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STATUS OF THE IMPLEMENTATION OF THE 
PIGFORD V. GLICKMAN SETTLEMENT 


TUESDAY, SEPTEMBER 28, 2004 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 4:05 p.m., in Room 
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of 
the Subcommittee) presiding. 

Mr. Chabot. The Committee will come to order. This is the Judi- 
ciary Subcommittee on the Constitution. I’m Steve Chabot, the 
Chairman of the Committee. I welcome everyone here this after- 
noon and I’d like to thank everyone for being here today for this 
very important hearing. 

However, I feel that it’s necessary to qualify that statement by 
saying that it’s unfortunate that we even have to be here because 
time after time it appears that the wrong choices have been made 
by those in positions of authority. I trust that today’s hearing will 
enable this Subcommittee to examine those issues that are of ut- 
most importance and will enable us to make a substantive and se- 
ries of substantive recommendations to remedy the injustices that 
have occurred. 

I would like to take this opportunity to recognize a few people: 
Arianne Callender of the Environmental Working Group; Mr. John 
Boyd, with the National Black Farmers Association; Mr. Thomas 
Burrell, with the National Black Farmers and Agriculturists Asso- 
ciation; and Shirley Sherrod, with the Federation of Southern Co- 
operatives, for taking the time to provide this Committee with in- 
formation. Through these individuals and others, it has come to 
this Subcommittee’s attention that a second hearing is necessary in 
order to take additional testimony from additional witnesses, and 
some of the people that I just mentioned may very well be wit- 
nesses at the next hearing. I’ve directed my staff to investigate the 
scheduling of a second hearing and we will work with folks to make 
sure that that’s at as convenient a time as possible. 

When slavery was ended in the United States, our Government 
made a promise, a restitution of sorts, to the former slaves that 
they would be given 40 acres and a mule. While we can debate 
whether this allotment was intended to compensate the freed 
slaves for their involuntary service, what is clear is that this prom- 
ise was intended to help freed slaves be independent economically 
and psychologically as holders of private property. 

( 1 ) 
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What also is clear is that the very Government that made this 
promise through the People’s Agency established back in 1862 
under President Abraham Lincoln, the Government has sabotaged 
it by creating conditions that make sovereign and economically via- 
ble farm ownership extremely difficult. 

This is the backdrop against which we will be examining the 
issues before us today. We are here to consider the administration 
of the 1999 Consent Decree, which resulted from the civil rights 
case of Pigford v. Glickman. 

The Consent Decree was developed to provide some monetary 
restitution to black farmers who were victims of racial discrimina- 
tion carried out by the United States Department of Agriculture, 
the very institution designated to assist them, supposed to be done 
in a swift and timely manner. 

Rather than help black farmers, this agency has been instru- 
mental in causing their decline. Since the early 1900’s the number 
of black farmers has decreased from nearly one million to fewer 
than 18,000. During this time, when black farmers tried to seek 
justice by filing discrimination complaints with the USDA, the 
United States Department of Agriculture, their claims were either 
ignored or dismissed, most without an investigation. 

Ultimately, several of these black farmers, all whose claims of ra- 
cial discrimination had been disregarded by the USDA, filed a class 
action suit against that agency. After extensive negotiations a set- 
tlement was reached that established a process to have all the dis- 
crimination claims heard in a timely manner. Yet, in an ironic 
twist the process that was created to provide a forum for those 
whose claims had been shut out has itself shut out nearly two- 
thirds of all who wanted to have their discrimination claims heard. 

Whether or not each of these claimants would have prevailed on 
the merits is not the issue before us today. The process should have 
at least allowed them the opportunity to be heard. We cannot in 
good conscience allow a settlement that leaves out more potential 
claimants than it allows in to go unexamined or remain unsolved. 

All the parties involved are responsible for developing a solution, 
whether it be modifying the current Consent Decree, creating a 
subsequent Consent Decree, or some other process, to stop the de- 
structive cycle from reoccurring. The first step in this process 
should be to provide the nearly 65,000 people who were denied 
entry into the process the opportunity to at least be heard. We will 
never be able to put the racially discriminatory practices that have 
occurred and continue to occur within the USDA behind us until 
every one of these individuals has at least had the opportunity to 
be heard. 

This is just one of the many problems with the Consent Decree 
that my colleagues and I hear about nearly every day. It is my sin- 
cerest hope that this hearing will help us all get a better under- 
standing of what precisely the problems are, what potential solu- 
tions there may be, and what we can do to ensure that the Govern- 
ment never finds itself in a similar situation again. Too much has 
been lost and too much is at stake for black farmers to just accept 
the solution in 1999 that has failed more people than it has helped. 
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And that is my opening statement. And I would now yield to the 
gentleman from Michigan, the distinguished Member of this Com- 
mittee, Mr. Conyers, for an opening statement. 

Mr. Conyers. Thank you, Chairman Steve Chabot. We appre- 
ciate your remarks, and I thank my colleague Bobby Scott, the 
Ranking Subcommittee Member, for allowing me to just make a 
brief statement because I am asking to be excused to go to the 
floor. I have to manage a bill. 

But John Boyd of Virginia came to me a number of years ago 
now about this problem that we have been in, and since April 14, 
1999, where we declared victory with black farmers, something in- 
credible has happened. And by the way, I thank you for your open- 
ing statement, Chairman Chabot, because you are probably ready 
now to go on the reparations bill that’s been languishing before this 
Committee for many years. Your analysis of the plight of African 
American farmers is right on. But here is the problem. We have 90 
percent of the claims being denied and 65,000 people, farmers, 
turned away. 

Now, look, folks. That isn’t justice. Something is wrong. I want 
to thank Sister Roth for all that she’s done in her capacity over the 
years as the monitor. But I really want to tell you that the plight 
of the black farmer is just as bad as it was in 1910 when black 
farmers owned almost 16 million acres of land, when today it is 
only a couple of million at best. The farmers are disappearing and 
so I want to make a direct appeal to Randi Roth — to Michael 
Lewis, the adjudicator. Brother Lewis, please open up this process 
so these 65,000 farmers can have their day of justice occur. There’s 
a lot that you could do in the interpretation of this court order. I 
know that and you know that. Please, A1 Pires, the class counsel, 
please join with us and try to get this Consent Decree amended or 
we are going — this will go down in history as one of the greatest 
governmental injustices that has ever occurred. 

And I am here — I have been in this thing from the beginning. 
And I am going to stay with this Committee, the Chairman and 
Bobby Scott and Mel Watt, until the end. And I thank you so very 
much. 

Mr. Chabot. I thank the distinguished gentleman for his state- 
ment. I would now yield 5 minutes to Mr. Scott from Virginia. 

Mr. Scott. I thank you, Mr. Chairman. I would like to take this 
opportunity to thank you, the Judiciary Committee Chairman, Mr. 
Sensenbrenner, the Agriculture Committee Chairman, Mr. Good- 
latte, for your agreement to develop this hearing for the open bi- 
partisan and productive manner in which you and your staffs have 
proceeded to do so. I must also acknowledge the work and dedica- 
tion in developing this hearing by Judiciary Committee Ranking 
Member Conyers and Subcommittee Ranking Member, Mr. Nadler, 
and their staffs working on this as well. 

There are several other Members and their staffs who have con- 
tributed to this effort, including the gentleman from North Caro- 
lina, Mel Watt, Bennie Thompson from Mississippi, Ed Towns from 
New York, G.K. Butterfield from North Carolina, Sanford Bishop 
from Georgia, and Joe Baca from California. Of course this hearing 
would not have been possible without the hard work and deter- 
mination of all of the representatives and advocates of black farm- 
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ers too numerous to list who have worked with us in developing the 
hearing over the last year. This has truly been a collaborative ef- 
fort of all of those that I have mentioned and more. 

Now, this hearing is just about the Pigford settlement. There are 
many other issues and problems with USDA, and there are a num- 
ber of efforts under way to address those problems. Among those 
are lawsuits and complaints by Hispanic women and Native Amer- 
ican farmers. There is also a new lawsuit pending by black farmers 
alleging continuing discrimination since the period covered by the 
Pigford case as well as continuing allegations and complaints of 
discrimination by USDA employees. 

I believe that all of these civil rights issues warrant oversight by 
the Judiciary Committee, and I appreciate you mentioning that 
they will be the focus of subsequent hearings. Everyone who needs 
to testify today obviously could not be accommodated in one hear- 
ing, and so I thank you for committing to the subsequent hearings. 
We have had a lot of people, like Tom Burrell and attorney James 
Myart, John Boyd from Virginia, Representative Henry Brooks 
from Tennessee, who have worked on this, and we obviously 
couldn’t get everybody in this one hearing. 

The U.S. farm services programs date back to 1862. Through 
their history the programs have been laden with the pall of racial 
discrimination in blatant as well as subtle ways. The Federal Gov- 
ernment has stepped up its loan and technical assistance programs 
to farmers in recognition of the growing capital and other needs of 
farmers to stay viable, but black farmers have been largely left out 
due to discrimination and neglect. 

In the early 1900’s there were as many as a million black owned 
farms with about 16 million acres. Now there are an estimated 
18,000 such farms, less than 3 million acres. Black farmers com- 
plained but no systemic action was taken to remedy the situation. 
And to add insult to injury, in 1983 the Civil Rights Office in 
USDA was closed down. Many complained about rampant discrimi- 
natory practices but others did not even bother, understandably, 
expecting that nothing would be done to address their complaints. 

The Judiciary Committee looked into this issue in 1984 through 
a hearing held in this subject Committee which exposed racially 
discriminatory practices then in existence in USDA’s loan and as- 
sistance programs and its nonexistent civil rights complaints proc- 
ess. Unfortunately, no substantial remedial effort was undertaken 
by either the Administration or by Congress until Secretary Glick- 
man, in response to the growing and persistent complaints of black 
farmers and the disarray in complaint processing, ordered a mora- 
torium on farm foreclosures and a series of reforms while pending 
complaint investigations. Yet it took a lawsuit by the black farmers 
in 1997 to bring about meaningful attention to the problem. 

The original estimates of the backlog of pending complaints was 
a few hundred. Over a thousand were discovered. Then there were 
estimates of about 2,000 farmers who may have suffered discrimi- 
nation by USDA. By the time the Consent Decree was entered, the 
estimates had risen to 4-5,000. Over 22,000 filed claims within the 
initial deadline. 

However, as the deadline expired, the court found the claims 
were still coming in. In fact, they were coming in so fast that the 
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court extended the deadline and directed the adjudicator to deter- 
mine those entitled to be included due to extraordinary cir- 
cumstances out of their control. To everyone’s astonishment, almost 
66,000 claimants filed for consideration during the extension. 

Most of them have been considered by the adjudicator and, curi- 
ously, only about 3 percent have been allowed in. Moreover, an- 
other 7,800 filed beyond the extended deadline. That adds up to al- 
most 96,000 claimants. 

Now, Mr. Chairman, I am concerned about the adequacy of the 
settlement process that leaves 70 percent of its claimants without 
a determination on the merits of their claim. I don’t know whether 
the problem is the sufficiency of the original notice process or in 
the criteria applied to filers during the extended period, but I am 
not willing to accept that nearly 66,000 individuals who believe 
they have legitimate claims of racial discrimination knowingly ig- 
nored notice of the initial filing deadline and chose to submit their 
claims after the deadline for no good reason. I don’t know what 
percentage of the claimants can show entitlement to relief, but it 
is certain that some can. As long as 70 percent of those who believe 
that they are entitled to recover under the settlement are pre- 
vented from having a determination on the merits of their claim, 
I don’t see how we can move forward with transforming the image 
and effectiveness of USDA in serving minority customers fully. If 
this situation is allowed to stand, black farmers will not only have 
been victimized by the original discriminatory practices at USDA, 
but by the remedy process as well. 

So, Mr. Chairman, I look forward to the testimony of the wit- 
nesses for any insights that they may provide regarding my ques- 
tions and concerns about the unfortunate state of affairs of the 
Pigford settlement, and I thank you and look forward to working 
with you as we solve these problems. 

Mr. Chabot. I thank you very much for your opening statement. 
Are there any other panel Members that wish to make an opening 
statement? 

Mr. Bachus, you’re recognized for 5 minutes. 

Mr. Bachus. I thank the Chairman. Mr. Chairman, I want to 
read really a part of what the court said in the Pigford case be- 
cause I think it is at least what the court thought is the situation. 
I think it is a pretty good summary. 

The court, and I am quoting from the case itself, quote, the de- 
partment itself, talking about the Department of Agriculture, has 
recognized that there has always been a disconnect between what 
President Lincoln envisioned as the people’s department serving all 
the people and the widespread belief that the department is, I 
quote, the last plantation, end quote, A department perceived as 
playing a key role in what some see as a conspiracy to force minor- 
ity and disadvantaged farmers off their land through discrimina- 
tory loan practices. 

In explaining this point, and noting the failure, what they say, 
of the USDA to address the problem of discrimination through its 
Civil Rights Complaint Project, the court goes on to say this: For 
decades, despite its promise that no person in the United States 
shall on the grounds of race, color or national origin be excluded 
from participation and be denied the benefits of or be otherwise 
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subjected to discrimination under any program or activity, receiv- 
ing Federal financial assistance from the Department of Agri- 
culture, the department and the county commissioners discrimi- 
nated against African American farmers when they denied, delayed 
or otherwise frustrated their applications for farm loans and other 
credit and benefit programs. Further compounding the problem, in 
1983 the department disbanded its Office of Civil Rights and 
stopped responding to claims of discrimination. These events were 
the culmination of a string of broken promises that has been made 
to African American farmers for well over a century. 

And I will just close by saying there is evidence, and I think one 
reason for this hearing today is that the Consent Decree may not 
be serving its intended purpose. And that’s I think a very — it’s ob- 
viously a very serious charge that the court leveled against the de- 
partment. And it’s certainly something that merits this hearing 
today to see where we are since the court said that. 

So I yield back the balance of my time, but I thank the panel for 
being here on this most important occasion. 

Mr. Chabot. Thank you very much. The gentleman from North 
Carolina, Mr. Watt, is recognized for 5 minutes. 

Mr. Watt. Thank you, Mr. Chairman. I don’t intend to take 5 
minutes, although sometimes I don’t know how much time I’m 
going to take. But I certainly don’t start this statement with the 
intention of taking 5 minutes because I don’t want the folks in the 
audience to get the impression that we have these hearings to lis- 
ten to ourselves rather than to listen to the people who came to tes- 
tify at the hearing. But I did want to take the opportunity to thank 
Mr. Scott for his leadership in pulling together the concept of and 
making the case for the necessity of a hearing such as this, and I 
want to thank the Chairman for agreeing to have the hearing be- 
cause we know the power of the Chair in this body. You can’t get 
a hearing without having a Chair who’s willing to afford you a 
hearing unless you go out and do your own renegade hearing, 
which we have had to do on occasion and have done on this issue 
on a couple of occasions. So it’s great to have a hearing inside the 
formal process that has a court reporter that produces a record and 
documents what is being said. 

I actually have the most urban congressional district that North 
Carolina has ever had throughout its history and consequently 
don’t have many farmers in my congressional district. Most of the 
farmers in North Carolina happen to be in eastern North Carolina 
out in G.K. Butterfield’s district, Walter Jones’ district, and out in 
eastern North Carolina. But there is not a single issue that I hear 
more about and more complaints about secondhand, firsthand, di- 
rectly with people than the plight of black farmers. And I know, be- 
cause my uncles when I was growing up were farmers, how dif- 
ficult it is to be a farmer. Even when you don’t have the odds 
stacked against you, even when you don’t have the Department of 
Agriculture and the local officials discriminating against you, it is 
extremely difficult to be a farmer, even more difficult to be an Afri- 
can American farmer. And so I think we need to do whatever is 
necessary and I hope that this hearing can give us a basis for try- 
ing to figure out what can be done to address the concerns, the 
complaints that I am hearing even in my more urban congressional 
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district, and that Members of the Congressional Black Caucus are 
hearing over and over and over again throughout America about 
exclusion of people who should be in the class, who should have 
been in the class — maybe that’s a better way to put it — and wheth- 
er there is some effective way to provide compensation that ac- 
knowledges the discrimination that they have endured over a num- 
ber of years and gets us to a point where we can start a new day 
and move forward and work on issues that are confronting farmers 
outside the process of discrimination and mistreatment. 

So I appreciate the fact that this hearing is being held, and since 
I am the last person here that might make an opening statement 
before the witnesses, I will yield back quickly before somebody else 
comes in and delays us further. With that, I will yield back to the 
Chairman. 

Mr. Chabot. Thank you very much, Mr. Watt. Appreciate your 
opening statement. 

I’d first like to introduce the witness panel here if there is no 
other opening statements to be made, and we want to thank all the 
witnesses for being here this afternoon and participating in this 
very important hearing. 

The first witness I would like to introduce is Phillip Haynie, II. 
Mr. Haynie is a farmer in the Commonwealth of Virginia who has 
been involved in farming his entire life. Mr. Haynie has experi- 
enced discrimination in his dealings with the USDA. He was in- 
strumental in bringing about the class action that led to the 
Pigford settlement. We welcome you here this afternoon, Mr. 
Haynie. 

The next witness is Randi Ilyse Roth, the court appointed mon- 
itor in the Pigford case since March 2000. Prior to serving as the 
monitor, she worked as a legal aid lawyer for 16 years, and since 
1986 she worked for the Farmers Legal Action Group, where she 
represented African American farmers and organizations, and we 
welcome you here this afternoon, Ms. Roth. 

The third witness is Michael K. Lewis, the court appointed arbi- 
trator. Mr. Lewis was involved in the negotiations that led to the 
Consent Decree, based on his many years of experience in civil 
rights dispute mediation, and we thank you for being here, Mr. 
Lewis. 

And our final witness is Alexander Pires. He was the lead class 
counsel representing the black farmer plaintiffs in the Pigford suit. 
Mr. Pires has made a career of practicing agriculture law and has 
been involved in the Pigford suit from its inception. 

We want to thank all four of the witnesses for being here this 
afternoon, and it is the practice of the Subcommittee to swear in 
all the witnesses, to administer the oath to the witnesses before us. 
So if you all would please stand and raise your right hand. 

[witnesses sworn.] 

Mr. Chabot. We have a lighting system here which you might 
have noticed, the two boxes on the desk here, and the way it works 
is each of you will have 5 minutes to testify. And it starts out 
green. When it goes to yellow that will let you know that you have 
1 minute to wrap up. And when the red light comes on your 5 min- 
utes are up, and if you could conclude close to that we would appre- 
ciate it. And we always give a little leeway, if you need to wrap 
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up. But to the extent you are able to stay within the 5 minutes we 
would appreciate. Then each of the panel Members will have 5 
minutes to ask questions of any of the witnesses. So are the lights 
all ready to go here? 

Okay, Mr. Haynie, you’re recognized for 5 minutes. 

STATEMENT OF PHILLIP J. HAYNIE, II, HAYNIE FARMS, LLC 

Mr. Haynie. Good afternoon. My name is Phillip J. Haynie, II. 
First of all, on behalf of all the black farmers in the United States 
of America, I would like to take this opportunity to thank this 
Committee for holding this hearing. 

Mr. Chabot. Could you pull the mike just a little closer? We’ve 
got a lot of folks, want to make sure everybody can hear you. You 
can even grab the whole box there and pull it a little closer, and 
we’ll add a few seconds at the end for you. 

Mr. Haynie. Okay, thank you. 

I’m a fourth generation farmer from Heathsville, Virginia. On 
September the 14 in 1867 my great grandfather, the Reverend Rob- 
ert Haynie, purchased 60 acres of land in Heathsville, Virginia. 
This was the first purchase of land by a former slave in North- 
umberland County. I’m about to lose a part of this land that I in- 
herited due to the discriminatory practices of the USD A. For me 
and my family, spanning five generations, farming is not a job. It 
is a way of life. 

The Pigford v. Glickman settlement was supposed to put an end 
to discrimination to black farmers and compensate black farmers 
for years of discrimination. This settlement has failed black farm- 
ers in the following ways: 

Financial compensation. According to a recent Environmental 
Working Group report, that approximately 65,000 farmers did not 
get a fair hearing in their cases. Black farmers were required to 
go out and find similarly situated white farmers in order to deter- 
mine discrimination in their cases. 

I have with me today Reverend Nathaniel Jones from Gloucester, 
Virginia. He’s the oldest black farmer in the United States. On Oc- 
tober the 12 he will be 99 years old. How is a 99-year-old man 
going to go out and find similarly situated farmers when everybody 
that farmed with him is already dead? And he does not have access 
to USD A records. 

The second, the settlement failed to end discrimination against 
black farmers by USDA employees. 

The settlement failed to prevent the loss of black land. 

The settlement has failed to provide educational and financial 
opportunities to help young African Americans to engage in farm- 
ing. 

The settlement has failed to end foreclosures on black farmers 
and their land. 

The settlement has failed to provide the injunctive relief that is 
outlined in the settlement. 

The settlement has failed to provide black farmers with equal 
and fair access to land in USDA inventory. 

The Government has systematically and purposefully low-balled 
damage estimates in Track B. They have used a model based on 
averages, even when the individual Track B farmer’s operation was 
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larger and more efficient than average. The USD A collects and 
analyzes a lot of good data at taxpayers’ expense, but then conven- 
iently ignores that information when estimating Track B farmers’ 
damage. In short, to the extent that any farmer in Track B has an 
operation that was larger than average for that region and county, 
the USDA underestimated the damage and did so purposely, and 
this is statistically indefensible. Then to add in injury to insult, the 
USDA’s damage model took a downward adjustment in the damage 
estimate if a farmer’s crop productivity level was higher than the 
average for the county, again driving the estimates back to the av- 
erage even when the farmer showed better than average yields and 
practice. 

Just another example of how the Justice Department and the 
USDA together have twisted what was supposed to be a good faith 
settlement for the class into an opportunity to fight individual 
farmers one by one. Those farmers now have to fight the Govern- 
ment without the benefit of shared expense for the class for things 
like counsel and experts. They have to fight the Government with- 
out the benefit of shared learning for the class. They have to fight 
the Government without benefit of the normal discovery proce- 
dures. And they have to fight the Government without the benefit 
of an open and transparent process. 

One of the trade-offs was supposed to be a fast process. Instead 
the process is taking years for Track A farmers. The monitor has 
until 2007 to complete the reviews of the petition. Of course be- 
cause the Government does not have to pay interest on damage, 
the Government wins again if it understaffs the settlement process 
and drags it out. 

To sum it up, I don’t know how anyone can look at the reality 
of the settlement and call it a good faith settlement. It is clear that 
the Government is spending huge sums in fighting these cases. It 
is clear that the damage models the USDA used in Track B cases 
is not designed to produce accurate estimates for farmers damage. 
It is designed to underestimate them. It is clear that the Track A 
process is moving at a snail’s pace. This is not a settlement. This 
is just a continuation of the USDA’s war against black farmers, 
having disarmed them by false promises of a good faith settlement. 
USDA has used the Office of Inspector General to intimidate and 
reprise against farmers, especially large black farmers who have 
filed civil rights complaints against USDA. 

Systemic discrimination at the United States Department of Ag- 
riculture goes far beyond black farmers. They include Hispanics, 
Native American farmers, Asian farmers, women farmers, disabled 
and other socially disadvantaged farmers. USDA even discrimi- 
nates against its own employees. 

The Conference of Black Farmers organization is in support of 
legislation to correct the shortfalls of the Pigford v. Glickman set- 
tlement in ending discrimination at USDA. 

In closing, I pray that while the sons, daughters and the grand- 
children of black farmers spill their blood and lose their lives in 
Iraq for the cause of democracy that we cannot, and we must not 
allow democracy to fail their parents and grandparents. 

Thank you for this opportunity. 

[The prepared statement of Mr. Haynie follows:] 
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Prepared Statement of Phillip J. Haynie, II 


Good afternoon 

My name is Philip Haynie II 

I am a fourth generation farmer from Heathsville, Virginia. On September 14 , 

1 867 my great grandfather, Robert Haynie purchased sixty acres of land in 
Heathville,Virgina. This was the first purchased of land by former slave. I am 
about to lose part of this land that I inherited due to the discriminatory practices of 
USDA. For me and my family spanning five generations farming has been a way 
of life and not just a job. 

The Pigford v. Glickman settlement was supposed to put an end to discrimination 
to Black Farmers and compensate Black farmers of years of discrimination. This 
settlement has failed black Farmers in the following ways; 
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1. Financial Compensation; according to a recent Environmental Working Group 
report 64,000 black farmers did not get a fair and just hearing of their cases. 

2. Failed to end discrimination against black farmers by USDA employees. 

3. Failed to prevent the lost of black land 

4. Failed to provide educational and financial opportunities to help young African 
Americans to engage in fanning. 

5. Failed to end foreclosures on black farmers and their land 

6. Failed to provided injunctive relief as outlined in the settlement. 

7. Failed to provided black farmers with equal and fair access of land in USDA 
inventory 



The government has systematically and purposefully low-balled the damage 


estimates in Track B cases . 1 They used a model based on “averages,” even when 
the individual Track B farmer’s operation was far larger than “average.” The 
USDA collects and analyzes lots of good data at taxpayer expense, but then 
conveniently ignored that information when estimating Track B farmer’s damages. 
In short, to the extent that any farmer in Track B had an operation that was larger 
than the “average” for that region and county, the USDA underestimated the 
damages, and did so purposefully, a choice that is objectively scientifically and 
statistically indefensible. Then, to add injury to insult, the USDA damages model 
took a downward “adjustment” in the damages estimate if the fanner’s crop 
productivity level was higher than the average for the county, again just driving the 


Support for my statements can be found in the deposition testimony of Dr. Ronald 
Trostle, employee of the ERS, USDA, and documents he produced in connection with my 
lawsuit against the USDA, all of which have been filed with the District Court, in Civil Case No. 
00-2516, Docket # 56, Exhibits 21 and 24, and can be accessed on line at 
https://ecf.dcd.uscourts. gov, under the same Case, Docket and Exhibit numbers (a PACER 
account is required). 
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estimates back to the average even when the farmer showed better than average 
yields. 


This is just another example of how the Justice Department and the USDA 
together have twisted what was supposed to be a good faith settlement for the 
class into an opportunity to fight individual farmers one by one. Those farmers 
now have to fight the government 


■ without the benefit of shared expenses for the class for things like counsel 
and experts, 


■ without the benefit shared learning for the class. 


■ without the benefit of the normal discovery procedures, 


■ and without the benefit of an open and transparent process. 
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One of the trade-offs was supposed to be a fast process. Instead, the process is 
taking years for the Track A farmers. The Monitor now has until 2007 to complete 
the reviews of the petitions. Of course, because the government does not have to 
pay interest on the damages, the government wins again if it understaffs the 
settlement process and drags it out. 

To sum it up, I don’t know how anyone can look at the reality and call it a 

good faith settlement. It is clear that the government is spending huge sums in 

fighting these cases. It is clear that the damages model the USDA uses in Track B 

cases is not designed to produce an accurate estimate of the farmer’s damages; it is 

designed to underestimate them. It is clear that the Track A process is moving at 

snail’s pace, which disadvantages only the farmer. This is not a settlement; this is 

just a continuation of the USDA’s war against the minority farmer, after having 

disarmed him by the false promise of a good faith settlement. And at every step, 

< 

DOJ has enabled and facilitated the USDA’s continued mistreatment of minority 


farmers in this process. 



15 


USDA has used the office of Inspector General to intimidate and reprise 
against farmers, especially large black farmers who have filled civil 
rights complaints against USDA 

The systemic discrimination at the U.S. Department of Agriculture goes 
far beyond black farmers- It includes Hispanic farmers, native American 
farmers, Asian farmers, women farmers, disabled and socially 
disadvantaged farmers and USDA also discriminate against it’s own 
employees. 

The conference of Black Farm Organizations is in support of legislation 
to correct the shortfalls of the Pigford v. Glickman settlement in ending 
discrimination at USDA. 

In closing I would pray that while the sons and daughters of black 
farmers spill their blood and lose their lives in Iraq in the name of 
democracy... we cannot and must not allow democracy to fail their 
parents and grandparents. 

Thank you for this opportunity; 


Have a blessed day. 
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Mr. Chabot. Thank you very much, Mr. Haynie. Ms. Roth, you’re 
recognized for 5 minutes. 

STATEMENT OF RANDI ILYSE ROTH, MONITOR, 
PIGFORD V. GLICKMAN 

Ms. Roth. Thank you very much, Mr. Chairman, Members of the 
Committee. Again, I am the independent court appointed monitor 
in Pigford and I have served in that capacity for 4 'A years 
since 

Mr. Chabot. Could you pull the mike up. They can’t — it’s hard 
to hear. 

Ms. Roth. Okay. How’s that? 

Mr. Chabot. That’s great. If I could ask all the witnesses when 
they testify — it’s very — you think they’d pick them up, we’d have 
better mikes around this place. But your tax dollars at work. Go 
ahead. 

Ms. Roth. Thank you very much. Is this working now? 

Mr. Chabot. Yes, you sound very good now. We’ll start the clock 
over here for you. 

Ms. Roth. Thanks a lot. 

Mr. Chabot. Mr. Scott has just reminded me it was probably a 
low bid, so 

Ms. Roth. I have served as the independent court appointed 
monitor in Pigford since March of 2000. Pigford represents an im- 
portant chapter in civil rights history, and it’s important that Con- 
gress, the press and the public come to an accurate understanding 
of what Pigford did and did not accomplish. Some of the recent 
press is confusing. 

Some criticisms assert that the parties are failing to live up to 
the Consent Decree. Others assert that the parties are living up to 
the Consent Decree, but the Consent Decree just wasn’t good 
enough to meet African American farmers needs. It’s critical to ar- 
rive at a realistic assessment of the situation. 

My testimony will provide some background about the case, and 
then will primarily address the question of whether the terms of 
the Consent Decree itself are being honored. I would like to explain 
my role in the case. 

The court’s order of reference in Pigford makes the monitor an 
agent and officer of the court. Because my role is quasi-judicial, 
topics about which I can testify are limited. In particular, I cannot 
testify regarding any matter that’s pending before the court. 

Paragraph 12 of the Consent Decree gives the Pigford monitor 
four jobs. The first is reporting. I have to report to the court about 
the good faith implementation of the decree. I included my most re- 
cent report as Appendix V to this testimony. 

My second job is to attempt to resolve problems that class mem- 
bers are having about the Consent Decree. There are more than 
22,000 claimants in the class and they raise many concerns. The 
most significant of these concerns are described in my reports. His- 
torically, they have focused on debt relief, injunctive relief, tax re- 
lief and payment status. 

My third job is to issue petition decisions. In approximately 5,400 
cases claimants and/or the Government have petitioned to the mon- 
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itor for review of decisions issued by the adjudicator, arbitrator or 
facilitator. I issue monitor decisions in response to these petitions. 

My fourth job is to staff a toll free line for class members and 
the public. 

Next I will highlight some key aspects of implementation and ex- 
plain what resources I have provided to the Committee to help ex- 
plain them, following the outline of the written testimony. 

First, how does the Consent Decree process work? The Consent 
Decree sets up a process through which each of the approximately 
22,000 claimants is given a chance to prove to a neutral third party 
that he or she experienced discrimination. Both sides, the claimant 
and the Government, are allowed to submit information about the 
claim. Claimants are given the choice of proving discrimination 
through Track A or Track B. And I have put a table in the written 
testimony that highlights the differences between the tracks. 

Second is the late claims process. But I am going to skip that in 
my own testimony because I’m aware that Michael Lewis is going 
to be explaining that in his. 

Third, what is the success rate? About 61 percent of all claim- 
ants, people who are eligible to file claims, prevailed in their initial 
adjudications. So far, the unsuccessful claimants who filed petitions 
are prevailing in the petition process at a rate of about 50 percent. 
If one projected solely based on historical percentages, one would 
conclude that once the petitions process and reexamination process 
are over, close to 70 percent of the claimants will have prevailed 
on their claims. 

Fourth, how much has been paid out? To date, about $831 mil- 
lion worth of relief has been distributed to more than 13,500 class 
members in this case, and in the written testimony I provided a 
table that shows the categories of the relief. 

Fifth, what have been the results in the various processes? As 
Appendices I through III to my testimony, I have provided charts 
that detail the results in each of the processes. Chart 1 is about 
the claims process. Chart 2 is about the late claims process. And 
Chart 3 shows the results for the 2,000 or so people who have been 
allowed into the case through the late claims process. 

Next, I would like to address the key question of whether the 
terms of the Consent Decree have been honored. This question sim- 
ply asks whether the parties and the neutrals have done and are 
doing the things that they agreed to do under the Consent Decree. 
The answer is yes. Claims are being processed, prevailing claim- 
ants are being paid. Debt relief is being awarded and injunctive re- 
lief rights are being honored. As I have detailed in my court re- 
ports, where problems or administrative snags have arisen in indi- 
vidual claimants’ situations the parties have worked in good faith 
to get the problem solved. 

Finally, I understand that this Committee intends to turn its at- 
tention to next steps. The results of lawsuits are limited by the na- 
ture of the claims listed in the complaint, the parties’ desires about 
how to resolve those claims, and by the court’s ability to fashion 
relief. Congress is not bound by these limitations. I understand 
that several congressional Committees are now interested in fig- 
uring out the right next steps for legislation to benefit African 
American farmers. Perhaps the lessons learned in this case and our 
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testimony here today can contribute to a successful outcome in 
those new efforts. 

[The prepared statement of Ms. Roth follows:] 


House Judiciary Committee 
Subcommittee on Constitution 


Testimony of Randi llyse Roth 
September 28, 2004 


I. Introduction 

I have served as the independent, Court-appointed Monitor in Pigford v. Veneman for 
four and one-half years, since March 2000. For the sixteen years that preceded the 
Monitor appointment, T worked as a legal aid lawyer, first as an advocate for low- 
income residents of Chicago’s south side, and then, beginning in 1986, at Farmers’ 
Legal Action Group, Inc. (FLAG). At FLAG, 1 worked as an advocate for low-income 
family farmers nationwide. One of my main areas of focus involved representing 
African American farmer organizations. 

Now, in the fifth year of the implementation of the Pigford Consent Decree, the case is 
the subject of intense public debate. Pigford represents an important chapter in civil 
rights history, and it is important that Congress, the press, and the public come to an 
accurate understanding of what Pigford did and did not accomplish. Some of the recent 
press is confusing — it is hard to tell what, if anything, went wrong. Some criticisms 
assert that the parties are failing to live up to the Consent Decree, and some assert that 
the Consent Decree did not go far enough towards meeting African American farmers’ 
needs. It is critical that the debate be framed in a way that allows for a realistic 
assessment of the situation. 

My testimony will primarily address the question of whether the terms of the Consent 
Decree have been honored. 

II. Background 

A. Litigation Background 

It might be helpful to explain some background about the Pigford litigation. At least 
three things were notable about Pigford from the outset. 

First, Pigford law'yers sought certification as a class action. Getting class certification 
in a case like this is tough; similar cases both before and after Pigford have failed to 
overcome that hurdle. Tn Pigford , however, class certification was granted. 

Second, the Pigford case asked for monetary relief and for some injunctive relief for 
individuals, but it did not ask the Court to require the United States Department of 
Agriculture to undergo structural change. I was not involved with the case at this stage 
of the proceedings, but T have heard J.L. Chestnut, now Co-Class Counsel, speak many 
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times in public settings about the strategic judgment calls that went into making that 
choice. 

Third, this law- suit had very serious statute of limitation problems. When it was filed, 
the governing statute of limitations went back only two years. This problem was solved 
by Congress. Shortly after the class was certified, Congress passed a law' that changed 
the statute of limitations to allow farmers to raise claims from the entire sixteen-year 
period of January 1 , 1981, through December 31,1 996. 

Eventually, the parties agreed to settle the case. They reached a preliminary agreement, 
and the Judge held a Fairness Hearing to hear potential class members’ concerns. After 
the Fairness Hearing, the Judge required a few changes to the Decree, and in the end, 
the parties entered into a settlement agreement that included the following elements: 

1 . Forum to Prove Discrimination . Each class member would be given a forum 
in which to prove that he or she experienced discrimination. 

2. Low Standard of Proof . Because so many class members lacked documents to 
prove their case, the forum would allow a very low standard of proof, much 
lower than the “preponderance” standard normally used in civil court. 

3. Deadlines . The parties agreed to deadlines to govern the process. 

4. Notice . The parties agreed to specific notice provisions. 

5. Relief . The parties agreed to the types and amounts of relief that would be 
made available to prevailing claimants. There was no cap to the total amount 
of relief. 

That settlement agreement is now a Court Order and is binding much like a contract. 

B. Role of the Monitor 

Next, 1 would like to explain my role in this case. The Court's Order of Reference in 
Pigford makes the Monitor an agent and officer of the Court. 1 Because my role is 
quasi-judicial, the topics about w'hich 1 can testify are limited. Tn particular, T cannot 
testify regarding any matter that is currently pending before the Court. 

Paragraph 12 of the Consent Decree gives the Monitor four jobs in the Pigford 
implementation process. 2 

1 . Reporting . The Monitor reports to the Court about the good faith 

implementation of the Consent Decree. 1 have included my most recent report 
as Appendix 5 to this testimony. All of my reports are available on the 
Monitor’s web site at http://www.pigfordmonitor.org/reports/. The reports give 


Order of Reference, Pigford v. (Hickman, Civ. No. 79-1978 (Apr. 4, 2000). 

The Monitor’s role is further defined in the Order of Reference issued by the Court on April 4, 
2000, The Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/ 
20000404oor.pdf. 


2 
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detailed statistical information and conclude that the parties and the neutrals are 
working in good faith to implement the Decree. 

2. Resolve Problems . The Monitor attempts to resolve problems that class 
members are having regarding the Consent Decree. There are more than 22,000 
people in the class, and they raise many concerns. The most significant of these 
concerns are described in my reports. Historically, they have focused on debt 
relief, injunctive relief, tax relief, and payment status. The tools that my office 
uses in this problem-solving role include: 

a. Claimant Services . In the Claimant Services division of my office, 
Monitor staff attorneys are available to work closely with class members 
to attempt to solve their individual problems. 

b. Monitor Updates . My office issues Monitor Updates to the class. Copies 
of the Monitor Updates are included as Appendix. 4 to this testimony and 
are available on the Monitor’s web site at http://www.pigfordmonitor. 
org/updates/. 

c. Web Site . My office maintains and regularly updates a web site with 
information for the class at www.pigfordmonitor.org. Our web site gets 
an average of 3,200 hits each month. 

d. Meetings With Parties and Neutrals . I have frequent phone conferences 
and quarterly in-person meetings with the parties and neutrals. 

e. Attend Claimant Meetings . My office attends meetings sponsored by 
claimant organizations throughout the South. 

f. Correspondence . The Monitor’s office receives and responds to 
approximately 100 letters each month. 

3. Issue Petition Decisions . In approximately 5,400 cases, claimants and/or the 
government have petitioned to the Monitor for review of the decisions issued 
by the Adjudicator, Arbitrator, or Facilitator regarding individual claims. I 
issue Monitor decisions in response to these petitions. The Consent Decree and 
Order of Reference require complicated legal analysis in Monitor decisions. 
Based on that analysis, I decide w'hether the Adjudicator’s, Arbitrator’s, or 
Facilitator's decision contained errors that meet the Consent Decree standard. 3 
Tn cases where T find this ty-pe of error, I direct the Adjudicator, Arbitrator, or 
Facilitator to reexamine the claim. So far, in the vast majority of cases, 
decisions on reexamination have followed the Monitor’s recommendations. 
(Redacted sample Monitor decisions will soon be available on the Monitor web 
site.) 


Paragraph 12fb)(iii) provides that the standard is “a clear and manifest error has occurred in the 
screening, adjudication, or arbitration of the claim and has resulted or is likely to result in a 
fundamental miscarriage of justice.” 


3 
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4. Toll-Free Line . The Monitor’s office staffs a toll-free line (1-877-924-7483) 
that class members and the public can use to lodge Consent Decree complaints. 
The toll-free line fields approximately 1500 to 2000 calls each month. 

C. Status of Implementation 

1. How Does the Consent Decree Process Work ? 

The Consent Decree set up a process through which each of the 22,369 claimants is 
given a chance to prove to a neutral third party that he or she experienced 
discrimination. Both sides — the claimant and the government — are allowed to submit 
information about the claim. Claimants are given the choice of proving discrimination 
through Track A or Track B. Track A allows claimants to prove discrimination at a 
much lower standard of proof than would be required in a court proceeding: cash relief 
for prevailing Track A claimants with credit claims is fixed at $50,000. Track B allows 
claimants to prove discrimination at the preponderance of the evidence standard of 
proof that would apply at a civil trial; there is no cap for damages in Track B. The vast 
majority of class members elected to proceed under Track A. Some characteristics of 
Track A and Track B are summarized in Table 1 below. 


Table 1. Characteristics of Track A and Track B 


Track A 

Track B 

Claims Process 

Adjudicator decides claim 
based on papers submitted 
with and in response to 
claim form 

Arbitrator decides claim after 
submission of written direct 
testimony, documents, and one- 
day in-person hearing 

Discovery 

None 

Limited 

Standard of Proof 

Substantial evidence 4 

Preponderance of the evidence^’ 

Amount of Damages for 
Prevailing Claimants 

$50,000 plus tax relief, debt 
relief, and injunctive relief 

Actual damages (no cap) plus 
debt relief and injunctive relief 

Elements of Proof of 
Discrimination 

Specifically identified, 
similarly situated white 
farmer who was treated 
more favorably 

Claimant was a victim of 
discrimination and suffered 
actual damages 


2. What Is the Late Claims Process ? 

Paragraph 5(g) of the Consent Decree created a “late claims” process. This process 
gives people the chance to show that extraordinary circumstances beyond their control 


In this case “substantial evidence" means “such relevant evidence as appears in the record before 
the adjudicator that a reasonable person might accept as adequate to support a conclusion after 
taking into account other evidence in the record that fairly detracts from that conclusion.” Consent 
Decree, paragraph 1 (1 ). 

In this case “preponderance of the evidence” means “such relevant evidence as is necessary to prove 
that something is more likely true than not true.” Consent Decree, paragraph l(j). 


4 
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prevented them from filing on time. If a person prevails in this process, he or she is 
given a new opportunity to file a Claims package. 

This late claims process also had a deadline: September 1 5. 2000. About 66,000 people 
filed timely applications in this late claims process. The Consent Decree Arbitrator, 
who administers this process, has so far found that 2,231 people — fewer than 4 percent 
of the applicants — meet that high standard. 

3. What Is the Success Rate? 

About 61 percent of all claimants prevailed in their initial adjudications and 
arbitrations. So far the unsuccessful claimants who filed petitions are prevailing at a 
rate of about 50 percent in the petition process. Projecting solely based on historical 
percentages, one would conclude that once the petitions process and reexamination 
process are complete, close to 70 percent of the claimants will have prevailed on their 
claims. 


Some recent press reports assert that there has been only a 10 percent success rate. 
Those assertions must be based on combining three groups: ( 1 ) the approximately 
22,000 claimants, (2) the approximately 66,000 people who submitted timely 
applications for permission to file late, and (3) the approximately 8,000 people who 
sought entry into the late claims process after its deadline. 6 The three groups have very 
different rights in this settlement. People who did not tile a claim on time and did not 
meet the late claims standard cannot obtain relief through this lawsuit. 

4. How Much Has Been Paid Out? 

Overall, about $831 million of relief has been distributed to more than 13,500 class 
members in this case. 


Table 2. Status of Payments 

Status of Payments 

National 

Dollars Paid Directly to Track A Class Members 

Cash Award ($50,000) 

$651,250,000 

Dollars Paid Directly to Track A Class Members 
Non-Credit Awards ($3,000) 

1,296,000 

Dollars to Which Track A Class Members 

Are Entitled as 1 RS Payments 

162,812,500 

Debt Relief 

15,642,321 

Total Track A Relief 

S 83 1,000,821 


There are 22,369 eligible claimants in this case. There are 65,950 people who timely sought entry 
into the class through the late claims process. There are 7,870 who sought entry into the class 
through the late claims process after the deadline for doing so. If all three universes are added 
together, the three groups — 22,369 claimants plus 65,950 timely late claims applicants plus 7,870 
untimely late claims applicants — create a total universe of 96,1 89. The 13,532 claimants who 
prevailed in Track A constitute 61 percent of the 22,369 eligible claimants. The 13,532 claimants 
who prevailed in Track A constitute 14 percent of the 96,189. 


5 
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5. What Have Been the Results in the Various Processes? 

My office has prepared charts for the Committee regarding the results to date of 
implementation of the various processes. 

a. Those Who Filed Claim Sheets on Time . Chart 1 , which is in Appendix 1 to 
this testimony, explains the status of implementation as to the 22,369 
claimants who filed Claim Sheets on time (by October 12, 1999) and were 
found eligible to participate in the settlement. 

b. Those Who Did Not File Claim Sheets on Time . Chart 2, which is in 
Appendix 2 to this testimony, explains the status of implementation as to the 
65,950 individuals who did not file Claim Sheets on time and who timely 
sought to become claimants through the “late claims" process. 

c. Those Who Were Allowed Tnto the Case through the Late Claims Process . 
Chart 3, which is in Appendix 3 to this testimony, explains the status of 
implementation for the 2,231 claimants who have been allowed into the case 
through the “late claims” process. 

I would be happy to answer questions about these charts in the question and answer 
session. 

III. Was the Consent Decree Honored? 

This question simply asks whether the parties and the neutrals have done and are doing 
the things that they agreed to do under the Consent Decree. The answer is yes. Claims 
are being processed, prevailing claimants are being paid, debt relief is being awarded, 
and injunctive relief rights are being honored. As I have detailed in my court reports, 
where problems or administrative snags have arisen in individual claimant situations, 
the patties have worked in good faith to get the problems solved. 

Recent press reports have focused on two main factual assertions to support the 
allegation that the parties did not honor the Consent Decree. T will address each in turn. 

First, some in the press have reported that $2.3 billion was allocated for the case and 
that therefore the case is a failure if the ultimate payouts total less than that amount. 
The reality is that there is no dollar amount allocated in the case. All claimants who 
prevail are paid out of the Treasury Department’s Judgment Fund; unlike many class 
action settlements, this settlement has no cap on the total amount of payments. 

Second, some press accounts have reported that every class member should have 
“automatically” prevailed. The settlement did not provide for automatic payment. 
Instead, as explained above, it created a procedure through which each claimant has a 
chance to prove to a neutral decision maker that he or she was a victim of 
discrimination. While this process has not been “automatic,” it has permitted thousands 
of claimants to recover based on far less proof than would typically be required in a 
court of law'. 


6 
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IV. Next Steps 

It seems obvious that the settlement of one lawsuit could never provide everything that 
African American farmers need to overcome decades of discrimination. In his opinion 
approving the settlement. Judge Paul L. Friedman wrote: 

It is difficult to resist the impulse to try to undo all the broken promises and 
years of discrimination that have led to the precipitous decline in the number of 
African American farmers in the United States. The Court has before it a 
proposed settlement of a class action lawsuit that will not undo all that has been 
done. Despite that fact, however, the Court finds that the settlement is a fair 
resolution of the claims brought in this case and a good first step towards 
assuring that the kind of discrimination that has been visited on African 
American farmers since Reconstruction will not continue into the next century. 

This lawsuit provided a first step. 

The results of lawsuits are limited by the nature of the claims listed in the complaint, 
by the parties’ desires about how to resolve those claims, and by the Court’s ability to 
fashion relief. Congress is not bound by these limitations. 1 understand that several 
congressional committees are now interested in figuring out the right next steps for 
legislation to benefit African American farmers. Perhaps the lessons learned in this 
case and our testimony here today can contribute to a successful outcome in those new 
efforts. 


Attachments 

Appendix 1 - Chart 1 : Steps in Pigford Claims Processing for Claimants Who Filed 
Claim Sheets on Time 

Appendix 2 - Chart 2: Steps in Pigford Claims Processing for Claimants Who Did 
Not File Claim Sheets on Time 

Appendix 3 - Chart 3: Steps in Pigford Claims Processing for Claimants Who Were 
Approved in the Late Claim 5(g) Process 

Appendix 4 - Full Set of Monitor Updates; Questions and Answers About Monitor 
Review' of Decisions 

Appendix 5 - Monitor’s Report and Recommendations Regarding Implementation of 
the Consent Decree for the Period of January 1, 2002, Through 
December 3 1 , 2003 
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Appendix 1 


Chart 1: Steps in Pigford Claims Processing for 
Claimants Who Filed Claim Sheets on Time 
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Chart 1: 

Steps in Pigford Claims Processing for Claimants 
Who Filed Claim Sheets on Time 


Prepared by the 
Office of the Monitor. 


Statistics based largely on 
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Appendix 2 


Chart 2: Steps in Pigford Claims Processing for 
Claimants Who Did Not File Claim Sheets on Time 
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Chart 2: 

Steps in Pigford Claims Processing for Claimants 
Who Did Not File Claim Sheets on Time 

Statistics bgsed. largely on information provided 
by the Facilitator as of September 2 1, 2004: 


Prepared by the 
Office of the': Monitor. 
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Appendix 3 


Chart 3: Steps in Pigford Claims Processing for 
Claimants Who Were Approved in the Late Claim 5(g) Process 
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Chart 3: 

Steps in PigfordZ laims Processing for Claimants 
Who Were Approved in the Late Claim 5(g) Process 

Statistics based largely on . 
information provided- • ■ 
by the Facilitator as of 
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Appendix 4 

Monitor Updates 

Questions and Answers About Monitor Review of Decisions 
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Monitor Update: 

Late Claim Deadline 

Originally Issued: August 14, 2000 

Date Revised: October 1, 2003 

Update 001 

© Copyright 2003, Office of the Monitor. 

This is not a USDA publication. 


Office of the Monitor 
Pigford v. Veneman (D.D.C.) 
Brewington v. Veneman (D.D.C.) 

Post Office Box 6451 1 
St. Paul, MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Late Claim Deadline 

1 . introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected the filing of late claims. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000, Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This update sets out to explain: 

• What late claims are. 

• When late claims are allowed. 

• How to go about getting a late claim considered. 

• The deadline for requesting late claim eligibility under the Judge's Order. 

• The deadline for filing a claim if the late claim is allowed. 

• What to do if you have questions about this Monitor Update. 

2. Late claims — what are they? 

In order to be a part of the Pigford lawsuit — that is, to be eligible for adjudication under 
Track A or arbitration under Track B — each person must send to the Facilitator what is known 
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit— the Consent Decree is 
the agreement that contains the terms of the settlement — set a deadline for filing the Claim 
Sheet and Election Form. This deadline was October 12. 1999. Any claim postmarked after 
October 12, 1999, is a late claim. 

3. Some late claims were allowed 

In some cases, it was possible for a person to be a part of the lawsuit even if his or her claim 
was filed late. The Consent Decree allowed a person to be a part of the case if the person 
could show that his or her failure to submit a claim on time was "due to extraordinary 
circumstances beyond his [or her] control." 1 The Court directed the Consent Decree's 
Arbitrator to decide whether the failure to file the claim on time was due to extraordinary 
circumstances beyond the claimant's control. 


This language is found in section 5(g) of the Consent Decree. 
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4. Judge's Order — deadline to request permission to file a late claim 

The Judge's July 1 4, 2000, Order set a deadline for submitting a written request to file a late 
claim. That deadline was September 1 5, 2000. In order to meet the deadline, the written 
request must have been postmarked by Friday, September 15, 2000. The Judge has ordered 
that no extension of this deadline will be allowed for any reason. 

5. How late claims were allowed 

Three important rules applied when a claimant filed a late claim. 

First, the claimant must have filed with the Claims Facilitator a written request for permission 
to file a late claim. 

Second, the written request had to explain the extraordinary circumstance or circumstances 
beyond the claimant's control that prevented the claimant from filing a Claim Sheet and 
Election Form on time. 

Third, the Arbitrator's decision on this matter is final. There is no Monitor review of the 
Arbitrator's decision regarding whether or not a late claim is allowed. 

6. After the Arbitrator decides about the late claim 

If the Arbitrator decides that the claimant was prevented from filing a timely Claim Sheet and 
Election Form due to extraordinary circumstances beyond the claimant's control, the claimant 
is eligible to file a Claim Sheet and Election Form to participate in the lawsuit. 

If the Arbitrator decides that the claimant was not prevented from filing a timely Claim Sheet 
and Election Form because of extraordinary circumstances beyond the claimant's control, that 
claimant is not eligible for either Track A Adjudication or Track B Arbitration. 

7. Reconsideration of the Arbitrator's denial 

The Arbitrator has established a limited reconsideration policy. When the Arbitrator denies a 
request for permission to file late, he sends a letter to the claimant. This letter will explain the 
Arbitrator's policy for reconsidering the request to file late. 

8. If the Arbitrator decides in favor of claimant — 60 days to file a claim form 

If the Arbitrator grants a claimant's request to file a late claim, the claimant will receive a 
Claim Sheet and Election Form from the Claims Facilitator. The Claim Sheet and Election Form 
must be filled out and signed by an attorney, and it must be postmarked no later than 60 
days from the date of the cover letter that accompanies the Claim Sheet and Election Form. 

No extension of this 60-day period will be granted for any reason. 

9. More information 

Anyone who has questions regarding late claims should feel free to call the Facilitator toll-free 
at 1-800-646-2873. 
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Cured Defective Claims 


1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affects cures of defective claims. An Order from the Judge has the force of law. 

The Order directs the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14 Order sent to you, please call the Monitor's office at 1-877- 
924-7483. 

This update sets out to explain: 

• The October 1 2, 1999, deadline for filing a claim. 

• What defective claims are. 

• How the October 12, 1999, deadline affects the cure of defective claims. 

• The deadline for curing defective claims 

• How to get more information from the Monitor. 

2. The October 1 2, 1 999, deadline for filing a claim 

In order to be a part of the Pigford lawsuit — that is, to be eligible for adjudication under 
Track A or arbitration under Track B — each person must send to the Facilitator what is known 
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit — the Consent Decree is 
the agreement that frames the terms of the settlement — set a deadline for filing the Claim 
Sheet and Election Form. This deadline was October 12, 1999. Any claim postmarked after 
October 1 2, 1 999, is therefore a late claim. 

3. Defective claim sheet and election forms — sent back and returned 

Many people sent in their Claim Sheet and Election Form on time — but failed to fill out the 
form completely, or made a mistake in filling out the form. For example, some people simply 
forgot to sign the claim form. In this case, the Facilitator notified the person of a problem 
with the way the Claim Sheet and Election Form was filled out, and asked the person to fix 
the problem. 
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a. Corrected form returned — by the October 1 2, 1 999, deadline 

If the person returned the corrected claim form to the Facilitator by the October 1 2, 

1 999, deadline, there was no problem. These people became claimants who are eligible 
for a Track A adjudication or a Track B arbitration. 

b. Corrected form returned — after October 12, 1999, deadline 

Many people, however, returned the corrected claim form to the Facilitator but did not 
do so until after the October 12, 1999, deadline. Until the Judge issued his recent Order, 
there had been a question as to whether these people would become claimants who are 
eligible for a Track A adjudication ora Track B arbitration. The Judge's Order settles this 
question. People who filed on time and then corrected their Claim Sheet and Election 
Form and submitted the correction to the Facilitator will be considered to have filed and 
completed their forms on time — even if they submitted the correction after the 
October 12, 1999, deadline. 

4. Deadline for correcting defective claim sheet and election forms — July 1 4, 2000 

The Judge's new Order sets a deadline for correcting defective Claim Sheets and Election 
Forms. As a result of the Judge's Order, a defective claim that was corrected by July 14, 2000, 
will be treated as if it was filed on time. In other words, if a person sent in a timely Claim 
Sheet and Election Form that was defective, the Facilitator asked that the form be corrected, 
and the person then corrected the defective claim form, that correction must have been 
postmarked by July 14. 2000. If the correction was not postmarked by then, the person is not 
a claimant and is not eligible for Track A adjudication or Track B arbitration. 

5. If the Claim Sheet and Election Form were not corrected by July 14, 2000 

A person who did not file a corrected Claim Sheet and Election Form by July 14, 2000, may, in 
"extraordinary circumstances," still have a chance to participate in the settlement. In order to 
do so, the person will need to file a written request for permission to file a late claim. 
Permission will be granted only in cases in which the Arbitrator determines that the need to 
file late was caused by extraordinary circumstances that were beyond the person's control. 
Please note that the deadline for submitting written requests for permission to file a late 
claim is September 1 5, 2000. The process for filing written requests for permission to file a 
late claim is described in Monitor Update #1 : Late Claim Deadline. To get a copy of Monitor 
Update #1, call the Monitor's office toll-free at 1-877-924-7483. 

6. More Information from the Monitor 

Anyone who has questions regarding the problem of curing defective claims should feel free 
to call the Facilitator toll free at 1-800-646-2873 or the Monitor toll-free at 1-877-924-7483. 
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Deadlines for Petitions for Monitor Review 


1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected petitions for Monitor Review. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000 Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This Update explains: 

• What petitions for Monitor review are. 

• The deadline for petitions for Monitor review. 

2. Petitions for Monitor review 

In the Pigford lawsuit, both Claimants and the Government are able to petition the Monitor 
for review of decisions by the Facilitator, the Adjudicator, or the Arbitrator. Any party who 
received a wholly or partly adverse final decision in a Facilitator eligibility decision, a Track A 
adjudication, or a Track B arbitration may petition the Monitor for review of that decision. A 
letter and pamphlet from the Monitor's office dated June 2, 2000, was sent to every class 
member. It described in detail how Monitor review works. Anyone may request a copy of the 
letter and pamphlet (which was updated on June 1 , 2003) by calling the Monitor's office toll 
free at 1-877-924-7483. 

3. Judge's Order created a deadline for most petitions for Monitor review 

The Judge's Order created a deadline for filing petitions for Monitor review. The deadline 
worked in two ways. The difference depends on when the Adjudicator or Arbitrator's decision 
was made. The important date to keep in mind is July 14, 2000. (If the Facilitator made the 
decision, this deadline does not apply. Information about Monitor Review of Facilitator 
denials can be found in "Monitor Update 5: Eligibility and Monitor Review".) 
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a. Decision on or before July 14, 2000 — deadline was November 13, 2000 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made on 
or before July 14, 2000, the deadline for filing a petition for Monitor review was 
November 13, 2000. (This deadline was affected by the Register process in Orders dated 
November 8, 2000; April 27, 2001 ; and May 1 5, 2001 .) 

b. Decision after July 14,2000 — deadline 120 Days After Decision 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

4. Deadlines created by the Order are firm 

The deadlines explained in this Update are firm. The Judge's Order says that no extension of 
these deadlines will be granted for any reason. 

5. More information from the Monitor 

Anyone who has questions for the Monitor's Office regarding deadlines for petitions for 
Monitor review should call toll-free at 1 -877-924-7483. 
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Injunctive Relief in Pigford v. Veneman 


I. Introduction and the Monitor's Role 

This Monitor Update summarizes class members' rights to injunctive relief in Pigford v. 
Veneman — the nationwide class action brought by black farmers alleging race discrimination 
by the United States Department of Agriculture (USDA). Injunctive relief is the remedy in the 
lawsuit that is separate from money damages. The Consent Decree in Pigford provides for 
injunctive relief. 

The Monitor is independent of the parties and was appointed by the Honorable Paul L. 
Friedman, the judge in this case. Part of the Monitor's job is to help class members who have 
difficulty getting injunctive relief. 

II. Only a Brief Summary 

This Update is intended to give only a brief summary of injunctive relief rights in this case. To 
learn about the current state of your rights in detail, please contact an attorney. You may also 
contact the Monitor's office for more information. 

III. Eligibility for Injunctive Relief 

A. Must Prevail in Track A or Track B 

In order to be eligible for injunctive relief, a class member must prevail in either Track A or 
Track B of the settlement. 

B. Credit vs. Noncredit Claims — the Difference Matters 

Two types of claims are possible — credit claims and noncredit claims. A credit claim means a 
claim based on the class member's effort to get a farm loan. A noncredit claim is a claim that 
is not based on an effort to get a farm loan, but rather is based on the class member’s effort 
to receive some other benefit from USDA. For example, a disaster payment is a noncredit 
benefit. The difference between credit claims and noncredit claims is important because some 
parts of injunctive relief are available only for credit claims. 

C. What Law Applies for Injunctive Relief 

1. Consent Decree 

In general, the Consent Decree sets the terms of the settlement of the lawsuit. This 
includes injunctive relief. In light of the purpose of the Consent Decree — to provide a 
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remedy for class members — the Consent Decree is to be liberally construed. A liberal 
construction in favor of class members, therefore, means that when someone tries to 
understand the meaning of the Consent Decree, he or she should resolve all reasonable 
doubts as to its meaning in favor of the class member. 

2. FSA Regulations and Most Favorable Light 

The regulations governing FSA programs must be met in providing injunctive relief to 
class members. For example, in order to get a loan from the Farm Service Agency (FSA), 
the farmer must still meet FSA eligibility requirements. 

According to the Consent Decree, however, applications for farm ownership or farm 
operating loans, or for inventory property, must be viewed in the light most favorable to 
the class member. This provision applies every time a class member applies for an 
operating loan, for a farm ownership loan, or for inventory property. 

IV. Types of In junctive Relief 

Injunctive relief falls under two main categories — priority consideration and technical 
assistance. 

A. Priority Consideration — Three Types 

The Consent Decree provides for priority consideration for three types of FSA benefits. 

1. Inventory Property 

Priority consideration for the purchase, lease, or acquisition of some property that USDA 
owns — known as inventory property — is a part of injunctive relief. FSA will advertise 
inventory land at its appraised market value. Priority consideration comes into play in 
deciding who is allowed to buy the land at the appraised market value. 

2. Farm Ownership Loan 

Priority consideration for one FSA direct farm ownership loan — known as an FO loan — 
is a part of injunctive relief. 

3. Farm Operating Loans 

Priority consideration for one FSA direct operating loan — known as an OL loan — is a part 
of injunctive relief. Farm operating loans may be used to pay annual farm operating 
expenses; to pay farm or home needs, including family subsistence; to purchase livestock 
and farm equipment; to refinance other debt; and for other purposes. 

4. How Priority Consideration Works 

Several general rules apply to priority consideration. 

a. Request in Writing 

Priority consideration must be requested from FSA in writing. 

b. One-Time Basis 

Priority consideration is available on a one-time basis. 
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c. Credit Claims Only 

Priority consideration is available only to those who had credit claims. 

B. Technical Assistance and Service 

Technical assistance from USDA in getting operating loans and farm ownership loans and 
acquiring inventory property is a part of injunctive relief. Technical assistance is defined as 
USDA assistance in filling out loan forms, developing farm plans, and all other aspects of the 
application process. 

7. Credit and Noncredit Claims 

Technical assistance is available both for those with credit claims and noncredit claims. 

2. Must Be Requested 

The class member must request the technical assistance and service. Class members 
should consider making this request in writing. 

3. Qualified and Acceptable USDA Employees 

Technical assistance and service must come from qualified USDA employees who are 
acceptable to the class member. 

V. Getting an FSA Loan 

A. Eligibility and Priority Consideration 

Priority consideration does not mean that getting the loan is automatic. FSA eligibility 
requirements continue to apply. 

B. Debt Forgiveness and Loan Eligibility 

Many class members will have problems getting a loan because of past debt forgiveness. 

7. General Rule — No FSA Direct Loan if Debt Forgiveness 

As a general rule, applicants who have had FSA debt forgiveness that resulted in a loss to 
FSA cannot get an FSA direct loan. 

a. Defining Debt Forgiveness 

Debt forgiveness, for this purpose, has a specific definition. It includes, for example, 
the write-down or write-off of an FSA debt. It also includes the discharge of a debt 
to FSA as a result of bankruptcy. In addition, it includes a loss paid by FSA on a 
guaranteed loan. 

b. Exceptions to the General Rule 

For operating loans, there are two exceptions to the debt forgiveness restriction. The 
first exception has two parts. The borrower must meet both parts of the exception 
to be eligible for an operating loan. First, the form of debt forgiveness must have 
been a restructuring with what FSA calls a primary loan servicing write-down. 
Second, the farmer must be applying for an operating loan that is intended to pay 
annual farm operating expenses. This includes family subsistence. 

The second exception applies for operating loans for borrowers who are current on 
payments under a confirmed bankruptcy reorganization plan. 
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2. Debts Forgiven Under Pigford — or Affected by Discrimination 

Many claimants had outstanding FSA debt discharged under the Consent Decree. A debt 
discharged under the Consent Decree will not hurt the class member's eligibility for 
another FSA loan. Further, if discrimination was found in a loan that was previously 
written down or written off, this debt forgiveness will not hurt the class member's 
eligibility for another FSA loan. Debt Relief in the Pigford case can be complicated. For 
more information about Debt Relief, please see Monitor Update 1 0: Debt Relief for 
Prevailing Pigford Claimants. 

C. Creditworthiness 

An applicant must be creditworthy to be eligible for an FSA loan. Credit history can be taken 
into account when FSA considers the creditworthiness of the applicant. FSA has a specific 
definition for creditworthiness. Many credit problems cannot be held against the applicant. In 
addition, if discrimination is found in a loan, and problems paying that debt caused a class 
member to miss payments, become delinquent, or so forth, these problems should not affect 
the class member's eligibility for a new loan. 

D. Other Requirements for FSA Loans 

FSA has several other requirements for a loan. For example, borrowers must be unable to get 
credit elsewhere, they must meet a family farm requirement, and they must be able to cash 
flow the loan. 

E. Where to go for Assistance 

The Monitor's Office has issued an Update that provides information for Class Members who 
are having difficulty getting loans or other assistance. For additional information, please 
contact the Monitor's office and request "Monitor Update 12: Resources for Pigford 
Claimants." 

VI. If Injunctive Relief Efforts Fail 

If those seeking to use the injunctive relief described in this booklet fail in their efforts, they 
have several options. 

A. Contact the Monitor 

Part of the Monitor's job according to the Consent Decree is to assist class members with 
problems they may be having with injunctive relief. Anyone with questions for the Monitor's 
Office may call toll-free 1 -877-924-7483. 

B. FSA Appeals 

Any FSA applicant — not just class members — who receives what is known as an adverse 
decision from FSA may appeal that decision within USDA. Under the current rules, to obtain a 
National Appeals Division (NAD) hearing, a participant must request the hearing not later 
than thirty days after the date on which he or she first received notice of the adverse decision. 
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C. Civil Rights Complaint 

Any person — not just class members — may file a discrimination complaint with USDA. In 
order for this complaint to be considered, it may not cover the claims raised in the Pigford 
lawsuit. In other words, an African-American farmer could use the complaint process if the 
discrimination occurred after December 31 , 1996 (the last date covered by the lawsuit). 
Discrimination complaints may be filed with Director Office of Civil Rights, USDA, Room 
326-W, Whitten Building, 1400 Independence Avenue, S.W., Washington, DC, 20250-9410. 

VII. Timeline for injunctive Relief 

Injunctive Relief for Pigford claimants expires on April 14, 2005. Originally, Injunctive Relief 
was to expire in April of 2004. An internal FSA notice issued on July 21, 2003, formally 
extended the availability of Injunctive Relief for one year. The Notice, FSA FLP 31 3, Priority 
Consideration for Prevailing Claimants, is available from the Monitor. To receive a copy, please 
call the Monitor's toll-free line and request it. 

VII. More Information on Injunctive Relief 

The Monitor's Office is in the process of preparing a much more detailed version of this 
Monitor Update. If you would like a copy of the much longer booklet, call the Monitor's office 
toll-free at 1 -877-924-7483. 




43 


Monitor Update: 

Eligibility and Monitor Review 

Date Issued: August 31, 2000 
Date Revised: October 30, 2002 
Update 005 

© Copyright 2000, Office of the Monitor. 

This is not a USDA publication. 


Office of the Monitor 
Pigford v. Glickman (D.D.C.) 
Brewington v. Glickman (D.D.C.) 
Post Office Box 6451 1 
St. Paul, MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Eligibility and Monitor Review 


1. Introduction 

Some Pigford claimants have been denied relief on the grounds of class eligibility. In other 
words, they have been found not to be members of the class. 

This Monitor Update is intended to: 

a. Explain who is eligible to be a member of the class; 

b. Describe how eligibility decisions are made; and 

c. Explain how Monitor review works when a claimant is denied on the basis of 
eligibility. 

2. Eligibility— what is it? 

In order to be a class member in the Pigford case, eligibility requirements must be met. In 
addition to being African-American, the following three things must be true about a person. 

First, he or she had to farm, or attempt to farm, between January 1 , 1981, and December 31, 
1996. 

Second, he or she must have applied to USDA between January 1 , 1981, and December 31 , 
1996, to participate in a federal farm credit or benefit program. He or she must also have 
believed he or she was discriminated against on the basis of race in USDA's response to that 
application. 

Application, for this purpose, has a special meaning. Anyone with questions about what it 
means to have "applied," or when an attempt to apply counts as an "application," may 
contact the Monitor's Office for further explanation. The Monitor may be contacted toll free 
at 1-877-924-7483. 

Third, he or she must have filed a discrimination complaint regarding USDA's treatment of the 
farm credit or benefit application. This discrimination complaint must have been made on or 
before July 1, 1997. 

Filing a discrimination complaint, for this purpose, has a special meaning. In order to qualify 
as having filed a discrimination complaint, a person must have communicated directly with 
either USDA or another government official. In some cases, a communication, for this 
purpose, does not need to have been written. For example, it could have been spoken. The 
detailed rules are described below. 
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3. Proof for filing a discrimination complaint 

A claimant must submit proof that he or she filed a discrimination complaint. Listed below are 
the four types of proof that may be used by a claimant to show that he or she filed the 
discrimination complaint. 

a. Copy of complaint or response 

To be eligible for class membership, a claimant may submit as proof a copy of the 
discrimination complaint that was filed. In addition, the claimant could submit as proof a 
USDA document that refers to the discrimination complaint. Many claimants do not have 
a copy of the complaint or a response from USDA. Other forms of proof are possible, 
however. 

b. Declaration from another person about complaint 

The claimant may submit as proof a declaration by another person. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. In order to 
serve as proof for the claimant, the declaration must state that the person making the 
declaration had firsthand knowledge that the claimant filed a discrimination complaint 
with USDA. The declaration must describe the way in which the discrimination complaint 
was filed. In addition, the declaration must be from a person who is not a member of the 
claimant's family. 

c. Copy of correspondence to non-USDA officials 

A claimant may submit as proof a copy of correspondence sent by the claimant 
complaining about USDA discrimination. Correspondence is a written communication, 
such as a letter. In order for this type of proof to be effective, the correspondence must 
have been sent to a member of Congress, the White House, or a state, local, or federal 
official. If USDA does not have a copy of this correspondence, the claimant may have to 
submit a declaration stating that he or she sent the correspondence to the person to 
whom it is addressed. 

d. Declaration from another person about listening session or verbal complaint 

A claimant may submit as proof a declaration by another person regarding statements 
made at a USDA Listening Session or at some other in-person meeting. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. The 
declaration must state that the person has firsthand knowledge that while the claimant 
was attending a USDA listening session or other meeting with USDA officials, a USDA 
official told the claimant that the official would investigate the specific claimant’s oral 
complaint of discrimination. In addition, the declaration must be from a person who is 
not a member of the claimant's family. 

4. If not eligible, no relief under Pigford 

A claimant who is not an eligible member of the class will not receive any of the relief set out 
in the Pigford Consent Decree. A claimant who is not a member of the Pigford class may, 
however, have other legal rights and remedies. 
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5. Facilitator decides eligibility 

The Facilitator has the job of determining which claimants meet the class definition. Only after 
the Facilitator determines that a claimant is eligible does he or she move on to a Track A 
adjudication or a Track B arbitration. 

6. Monitor review of Facilitator eligibility decisions 

Any claimant who is denied eligibility by the Facilitator may petition the Monitor for review. 
The Monitor then reviews the Facilitator's eligibility decision. If the Monitor finds that the 
Facilitator has made a clear and manifest error in screening for eligibility and that the error 
has resulted or is likely to result in a fundamental miscarriage of justice, the Monitor sends 
the eligibility decision back to the Facilitator to be reexamined. 

A booklet from the Monitor's office dated June 2002 describes in detail how Monitor review 
works. Anyone who would like a copy of the booklet should call toll free at 1 -877-924-7483. 

7. Timing of petitions for Monitor review for eligibility 

a. Judge's Order creates deadline for petitions 

Judge Friedman issued an important order addressing petitions for Monitor review of 
eligibility decisions on October 29, 2002. This Order establishes a deadline for filing 
petitions for Monitor review. The deadline will work in one of two ways. The difference 
depends on when the Facilitator Decision about eligibility was made. 

1. Decision on or before October 29, 2002— deadline is February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the 
deadline for filing a petition for Monitor review is February 26, 2003. 

2. Decision after October 29, 2002 — deadline 1 20 Days After Decision 

If the decision by the Facilitator is made after October 29, 2002, the deadline for 
filing a petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would be March 4, 2003. 

b. Deadline created by the Order is firm 

The deadline explained in this Update is firm. If a claimant does not meet the deadline 
for petitioning the Monitor, they will not be able to participate in the settlement. 

8. Submitting additional information and documents with Petitions for Monitor Review 

A booklet available from the Monitor's Office entitled "Questions and Answers about Monitor 
Decisions" explains the rules for the petition for Monitor review process. That booklet is 
available at no charge by contacting the Monitor at 1-877-924-7483. 

Paragraph 7 of that booklet explains the rules for submitting information or documents that 
were not included with the original Claim Sheet. The Court's Order dated October 29, 2002, 
provides that those rules apply to all eligibility petitions (both Track A and Track B). 
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9. If eligible, on to adjudication or arbitration 

If, after reexamination, the Facilitator decides that a claimant is eligible to be a member of the 
class, he or she will move on to either a Track A adjudication or a Track B arbitration. 

1 0. If not eligible, not a class member 

If, after reexamination, the Facilitator rules that a claimant is not an eligible member of the 
class, he or she may not receive any of the relief found in the Consent Decree. 

1 1. More information 

If you would like more information on eligibility issues from the Monitor's Office, call toll-free 
at 1-877-924-7483. 
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Freeze on USDA Acceleration and Foreclosures 


1. Introduction 

Many claimants in the Pigford case continue to have outstanding debts with USDA. Under the 
Consent Decree, USDA is free to take action on a debt during the Monitor petition process. 
USDA, however, has voluntarily agreed to "freeze" some actions on debts for claimants who 
filed a petition for Monitor Review. 

The exact terms of the freeze were described in a policy notice, FLP-279, that was issued by 
USDA. 

This Monitor Update explains: 

• What the USDA freeze does. 

• Who benefits from the USDA freeze. 

• What claimants should do to benefit from the freeze. 

• The timing of the freeze. 

2. A USDA freeze — on what? 

Any USDA borrower with outstanding debt may be subject to a number of USDA actions on 
the debt if the borrower is in default. In most cases, default is caused by a failure to make a 
payment on time. Three of these possible actions are the subject of the current USDA freeze. 
For borrowers who are covered by the freeze, the government will not do any of the 
following. 

a. Acceleration 

Under the freeze, USDA will not accelerate the loans of certain claimants. When a loan is 
accelerated, the borrower is told that he or she must pay the whole amount owed right 
away. For example, if a borrower fails to make a payment on a $100,000 loan, an 
acceleration will mean that the borrower must pay the full amount owed. USDA's right 
to accelerate is a part of the standard loan agreement that most claimants signed when 
they borrowed from USDA. 
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b. Foreclosure 

Under the freeze, USDA will not foreclose on certain claimant debts. In a foreclosure, the 
claimant loses possession of his or her property. 

c. Inventory property 

Under the freeze, USDA will not dispose of inventory property that USDA acquired 
through foreclosure that once belonged to certain claimants. Inventory property is land 
that is in the possession of USDA. Normally, USDA would try to sell inventory property 
soon after it takes possession of the property. 

d. Other USDA actions — not covered 

Other actions that USDA may take on the debt are not covered by the freeze. 

3. Who can benefit from the freeze? 

Two groups of claimants may benefit from USDA's freeze. First, the freeze can benefit a 
claimant who had a credit claim that was denied by the Adjudicator or Arbitrator, or who 
applied for membership in the Pigford class but was found by the Facilitator to be ineligible 
for class membership. Under the terms of the freeze, if a claimant petitioned for Monitor 
review by his or her deadline, the freeze applies to him or her. 

Second, in some cases the freeze can benefit a claimant who had a credit claim approved by 
the Adjudicator or Arbitrator but who has debts owed to USDA that survive after the approval 
of the credit claim. For example, a claimant may have had two loans with USDA. If an 
Adjudicator found discrimination on one loan but not the other loan, and the second loan is 
still owed to USDA. Under USDA regulations, USDA will try to collect on the second loan. 
Under the terms of the freeze, however, if the claimant believes that the Adjudicator made a 
mistake in adjudicating his or her claim, the claimant may have filed a petition with the 
Monitor asking for a review of that decision. If the claimant filed a petition for Monitor review 
on the second loan within a certain period, the freeze applies to the second loan. 

4. For the freeze to apply, claimant must petition for Monitor review 

To benefit from the freeze, a claimant must file a petition for Monitor review by the petition 
filing deadline. The deadline for Track A Adjudication and Track B Arbitration is explained in 
more detail in Monitor Update Number Three, "Deadlines for Petitions for Monitor Review." 
The deadline for petitions for Monitor review of a Facilitator denial of class eligibility is 
explained in more detail in Monitor Update Number Five, "Eligibility and Petitions for Monitor 
Review." Anyone who would like copies of these Updates may request them by calling the 
Monitor toll-free at 1-877-924-7483. 

a. Track A or Track B Decision on or before July 14, 2000 — deadline was November 13, 
2000 

If the decision by the Adjudicator {Track A) or Arbitrator (Track B) was made on or before 
July 14, 2000, the deadline for filing a petition for Monitor review was November 13, 
2000 . 
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b. Track A or Track B Decision after July 1 4, 2000 — Deadline 1 20 Days After Decision 

If the decision by the Adjudicator (Track A) or the Arbitrator (Track B) was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

c. Eligibility Decision made by the Facilitator on or before October 29, 2002, 
deadline — deadline was February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the deadline 
for filing a petition for Monitor review was February 26, 2003. 

d. Eligibility Decision made by the Facilitator after October 29, 2002 — deadline 120 
days after Decision 

If the decision by the Facilitator was made after October 29, 2002, the deadline for filing 
a petition for Monitor review is 120 days from the date of the decision. For example, if 
the Facilitator made a decision on November 4, 2002, the deadline for filing a petition 
for Monitor review would be March 4, 2003. 

5. When the freeze begins and ends 

The timing of the protection of the freeze can vary with different claimants. The beginning 
and the end of the freeze work in the following way. 

First, the freeze does not protect people who have never filed a claim in the case. Even if a 
person was eligible to file a claim but failed to do so, the freeze does not protect that person. 

Second, the freeze protects a claimant from the time of the Adjudicator, Arbitrator, or 
Facilitator decision until the claimant's deadline for filing a petition for Monitor review. As 
noted above, that deadline can vary from claimant to claimant. 

Third, if the claimant files a timely petition for Monitor review, the freeze protects the 
claimant from the time the petition is filed until the claimant's case is resolved. If the Monitor 
grants reexamination, the resolution of the case will occur when the Adjudicator, Arbitrator, 
or the Facilitator reaches a final decision upon reexamination. If the Monitor does not grant 
reexamination, the protection of the freeze will end with the Monitor's decision. 

6. Freeze does not stop administrative offsets — but refunds possible 

The freeze does not stop USDA from recovering debts owed to the government by using 
administrative offset. If, however, a claimant eventually succeeds in his or her claim, in some 
cases USDA will refund any money that was taken by the government by offset. If class 
members have questions about administrative offset, they should call the Monitor's office toll 
free at 1-877-924-7483 and ask to speak to an attorney on the Monitor's staff. 
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7. After the freeze ends 

After the freeze ends for each claimant, USDA may accelerate the loan, seek a foreclosure of 
the loan, and/or dispose of inventory land once owned by the claimant and acquired by USDA 
through foreclosure. 

8. More information 

Anyone who has questions regarding the freeze should feel free to call the Monitor toll-free at 
1-877-924-7483. 
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Claimant and Claimant Attorney 
Access to USDA Documents 


1. Introduction 

Some claimants and claimants' attorneys have questions about how to gain access to 
documents submitted into their Pigford case file by USDA. Usually these documents include: 
USDA's Response to the initial Claim Sheet and Election Form; USDA's petition for Monitor 
review; or USDA's Response to the claimant’s petition for Monitor review. 

This Monitor Update explains how claimants and their attorneys can go about getting copies 
of these USDA documents. 

2. Three Types of Cases for This Purpose 

For this purpose, claimants should fall into one of three categories: (1 ) assisted by Class 
Counsel or Of-Counsel; (2) assisted by attorneys who are neither Class Counsel nor Of- 
Counsel; and (3) filing a petition without the help of an attorney. 

a. Assisted by Class Counsel or Of-Counsel 

Claimants who are being assisted by Class Counsel or Of-Counsel should not have any 
problem with access to papers that USDA filed in their Pigford claims. Class Counsel 
should have a copy of these files, and Of-Counsel should be able to get a copy from Class 
Counsel. 

b. Assisted by an Attorney Who Is Not Class Counsel or Of-Counsel 

Some claimants are being assisted by attorneys who are neither Class Counsel nor 
Of-Counsel. For the purpose of this Update, these attorneys are referred to as 
Unaffiliated Counsel. Section 5 of this Update explains how these lawyers should go 
about getting papers that USDA submitted in the claimant's Pigford claim. 

c. Not Assisted by an Attorney — Pro Se 

Some claimants are not being assisted by an attorney at all. In legal terms, these 
claimants are acting "pro se" — that is to say, they are acting without legal counsel. 
Section 4 of this Update explains how these claimants should go about getting papers 
that USDA filed in their Pigford claims. 
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3. Types of Information Available to Claimant Varies 

In general, USDA files used by the Adjudicator in deciding the claimant’s case include two 
types of information. First, files sometimes include information about the claimant. This may 
include documents from old FmHA files, for example, or the results of USDA interviews about 
the claimant. 

Second, USDA files may include information about people other than the claimant. This may 
include, for example, information about people named by the claimant as similarly situated 
white farmers. Information about claimants and similarly situated white farmers that is 
contained in USDA’s responses to Track A claims is covered by the Privacy Act. A claimant can 
generally obtain private information about him- or herself but cannot obtain private 
information about other people. Therefore, a claimant who is not represented by a lawyer will 
not be able to obtain copies of any materials concerning similarly situated white farmers that 
USDA gave to the Adjudicator. 

Therefore, if a claimant is acting pro se, he or she will not receive USDA information about 
other people. 

4. Pro Se Claimants— How to Get USDA Submissions 

Pro se claimants — that is, claimants who are not being assisted by an attorney — need to take 
the following steps to get copies of information listed in paragraph 1 above. 

a. Get a Copy of Privacy Order and the Acknowledgement Form 

Claimants need to get a copy of the Privacy Order and the Privacy Order Acknowledg- 
ment Form. They can have these sent to them by calling toll-free at 1-877-924-7483. 

b. Read the Form Closely and Sign It 

Claimants should then read the Privacy Order and the Privacy Order Acknowledgment 
Form very closely and sign the Acknowledgement Form. When signed, that form is a 
binding legal document. It limits the claimant's right to use, distribute, or publish the 
information. 

c. Send the Signed Form to the Facilitator — and Include Claimant Mailing Address 

Claimants should then send the signed Acknowledgement Form to the Facilitator at: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

It is important that the claimant send a current mailing address to the Facilitator along 
with the signed form. 

The Facilitator will check that the Privacy Order Acknowledgment Form has been signed 
and forward the claimant's request to USDA. USDA will send the documents directly to 
the claimant. USDA will not, however, send the claimant any information about people 
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other than the claimant. This means they will not send any information about persons 
named as similarly situated white farmers. 

5. Unaffiliated Counsel — How to Get USDA Submissions 

If the claimant is assisted by unaffiliated counsel, the following steps need to be taken by the 
attorney to obtain copies of the materials listed in paragraph 1 above. 

a. Get Copies of Privacy Order and Acknowledgement Form 

Attorneys need to get a copy of the Second Amended Supplemental Privacy Act 
Protective Order ("Privacy Order") and the Privacy Order Acknowledgment Form. They 
can request them by calling toll-free at 1-877-924-7483. 

b. Sign Form and Return to USDA 

Attorneys then sign the form and return it to USDA through the Facilitator at the 
following address: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

Once these requirements have been met, the Government will authorize the Facilitator to 
send the materials listed in paragraph 1 above. Once an attorney has successfully signed and 
submitted a form, he or she does not need to sign another form to receive the files on other 
claimants. 



54 


Monitor Update: 

Procedural Rules for the 
Track B Monitor Petition Process 

Date Originally Issued: October 10, 2000 
Date Revision Issued: April 20 , 2002 
Update 008 

© Copyright 2002, Office of the Monitor. 

This is not a USDA publication. 


Office of the Monitor 
Pigford v. Veneman (D.D.C.) 
Brewington v. Veneman (D.D.C.) 

Post Office Box 64511 
St. Paul. MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Procedural Rules for the 
Track B Monitor Petition Process 


1 . General Procedures and Deadlines 

All of the Court orders referenced below may be found on the Court's web site at 

http://www.dcd.uscourts.gov. 

a. General Procedures. The general procedures for the Monitor review process can be 
found in the Court's April 4, 2000, Order of Reference. Further detail can be found in 
the Monitor's booklet entitled "Questions and Answers About Monitor Review of 
Decisions," which is available from the Office of the Monitor. 

b. Deadline for Petitions for Monitor Review. The deadlines for filing petitions for 
Monitor review are found in the Court's Order of July 1 4, 2000. In general, petitions 
must have been filed by November 1 3, 2000, or by 1 20 days from the date of the 
Arbitrator decision, whichever is later. 

c. Deadline for Responses to Petitions. The deadline for responding to petitions for 
Monitor review is found in the Court's Order of September 12, 2000. In general, 
responses to petitions must be filed within sixty days from the non-petitioning party's 
receipt of the petition for Monitor review. 

2. Filing Petitions for Monitor Review 

Under Track B, any party seeking Monitor review of the Arbitrator's decision must: 

a. Timely file with the Facilitator an original petition for Monitor review ("petition") and 
one copy of the petition. Petitions will be deemed "filed" as of the date of postmark. 
Petitions should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 

Portland, OR 97208-4390 
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b. File with the petition a Designation of Record. The Designation of Record shall include 
material before the Arbitrator in the petitioning Track B proceeding and shall 
specifically identify: (a) documentation; (b) exhibits; (c) testimony; (d) transcripts; and 
any other information that is a part of the record that should be considered by the 
Monitor for review. 

c. Timely serve one copy of the petition, including the designation of record, on the 
opposing party. Petitions will be deemed "served" as of the date of postmark. 

d. Attach a completed original certificate of service to the original petition at the time of 
filing and attach a copy of the certificate of service to each copy of the petition. 

3. Responding to Petitions for Monitor Review 

Under Track B, any party responding to a petition must: 

a. Timely file with the Facilitator an original response to the petition for Monitor review 
("response") and one copy of the response. Responses will be deemed "filed" as of 
the date of postmark. Responses should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 

Portland, OR 97208-4390 

b. In addition, the responding party may file a Designation of Record of additional 
material not identified by the petitioning party. The Designation of Record of the 
additional material shall specifically identify: (a) documentation; (b) exhibits; (c) 
testimony; (d) transcripts; and any other information that is a part of the record that 
should be considered by the Monitor for review. The Designation of Record of 
additional material, if filed, must be filed within sixty days from receipt of the 
petition for Monitor review. 

c. Timely serve a copy of the response, including the responding party's designation of 
record, if any, on the petitioning party. Responses will be deemed "served" as of the 
date of postmark. 

d. Attach a completed original certificate of service to the original response at the time 
of filing and attach a copy of the certificate of service to each copy of the response. 

The Monitor may, in her discretion, review material in the record before the Arbitrator that 
has not been designated by the parties. 

4. Publication of Rules 

The Arbitrator shall include copies of these rules whenever he sends to parties copies of 
decisions in their Arbitration cases. He shall also immediately send copies to all parties who 
have already received Arbitration decisions. The Arbitrator, the Monitor, and the parties shall 
also be free to send copies out to the public upon request. 
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Noncredit Claims — $3,000 for Each 
Prevailing Class Member 

1. Introduction 

The Consent Decree divided Pigford claims into two types — credit claims and noncredit claims. 
The vast majority of class members in the case have credit claims. Several hundred class 
members, however, have both a credit claim and a noncredit claim, or have only a noncredit 
claim. This Monitor Update describes noncredit claims, and describes the payment that class 
members with prevailing noncredit claims will receive. 

2. Noncredit Claims and Credit Claims — Defining the Difference 

In general, a credit claim is a claim based on the class member's effort to get a farm loan 
from USDA. For example, if a class member claimed that USDA discriminated against him or 
her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan — but instead is based on the class member's effort to receive some other type of benefit, 
including the payment of money, from USDA. For example, if a class member claimed that 
USDA discriminated against him or her in providing a USDA disaster payment, or in 
implementing a USDA conservation cost-share program, the class member made a noncredit 
claim. 

3. Award for Noncredit Claimants 

The amount to be given to class members who prevail on a noncredit claim is controlled by 
two legally binding documents. First, the Consent Decree sets the general rules. Second, an 
agreement by the parties that was entered as an official Order by the Court fills in many of 
the details. 

a. Consent Decree — Receive Amount Denied 

The Consent Decree provides that a class member who prevails on a noncredit claim is to 
receive the amount of the benefit that was wrongly denied to the class member. In 
addition, according to the Consent Decree, these payments will only be made if there are 
certain funds available in the USDA budget. 
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b. February 7, 2001, Stipulation and Order — $3,000 Payment 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the award that class members will receive in noncredit cases. 

The Order is based on an agreement that was reached by the government and Class 
Counsel. According to the Order, the government and Class Counsel believe that 
deciding the amount that should be paid for noncredit claims for each person would be 
difficult, if not impossible. 

The Government and Class Counsel therefore agreed, and the Court has ordered, that a 
class member who prevails on one or more noncredit claims will receive a single payment 
from USDA in the amount of $3,000. 

4. Other Details about the $3,000 Payment 

Several other details about the $3,000 noncredit payment were explained in the February 7, 
2001, Stipulation and Order. These are discussed below. 

a. Only One $3,000 Payment Per Class Member 

Each class member who prevails on a noncredit claim may receive only one $3,000 
payment. This is true even if the class member prevailed on more than one noncredit 
claim. This means, for example, that if the class member had a successful claim for a 
disaster payment in both 1 990 and 1 992, he or she would receive only one payment of 
$3,000. 

b. Credit and Noncredit Claim Combined 

If a class member prevailed on both a credit claim and a noncredit claim, the class 
member will receive a payment for both the credit claim and the noncredit claim. A class 
member, therefore, could receive both a $50,000 payment for a credit claim and a 
$3,000 payment for a noncredit claim. 

c. No Tax Payments for Noncredit Claims 

Class members who receive a $3,000 payment for a noncredit claim will not receive any 
more funds — either paid to them or paid directly to the Internal Revenue Service — to 
cover any tax obligations the class member might incur as a result of the $3,000 
payment. 

5. More Information 

Anyone who has any question regarding noncredit payments should feel free to call the Office 
of the Monitor at 1 -877-924-7483. For more information about the Judge's Order, or for a 
copy of the Order, please call the Monitor’s Office. 
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Debt Relief for Prevailing Class Members 


1. Introduction 

The Consent Decree in Pigford provided debt relief for prevailing credit claimants. This 
Monitor Update describes recent developments regarding debt relief and describes the debt 
relief class members will receive. 

2. Debt Relief Available Only for Successful Credit Claims 

In Pigford, debt relief can be granted only as a result of a successful Track A or Track B credit 
claim. In general, a credit claim is a claim based on the class member’s effort to get a farm 
loan from USDA. For example, if a class member claimed that USDA discriminated against him 
or her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan— but instead is based on the class member's effort to obtain some other benefit from 
USDA. For example, if a class member claimed that USDA discriminated against him or her in 
providing a USDA disaster payment, or in implementing a USDA conservation cost-share 
program, the class member made a noncredit claim. 

3. Consent Decree and Court Order 

Debt relief for class members who prevail on a credit claim is controlled by two legally binding 
documents. First, the Consent Decree sets the general rules. Second, an agreement by the 
parties was entered as an official Order by the Court and fills in many of the details. 

a. Consent Decree 

The Consent Decree provides that a class member who prevails on a credit claim is to 
receive a discharge of certain outstanding USDA debts. The discharge applies to those 
debts that were incurred under, or affected by, the USDA program or programs that 
were the subject of the credit claim. 

b. February 7, 2001, Stipulation and Order 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the debt discharge that class members will receive in credit 
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cases. The Order is based on an agreement that was reached by the government and 
Class Counsel. According to the Order, the government and Class Counsel had certain 
debts in mind when they wrote the part of the Consent Decree that provides for debt 
relief. These debts are more clearly defined in the Order. 

4. Debts to be Discharged 

Certain USDA debts will be discharged as a result of the Pigford settlement. These are 
discussed below. Three types of debts will be discharged. However, an important exception 
applies to the debt discharge. 

a. Debts Affected by Discrimination 

In general, if the Adjudicator or Arbitrator specifically identified a certain debt as being 
affected by discrimination, this debt will be discharged. 

b. Some Debts Incurred After the Discrimination Occurs 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 15, 1990, that date creates an important starting point for debt discharge 
purposes. 

Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan program (EM) 
is a separate program, and so forth. 

If, after the date of discrimination, the class member incurred additional debt that was of 
the same type as the debt that was subject to discrimination, the additional debt will be 
discharged. For example, if the Adjudicator found that USDA discriminated against the 
class member in denying a Farm Operating Loan in 1994, and the USDA then made a 
Farm Operating Loan to the class member in 1 995, the 1 994 and 1995 Operating Loans 
will be discharged. This is true even though the Adjudicator did not find discrimination in 
the 1995 Operating Loan. 

c. Some Debts Incurred at the Same Time as the Discrimination 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 15, 1990, that date creates an important starting point for debt discharge 
purposes. 
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Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan (EM) Program 
is a separate program, and so forth. 

If the class member incurred additional debt of the same type as the debt that was 
subject to discrimination, and incurred the additional debt at the same time as the 
discriminatory act, the additional debt will be discharged. For example, suppose the 
Adjudicator found that discrimination occurred in 1990 in USDA's servicing of a 1989 
Farm Operating Loan. If at the same time in 1990 USDA made a Farm Operating Loan to 
the class member, the 1990 Farm Operating Loan will be discharged. This is true even 
though the Adjudicator or Arbitrator did not find discrimination in the making of the 
1 990 Farm Operating Loan. 

d. Important Exception Affecting Debt Relief — Older Lawsuits 

An important exception applies to all of the above debt discharge discussion. No debt 
discharge will apply to any debts that were the subject of litigation separate from this 
lawsuit if there was what is known as a final judgment in that separate lawsuit, and if all 
of the appeals for that separate lawsuit have been forgone or completed. For example, if 
a class member was involved in a lawsuit with USDA that was begun and completed in 
1 990, and the result of the 1 990 lawsuit was that USDA got a judgment against the class 
member, and all appeals have been exhausted, debt discharge in the Pigford settlement 
will not change the result of the 1990 lawsuit. 

e. Loans Made after December 31, 1996 — No Debt Discharge 

Loans made after the period covered by the Consent Decree — December 31, 1996 — are 
not subject to discharge as a result of the Consent Decree. For example, if a class 
member received a Farm Operating Loan in 2000, this loan cannot be discharged as a 
result of the Consent Decree. 

5. More Information 

For more information about the February 7, 2001, Order, or for a copy of the Order, please 
call the Monitor's Office. The phone number is listed below. 

Anyone who has any question regarding debt relief should call the Monitor toll free at 
1-877-924-7483. 
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Understanding Who Is Part of the Pigford Case 


A. Introduction 

People who are interested in being part of the Pigford case fall into three groups: (1) people 
who are in the case, (2) people who might get into the case, and (3) people who will not get 
into the case. This Update explains the rules that determine who is in each group and gives 
some statistics about each group {as of November 26, 2002). 

B. Definitions 

Before explaining the three groups, it is important to explain what some basic terms mean. 

1. What is the "Consent Decree"? The Consent Decree is the document that explains what 
the parties agreed to when they settled the case. The Court approved the Consent 
Decree after a Fairness Hearing. 

2. What is a "Claim Sheet"? The term "Claim Sheet" refers to the Claim Sheet and Election 
Form — the package of forms that one fills out to file an official claim in the case. The 
deadline for filing a timely Claim Sheet was October 1 2, 1 999. 

3. What is a "Petition for Monitor Review"? Petitions for Monitor Review are the papers 
that one files to ask the Monitor to review the decision that was made by the 
Facilitator, Adjudicator, or Arbitrator. There are deadlines for filing Petitions for 
Monitor Review: people may call the Facilitator's office at 1 -800-646-2873 to find out 
about deadlines. 

4. What is a "Late Claim Application"? There are many people who did not file a Claim 
Sheet on time who believe that they should be part of the case. A person cannot file a 
Claim Sheet after the deadline (after October 12, 1999) without first getting 
permission to do so from the Arbitrator. A "Late Claim" application asks the Arbitrator 
for permission to file a late Claim Sheet. This procedure is sometimes called "5(g)" 
because it is explained in paragraph 5(g) of the Consent Decree. The Arbitrator is 
allowed to approve a "Late Claim" application only if he determines that a person was 
unable to file his or her Claim Sheet on time because of extraordinary circumstances 
beyond his or her control. The deadline for filing "Late Claim" applications was 
September 15, 2000. 

5. What is "Late Claim Reconsideration"? If a person filed a "Late Claim" application on 
time (by September 1 5, 2000) and the Arbitrator rejected his or her application, the 
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person has a chance to ask the Arbitrator to reconsider his decision. Requests for 
reconsideration must generally be filed within 60 days after the date of the 
Arbitrator's rejection letter. 1 

C. The Three Groups: Who Is In the Case? 

1. Group One: People Who Are In the Case 

In general, the people who are in the case or have permission to join the case consist of 

those who: 

a. Filed Claim Sheet On Time. There are approximately 21 ,776 people who filed a 
Claim Sheet by October 12, 1999, and were determined "eligible" by the 
Facilitator. 2 

b. Filed "Late Claim" Application, Request Approved. There are approximately 
1,631 people who did not file a Claim Sheet on time but who did file a "Late 
Claim" application on time and had the "Late Claim" application approved by 
the Arbitrator. 3 These people have permission to file a late Claim Sheet. The 
Facilitator either gave them or will give them a deadline for filing a Claim Sheet. 
Once the Claim Sheet is filed, if the Facilitator finds them eligible, they will be 
part of the case. 

2. Group Two: People Who Might Get Into the Case 

In general, the people who might get into the case consist of those who: 

a. Filed Timely "Late Claim" Application, No Decision Yet. There are approximately 
7,341 people who did not file a Claim Sheet on time (by October 1 2, 1 999) but 
who did file a "Late Claim" application on time (by September 1 5, 2000) and 
have not yet received a decision on their "Late Claim" application. 

b. "Late Claim" Application Rejected, Filed "Late Claim” Reconsideration Request. 
There are approximately 1 7,891 people who filed timely requests for 
reconsideration after they had their "Late Claim" applications rejected by the 
Arbitrator and have not yet received decisions on their requests for 
reconsideration. 


When the Arbitrator first officially established a reconsideration policy, the deadline was different. 
Call the Facilitator at 1-800-646-2873 to find out about reconsideration deadlines. 

Approximately 23,148 people filed timely Claim Sheets. Of those, the Facilitator found that 
approximately 21,776 are eligible. People in certain categories who were found ineligible have the 
opportunity to file a Petition for Monitor Review up until their petition deadline. The Facilitator 
has identified approximately 163 people who have the right to petition the Monitor regarding 
eligibility determinations. Monitor Update No. 5 explains eligibility and the rules and deadlines in 
the Monitor petition process as it relates to eligibility (available from the Monitor's office; call toll- 
free, 1-877-924-7483). 

Statistics in this Update concerning the "Late Claims" process are current as of October 1, 2002. 
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3. Group Three: People Who Will Not Get Into the Case 

The Consent Decree and Court Orders in this case establish cutoff dates for getting into 
the case. These Orders provide that the following people will not get into the case: 

a. Did Not File Timely Claim Sheet and Did Not File Timely "Late Claim" Application. 
People who did not file a Claim Sheet on time (by October 1 2, 1999) and did not 
file a "Late Claim" application on time (by September 1 5, 2000) will not get into 
the case. There are approximately 8,025 people who filed "Late Claim" 
applications after the deadline (after September 15, 2000) — these people will 
not get into the case. IT IS NOW TOO LATE TO FILE A "LATE CLAIM" 

APPLICATION. 

ACCORDING TO THE RULES IN THIS CASE, ANYONE WHO DID NOT FILE A 
CLAIM SHEET BY OCTOBER 12, 1999, OR A "LATE CLAIM" APPLICATION BY 
SEPTEMBER 15, 2000, CANNOT BE PART OF THE CASE. 

b. Filed Timely "Late Claim" Applications, But Lost in "Late Claim" Process. There 
are approximately 52,256 people who filed timely "Late Claim" applications that 
were rejected by the Arbitrator. Some of those people had their deadlines for 
filing reconsideration requests pass without filing a timely request for 
reconsideration: those people will not get into the case. Additionally, some 
people filed timely requests for reconsideration, but the Arbitrator denied their 
request for reconsideration: those people will not get into the case. There is no 
Monitor review of decisions in the "Late Claim" process. 

D. Results for People Who Are In the Case 

Most people who are in the case chose Track A (Adjudication). A chart showing the results for 
people in Track A is attached to this update. A chart showing the results for people in Track B 
is available from the Monitor's Office (1-877-924-7483). 

People who believe that the decision of the Facilitator, Adjudicator, or Arbitrator in their case 
is wrong have an opportunity to petition for Monitor review. Deadlines apply in the Monitor 
review process. 4 Call the Facilitator at 1-800-646-2873 find out about deadlines for 
petitioning for Monitor review and to request a booklet that explains the Monitor review 
process. 

E. Questions 

Individuals may call the Monitor's office toll-free at 1-877-924-7483 with questions. 


The exception is that some decisions made by the Facilitator are not subject to Monitor review. 
The Facilitator can answer individuals' questions about whether or not they have the right to 
petition. 
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Resources for Pigford Claimants 


1. Introduction 

Claimants frequently contact the Office of the Monitor and request information and 
assistance. 1 One of the Monitor's duties is to assist claimants with "other problems" that they 
are having with regard to the Consent Decree. Many claimants, however, have problems that 
are not within the authority of the Monitor to solve. This Monitor Update provides a few 
suggestions for other resources that may be helpful to these claimants. 

2. Debt Relief Available Only for Successful Credit Claims 

Before using the resources mentioned in this Update, a claimant should be aware of two 
warnings. 

a. Other Resources May Be Helpful 

This Update mentions only a few of the possible places that a claimant might turn to for 
help. There are likely many others that are not mentioned here that could be helpful. If a 
group or agency is not listed here, this does not mean that the Monitor's Office thinks 
the group or agency does poor work. 

b. Monitor Cannot Vouch for Groups Mentioned 

Several groups and agencies are mentioned in this Update. The Monitor's Office cannot 
vouch for these groups or agencies. Each claimant should investigate the group or 
organization carefully before taking advice from them. 

3. When the Monitor Can Help 

The Consent Decree permits the Monitor to help claimants resolve problems that claimants 
have with the Consent Decree. For example, the Monitor can help solve claimant problems of 
the following types. 


The Monitor's duties and responsibilities are outlined in the Consent Decree and the Order of 
Reference. Claimants can receive a copy of the Consent Decree and/or the Order of Reference by 
calling our toll free number (1-877-924-7483) and requesting a copy. 
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a. Debt Relief 

Successful Track A credit claimants may be entitled to have part or all of their USDA debt 
forgiven. Debt relief is confusing, however. If a claimant believes that he or she has USDA 
debt that should be forgiven, the Monitor may be able to help. The Monitor has also 
written a short guide, "Monitor Update Number 10, Debt Relief." This Update is available 
by calling the Monitor's toll-free number. Claimants with questions can contact the 
Monitor's Office for further assistance. 

b. Injunctive Relief 

Successful Track A credit claimants are entitled to receive Injunctive Relief. This may 
include, for example, priority consideration for a new USDA loan. If a claimant believes 
his or her right to Injunctive Relief is being denied, the Monitor may be able to help. 
Successful non-credit claimants also are entitled to a limited form of Injunctive Relief. A 
short written guide, "Monitor Update Number 4, Injunctive Relief," may also be of help. 
This Update is available by calling the Monitor's toll-free number. 

c. Other Problems Related to the Consent Decree Settlement 

Prevailing claimants may have other problems related to the Consent Decree. These could 
include, for example, the timing of cash payments, non-credit relief, some tax-related 
problems, and other matters. Claimants with these types of questions should contact the 
Monitor. 

4. How to Contact the Monitor 

a. By Phone - 1-877-924-7483 

Claimants may contact the Office of the Monitor by calling toll free 1-877-924-7483. If 
the operator who answers the call is unable to assist a Claimant, Claimants may make an 
appointment to speak with a member of the Monitor's legal staff. 

b. In Writing 

The Monitor can be reached by writing: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 

5. When the Monitor Cannot Help 

Problems faced by claimants often are not related to the Pigford Consent Decree. The Monitor 
is not allowed to help claimants with these kinds of problems. 

For example, many claimants find it hard to develop the cash flow plans and other financial 
plans that lenders often want to see before a loan is made. Further, some claimants find it 
difficult to deal with private lenders and other creditors. In both cases, since the problems are 
not related to the Consent Decree, the Monitor cannot provide the kind of help the claimant 
may need. The following groups and organizations may, however, be of some help in these 
situations. 
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a. University and Extension Programs 

A number of colleges and universities have programs that are designed to help farmers. 
The programs mentioned below actively aim to assist African American farmers. 

1) Alcorn State Cooperative Extension (Mississippi) 

Alcorn State University Cooperative Extension Program 

Small Farm Outreach Training and Technical Assistance Project 

1000 A.S.U Dr. #479 

Alcorn State, MS 39096-7500 

Phone: 601 -877-61 28 

Fax: 601-877-6694 

Web site: none 

Service Area: Southwest Mississippi. 

2) Tuskegee University (Alabama) 

Tuskegee University Cooperative Extension Program 

204 Morrison Mayberry Hall 

Tuskegee, Alabama 36088 

Phone: 334-724-4441 

Fax: 334-727-8812 

Web site: www.tusk.edu 

Service area: State of Alabama. 

3) North Carolina A&T Small Farm Outreach Training & Technical Assistance Program 
(North Carolina) 

North Carolina A&T State University 
Cooperative Extension Program 
Greensboro, NC 27411 
Phone: 336-334-7024 
Fax: 336-334-7207 

Web site: http://www.ag.ncat.edu/extension/programs/sfottap/index.htm 
Service Area: State of North Carolina. 

4) University of Arkansas of Pine Bluff (Arkansas) 

University of Arkansas of Pine Bluff Small Farms Program 
1200 North University Drive 

UAPB Mail Slot 4906 
Pine Bluff AR, 71601 
Phone: 870-575-8142, 7246 
Fax: 870-543-8035 
Web site: none 

Service Area: Thirteen Arkansas counties: Jefferson; Lincoln; Drew; Desha; Chicot; 
Ashley; Crittenden; St. Francis, Woodruff; Lee; Phillips; Monroe; Arkansas. 
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5) Southern University 

Louisiana Family Farm Technical Assistance Project 

Southern University 

Baton Rouge, LA 

Phone: 225-771-3863 

Fax: 225-771-5728 

Web site: none 

Service Area: Nineteen parishes in Northeastern Louisiana. 

b. Farm Advocacy Group 

The following groups are generally private nonprofit organizations that work closely with 
African American farmers. They are not part of a college or university. 

1) Arkansas Land and Farm Development Corporation 
Arkansas Land and Farm Development Corporation 
Route 2 Box 291 

Brinkley, AR 72021 
Phone: 870-734-1140 
Fax: 870-734-4197 
Web site: none 

2) Federation of Southern Cooperatives/Land Assistance Fund 

Administrative Office 
2769 Church Street 
East Point, GA 30344 
Phone: 404-765-0991 
Fax: 404-765-91 78 

Georgia Field Office 
P.O. Box 3092 
Albany, GA31706 
Phone: 912-432-5799 
Fax: 912-439-0894 

Rural Training & Research Center 
P.O. Box 95 
Epes, AL 35460 
Phone: 205-652-9676 
Fax: 205-652-9678 

Web site: http://www.federationsoutherncoop.com/ 

c. Legal Organizations 

Claimants may have questions about other legal problems. The Monitor is not allowed to 
provide legal advice to class members. Claimants experiencing legal problems may wish to 
contact one of the following nonprofit organizations that assist family farmers, including 
African American family farmers. 
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1) Land Loss Prevention Project 

Land Loss Prevention Project 
P.O.Box 179 
Durham, NC 27702 
Phone: 919-682-5969 
Toll-Free: 1-800-672-5839 
Fax: 919-688-5596 
Web site: www.landloss.org 

Service Area: State of North Carolina. 

2) Farmers ' Legal Action Croup, Inc. 

Farmers' Legal Action Group, Inc. 

46 E. 4th St., Suite 1301 

St. Paul, MN 55101-1109 
Phone: 651 -223-5400 
Fax: 651-223-5335 
Web site: www.flaginc.org 

Service Area: Nationwide. 

d. State Departments of Agriculture 

Each state maintains a state Department of Agriculture. Claimants may want to contact 
their state department of agriculture for additional assistance. A listing of all of the 
states departments of agriculture can be found on the web at: 

http://www.accesskansas.org/kda/stateags.html 

e. USDA 

USDA maintains the following resources that may be of help to claimants. 

1) USDA Hot Line for Minority and Socially Disadvantaged Farmers (MSDA) 

The Farm Service Agency (FSA) has established an Office of Minority and Socially 
Disadvantaged Farmers Assistance (MSDA) to work with minority farmers who 
have concerns about loan applications filed with local FSA offices. The MSDA 
Office will operate Monday to Friday, 8 to 5 p.m. Eastern Time. 

Office of Minority and Socially Disadvantaged Farmers 

Farm Service Agency 

USDA 

1400 Independence Ave SW 
Mail Stop 0501 
Washington, DC 20250-0501 

Phone: 1 -866-538-2610 (toll-free) or 202-720-1 584 (local) 

FAX: 1 -888-21 1 -7286 (toll-free) or 202-690-3432 (local) 

E-mail: msda@wdc.usda.gov 
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2) USD A Office of Civil Rights - Discrimination Complaints 

USDA maintains an Office of Civil Rights. The Office of Civil Rights is unable to 
address matters arising under the Consent Decree. This Office investigates and 
acts on claims of discrimination involving events in USDA-sponsored programs 
that occur after the close of the Pigford class period — that is, after December 31 
1996. 

Office of Civil Rights 
USDA 

1400 Independence Avenue SW 
Mail Stop 9410 
Washington, D C 20250 
Phone: 202-720-5964 
TTY 202-402- 0216 
Fax: None 

Web site: http://www.usda.gov/da/cr.html 

3) Farm Service Agency Appeals 

Farm Service Agency (FSA) applicants may appeal many adverse FSA decisions. 
To appeal an FSA decision, the applicant must ask for a hearing within thirty 
days after he or she received notice of the adverse decision. If an applicant 
receives a letter of denial from FSA, there should be directions about how to go 
forward with an appeal. 
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The Pigford Case Is Closed: No One Can Get Into the 
Case If They Did Not Apply by Deadlines 


1. Introduction 

The Consent Decree and Court Orders set strict cutoff dates for getting into the Pigford case. 
The deadlines have now passed. 

2. Pigford Is Closed 

The Pigford case is now closed. Anyone who did not meet one of the two deadlines explained 
below cannot be a part of the case. 

3. Two Deadlines for the Case 

Two important deadlines govern whether a person is eligible in the case. 

a. Claim Sheet Deadline — October 12, 1999 

The deadline to file a Claim Sheet and Election Form was October 1 2, 1 999. Anyone who 
did not meet this deadline could only get into the case by filing a late claim request. 

Processing of claims filed on time continues. 

b. Late Claim Request Deadline — September 15, 2000 

Anyone who missed the October 12,1 999, Claim Sheet deadline and wanted to be in the 
case needed to file a late claim request. The deadline to file a late claim request was 
September 1 5, 2000. 

Those who did file a late claim request will get a response. 

c. Two Deadlines Are Final 

Anyone who missed both of these deadlines cannot get into the case. 

4. Questions 

Anyone with questions about these deadlines may call the Monitor's office toll-free at 1-877- 
924-7483 or may call the Facilitator at 1-800-646-2873. Several other Monitor Updates discuss 
the case in more detail. See www.pigfordmonitor.org. 
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No Adverse Effect: Future Loans and Future Loan Servicing 
for Prevailing Class Members 


A. Introduction 

According to the Consent Decree in the Pigford case, debt forgiveness required by the 
Consent Decree will not "adversely affect" a claimant’s eligibility to participate in a USDA loan 
program or a USDA loan servicing program. This Monitor Update is intended to explain how 
the no adverse effect part of the Consent Decree works for claimants. 

B. Two Types of USDA Debt Forgiveness — Consent Decree and Non-Consent Decree 

Many claimants have had USDA debt forgiven, or they will have USDA debt forgiven in the 
future. There are several different ways that a claimant might receive debt forgiveness, and 
the difference can be important for the future. 

1. Debt Relief Under Pigford 

As part of the Consent Decree, USDA must discharge many outstanding debts owed by 
successful claimants. According to the Consent Decree, debts that were incurred under, 
or affected by, a USDA program that was the subject of the Adjudicator's or Arbitrator's 
finding of discrimination on credit claims are to be forgiven. A Court Order explains the 
debt forgiveness rules in more detail. In addition, if the Adjudicator or Arbitrator finds 
discrimination regarding a particular loan, a claimant is also entitled to discharge of any 
debt of that loan type incurred at the time of the earliest event on which there is a 
finding of discrimination through December 31, 1996. 

Claimants who have questions about what debts should be forgiven may call the 
Monitor's toll-free number, 1-877-924-7483. Callers may also request Monitor 
Update 1 0, which explains debt relief. 

2. Other USDA Debt Forgiveness 

The Consent Decree is not the only way that claimants may have received debt 
forgiveness from USDA. USDA regulations require debts to be forgiven under certain 
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conditions. In addition, a bankruptcy court can give relief from a USDA debt. One way or 
another, many claimants have had debt written off outside of the Consent Decree 
process. 

3. Why the Difference Is Important — Future Dealings With USDA 

The difference between Consent Decree debt forgiveness and other USDA debt 
forgiveness is important. The Consent Decree says that debt forgiven because of the 
Consent Decree shall not adversely affect the eligibility of a claimant who wants to 
participate in a USDA loan program or a USDA loan servicing program. Other forms of 
USDA debt forgiveness can make a claimant not eligible for a USDA loan or for USDA 
loan servicing. The following sections of this Update explain how the difference in the 
type of debt forgiveness can affect a claimant. 

C. Debt Forgiveness and Getting a USDA Loan 

Debt forgiveness can affect a borrower's right to a future USDA loan. 

1. General Rule — Debt Forgiveness and Future USDA Loans 

Applicants who have had USDA debt forgiveness outside of the Consent Decree process 
may be ineligible by law for a new USDA direct or guaranteed loan. Debt forgiveness, for 
this purpose, includes the write-down or write-off of a USDA debt. Although there are 
some exceptions to the rule, in general the majority of applicants who received a write- 
down from USDA will normally not be eligible for a future USDA loan. 

2. Consent Decree Debt Forgiveness and Future USDA Loans 

The general rule is changed by the Consent Decree. 

o. Debt Discharged Due to Consent Decree 

A debt discharged because of the Consent Decree will not hurt a claimant's 
eligibility for another USDA loan. 

Example: 

Suppose a claimant got a farm ownership loan in 1994. As a result of the 
Adjudicator decision, USDA discharged the rest of the loan. This discharge does 
not affect the claimant's eligibility for a new loan. 

b. Debt Write-Down of Loan Later Forgiven Due to Consent Decree 

Many claimants had loans that were written down or written off before the 
Adjudicator's decision. According to USDA regulations, this would often mean that 
the claimant would not be eligible for a new USDA loan. If, however, discrimination 
was found in a loan that was previously written down or written off, this earlier 
debt forgiveness will not hurt the claimant's eligibility for another USDA loan. 

Example: 

Suppose a claimant got an operating loan in 1 990 and, due to payment 
problems, USDA wrote off part of that debt in 1 995. If the Adjudicator found 
that there had been discrimination in the making of the 1990 operating loan. 
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the fact that the claimant had that write-down in 1995 could not affect the 
claimant's eligibility for a future USDA loan. 

c. Subsequent Debt in Same Program Written Down and Later Forgiven Due to 
Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no debt left for the claimant to pay because of a USDA 
write-down. This type of write-down also cannot hurt the claimant's eligibility for 
another FSA loan. 

Example: 

Suppose a claimant got an operating loan in 1991 and an operating loan in 
1994. The 1991 loan had been paid in full, and the balance due on the 1994 
loan had been forgiven through FSA's debt write-down process in 1 998. If the 
Adjudicator found that there had been discrimination in the making of the 
1991 loan, the 1994 loan would also have been forgiven under the Consent 
Decree — except that there was no balance left on the 1 994 loan. The write- 
down of the 1994 loan cannot affect the claimant’s eligibility for a future USDA 
loan. 

D. Getting a Loan and USDA's Creditworthiness Test 

Creditworthiness can affect a borrower's right to a future USDA loan. 

1. The General Rule — Creditworthiness and Future USDA Loans 

As a general rule, an applicant must be creditworthy to be eligible for a USDA loan. 

Credit history is taken into account when USDA considers the creditworthiness of the 
applicant. Credit history includes the applicant's past loan history with USDA. Therefore, 
if an applicant has had difficulty making payment on USDA loans in the past, he or she 
might not meet the USDA creditworthiness requirement for a future USDA loan. 

2. Claimant Creditworthiness and Future USDA Loans 

If the claimant had an outstanding debt discharged by the Consent Decree, in many 
cases the farmer will have missed payments on the debt and the debt will have been 
delinquent. Under the USDA regulations, missing payments on a USDA loan, being 
delinquent on a USDA loan, and so forth could make the farmer ineligible for another 
loan. 


a. Loan Affected by Discrimination and Future USDA Loan Decisions 

The Consent Decree says that the forgiveness of debt because of the Consent Decree 
shall not affect the claimant's eligibility for a new loan. As a result, if a loan is 
forgiven because of the Consent Decree, any problems the claimant may have had 
with that loan in the past, such as missed payments or late payments, should not 
affect the claimant's creditworthiness for the purpose of getting a new USDA loan. 
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Example: 

Suppose a borrower received an operating loan in 1 996 and became 
delinquent on the loan in 2001. The Adjudicator found discrimination in the 
making of the 1996 operating loan. The farmer's delinquency on the loan 
cannot be considered a creditworthiness problem for the farmer when USDA is 
considering making the claimant a new loan. 

b. Subsequent Debt in Same Program Is Forgiven Due to Consent Decree 

The same result is true for any debt that is forgiven because of the Consent Decree. 

Example: 

Suppose a claimant received two operating loans: one in 1 994 and one in 
1996, and both loans still had a balance. If the Adjudicator found 
discrimination in the making of the 1994 loan, both loans would be forgiven 
under the Consent Decree. USDA may not consider payment problems for 
either loan as a factor in a decision about the making of a new loan. 

c. Subsequent Written Off Debt in Same Program Is Forgiven Due to Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no debt left for the claimant to pay because of a USDA 
write-down. Payment problems for the loan that is now forgiven cannot affect the 
creditworthiness of the claimant. 

Example: 

Suppose a claimant got two operating loans: one in 1 994 and one in 1 996. The 
claimant paid the 1994 loan in full, but the agency wrote off the 1996 loan 
because the claimant had been unable make the payments on that note. If the 
Adjudicator found discrimination in the making of the 1 994 loan, the 1 996 
loan would also be forgiven under the Consent Decree — except that there is no 
balance left on the 1996 loan. Any payment problems the claimant had in the 
past on the 1996 loan would not affect the claimant's future creditworthiness 
if he or she tried to get a new loan from USDA. 

E. Eligibility for Future Loan Servicing 

Farmers who have borrowed from USDA sometimes have difficulty making loan payments, or 
have other problems meeting the requirements of the loan. In such cases, USDA is required to 
provide borrowers with the chance for what USDA calls loan servicing. If the borrower is 
eligible, USDA loan servicing can provide a number of ways to help the farmer stay on the 
land. If the borrower meets certain criteria, the loan servicing can include, for example, a 
reduced interest rate, a restructuring of the loan, or other measures that help the borrower. 
The right to future loan servicing — including future write-downs — is affected by past USDA 
loan servicing. 
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1. General Rule — Debt Forgiveness and Future Loan Servicing 

The eligibility rules for loan servicing take into account the borrower’s previous 
experience with USDA. For example, in general, USDA cannot provide debt forgiveness to 
a borrower who had previous debt forgiveness on another USDA direct loan. 

2. Claimant Debt Forgiveness and Future Loan Servicing 

a. Debt Discharged Because of Consent Decree 

In many cases, USDA cannot, by law, provide debt forgiveness to a borrower who 
had previous debt forgiveness on another USDA direct or guaranteed loan. USDA 
regulations contain some limited exceptions to this rule, but for many people USDA 
rules will prevent a borrower with debt forgiveness from getting certain kinds of 
loan servicing in the future. A debt discharged under the Consent Decree, however, 
will not hurt the claimant's eligibility for future USDA loan servicing. 

Example: 

Suppose a claimant got a farm ownership loan in 1992, the Adjudicator found 
that USDA had discriminated in making the loan, and, as a result of the 
Adjudicator decision, USDA discharged the remainder of the loan. This 
discharge does not affect the claimant's eligibility for loan servicing in the 
future. 

b. Debt Write-Down in Loan Affected by Discrimination, Later Forgiven Due to 
Consent Decree 

Many claimants had loans that were written down or written off before the 
Adjudicator's decision. According to USDA regulations, this would normally mean 
that the claimant might not be eligible for future loan servicing. If, however, 
discrimination was found in a loan that was written down or written off before the 
Adjudicator's decision but after the date of the discriminatory event, this debt 
forgiveness will not hurt the claimant's eligibility for future loan servicing. 

Example: 

Suppose a claimant got an operating loan in 1 989 and, due to payment 
problems, USDA wrote off part of that debt in 1 991 . If the Adjudicator found 
that there had been discrimination in the making of the 1989 operating loan, 
the fact that the claimant had a write-down in 1991 should not affect the 
claimant's eligibility for future USDA loan servicing. 

c. Subsequent Debt in Same Program Had Debt Write-Down, Later Forgiven Due to 
Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no more left for the claimant to pay because of a USDA 
write down. This write-down cannot affect the claimant's right to future loan 
servicing. 
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Example: 

Suppose a claimant got an operating loan in 1991 and an operating loan in 
1994. Suppose a balance remained on the 1991 loan, but nothing was left to 
be paid on the 1994 loan because USDA forgave the loan in 1995. If the 
Adjudicator found that there had been discrimination in the making of the 
1991 loan, the 1994 loan would also have been forgiven under the Consent 
Decree — except that there was no balance left on the 1994 loan. The write- 
down of the 1994 loan would not affect the claimant's right to future loan 
servicing. 

F. Consent Decree Discharge Can Never Harm Claimant 

This Update provides a few examples of the no adverse effect rule found in the Consent 
Decree. The rule may apply in other ways not illustrated by these examples. The most 
important rule is that discharge of debt because of the Consent Decree should never harm the 
claimant in his or her future dealings with the USDA. 

G. More Information 

For more information call the Monitor's office at 1-877-924-7483 or write to the Monitor 
at P.O. Box 6451 1 , St. Paul, MN 551 64-051 1 . The Monitor also has a website: 
www.pigfordmonitor.org. 
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This booldet contains questions and answers about the Monitor's review of decisions made 
bv the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. It is current as of October 2003. Please read this booklet carefully before 
you prepare your Petition for Monitor Review or if you have questions about the Monitor 
Review process. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied 
arty aspect of relief has the right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if tire decision in your Track A case granted you 
$50,000 in cash and some debt relief, but you believe that you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask the Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in tire relief awarded. 

My staff and I will review every Petition for Monitor Review that I receive. Please note, 
though, that I have tire power to require reexamination of your claim only if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

If you choose to file your Petition for Monitor Review without a lawyer, I suggest that you 
use the sample form enclosed with tills letter (it is called "Monitor Form #1 : Pe tition for 
Monitor Review"). I strongly suggest that you use the form, but you are not required to use 
it — a letter that covers all of the information asked for on the form will do if you prefer 
that 

The most important tiling about the Petition for Monitor Review is your careful, detailed 
explanation of why you think the decision made by the Facilitator, Adjudicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 
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3. Should I get a lawyer to help me with this Petition for Monitor Review? 

You have tire right to proceed without a lawyer, but 1 very strongly encourage you to have 
a lawyer to help you write your Petition for Monitor Review. I think it is a good idea 
because a thorough legal analysis of what lias happened in your case will help you to write 
the strongest possible Petition. If, however, you choose to file your Petition without a 
lawyer, I will accept it My staff and I will review all of tire details of your Petition and the 
other papers in your file very closely whether or not you have a lawyer. 

You have the right to be represented by any lawyer whom you might choose in the process 
of petitioning for review. If you plan tosubmita petition, you may want to contact a local 
lawyer for assistance. Alternatively, Class Counsel in this case may be able to help you. 
They asked me to tell you that if you want their help, you should send them (a) a letter 
giving them permission to represent you, and (b) a photocopy of the decision denying you 
relief. Class Counsel may be contacted at: 

Alexander J. Pires, Jr. 

Conlon, Frantz, Phelan and Pires, LLP 
1818 N Street NW, Suite 700 
Washington, DC 20036 
Phone: 202-331-7050 
Fax:202-331-9306 

J. L. Chestnut 

Chestnut, Sanders, Sanders, Pettway, Campbell & Albright, LLP 

One Union Street 

Selma, AL 36701 

Phone: 334-875-9264 

Fax: 334-875-9375 

Phillip L. Fraas 
Attorney at Law 
3050 K Street NW, Suite 400 
Washington, DC 20007-5108 
Phone: 202-342-8864 
Fax: 202-342-8451 

Some lawyers may agree to represent you at no charge — they may be willing to try to seek 
payment of their fees from the government rather than from you. 

4. Can the Monitor actually change decisions? 

No. The Consent Decree provides that the Monitor does not have tire power to reverse or 
change any decisions. I do have tire power to "direct their reexamination" by the 
Facilitator, Adjudicator, or Arbitrator. That means that I can require them to review your 
case again. 
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The Adjudicator's office lias informed me that when I direct reexamination, a different 
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the 
decision maker for all eligible Track A claims.) 

5. When can the Monitor require that a claim be reviewed again? 

1 have the power to require that your claim be reviewed again, but only if I find that the 
initial decision contained a "clear and manifest error . . . [that] lias resulted or is likely to 
result in a fundamental miscarriage of justice." I put those words in quotations because 
that is vvliat die Consent Decree says. When I find an error diat meets that test, I will 
require that the claim be reviewed again. In the letter I write requiring the review, 1 will 
explain die error(s) diat I found. You will be sent a copy of any such letter diat I write in 
your case. If I do not find an error that meets that test, your request for reexamination will 
be denied. 

6. What papers can the Monitor review? 

in general, die Monitor's office will review your case and make a decision based only on 
die following: (a) die claim form diat you submitted when you first made your claim; 

(b) the materials that the government submitted in response to your claim form; (c) the 
decision of die Facilitator, Adjudicator, or Arbitrator diat you or the government tliinks is 
wrong; (d) your Petition for Monitor Review or the government's Petition for Monitor 
Review; and (e) any response to die Petition for Monitor Review. 

If you are requesting Monitor review, you (or your lawyer) only need to send me your 
Petition for Monitor Review. If the government is requesting Monitor review, you (or your 
lawyer) may send me a response to the government's Petition for Monitor Review. I have 
access to the claim form, the materials the government submitted, and the initial decision 
in your case. 

7. Can I send in additional information and papers for the Monitor to 
review as part of my Track A case? 

You were responsible for raising all of die issues and presenting all of die facts of your case 
iti your original claim form. Although that is the rule, in some limited, special 
circumstances die Monitor's office will consider additional information and papers that 
you send in with your Petition for Monitor Review. 

As you may know, there have been many more claims in this case than anyone expected. 
Because of die large number of claims and for odier reasons, diere may have been 
problems in the claims process in some cases tiiat caused a fundamental miscarriage of 
justice. In some of diose cases, it may be impossible to correct an injustice without referring 
to additional information and papers that were not filed with the original claim form. 

Judge Friedman addressed diis issue in an Order on April 4, 2000. The Order provides diat 
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in Track A cases, the Monitor may consider additional information and papers when they 
"address a potential flaw or mistake in the claims process that . . . would result in a 
fundamental miscarriage of justice if left unaddressed." 

If you think that there was a flaw or mistake at any point in the processing of your claim, 
and you think that because of that mistake to fully tell your story you need to show the 
Monitor information or papers that were not included with your original claim form, 
please send that information and a copy of those papers to me along with your Petition. 
The flaw or mistake could have occurred when you or die attorney filled out your claim 
form, when the government made its submission, when the Adjudicator made his decision, 
or at any other stage of processing die form. 

If you are going to send in additional papers widi your Petition for Monitor Review of 
your Track A case, please be sure to describe die flaw or mistake in your Petition. 1 will not 
be able to consider your additional information or papers unless T understand how they 
address a flaw or mistake in die claims process. 

8. Can I send in additional papers for the Monitor to review as part of my 
Track B case? 

No. The Judge's Order of April 4, 2000, states that the Monitor may not review additional 
papers in Track B cases. The Order explains tiiat the rule is different for Track B because of 
die more expanded opportunities to develop an official record in Track B cases. Monitor 
Update #8, "Procedural Rules for T rack B Cases" addresses the rules for Monitor Review of 
Track B cases. 

9. Can I see what the government submitted in my Track A case before I 
write my Petition for Monitor Review? 

The general rule is that the government's submission in your case may not be given out to 
anyone — not even to you — because it contains confidential information about the white 
farmer(s) who you named oil your claim form. 

The Privacy Act is a statute tiiat applies to certain information die government maintains 
about individuals and that places restrictions on the disclosure of that information. Judge 
Friedman entered a "Privacy Order" in tiiis case. It allows certain people to get access to 
information that is protected by the Privacy' Act if they sign the Privacy Order and agree to 
live by its terms. The rules about access to tiiis information follow. 

9a. If you are represented by Class Counsel. Class Counsel in this case have signed 
tlie Privacy Order — if they are representing you, they can get access to the 
government's submission in your case. (See question 3 above for information about 
how to contact Class Counsel.) 
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9b. If you are represented by a lawyer other than Class Counsel. If you are 
represented by a lawyer other titan Class Counsel, your lawyer may sign the Privacy 
Order and go through a simple procedure to get a copy of whatever tire government 
submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877- 
924-7483 to obtain a copy of the Privacy Order. Once (1) you sign a form indicating 
that the lawyer represents you; (2) your lawyer signs the Privacy Order 
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the 
Facilitator will send your lawyer a copy of die government's submission in your case. 

9c. If you are not represented by a lawyer. If you have decided to write your Petition 
for Monitor Review on your own without a lawyer and you would like to see a copy 
of tlte government's submission in your case, please call my office directly at 1-877- 
924-7483. We will make arrangements for you to see the parts of the submission that 
are not prohibited from disclosure by the Privacy Order. 

10. Can I talk with the Monitor's office about my Petition for Monitor 
Review? 

No. Judge Friedman's Order of April 4, 2000, provides that this review process is a "paper- 
only" process. That means that I will base my decisions entirely on the papers in your file, 
noton any conversations that my staff or I have with you. Your Petition for Monitor 
Review is your only chance to explain why tire decision was a "clear and manifest error." 
That is why you must be so careful to tell the complete story in writing in your Petition. 

As I explained in the letter that I sent to you with this booklet, my staff and I will be happy 
to talk with you about any problems you may have o titer titan problems with the decision 
in your case. For example, my staff and I can talk with you on the phone or in person to try 
to solve aity problems you may have with injunctive relief. ("Injunctive relief" refers to 
approved claimants' rights to get priority consideration for certain loans, and for purchases 
and leases of inventory property, along with other rights. For a detailed explanation of 
those rights, call 1 -877-924-7483 and ask for the "injunctive relief" update free of charge.) 

11. Can USD A take action against me on a loan while the Monitor is 
reviewing my case? 

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor 
Review by a certain date die protection of a "freeze" of certain USDA action. To benefit 
from the freeze, your Petition must be mailed and postmarked by the deadline in your 
case. The deadline for filing a petition for Monitor Review is discussed in question number 
14, below. Under the terms of the freeze, USDA agreed not to accelerate vour loan, 
foreclose on your loan, or dispose of any inventory property that USDA acquired through 
foreclosure that once belonged to vou while the freeze is in effect. The freeze will be in 
effect until the Monitor's review of the Petition is complete and the reexamination, if any, 
is complete. 
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The freeze does not prevent USDA from recovering debts you owe to the federal 
government through administrative offset. However, if your Track A or Track B claim is 
successful, under certain circumstances USDA will refund money that they recovered from 
you by offset. 

The exact terms of the freeze are described in a policy notice that was issued by USDA. If 
you would like a copy of it, please call my office at 1-877-924-7483 to request it. You may 
also call and request Monitor Update Number 6, which explains the freeze. 

12. What if my Track A claim involved attempting to apply for a loan, and 
my claim was denied? 

Some claims that focused on attempts to apply for a loan or other farm benefit may be 
denied by the Adjudicator or Arbitrator for failing to meet the rules that govern these 
claims. If you have one of these claims, please be sure to answer the following questions in 
your Petition for Monitor Review: 

a. Did you contact a USDA office (or employee of that office) and state that you wanted 
to apply for a particular loan or benefit? If yes, please explain. 

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit 
application forms or otherwise discourage you from applying? if yes, please explain 
in detail. 

c. Please state the year and general time of year (month or season) when you tried to 
apply. If you tried more than once, please list every time you tried. 

d. Please state the type and amount of loan for which you were applying. ("Types" of 
loans mean, for example, operating loans or farm ownership loans.) 

e. Please state how you planned to use the money (for example, to plant com or to buy 
a tractor). 

f. Please explain why your farm plaits were consistent widt farming operations in your 
area in that year. (For example, please explain why your farm plans would work in 
your type of climate and soil, or explain how the crops or livestock in your plan were 
typical for your area.) 

13. What if I already submitted my Petition for Monitor Review? 

If you've already submitted your petition, you may call my office at 1-877-924-7483 to find 
out the status of the petition — we can tell you whether it has been sent to the government 
for response, and whether die Facilitator lias routed your case file to die Monitor's office 
for a decision. We are working on thousands of petitions, and we are doing a very careful 
review of each one. Because diere are so many petitions in die process, we cannot predict 
the date when the Monitor will make a decision in your case. 
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14. Is there a deadline for Petitioning for Monitor Review? 

Yes. Two court orders established deadlines for Petitions for Monitor Review. One order, 
dated July 14, 2000, established deadlines for Petitions for Monitor Review in Track A and 
Track B cases. The other Order, dated October 29, 2002, established a deadline for filing 
Petitions for Monitor review of Facilitator Eligibility determinations. 

a. Track A Adjudication or Track B Arbitration 

(1) Decisions dated on or before July 14, 2000. If die Adjudicator or Arbitrator 
decision was dated on or before July 14, 2000, the Petition must have been 
submitted by November 13, 2000 (or, if die claimant was listed on a Register of 
Petitions, the petitions submitted by die claimant's attorney must have been 
postmarked by September 15, 2001, as described by Court Orders dated 
November 8, 2000, and May 15, 2001). 

(2) Decisions dated after July 14, 2000. If the Adjudicator or Arbitrator decision was 
dated after July 14, 2000, die Petition must be postmarked by 120 days after the 
date of the Adjudicator or Arbitrator decision. 

b. Facilitator Review of Eligibility Determinations 

(1) Decision on or before October 29, 2002 — deadline was February 26, 2003. If the 

decision by the Facilitator was made on or before October 29, 2002, die deadline 
for filing a petition for Monitor review was February 26, 2003. 

(2) Decision after October 29, 2002 — deadline 120 days after Decision. If the 
decision by die Facilitator is made after October 29, 2002, die deadline for filing a 
petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would lie March 4, 2003. 

No Petitions or additional Petition information can be submitted after your deadline has 
passed. For more information about die petition deadline, please call our office at 1-877- 
924-7483. 

15. What are the steps in the Monitor review process? 

In general, diere are tiiree steps. 

First, you or your lawyer must send me a written Petition for Monitor review. 

Second, the government will have a chance to respond to your Petition. 

Third, the Facilitator will route your file to the Monitor for decision, and the Monitor's 
office will review your case. If I decide to direct reexamination, I will write a 
"reexamination letter" that explains the clear and manifest error(s) that I found in vour 
file — that letter, along with any documents that I have accepted into die record in your 
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case, will be sent to the Facilitator, Adjudicator, or Arbitrator, and copies of the letter will 
be sent to yon and to the government. If I decide not to direct reexamination, 1 will send 
you a letter explaining my reasoning. 

16. Can USD A ask the Monitor to review cases too? 

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same 
standards as those described above for claimants. 

17. Can I appeal the Monitor's decision? 

No. The Monitor's decision is final. If the Monitor decides not to grant reexamination in 
your case, there are no more opportunities for appeal under the Consent Decree in the 
Piftfbnl lawsuit. If you think there was an important clerical or administrative error in your 
decision, you may ask the Monitor to review the decision and consider issuing an 
amended decision. 
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This is the third in a series of Monitor reports concerning the implementation of the 
Consent Decree in this case. Prior reports covered the good faith implementation of the Consent 
Decree from March 1 , 2000, through August 3 1 , 2000, and from September 1 , 2000, through 
December 3 1 , 200 1 This report provides information regarding claims processing activities, 
Court orders, Monitor activities and observations, significant Consent Decree implementation 
issues, and the parties’ good faith during the two-year period of January 1 , 2002, through 
December 3 1, 2003. Current statistics regarding many of the items discussed in this report can be 
found on the Monitor’s web site." 

1. EXECUTIVE SUMMARY 

During this reporting period, the parties and the neutrals 1 continued to work in good faith 
to implement the Consent Decree. Highlights of progress during calendar years 2002 and 2003 
include: 


a. The Adjudicator issued initial adjudication decisions in 21,678 
Track A claims as of the end of 2003. 

b. The Government paid out $10,500,000 to successful class members in 
Track A credit matters in 2002 and an additional $13,600,000 to successful class 
members in Track A credit matters in 2003. Combined with payments in earlier 
years, Track A cash payments for credit claims totaled $638,350,000 as of the end 
of 2003. 


c. The Government provided debt relief by forgiving approximately 
$21,930,937 in outstanding debt owed by prevailing class members (principal and 
interest) as of the end of 2003. 

d. The Arbitrator issued decisions in a total of 77 Track B claims as of 
the end of 2003. The average damage award for prevailing Track B claimants was 
$545,686. 


Prior reports are available on the Monitor’s web site at http://www.pigfordmonitor.org/reports/. 
The web site address is http://www.pigfordmonitor.org. 

The neutrals include the Facilitator, the Adjudicator, and the Arbitrator. 
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e. The Arbitrator continued review of the requests for class membership 
submitted under the process set forth in paragraph 5(g) of the Consent Decree (the 
“late claims” process). The Arbitrator reported that 2, 1 18 “late claim” applicants 
had been found eligible to file a “late claim” as of December 2003. 

f. The Monitor’s Office continued to issue decisions in response to 
petitions for review. By the end of 2003, the Monitor had issued a total of 2,725 
decisions in response to petitions for Monitor review. 

g. The Adjudicator began issuing readjudication decisions for Track A 
claims. The Adjudicator issued 301 readjudication decisions as of the end of 
2003. 

Notwithstanding this good faith and substantial progress, important implementation 
challenges remain. This report provides information about both the progress and the challenges 
that occurred during calendar years 2002 and 2003. The report provides updated statistical 
information concerning the processing of claims under Track A and Track B during these years, 
as well as statistical information about the debt relief and injunctive relief provided by the 
Government from the beginning of the litigation. The report also describes substantive matters 
addressed by the Court during 2002 and 2003. 

After summarizing the Monitor’s activities and observations during these two years, the 
report discusses significant Consent Decree implementation issues, including concerns presented 
to the Monitor by class members. The report concludes by discussing the parties’ good faith 
efforts to implement the Consent Decree. 


2 
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TT. BACKGROUND 

A. Authority to Tssue Reports 

Paragraph 12(b)(i) of the Consent Decree, as modified by Stipulation and Order dated 
March 24, 2003, requires the Monitor to make periodic written reports on the good faith 
implementation of the Consent Decree. 4 This report is submitted pursuant to the March 24, 2003, 
Stipulation and Order, which states: 

The Monitor shall make periodic written reports to the Court, the Secretary, 
class counsel, and defendant’s counsel on the good faith implementation of 
the Consent Decree, as specified in paragraph 12(b)(i) of the Consent 
Decree, regarding each twelve-month period, upon the request of the Court 
or the parties, or as the Monitor deems necessary. 

B. Statistics About Processing of Claims 

The Monitor did not independently compile most of the data discussed in this report. 5 
The Facilitator 6 provided claims processing data, the Arbitrator 7 provided statistics regarding 
Track B cases and the “late claims" process, and the United States Department of Agriculture 
(USD A) 8 provided statistics regarding debt relief and injunctive relief. The Monitor rel ied on 
these sources for the information contained in this report. 


Ill a Stipulation and Order dated April 20, 2004, the Court extended the Monitor’s appointment until 
her duties under the Consent Decree are completed, or until March 1, 2007, whichever occurs first. The 
Monitor will continue filing reports pursuant to the March 24, 2003, Stipulation and Order through the 
conclusion of her appointment. 

3 The exception is that the Monitor compiles data regarding Monitor decisions issued in the petition 
process. 

6 The Facilitator is Poomian-Douglas Corporation. See Consent Decree, paragraph l(h)(i). 

7 The Arbitrator is Michael Lewis of ADR Associates and JAMS. See Consent Decree, paragraph 1 (b). 

8 USDA posts some statistics on the agency web site: http :// www.usda.gov/ da/status.htm. General 
information about the litigation is provided by the agency at http://www.usda.gov/da/consent.htm. 
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I. Track A 

Paragraph 9 of the Consent Decree sets forth the process for deciding claims under 
Track A of the claims process. Prevailing class members with credit claims under Track A are 
entitled to a cash payment of $50,000, as well as other relief. 9 As of January 5, 2004, the 
Government had paid $638,350,000 to class members who prevailed in Track A credit claims. 
Prevailing class members with non-credit claims under Track A are entitled to a cash payment of 
$3, 000. 10 As of January 5, 2004, the Government had paid $1 ,287,000 to class members who 
prevailed in non-credit claims under Track A. Additional statistics regarding the number of 
claimants, adjudication rates and results, and cash relief payment rates for calendar years 2002 
and 2003 are summarized in Table 1 ." 


Credit claims generally involve USDA farm loan programs. In addition to a cash payment of $50,000, 
claimants who prevail on credit claims are also entitled to debt relief, injunctive relief, and tax relief 
pursuant to paragraph 9(a) of the Consent Decree. 

Non-credit claims generally involve farm benefit or conservation programs. The Consent Decree does 
not specify the dollar amount of relief for non-credit claims. The parties have stipulated that successful 
claimants in non-credit Track A claims receive a cash payment of S3, 000. See Stipulation and Order, 
dated February 7, 2001, available on the Monitor’s web site at http://www.pigfordmonitor.org/ orders/. In 
addition to the S3, 000 cash payment, relief for successful non-credit claims includes some aspects of 
injunctive relief. See paragraph 9(b) of the Consent Decree. 

1 1 Statistics for prior reporting periods are summarized in Appendix 1 . Additionally, current statistics 
are available upon request from the Monitor’s office (1-877-924-7483) and are updated regularly on the 
Monitor’s web site at http://www.pigfordmonitor.org/stats/. 


4 



94 


Table I: Statistical Report Regarding Track A Claims 

Statistical Report as of: 

End of 2001 12 

End of 2002 13 

End of 2003 14 | 


Number 

Percent 

Number 

Percent 

Number 

Pereent 

A. Eligible class members 

21,541 

100 

21,774 

100 

22,276 

100 

B. Cases hi Track A 
(Adjudications) 

21,364 

99 

21,595 

99 

22,098 

99 

C. Cases in Track B (Arbitrations) 

177 

1 

179 

1 

178 

1 

1 Adjudication Completion Figures 

D. Adjudications complete 

21,324 

-100 

21,547 

-100 

21,678 

98 

E. Adjudications not yet complete 

40 

-0 

48 

-0 

420 

-2 

| Adjudication Approval/Denial Rates 

F. Claims approved by 
Adjudicator 13 

12,848 

60 

12,987 

60 

13,260 

61 

G. Claims denied by Adjudicator 1 * 

8,476 

40 

8,560 

40 

8,418 

39 

| Adjudication Approvals Paid/Not Paid 

H. Approved adjudications paid as 
of specified date 1 

12,285 

96 

12,690 

■ 


■9 

I. Approved adjudications not yet 
paid as of specified date 18 

563 

m 


m 

292 

2 

J. Cumulative Dollars Paid to Class 
Members for Track A credit 
claims 19 

S6 14,250,000 

S624,750,000 

S6 3 8, 3 5 0,000 

K. Cumulative Dollars Paid to Class 
Members for Track A non-credit 
claims 

$1,284,000 

S 1,284,000 

SI, 287, 000 


12 These statistics are valid as of January 2, 2002. 

1 ' These statistics are valid as of December 3 1 . 2002. 

14 These statistics are valid as of January 5. 2004. 

13 These numbers include both credit and non-credit claims. 

6 These numbers include both credit and non-credit claims. In row G, the number of claims denied by 
the Adjudicator decreased from December 3 1, 2002 to January' 5, 2004. This decrease is a result of claims 
that were originally denied by the Adjudicator, but were later approved by the Adjudicator upon 
reexamination. 

1 These numbers include both credit and non-credit claims. 

1 8 These numbers include both credit and non-credit claims. 

19 This figure includes only the cash award component of relief in Track A credit cases. Other monetary 
relief including tax payments and debt relief are reported in Tables 3 and 4 below. 
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2. Track B 

Paragraph 10 of the Consent Decree sets forth the process for deciding claims under 
Track B of the claims process. Class members who prevail under Track B are entitled to recover 
actual damages, as well as other relief 20 Table 2 provides statistics regarding Track B. 21 Please 
note that the information about Track B awards refers to Arbitrator decisions that may not be 
final. Some of these decisions are the subject of petitions for Monitor review that have not yet 
been decided by the Monitor. The amount of each Track B arbitration award is detailed in 
Appendix 3. Claimant names and geographic locations are not disclosed. 


Table 2: Statistical Report Regarding Track B Claims 

Statistical Report as of: 

End of 

2001" 

End of 
2002"' 

End of 
2003 24 

A. Eligible Track B Claimants 

235 

236 

237 

B. Track B Cases Settled 

57 

61 

71 

C. Track B Cases Converted to Track A 

50 

54 

55 

D. Track B Cases Withdrawn 

6 

6 

6 

| Arbitrations Complete/Not Complete 

E. Contested Track B Cases in Claims Process (Not Settled, 
Converted or Withdrawn) 

122 

115 

105 

F. Arbitration Decisions Issued 

51 

71 

77 

G. Arbitration Decisions Not Yet Issued (contested cases in 
which arbitration was not complete and/or decision was not 
yet issued) 

71 

44 

28 


In addition to recovery of actual damages, successful class members are also entitled to debt relief 
and injunctive relief under paragraph 10 of the Consent Decree. 

A Most of these statistics are based on the Arbitrator’s records, not the Facilitator’s. There are 
differences between the record-keeping protocols of the Arbitrator and the Facilitator. The statistics are 
approximate. Statistics from prior reporting periods for Track B claims are set forth in Appendix 2. 

22 These statistics are valid as of January 1 0. 2002. 

These statistics are valid as of January 1 . 2003. 

24 These statistics are valid as of January 1 . 2004. 
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Table 2: Statistical Report Regarding Track B Claims 

Statistical Report as of: 

End of 
2001 22 

End of 
2002 21 

End of 

2003 24 

1 Arbitration Results 

H. Claimant Prevailed Before Arbitrator 

8 

15 

17 

1 . Average Awards to Prevailing Claimants 

$531,373 

S5 60,3 09 

$545,686 

J. Government Prevailed Before Arbitrator 

43 

56 

60 

Posture of Decision: 

J.l. Cases Dismissed Before Hearing 

28 

34 

38 

J.2. Full Hearing, Finding of No Liability 

15 

22 

22 

| Petitions for Monitor Review 25 

K. Claimant Petitions for Monitor Review' of Facilitator 

Decision (Regarding Class Membership Screening) in 

Track B Cases 

8 

9 

14 

L. Monitor Decisions Issued on Petitions for Review of 
Facilitator Decisions (Regarding Class Membership 
Screening) in Track B Cases 

0 

0 

7 

M. C laimant Petitions for Monitor Review of Arbitrator 

Decisions 

26 

33 

38 

N. Government Petitions for Monitor Review of .Arbitrator 
Decisions 

4 

10 

14 

0. Monitor Decisions Issued on Petitions for Review of 
Arbitrator Decisions 

0 

7 

12 


3. Debt Relief 

Paragraphs 9(a)(iii)(A) and 10(g)(ii) of the Consent Decree set forth the debt relief 
USDA must provide to prevailing class members. A Stipulation and Order filed on 
February 7. 2001 . further defined the scope of debt relief. The following table provides statistics 


The Facilitator provided the statistics on the number of petitions for Monitor review; the Monitor's 
Office provided the statistics on the number of Monitor decisions issued. 
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reported by USDA regarding the debt relief implemented by USDA for prevailing class 
members. Because this is the first time the Monitor has reported statistics concerning debt relief, 
the information in Table 3 covers the period from the beginning of the Consent Decree 
implementation through January' 12, 2004. 


Table Statistical Report Regarding Debt Relief^ 

Statistical Report as of: 

January 12, 
2004 

A. Total Amount of Debt Forgiven 

$21,930,937 

B. Debt Forgiven for Track A Claimants 

$19,583,425 

C. Debt Forgiven for Track B Claimants 

$2,347,512 

D. Number of Track A Claimants Who Received Debt Forgiveness 

228 

E. Number of T rack B Claimants Who Received Debt Forgiveness 

25 

F. Average Amount of Debt Forgiven Per Track A C laimant Who 
Received Debt Forgiveness 

$85,892 

G. Average Amount of Debt Forgiven Per Track B Claimant Who 
Received Debt Forgiveness 

$93,900 


These statistics are based on information provided by USDA for debt relief implemented by USDA 
through January 12.2004. 
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4. Total Track A Monetary Relief 

Table 4 details the monetary value of Track A relief provided to class members as of the 
end of 2003. 


Table 4: Statistical Report Regarding Total Track A Monetary Relief 27 

Status of Payments 

Amount 

Cash Awards for Credit Claims (S50,000 per prevailing claim) 

$638,350,000 

Cash Awards for Non-Credit Claims ($3,000 per prevailing claim) 

1,287,000 

Estimated Payments Due to IRS as Tax Relief 1 ^ 

163,387,500 

Debt Relief (Principal and Interest) 

19,583,425 

Total Track A Relief 

S822,607,925 


.5. Injunctive Relief 

Paragraph 1 1 of the Consent Decree describes the injunctive relief that prevailing class 
members are entitled to receive from USDA. Generally speaking, this relief requires USDA to 
consider any new Farm Ownership Loan, Farm Operating Loan, or inventory property 
application by the prevailing class member in the light most favorable to the class member. 29 It 
also requires USDA to offer prevailing class members technical assistance from a qualified 


2 These statistics are based on information provided by the Facilitator regarding cash awards. The debt 
relief statistics are based on information provided by USDA for debt relief implemented by USDA 
through January 12, 2004 (principal and interest). The tax relief payments are estimated based on the tax 
relief payments successful Track A credit claimants are entitled to receive. 

Under paragraph 9(a)(iii)(C) of the Consent Decree, successful Track A credit claimants receive a 
payment, made directly to the Internal Revenue Service, for partial payment of taxes. The amount for 
each successful claimant is 25 percent of the $50,000 cash award ($12,500) plus 25 percent of the 
principal amount of any debt that was forgiven. The tax relief in Table 4 was estimated as follows: 

25 percent of the $50,000 cash award ($12,500) multiplied by the number of successful Track A credit 
claims (12,767) (this sub-total equals $159,587,500), plus 25 percent of the approximately $ 15,200,000 in 
principal debt that was forgiven for this group of successful claimants (this sub-total equals S3, 800, 000). 
The total amount of estimated payments to successful claimants’ IRS accounts is $159,587,500 plus 
$3,800,000, which equals SI 63,387,500. 

29 Consent Decree, paragraph 1 1(c). 
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USDA official who is acceptable to the class member. ’ 0 These two forms of injunctive relief are 
available to all prevailing class members, in addition, class members who prevail on credit 
claims are entitled to priority consideration for; one Farm Ownership Loan, one Farm Operating 
Loan, and one opportunity to acquire farmland from USDA inventory property. ' 1 Under the 
Consent Decree, injunctive relief was to be available to prevailing class members for five years 
from the date of the order approving the Consent Decree. ’ 2 USDA has voluntarily agreed to 
extend the right to injunctive relief for one additional year through April 14, 2005. 33 

Table 5 provides cumulative statistics reported by USDA concerning requests for 
priority consideration for Farm Ownership Loans, Farm Operating Loans, and the acquisition of 
inventory property. 


Table 5: Statistical Report Regarding Injunctive Relief 


January 12, 

Statistical Report as of: 

2004 

A. Farm Ownership Loans 


1 . Number of Requests for Priority Consideration with 


Complete Application 

56 

2. Number of Applications Approved 

15 

B. Farm Operating Loans 


1. Number of Requests for Priority Consideration w ith 


Complete Application 

112 

2. Number of Applications Approved 

39 

C. Inventory Property 


1 . Number of Requests for Priority Consideration 

3 

2. Number of Applications Approved 

1 


™ Consent Decree, paragraph 1 1(d). 

A Consent Decree, paragraph 1 l(a)-(b). 

Consent Decree, paragraph 1 l(a)-(c). The Consent Decree was signed April 14, 1999. Five years 
from that date is April 14, 2004. 

In July 2003, FSA issued Notice FLP-3 13, “Priority Consideration for Prevailing Claimants” which 
provides guidance about priority consideration and other injunctive relief and which extends the period 
for injunctive relief to April 14, 2005. FLP-3 13 is available on USDA’s web site and on the Monitor’s 
web site at: http://www.pigfordmonitor.org/flp/. 
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111. COURT ORDERS 

Over the past two years, the Court has been presented with numerous issues relating to 
the implementation of die Consent Decree. In response to motions and stipulations by the parties, 
the Court has issued Orders relating to issues including: 

A. The Arbitrator’s authority to alter deadlines in the Track B 
arbitration process; 

B. The requirements of the Second Supplemental Privacy Act 
Protective Order; 

C. The deadlines for responses by USD A to certain petitions for 
Monitor review: 

D. The request of certain individual class members to be excluded 
from the case; 

E. The request of certain individual class members to vacate the 
Consent Decree and remove Class Counsel; 

F. The deadline for petitioning for Monitor review when the Facilitator 
has rejected a claim on eligibility grounds; 

G. The award of attorneys’ fees; 

H. The process for recusal of the Monitor; 

I. The fate of untimely petitions for Monitor review; and 

J. The impact of allegations regarding mail delays in the filing of late 

claims. 
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All substantive Orders filed during this reporting period are listed in Table 6.’ 4 


Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

1 

589 

January' 17, 

2002 * 

Memorandum 
Opinion and 
Order 

Granting plaintiff’s motion interpreting the Consent 
Decree to authorize Arbitrators to extend arbitration 
deadlines where justice requires. 

An appeal from this order was decided on June 21, 
2002. See item #8 below.’ 5 

2 

590 

January 17, 

2002 

Memorandum 
Opinion and 
Order 

Granting in part and denying in part defendant’s 
motion for enforcement of the Second Amended 
Supplemental Privacy Act Protective Order and for 
sanctions; finding Class Counsel violated the 
Protective Order by providing Track A files to pro 
bona counsel, Covington and Burling, who serve as 
plaintiffs counsel in 16 Track B cases; finding that 
Covington and Burling may retain and consult the 
files under the terms of the Protective Order; 
permanently enjoining Class Counsel from 
releasing any similar protected files and directing 
pro bono counsel to seek from the government 
release of any additional protected files; and 
holding that the issue of sanctions against Class 
Counsel for the release of files will be decided at 
such time as the Court can consider all pending 
requests for sanctions. 

3 

595 

February 15, 
2002 

Order 

Denying defendant’s motion for a stay pending 
appeal of the Court’s January 17, 2002, Order 
concerning Arbitrators’ authority to extend 
arbitration deadlines in Track B cases. 

4 

614 

May 9, 2002 

Order 

Approving Arbitrator’s second report on the late- 
claim petition process; posting the report on web 
site at http://www.dcd.uscomts.gov/distnct-conrt- 
2002.html. 


Procedural Orders that set briefing schedules, hearing dates, and the like and Orders relating to 
approval of the Monitor’s budgets and invoices are not included in the list. 

" On June 2 1 , 2002. the Court’s January 1 7. 2002, Memorandum Opinion and Order was reversed by 
the Court of Appeals and remanded for further proceedings. The Court of Appeals’ opinion is described 
in more detail in item number 8 of Table 6. Pigford v. Veneman, 292 F.3d 918 (D.C. Cir. 2002). 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 


615 

May 14, 2002 

Order 

Ordering that petition for late filing under Consent 
Decree H 5(g) will not be considered by the Court; 
directing that all putative class members seeking 
permission to late file under Consent Decree 5(g) 
must seek permission directly from the Arbitrator, 
Michael K. Lewis. 

6 

622 

June 11,2002 

Order 

Granting defendant’s motion for an extension of an 
additional 14 days in which to respond to Groups 
35-37 of claimant petitions for Monitor review; 
ordering defendant to file responses to Group 35 
petitions on July 5, 2002; Group 36 petitions on 

July 19, 2002; and Group 37 petitions on August 2, 
2002. 

7 

628 

June 20, 2002 

Order 

Granting defendant’s motion for an extension of an 
additional 14 days in which to respond to Groups 

38 and 39 of claimant petitions for Monitor review. 

8 


June 21, 2002 

D.C. Circuit 
Opinion 

Reversing and remanding the Court’s January 17, 
2002 Older interpreting the Consent Decree to 
allow extension of Track B deadlines; holding 
counsel’s failure to meet critical deadlines amounts 
to an “unforeseen obstacle” that makes the Consent 
Decree deadlines "unworkable;” and ordering on 
remand such further proceedings as may be just, 
including a “suitably tailored” order under Federal 
Rule of Civil Procedure 60(b)(5). 

9 

629 

June 27, 2002 

Memorandum 
Opinion and 
Order 

Denying 1 1 motions by individual class members 
for exclusion from the certified class of plaintiffs; 
noting it is nearly two years past the deadline for 
opting out of the class; finding the individual class 
members provided no reason other than lack of 
individual service of process at the commencement 
of the action for missing the deadline to opt out of 
the class; and finding the lack of notice, while 
unfortunate, is not a sufficient reason to permit opt 
outs after the established period. 

10 

635 

July 18, 2002 

Stipulation and 
Order 

Authorizing the Monitor to consolidate petitions for 
Monitor review when an individual class member 
and USDA petition for review from the same 
Facilitator, Adjudicator, or Arbitrator decision; 
authorizing the Monitor to obtain information from 
USDA regarding a class member’s debt in deciding 
petitions for Monitor review which raise an issue 
regarding debt relief. 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

11 

665 

Sept. 1 1, 2002 

Memorandum 
Opinion and 
Order 

Denying motion to vacate the Consent Decree and 
denying motion to remove lead Class Counsel. 

12 

666 

September 12, 
2002 

Order 

Denying emergency motion by pro se movant to 
order the government to reopen public facility; 
stating to the extent that any federal court has 
jurisdiction to act on this motion, it is the United 
States District Court for the Eastern District of 
Arkansas. 

13 

693 

October 29, 
2002 

Order 

Setting 120-day deadline for claimants to petition 
for Monitor review from adverse Facilitator 
decisions; establishing a reconsideration process for 
claimants who cannot petition for Monitor review; 
permitting the Monitor to consider additional 
materials with a petition for Monitor review of a 
Facilitator decision or with a response to such 
petitions; limiting claimants to one petition for 
review of the Facilitator’s decision. 

14 

705 

November 22, 
2002 

Order 

Granting defendant’s motion for a stay of 
consideration of counsel Conlon, Frantz motion for 
fees and costs; ordering any and all attorneys who 
wish to seek fees and/or costs for implementation 
work performed as Class Counsel or Of Counsel to 
submit petitions by December 6, 2002; and 
ordering the matter of fees and costs for 
implementation consolidated with the pending issue 
of sanctions. 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

15 

727 , 

733 

December 30, 
2002; 
amended 
January 14, 

2003 

Amended 
Memorandum 
Opinion and 
Order 

Ordering immediate payment in the amount of 
$500,000 to Class Counsel for implementation fees 
and costs; ordering continued negotiation efforts 
toward settlement of the issues of fees and 
sanctions; setting forth briefing schedule should 
settlement not be reached; ordering continued 
negotiation on the issue of modified deadlines in 
Track B cases involving claimants who initially 
were represented by Class Counsel; setting forth 
process for quarterly filings for fees, costs, and 
expenses incurred by any Class or Of Counsel after 
June 30, 2002. 

An appeal from this order w'as decided on 

May 14. 2004. 34 

16 

739 

January 15, 

2003 

Memorandum 
Opinion and 
Order 

Granting in part, denying in part, motion to extend 
time to pay S500,000 to Class Counsel in fees and 
costs. 

17 

770 

March 24, 

2003 

Stipulation and 
Order 

Addressing the timing of the Monitor’s obligation 
to file reports on good faith implementation; 
establishing a process for the Monitor to recuse 
herself from rendering decisions regarding petitions 
for Monitor review in certain situations. 

18 

771 

March 24, 

2003 

Stipulation and 
Order 

Directing the Arbitrator to timely decide pending 
motions to dismiss and to schedule hearing in 

Track B claim of Edith Frazier. 

19 

790 

April 14,2003 

Memorandum 
Opinion and 
Order 

Granting defendant’s motion to strike from the 
record certain pleadings. 

20 

800 

May 28, 2003 

Memorandum 
Opinion and 
Order 

Denying Class Counsel Chestnut, Sanders’ motion 
for reconsideration of April 14, 2003, Order and 
denying motion to strike from the record certain 
pleadings. 


The Court’s December 30, 2002, Memorandum Opinion and Order was superceded by an Amended 
Memorandum Opinion and Order issued on January 14, 2003. On January 15. 2003, the Court issued 
another Memorandum Opinion and Order pertaining to the S500,000 fee payment. On February' 2, 2003, 
USDA appealed these orders to the District of Columbia Court of Appeals. The Court of Appeals 
dismissed the appeal on May 14, 2004. Pigford v. Veneman, 369 F.3d 545 (D.C. Cir. 2004). 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

21 

801 

June 2, 2003 

Opinion and 
Order 

Denying plaintiffs’ motion for relief for 350 
claimants whose petitions for Monitor review w'ere 
deemed untimely filed by the Facilitator. 

Class Counsel moved for reconsideration of the 
Court’s June 2, 2003, Order. On March 10, 2004, 
the Court issued an Order denying reconsideration. 
On April 9. 2004, Class Counsel appealed this 

Order to the Court of Appeals. At the time of this 
filing, that appeal is still pending. 

22 

804 

June 4, 2003 

Memorandum 
Opinion and 
Order 

Denying plaintiffs’ motion to reopen all late claims 
due to a llegations of mail delays. 


805 

June 5, 2003 

Order 

Awarding S2,345 in attorneys’ fees and costs on 
behalf of claimant Cal Cireely. 

24 

810 

June 23, 2003 

Order 

Denying without prejudice motion for attorneys’ 
fees and costs on behalf of claimant Sandy 
McKinnon; directing that counsel for McKinnon 
may refile once a final disposition lias been reached 
on the claim. 

25 

842 

September 4, 
2003 

Order 

Denying plaintiffs’ motion for sanctions concerning 
alleged violation of Second Amended Privacy Act 
Protective Order 

26 

845 

September 1 1, 
2003 

Memorandum 
Opinion and 
Order 

Denying motion for review of Arbitrator’s final 
decision in Track B claim of Clarence Hardy; 
directing that claimant Hardy may file a petition for 
Monitor review within 120 days. 

27 

858 

October 8, 

2003 

Order 

Denying plaintiffs’ motion for reconsideration of 
September 4, 2003, Order concerning alleged 
violation of Second Amended Privacy Act 

Protective Order. 


IV. MONITOR’S ACTIVITY AND OBSERVATIONS 

The Consent Decree gives the Monitor four general areas of responsibility: 

a. Reporting . Paragraphs 12(a) and 12(b)(i) give the Monitor reporting 
responsibilities. 

b. Resolving Problems . Paragraph 12(b)(ii) gives the Monitor 
responsibility for attempting to resolve class members' problems relating to the 
Consent Decree. 
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c. Directing Reexamination of Claims . Paragraph 12(b)(iii) gives the 
Monitor responsibility for directing the Adjudicator, Arbitrator, and Facilitator to 
reexamine claims where the Monitor finds that a clear and manifest error occurred 
in the screening, adjudication, or arbitration of the clai m that has resulted or is 
likely to result in a fundamental miscarriage of justice. 

d. Toll-Free Line . Paragraph 12(b)(iv) gives the Monitor responsibility for 
being available to class members and the public to facilitate the lodging of any 
Consent Decree complaints and to expedite their resolution. 

An update regarding the Monitor’s activity and observations in each of these areas of 
responsibility follows. 


A. Reporting — Paragraphs 12(a) and 12(b)(i~) of the Consent Decree 

1. Reporting Directly to Secretary of Agriculture 

Paragraph 12(a) of the Consent Decree states that the Monitor shall report directly to the 
Secretary of Agriculture. The Monitor met with the Secretary, Ann M. Veneman, in early 2003. 
The Monitor also fulfills this Consent Decree requirement in part through work with USDA’s 
Office of General Counsel. The Monitor had many meetings and frequent phone conversations 
during 2002 and 2003 with James Michael Kelly, who during this reporting period was USDA’s 
Acting General Counsel and then Deputy General Counsel. 

2. Wr itten. Reports to the Court , the Se cr etary . Class Cou n sel , an d 
Defendant ’s Counsel 

Paragraph 12(b)(i) of the Consent Decree, as modified by Stipulation and Order dated 
March 24, 2003, requires the Monitor to make periodic written reports to the Court, the 
Secretary, Class Counsel, and defendant’s counsel on the good faith implementation of the 
Consent Decree regarding each twelve-month period, upon the request of the Court or the 
parties, or as the Monitor deems necessary. The Monitor submits this third report on the good 
faith implementation of the Consent Decree pursuant to paragraph 12(b)(1). as modified by the 
March 24, 2003, Stipulation and Order. During the reporting period covered by this report, the 


17 




107 


Monitor also filed with the Court a report on late petition filings; a report on good faith 
implementation of the Consent Decree for the period September 1, 2000, through December 31, 
2001; and a report on the notice class members received of the 120-day deadline for filing 
petitions for Monitor review. 37 

B. “Resolving Any Problems” — Paragraph 12(b'Ku) of the Consent Decree 
Paragraph 12(b)(ii) of the Consent Decree states that the Monitor shall: 

Attempt to resolve any problems that any class member may have with 
respect to any aspect of this Consent Decree .... 

To fulfill this responsibility', the Monitor’s Office works with class members: (1) by phone; 

(2) through correspondence; (3) in person at meetings sponsored by claimant organizations 

and/or by USDA; and (4) by sending out “Monitor Updates” to disseminate important 

information to the whole class or to segments of the class affected by particular issues. 

Information about the Office of the Monitor’s attendance at meetings sponsored by claimant 

organizations during 2002-2003 is listed in Appendix 4. 

Copies of the written materials prepared or revised by the Monitor’s Office during 2002 

and 2003 are attached as Appendix 5. During this reporting period, the Monitor issued two new 

Monitor Updates to convey important information to class members and putative class members. 


’ See Monitor’s Report on Late Petition Filings, dated February 27, 2002; Monitor’s Report and 
Recommendations Regarding Implementation of the Consent Decree for the Period of September 1, 2000, 
Through December 3 1, 2001, dated September 4, 2002; and Monitor’s Report to the Court Regarding 
Notice to the Class of the 120-Day Deadline to File a Petition for Monitor Review, dated May 30, 2003. 
The Monitor also filed reports regarding funds in the reserve of the Court Registiy from the Monitor’s 
budget. These reports are dated February 12, 2002; August 7, 2002; February 28, 2003; and August 7, 
2003. Copies of Monitor reports may be obtained from the Monitor’s office (1-877-924-7483). Reports 
regarding substantive issues are available at the Monitor’s web site at 
http://www.pigfordmonitor.org/reports/. 
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In November 2002, the Monitor issued an update on “Understanding Who Ts Part of the 
Pigford Case” (Update No. 1 1). This update explains what the deadlines were for becoming a 
part of the case and explains that certain categories of people will not be able to become part of 
the case. 38 

in February 2003, die Monitor issued an update entitled “Resources for Pigford 
Claimants” (Update No. 12). This update describes the types of problems the Monitor’s Office 
can help to resolve and the types of problems that the Monitor’s Office cannot help to resolve. 
The update provides contact information for entities that may be able to provide claimants with 
some types of help that the Monitor cannot provide. Entities listed in Update No. 12 include: 
university and extension programs, farm advocacy groups, legal organizations, and government 
entities that may be of assistance to class members. 

The Monitor also issued revisions to existing “Monitor Updates” to keep information 
provided to class members current during this reporting period. Tn 2002, the Monitor revised the 
updates on Procedural Rules for the Track B Petition Process (Update No. 8) and on Eligibility 
and Monitor Review (Update No. 5). In 2003, the Monitor issued revised updates on “late 
claims” deadlines (Update No. 1 ); deadlines for petitions for Monitor review (Update No. 3); 
injunctive relief (Update No. 4); USDA’s freeze on accelerations and foreclosures during the 
petition for Monitor Review process (Update No. 6); claimant and claimant attorney access to 
USDA documents (Update No. 7); non-credit claims (Update No. 9); and debt relief (Update No. 


In telephone calls to the Monitor’s toll-free line and in meetings throughout the country, the 
Monitor’s Office has received an increasing number of questions about “reopening” the case. All 
deadlines for filing a claim, requesting permission to file a late claim, and/or opting out of the class have 
now passed. Nonetheless, the Monitor continues to receive inquiries from people who wish to join the 
case or make a claim, but who have missed the deadlines for doing so. 
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10).’ 9 The Monitor also revised “Questions and Answers About Monitor Review of Decisions,” 
as an aid to claimants in the petition process in 2002 (Version 2) and in 2003 (Version 3). 40 

Many of the class members who contacted the Monitor’s office during this reporting 
period expressed frustration about problems they were experiencing. Earlier Monitor reports 
discussed the many concerns brought to the Monitor’s attention by class members. 41 Many of 
these concerns continue. The most significant recurring problems during this reporting period 
(calendar years 2002 and 2003) are discussed in the “Significant Consent Decree Implementation 
Issues” section below. 

C. Reexamination of Claims — Paragraph 12(b )(iii) of the Consent Decree 

Paragraph 12(b)(iii) gives the Monitor responsibility to direct reexamination of a claim 
where the Monitor finds that a clear and manifest error has occurred in the screening, 
adjudication, or arbitration of a claim that has resulted or is likely to result in a fundamental 
miscarriage of justice. The Monitor considers whether reexamination is warranted in response to 
a petition for Monitor review by either a class member or USDA. As of the end of 2003, 
approximately 5,400 petitions for Monitor review had been filed and the Monitor had issued 
decisions in response to approximately 2,725 of those petitions. 


9 Copies of Monitor Updates are available on the Monitor’s web site at http://www.p igfordmonitor.org/ 
updates/. 

40 Copies of these documents are available on the Monitor’s web site at http://www.pigfo rdmonitor.org/ 
class/. 

41 The Monitor’s Report and Recommendations Regarding Implementation of the Consent Decree for 
the Period of September 1, 2000, Through December 31, 2001. detailed these problems. A copy is 
available on the Monitor’s web site at http://www.pigfordmomtor.org/reports. 
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The vast majority of petitions foT Monitor review seek reexamination of Adjudicator 
decisions in Track A claims. Under paragraph 8 of the Court's Order of Reference, 42 the Monitor 
may admit into the record supplemental information provided in the petition or petition response 
when such information addresses a potential flaw or mistake in the claims process that in the 
Monitor’s opinion would result in a fundamental miscarriage of justice if left unaddressed. 
Approximately 50 percent of the Track A decisions issued by the Monitor as of December 31 , 
2003, direct the Adjudicator to reexamine the claim. The Adjudicator began issuing 
reexamination decisions during 2002 and had issued a total of 301 reexamination decisions as of 
the end of 2003. Table 7 provides statistics regarding Monitor petition decisions and Adjudicator 
reexamination decisions issued as of the end of 2002 and the end of 2003. 43 


Table 7: Statistical Report Regarding Petitions for Monitor 

Review 

Statistical Report as of: 

End of 2002 44 

End of 2003 45 

Petitions for Monitor Review 

A. Number of Petitions for Monitor Review 

5,160 

5,401 

A. 1. Claimant Petitions 

4,560 

4,727 

A. 2. Government Petitions 

600 

674 


The Order of Reference, dated April 4. 2000. addresses many aspects of the Monitor’s duties and is 
available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 

Statistics regarding the Monitor’s activity for Track B claims are contained in Table 2 of this report. 
The Monitor began issuing decisions in response to petitions in the Track B process during 2002 and 
issued 19 decisions as of the end of 2003 { 12 of the 19 were petitions from .Arbitrator decisions, and 7 
were petitions from Facilitator decisions). 

44 These statistics are valid as of January- 2. 2003. 

' These statistics are valid as of January 2. 2004. 
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Table 7: Statistical Report Regarding Petitions for Monitor Review 

Statistical Report as of: 

End of 20 0 2 44 

End of 2003 " 

Monitor Decisions 

B. Petition Decisions Issued by Monitor 

1,743 

2,725 

B 1 . T otal Number of Petitions Granted 

676 

1,218 

B.l.a. Claimant Petitions Granted 

631 

1,162 

B. l.b. Government Petitions Granted 

45 

56 

B.2. T otal Number of Petitions Denied 

1,067 

1,507 

B.2.a, Claimant Petitions Denied 

609 

1,040 

B.2.b. Government Petitions Denied 

458 

467 

Reexamination Decisions 

C. Reexamination Decisions Issued by Adjudicator 

39 

301 

C.l. Reexamination Decisions After Claimant 
Petition Granted 

39 

291 

C.l. a. Claimant Prevailed on 

Reexamination 

39 

279 

C.l.b. Claimant Did Not Prevail on 
Reexamination 

0 

12 

C.2. Reexamination Decisions After 

Government Petition Granted 

0 

10 

C.2.a. Government Prevailed on 
Reexamination 

0 

10 

C.2.b. Government Did Not Prevail on 
Reexamination 

0 

0 


The Court issued several Orders during 2002 and 2003 clarifying the petition process. 
On July 18, 2002, the Court filed a Stipulation and Order permitting the Monitor to consolidate 
petitions for Monitor review when an individual class member and USDA petition for review 
from the same Facilitator, Adjudicator, or Arbitrator decision. This Stipulation and Order also 
authorized the Monitor to obtain information from USDA regarding the status of a class 
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member’s farm loan debt in deciding petitions for Monitor review that raise an issue regarding 
debt relief. 46 

On October 29, 2002, the Court issued an Order setting a 1 20-day deadline for claimants 
to petition from adverse class membership screening decisions made by the Facilitator. 

Deadlines for petitions from Adjudicator and Arbitrator decisions had previously been set in a 
Stipulation and Order dated July 14, 2000. These deadlines for petitions for Monitor review are 
discussed in more detail in the section on “Significant Consent Decree Implementation Issues” 
below. 

During this reporting period, the parties also agreed to a process for designation of the 
record in Track B petitions for Monitor review. The process is designed to make the Track B 
review process more efficient. The process is described in Monitor Update No. 8, “Procedural 
Rules for the Track B Monitor Petition Process.” in general, the petitioning party will file a 
designation of record with the petition for Monitor review. The designation will identify the 
materials that are part of the record that should be considered by the Monitor in the review 
process. The responding party may file a designation of record of additional material that should 
also be considered. The Monitor may, in her discretion, review material in the record before the 
Arbitrator that was not designated by the parties. 

On March 24, 2003, the Court issued an order approving the parties’ agreement for a 
process of recusal for the Monitor. For any claim in which the Monitor determines, in her 
discretion, that she should not be the decision-maker on a petition for review, the Monitor may 


46 Stipulation and Order, paragraphs 3 and 5. A copy of the July 18, 2002, Stipulation and Order may be 
found on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 
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designate Kenneth Saffold of the Office of the Monitor to carry out the Monitor’s duties under 
paragraph 12(b)(iii) of the Consent Decree. The Monitor anticipates Kenneth Saffold will be 
designated to act as Monitor regarding fewer than five petitions. 

D. Calls to Toll-Free Telephone Number — Paragraph 12( b)(iv) of the Consent Decree 

Paragraph 12(b)(iv) gives the Monitor the responsibility to staff a toll-free telephone line 
that class members and the public can call to lodge Consent Decree complaints. The Monitor’s 
Office continues to operate a toll-free telephone number: 1-877-924-7483. Individuals who call 
this number wall reach phone operators who have been trained regarding issues in the case and 
who have access to a database containing certain factual information about each claimant. The 
operators are able to answer certain categories of questions at the time the claimant calls. For 
other categories of questions, including questions about debt relief, injunctive relief, and other 
complex issues or complaints, the operators may make an appointment for the caller to speak 
w'ith a lawyer from the Office of the Monitor. The operators also have access to documents that 
can be sent to individuals upon request, including Court Orders, Farm Loan Program Notices, 
Monitor Reports, and Monitor Updates. 

The Monitor’s toll-free line received 20,901 incoming calls during 2002 and 19,235 
incoming calls during 2003. Sometimes the operators also made outgoing calls to class members 
to follow up with callers or to provide additional information. The operators staffing the toll-free 
line made outgoing calls in this period, bringing the total number of calls staffed by the toll-free 
line operators to 21,671 during 2002 and 19,932 during 2003. Many of the calls concerned 
problems discussed more fully below in the “Significant Consent Decree Implementation Issues” 
section of this report. 
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V. SIGNIFICANT CONSENT DECREE IMPLEMENTATION ISSUES 

Claimants continued to raise many concerns regarding the implementation of the 
Consent Decree during this reporting period. Some of these concerns expressed to the Monitor 
included the following: 

a. Concern about the length of time the entire claims process takes and 
about accumulation of interest on claimants’ Farm Service Agency (FSA) loans 
while they are waiting for their claims to be resolved; 

b. Concern about the amount of time the petition for Monitor review 
process is taking for some claimants; 

c. Concern about the amount of time the Adjudicator’s reexamination 
process takes following the approval of a petition for Monitor review; 

d. Concern about options for loan servicing for claimants when their 
claims are resolved ; 47 


47 Paragraph 7 of the Consent Decree provides that USDA must cease actions to foreclose or accelerate 
a claimant’s debt while his or her claim was pending. Once the claimant receives the final decision on his 
or her Track A or Track B claim, paragraph 7 protections cease. For those who timely file petitions for 
Monitor review, USDA voluntarily agreed to extend the adverse action freeze through the time of final 
disposition of the petition. 

The loan servicing concern focuses on the fact that the claimants who still owe debt to the agency are 
accumulating interest while their claims and petitions are being processed. At the end of the Pigford 
claims processing and petitions processing, the amount of accumulated interest could be staggering. Loan 
servicing is a term of art in FSA loan programs — it refers to a package of mechanisms that FSA can use to 
restructure debt to make it more manageable. One of the mechanisms would allow write-down or write- 
off of interest in certain situations. 

FS A loan servicing regulations are quite specific about when loan servicing can be offered. Under a 
strict interpretation, many Pigford claimants would have no loan servicing opportunities remaining at the 
end of the Pigford process. 

To attempt to address this problem, on October 24, 2002, USDA issued guidance for servicing 
Pigford claimants who are financially distressed or delinquent on their FSA farm loan program debt, but 
whose loans had not been accelerated by USDA prior to the time they filed a claim under the Consent 
Decree. USDA has voluntarily agreed to extend loan servicing opportunities for Pigford claimants. 

USDA has stated that County Offices will re-notify claimants of their 195 1-S loan servicing rights once a 
final decision has been rendered on their claim. The letter the County Office must send gives a claimant 
60 days from the date of the letter within which to apply for loan servicing. See FLP-279, 1 95 1-S 
Servicing of Pigford Cases Whose Claims Have Been Closed and National Office FLP Programmatic 
Review, Exhibit 1, at 2 (Oct. 24, 2002 ) (set to expire Nov. 1, 2003, made obsolete on Apr. 3, 2003), and 
FL P-299, Servicing of Pigford Claimants and National Office FLP Programmatic Review. Exhibit 1, at 2 
(Apr. 3, 2003) (set to expire Dec. 1, 2004). These FLPS are available on the Monitor’s web site at 
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e. Concern that many people who otherwise met the class definition 
failed to sign up for the lawsuit because the advertising campaign described in 
paragraph 4 of die Consent Decree did not reach them; 

f. Concern about the low rate of approvals in the late claims process; 

g. Cynicism about whether the appropriate people are being paid — many 
in the claimant community express suspicion that often individuals who had no 
real interaction with farming or USDAhave been approved for payment, while 
individuals who had a long and troubled relationship with USDA have been 
denied relief; 

h. Concern about the litigious nature and low claimant success rate in 
Track B arbitrations; 

i. Concern that the FSA county office staff members are not sufficiently 
knowledgeable about the procedures for providing full injunctive relief to 
prevailing claimants; 

j. Concern about USDA’s failure to fully and promptly implement debt 
relief for prevailing claimants and failure to communicate that debt relief to the 
claimant’s local FSA county office; 

k. Concern that there will be retribution by FSA county office staff 
toward claimants who participated in the Consent Decree process; and 

l. Concern about Federal Bureau of Investigation (FBT) investigations in 
claimant communities. 

Tn general, the Monitor has addressed these concerns by: referring claimants to Class 
Counsel; making sure that the parties, the Secretary, and the Court are aware of the concerns; 
explaining how the petition for Monitor review' process can be used to seek redress in individual 
cases in which errors occurred; using “other problem” authority to attempt to resolve individuals’ 
difficulties in the debt relief and injunctive relief processes; explaining how the Consent Decree 
w'orks; and working w'ith claimants to solve other problems where appropriate. 


http :// w ww.p ig fordm onit or. org/ tip/. Loan servicing includes actions such as debt write-down, 
reamortization. rescheduling, reduction of interest rates, ami loan deferral. See 7 C.F.R. part 1951. subp. S 
(2004). 
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Many aspects of the Consent Decree implementation process received significant 
attention from the parties and the neutrals during this reporting period. The progress made in 
addressing implementation issues regarding becoming a class member, the claims process, and 
relief for prevailing class members, along with issues regarding attorneys’ fees, are discussed 
more fully below. 

A. Becoming a Class Member 

/. 65.900 Late Claims Requests 

The Consent Decree required that Claim Sheets be filed by October 12, 1999. 48 
Paragraph 5(g) of the Consent Decree provides that claimants may request permission to file a 
Claim Sheet after the October 12, 1999, deadline if extraordinary circumstances beyond a 
claimant’s control prevented the claimant from filing a completed claim package by the 
October 12, 1999, deadline. This process is referred to as the “late claims” process. During this 
reporting period, class members continued to express much anger and frustration regarding the 
late claims process, including the lack of notice that such a process existed, the high rate of 
rejection of late claims requests, the length of time required for the late claims process, and the 
lack of access to legal assistance during the time claimants were completing their late claims 
requests. 

On December 20, 1999, the Court delegated to the Arbitrator the review of “late claims” 
requests filed pursuant to paragraph 5(g) of the Consent Decree. A Stipulation and Order dated 
July 14, 2000, set September 15, 2000, as the deadline for filing these requests. The Arbitrator 


48 Paragraph 5{c) of the Consent Decree required completed claim sheets to be filed 180 days from the 
entry of the Consent Decree. The Consent Decree was approved .April 14, 1999. 
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has reported that approximately 65,900 late claims requests were filed by the September 1 5, 
2000 deadline. 49 By the end of calendar year 2003, the Arbitrator reported that a total of 
approximately 64,200 requests had been reviewed and decided by the Arbitrator. Of these 
requests, the Arbitrator has approved a total of approximately 2,100 late claims. 50 

The Arbitrator has established a reconsideration process for claimants whose “late 
claims” requests are denied. As of December 9, 2003, approximately 20.400 timely requests for 
reconsideration had been filed, and decisions had been made in a total of 715 reconsideration 
requests, with 86 requests having been approved in the reconsideration process and 629 having 
been denied. 51 

On June 4, 2003, the Court issued a Memorandum Opinion and Order denying a motion 
by Class Counsel J.L. Chestnut on behalf of certain plaintiffs to reopen all late claims due to 
allegations of mail delays. The Court ruled that the Arbitrator had been given the authority and 
had established procedures for deciding all requests to file late, including those where the 
claimant alleges that he or she filed a timely claim through the U.S. mail.' 2 


49 During this reporting period, the .Arbitrator filed reports with the Court on May 3, 2002; 

November 4, 2002; June 2, 2003; and December 9, 2003. All of the .Arbitrator’s reports on the late claims 
process are available on the Monitor’s web site at http:7www.pigfordmonitor.org/arbrpts/. 

After a late claims request is approved by the Arbitrator, the Facilitator sends a Claim Sheet and 
Election Form, which must be filled out and returned to the Facilitator no later than 60 days from the date 
of the cover letter that accompanied the Claim Sheet sent by the Facilitator. For more information on the 
late claims process, see Monitor Update No. 1, “Late Claim Deadline,” available on the Monitor’s web 
site at http://www.pigfordmonitor.org/updates/. 

" See Arbitrator’s Fifth Report on the Late-Claim Petition Process, dated December 9, 2003, pages 5-6. 

Memorandum and Order, at 2-3. The Court’s June 4, 2004, Order is available on the Monitor’s w'eb 
site at http://www.pigfordmonitor.org/orders/. 
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2. Petition Deadline for Claims Rejected bv the Facilitator 

Under the Consent Decree, the Facilitator may reject a claim package on the ground that 
the requirements for class membership have not been met, and a Claimant may seek review of 
that decision by submitting a petition to the Monitor. In the Monitor's second report on good 
faith implementation, the Monitor recommended that the parties set a deadline for Petitions for 
Monitor Review from decisions by the Facilitator. The Monitor further recommended that notice 
be provided to those persons eligible to petition from a decision by the Facilitator rejecting a 
completed claim package on eligibility grounds. The parties agreed with the Monitor’s 
recommendation, and on October 29, 2002, the Court issued an Order setting deadlines for 
petitions from adverse Facilitator eligibility screening decisions.'’ The Court’s Order permits the 
Monitor to consider supplemental information with a petition for Monitor review of a Facilitator 
class membership screening decision or with a response to such a petition in certain limited 
circumstances. 54 As of the end of 2003, the Monitor had received 92 petitions for review of 
eligibility screening decisions. As of the end of 2003, the Monitor had issued decisions in 
response to nine of those petitions. 


53 For claimants who filed a completed claim package that was rejected by the Facilitator on or before 
October 29, 2002, the Order required a petition for Monitor review be postmarked within 1 20 days of the 
date of the Order, or by February 26, 2003. For claimants who filed a completed claim package that was 
rejected by the Facilitator after October 29, 2002. the Order requires a petition for Monitor review be filed 
within 120 days of the date of the Facilitator’s rejection notification. The Order required the Facilitator to 
mail a copy of the Order to every person rejected by the Facilitator in the screening process. The 
October 29, 2002 Order is available on the Monitor’s web site at http://www\pigfordmomtor.org/orders/. 

' 4 The October 29, 2002, Order states that the Monitor may consider additional materials submitted with 
a petition or a petition response only when such materials address a potential flaw' or mistake in the claims 
process that in the Monitor's opinion w'ould result in a fundamental miscarriage of justice if left 
unaddressed. The decision to consider additional materials is within the discretion of the Monitor. Order, 
paragraph 5. 
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For those claimants rejected by the Facilitator for failure to submit a timely completed 
claim package, the Order requires the Facilitator to establish a reconsideration process. Through 
the reconsideration process, claimants may communicate with the Facilitator if they believe the 
Facilitator committed an erroT in determining that they failed to timely complete a claim 
package. The Facilitator reports that as of the end of 2003 it had received 116 requests for 
reconsideration. Of those 116, four were granted and 112 were denied. 

B. The Claims Process 

1. Untimely Petitions From Adjudicator and Arbitrator Decisions 
In July 2002, Class Counsel tiled a motion entitled "Plaintiffs’ Motion for Relief for 
Four Groups of Claimants Who Filed Petitions for Monitor Review.” 55 The motion addressed the 
application of the deadline for petitions for Monitor review to certain specific claimants. The 
Consent Decree did not provide a deadline for filing petitions for Monitor review. In the July 14, 
2000, Stipulation and Order, a deadline was established.' 6 For adjudication and arbitration 
decisions issued prior to July 14, 2000, the deadline for submitting a petition for Monitor review 
was 120 days from the date of the Order, or November 13, 2000. For adjudication and arbitration 
decisions issued after July 14, 2000, the deadline was 120 days from the date of the adjudication 
or arbitration decision. 


55 Plaintiffs initially brought this issue before the Court in a motion filed under seal on 
December 1 1, 2001. Plaintiffs withdrew' this motion and filed a subsequent motion on July 19, 2002. 

56 A copy of the Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 
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Notice of the 120-day deadline was provided at various times to segments of the class 
through at least four different means. 57 However, it was not until November 15, 2001, that the 
Adjudicator’s decision letters in Track A claims began to include notice of the 120-day deadline 
for petitions for Monitor review'.' 8 Thousands of claimants whose claims were decided prior to 
this date received decision letters that did not inform them of the 120-day deadline for filing a 
petition for Monitor review. 

At the time of the second Monitor report on good faith implementation, the parties were 
in the midst of briefing plaintiffs’ motion for relief for 350 claimants whose petitions for Monitor 
review were determined by the Facilitator to be untimely filed. 59 In May 2003, the Monitor filed 
a report with the Court on notice issues regarding the late petition filings 60 On June 2, 2003, the 
Court issued an Opinion and Order denying the plaintiffs’ motion for relief. The Court ruled that 
the deadlines established in prior Court orders govern when petitions for Monitor review must be 
filed. Class Counsel moved for reconsideration of the Court’s June 2, 2003 Order. On March 1 0, 


First, the July 14, 2000 Stipulation and Order directed the Facilitator to send a copy of the Order to 
every' person who requested a Claim Sheet and Election Fonn but did not submit a completed Claim Form 
to the Facilitator within the period prescribed by the Consent Decree. Second, the July 14, 2000, 
Stipulation and Order required that the Order be posted in a conspicuous public place in every USDA 
FSA county office. Third, on August 14, 2000, the Monitor’s Office disseminated a Monitor Update 
explaining the July 14, 2000 Order as it applied to petition deadlines. Fourth, in meetings with class 
members and in phone calls, the Monitor’s Office, the Facilitator, and likely Class Counsel orally 
explained the 120-day deadline to class members. 

Although the Arbitrator began to include notice of the 1 20-day deadline for petitions for Monitor 
review in Arbitrator decisions shortly after the July 14, 2000 Stipulation and Order, claimants whose 
claims had been decided by the Arbitrators prior to July 14, 2000, did not receive notification of the 120- 
day deadline other than through methods listed in the previous footnote. 

Plaintiffs originally sought relief for a total of 387 claimants. As the Court’s Order of June 2, 2003, 
sets forth, the parties reached agreement on a number of claims, reducing the total to 350 claimants. 
Opinion and Order, at 2, footnote 2. 

60 Monitor’s Report to the Court Regarding Notice to the Class of the 120-Day Deadline to File a 
Petition For Monitor Review, dated May 30, 2003. 
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2004, the Court issued an Order denying reconsideration. On April 9, 2004, Class Counsel 
appealed this Order to the Court of Appeals. 61 

2. Track B Hearing Deadlines 

The issue of the authority of the Arbitrator to modify pre-hearing arbitration d eadlines 
established by the Consent Decree was considered by the Court and the Court of Appeals during 
this reporting period. 62 In response to a motion by pro bona counsel who had recently taken over 
the representation of a class member in the T rack B claims process, the District Court held that 
the Arbitrator had discretion to revise Consent Decree deadlines in Track B proceedings, so long 
as justice required the revisions and provided that the burden on the Government was not so 
great as to outweigh the interests of the claimant in fully presenting his or her claim. The 
Government appealed this ruling. Finding that the District Court had limited authority to modify 
Consent Decree deadlines that had been negotiated between the parties, the Court of Appeals 
reversed and remanded the case to the District Court to consider a modification that would be 
“suitably tailored,” suggesting a proposed modification for the one claim at issue in the appeal 6 ’' 

During this reporting period, the Monitor has reviewed many pending petitions for 
Monitor review in Track B files. This review suggests that changes in Consent Decree deadlines 
have been common in Track B claims. Tn the majority of the approximately fifty Track B petition 


The Court’s Opinion and Order, issued June 2, 2003, and the Court’s order denying reconsideration 
on March 10, 2004, are available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 

62 Paragraph 10 of the Consent Decree contains deadlines pertaining toTrack B arbitration claims. 

6 ' The Court of Appeals ruled that the District Court could modify the Consent Decree if the 
requirements of Federal Rule of Civil Procedure 60(b)(5) were met. See Pigford v. Veneman. 292 F.3d 
918 (D.C. Cir. 2002). 
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files received by the Monitor through December 3 1 , 2003, the record received from the 
Arbitrator shows changes to Consent Decree deadlines during the time the claims were pending 
before the Arbitrator. Records received from the Arbitrator show that revisions in arbitration 
schedules have been made due to: the unanticipated number of claims fi led, efforts by the parties 
to explore settlement, discovery or pre-hearing motions and disputes, problems with securing 
representation for claimants, and/or difficulty encountered by the Government in providing 
representation for every' claim. 

The Court has previously ruled that arbitration deadlines may be changed by mutual 
consent. 64 The parties have submitted additional memoranda to the District Court on the scope of 
the Court of Appeals’ remand and whether it extends to the claims of Track B class members 
represented by counsel other than class counsel. The Court of Appeals’ remand order remains 
pending with the District Court. 

C. Prevailing Class Members 

1. Payment of Cash Relief 

Prior Monitor reports explained significant delays in the payment of cash relief to 
prevailing class members, which had occurred early in the Consent Decree implementation 
process. 65 During this reporting period, the number of prevailing claimants who had to wait more 
than 180 days to receive their cash award was substantially reduced. A small number of 
claimants continue to experience payment status problems and to contact the Facilitator and the 


In an Order dated March 1, 2000, the Court delegated to the .Arbitrator the authority to stay 
arbitrations or postpone evidentiary hearings beyond the Consent Decree deadlines when both parties 
consent. 

6:1 See Monitor’s Report and Recommendations Regarding Implementation of the Consent Decree for 
the Period of September 1 , 2000, through December 3 1 , 200 1 , at pages 1 5- 1 7. 
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Monitor for assistance in attempting to resolve these problems, 66 The Monitor will continue to 
work with the parties to help solve any remaining problems relating to payment delays to 
prevailing class members. 

2. Tax Issues 

While some progress has been made in resolving tax problems arising from 
implementation of the Consent Decree, class members continue to experience many of the tax- 
related problems that were explained in prior Monitor reports. 67 These problems are significant 
and include: 


a. General lack of information for the class about the tax consequences of 
prevailing under the settlement; 

b. Difficulties caused by a failure to issue Internal Revenue Service (TRS) 
Forms 1099 in a timely manner regarding cash relief, debt relief, and tax relief; 68 

c. Difficulties created by the treatment of tax relief as taxable income; 69 

d. The assessment and abatement of penalties against class members who 
failed to accurately report to the TRS regarding relief or failed to pay taxes owed 
or on behalf of whom the Government failed to make timely transfers to tax 
accounts; and 

e. Difficulties in providing tax relief to the decedents’ estates when 
successful claims were brought on behalf of deceased class members. 


66 As of August 4, 2004, the number of claimants who have been waiting more than 180 days to receive 
a cash award has been reduced to two. Both of these claims are delayed due to paperwork requirements 
for estate claims. 

67 See Monitor’s Report and Recommendations Regarding Implementation of the Consent Decree for 
the Period of September 1 , 2000, through December 3 1 , 200 1 . at pages 12-13, 29-30. 

68 For any year in which a class member receives cash relief, debt relief, and/or tax relief, the class 
member should receive an IRS Form 1099 regarding that cash relief, debt relief, and/or tax relief. 

69 Paragraph 9(a)(iii)(C) of the Consent Decree provides that relief to prevailing Track A credit 
claimants shall include a payment to the claimant’s Internal Revenue Service account as partial payment 
of the taxes owed by the claimant. The payment is 25% of the principal amount of any debt forgiven 
under the Consent Decree plus 25% of the S50.000 in cash relief granted pursuant to the Consent Decree 
provisions. 
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The parties and neutrals made progress in addressing possible solutions to tax -related 
problems. The Facilitator continued to be in regular contact with the IRS to attempt to solve tax 
problems related to individual claimants and was able to work with the IRS to resolve hundreds 
of claimant problems during this reporting period. Most of the successful resolutions relate to 
decedents’ estate issues. The Monitor met with the National Taxpayer Advocate and with 
representatives of the Internal Revenue Sendee in an effort to seek additional assistance for class 
members with tax issues. Substantial work has been done to expedite issuance of Forms 1099 to 
claimants who have received cash payments or debt relief and to resolve the tax problems 
created when Forms 1099 were not promptly issued. 

Many tax account problems involved proper identification of estates. The Facilitator has 
continued to work with the IRS to establish a procedure for processing claims brought on behalf 
of decedents in Track A. Class members may call the Facilitator at 1-800-646-2873 for 
information about what to do in this situation and for help with other tax problems associated 
with implementation of the Consent Decree claims process. 

Notwithstanding these successes and the establishment of these procedures, many 
successful claimants still have unresolved tax-related problems, and there is reason to believe 
that as implementation progresses, many more tax-related problems will rise to the surface. 

3. Debt Relief 

The Consent Decree provides for the following debt relief for successful Track A credit 
claimants: 

USDA shall discharge all of the class member's outstanding debt to USD A 
that was incurred under, or affected by, the program(s) that was/were the 
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subject of the ECOA claim(s) Tesolved in the class member’s favor by the 
adjudicator. 70 

The language for Track B is similar regarding the extent of debt relief/ 1 

A Stipulation and Order filed on February 7, 2001, further defined the scope of debt 
relief available to class members. 72 In essence, the Order provides that USDA is to giant debt 
relief regarding: (a) all loans found to have been affected by discrimination; and (b) all loans in 
the affected loan program(s) from the date of the discriminatory event through the end of the 
class period. Certain exceptions apply and are explained in detail in the Order. 

During this reporting period, USDA made substantial progress in implementing debt 
relief. Many successful claimants contacted the Monitor for assistance with obtaining their debt 
relief awards. The Monitor and the parties worked together to solve many problems in the debt 
relief implementation process, and, at the end of the reporting period, continued to work on open 
issues regarding debt relief. USDA reports that as of January 12, 2004, the agency had forgiven 
$21,930,937 in outstanding debt owed by 253 class members. 

4. Injunctive Relie f 

Under the Consent Decree, class members who prevail are entitled to injunctive relief in 
addition to other remedies. The majority of claims under the Consent Decree are credit claims. 
Claimants who prevail on credit claims are entitled to priority consideration for one Farm 
Ownership Loan, for one Farm Operating Loan, and for one opportunity to acquire farmland 


,(l Consent Decree, paragraph 9(a)(iii)(A). 

71 Consent Decree, paragraph 10(g)(ii) states: 

USDA shall discharge all of the class member's outstanding debt to the Farm Service Agency that 
was incurred under, or affected by, the program(s) that were the subject of the claim(s) resolved in the 
class member's favor by the arbitrator. 

2 The Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/brders/. 
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from USDA inventory property. 3 During 2002 and 2003, however, relatively few fanners made 
use of their right to priority consideration. According to information provided by USDA, 171 
successful claimants requested priority consideration from USDA from the beginning of this 
litigation through January' 12, 2004. 74 These requests resulted in a total of fifteen Farm 
Ownership Loans, thirty-nine Farm Operating Loans and one lease or purchase of inventory 
property from USDA. 

The Monitor’s Office continued to receive questions, requests for assistance, and reports 
of concern from class members relating to the implementation of injunctive relief duri ng this 
reporting period. Prior Monitor reports described this concern in detail. Many prevailing 
claimants are skeptical about whether local Farm Sendee Agency officials will act in a 
nondiscriminatory manner. They fear that FSA officials will try to retaliate against them because 
they prevailed in the Consent Decree claims process. Class members also report difficulty 
meeting the eligibility requirements for loans. Some claimants are concerned that injunctive 
relief may expire by the time they ultimately prevail on their claims. 

Several factors may be contributing to the relatively low' rate of use of injunctive relief. 
First, it is possible that only a small percentage of successful claimants wish to pursue farming at 
this time. A second, related factor may be the current difficult agricultural economy. A third 


Consent Decree, paragraph 1 l(a)-(b). The Consent Decree also requires USDA to consider any new' 
application by a prevailing class member in a light most favorable to the applicant, and to provide 
technical assistance from a USDA employee who is acceptable to the prevailing class member. Consent 
Decree, paragraph 1 l(c)-(d). 

74 Under paragraph 1 1 (a)-(b) of the Consent Decree, class members must notify USDA in writing that 
they are exercising their right to priority consideration. 
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factor may be statutory restrictions that make many farmers ineligible for FSA loan programs. 
Finally, many prevailing class members may lack a detailed understanding of their injunctive 
relief rights. The Monitors Office has continued its efforts to give class members information 
about injunctive relief, both by distributing a Monitor Update on this topic. 7 ' and by making 
presentations about injunctive relief at claimant meetings. 6 

To address the concern about the expiration of injunctive relief, in January 2003 USDA 
announced plans to voluntarily extend the time for prevailing class members to participate in 
injunctive relief. Under the terms of the Consent Decree, injunctive relief was to expire on April 
14, 2004, five years from the date the Consent Decree was approved. ' USDA has announced 
that prevailing class members will now have one year longer, until April 14, 2005, to participate 
in injunctive relief. 78 


75 This update, “Injunctive Relief in Pigford v. Venemar ” (Monitor Update No. 4), is available from the 
Monitor’s office { 1-877-924-7483) or on the Monitor’s web site at http://www.pigfordmonitor.org/ 
updates/. 

76 See Appendix 4 for a listing of the meetings attended by the Office of the Monitor during 2002 and 
2003. 

77 See Consent Decree, paragraph 1 l(a)-(c). 

7X This announcement was publicly made in a press release dated January 16, 2003. The press release is 
available on USDA’s web site at http://www.usda.gov/news/releases/2003/01/00l7.htm. In July 2003, 
FSA issued Notice FLP-313, “Priority Consideration for Prevailing Claimants” which provides guidance 
about priority consideration and other injunctive relief and which extends the period for injunctive relief 
to April 14, 2005. FLP-313 is available on USDA’s web site and on the Monitor’s web site at 
http://www.pigfordmonitor.org/flp/. In September of 2002, USDA also announced a series of steps to 
assist minority and disadvantaged farmers, including the creation of the Office of Minority and Socially 
Disadvantaged Farmer Assistance to work with minority and socially disadvantaged farmers who have 
concerns and questions about loan applications they have filed in their County Offices. The Office may be 
contacted toll-free by calling 1-866-538-2610 or sending an email to msda@wdc.usda.gov or writing to 
Office of Minority and Socially Disadvantaged Fanners, Fann Service Agency, USDA, 1400 
Independence Ave SW, Mail Stop 0501, Washington D.C. 20250-0501. 
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D. Attorneys 1 Fees and Sanctions 

Several Orders issued by the Court and referenced in the second Monitor report on good 
faith implementation discussed the issue of possible sanctions against Class Counsel. The parties 
submitted additional briefing on the issue of sanctions during this reporting period, and all 
sanctions issues were decided by the Court in March 2004 7 ' y 

Some aspects of attorneys 1 fees issues are still pending. During this reporting period, 
Class Counsel filed requests for attorneys’ fees and costs associated with implementation of the 
Consent Decree. The Court ordered an interim payment of $500,000 in an Amended 
Memorandum Opinion and Order, issued January 14, 2003, which the Government appealed. 
The Court of Appeals dismissed the appeal on May 14, 2004. 

On November 25, 2003, the Arbitrator issued Findings and Recommendations to the 
Court regarding the January 1 through March 3 1 . 2003, fee request of one of the Class Counsel 
law firms, Conlon, Frantz, Phelan and Pires. for time spent assisting in the implementation of the 
Consent Decree. Subsequent to the issuance of the Arbitrator's Findings and Recommendations, 
the parties resolved that fee petition. The issue of fees will be subject to further proceedings. 

VI. GOOD FAITH IMPLEMENTATION OF THE CONSENT DECREE 

One standard legal dictionary defines good faith as “a state of mind characterized by 
honest belief, absence of malice or intent to defraud, absence of a design to seek unconscionable 
ad vantage or of knowledge that such advantage is likely to occur . . . .” su During this reporting 
period, January 1, 2002, through December 31, 2003, the parties and all three of the neutrals (the 


The Court’s Opinion and Order, issuer! March 10, 2004. is available on the Court’s web site at 
http://www.dcd.uscourts.gov7district-court-2004.html. 

80 West’s Legal Thesaurus/Dictionary (William P. Statsky ed.. 1986). 
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Facilitator, the Adjudicator, and the Arbitrator) continued to work to implement the Consent 
Decree in good faith. 

The Monitor notes that despite significant challenges, substantial progress was made 
during calendar years 2002 and 2003 to implement the Consent Decree claims process and relief 
provisions. During this reporting period, the Monitor continued to meet and work on an ongoing 
basis with atl of those who are charged by the Court with the responsibility for carrying out 
implementation of this Consent Decree. The Monitor believes all of the parties involved met the 
test for good faith during this reporting period. 


Dated: August 19, 2004. 


Respectfully submitted, 


s/Randi Ilvse Roth 

Randi I lyse Roth 
Monitor 

Office Box 64511 

St. Paul, Minnesota 55164-051 1 

877-924-7483 
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Appendix 1 

STATISTICAL REPORT REGARDING TRACK A CLAIMS 


Statistical Report as of: 

Aug. 28,201)0 

End of 2001' 

End of 2002 2 

End 2003 ’ 

ITEM 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

A. Eligible class members 

21,069 

100 

21,541 

100 

21,774 

100 

22,276 

100 

B. Cases in Track A 
(Adjudications) 

20,878 

99 

21,364 

99 

21,595 

99 

22,098 

99 

C. Cases in Track B 
(Arbitrations) 

191 

1 

177 

1 

179 

1 

178 

1 

| Adjudication Completion f igures 

D. Adjudications complete 

18,347 

88 

21,324 

-100 

21,547 

-100 

21,678 

98 

E. Adjudications not yet 
complete 

2,531 

12 

40 

-0 

48 

-0 

420 

2 

Adjudication Approval/Denial Rales 

F. Claims approved by 
Adjudicator 

11,083 

60 

12,848 

60 

12,987 

60 

13,260 

61 

G. Claims denied by Adjudicator 

SES21 


■229 




8,418 

39 

Adjudication Approvals Paid/Mot Paid 

H. Approved adjudications paid 
as of specified date 

7,143 

64 

12,285 

96 

12,690 

98 

12,968 

98 

1 . Approved adj udicati ons not 
yet paid as of specified date 

3,940 

36 

563 

4 

297 

2 

292 

2 

J. Cumulative Dollars Paid to 
Class Members for Track A 
credit claims 4 

S357, 150,000 

$614,250,000 

$624,750,000 

$638,350,000 

K. Cumulative Dollars Paid to 
Class Members for Track A 
11011 -credit claims 


$1,284,000 

$1,284,000 

$1,287,000 


These statistics are valid as of January 2. 2002. 

These statistics are valid as of December 3 1 . 2002. 

These statistics are valid as of January' 5, 2004. 

This figure includes cash relief awards in Track A credit cases only'. It does not include debt relief, 
tax relief, awards for non-credit claims, or awards or settlements in Track B cases. 
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Appendix 2 

STATISTICAL REPORT REGARDING TRACK B CLAIMS 


Statistical Report as of: 

Scpl. 18, 
2000 

End of 

200 1 1 

End of 
21MB 2 

End of 
2003' 

A. Eligible Track B Claimants 

177 

235 

236 

237 

B. Track B Cases Settled 

II 

57 

61 

71 

C. Track B Cases Converted to Track A 

27 

50 

54 

55 

D. Track B Cases Withdrawn 

5 

6 

6 

6 

1 Arbitrations Complete/Not Complete 

E. Contested Track B Claims in Claims Process 
(Not Settled, Converted or Withdrawn) 

134 


115 

105 

F. Arbitration Decisions Issued 

15 

51 

71 

77 

G. Contested Cases in Which Arbitration Was Not 
Complete and/or Decision Was Not Yet Issued 

119 

71 

44 

28 

| Arbitration Results 

H. Claimant Prevailed Before Arbitrator 

2 

8 

15 

17 

1. Average Awards to Prevailing Claimants 

S5 80,500 

$531,373 

$560,309 

$545,686 

J. Government Prevailed Before Arbitrator 

13 

43 

56 

60 

Posture of Decision: 





J, 1 , Cases Dismissed Before Hearing 

10 

28 

34 

38 

J.2. Full Hearing, Finding of No Liability 

3 

15 

22 

22 

| Petitions for Monitor Review 4 

K. Claimant Petitions for Monitor Review of 
Facilitator Decision (Regarding Class Membership 
Screening) in Track B cases 

4 

8 

9 

14 

L. Monitor Decisions Issued on Petitions for 

Review of Facilitator Decisions 

0 

0 

0 

7 

M. Claimant Petitions for Monitor Review' of 
Arbitrator Decisions 

5 

26 

33 

38 

N. Government Petitions for Monitor Review of 
Arbitrator Decisions 

2 

4 

10 

14 

O. Monitor Decisions Issued on Petitions for 

Review of Arbitrator Decisions 

0 

0 

7 

12 


These statistics are valid as of January • 0. 2002. 

These statistics are valid as of January 1 . 2003. 

These statistics are valid as of January' 1, 2004. 

The Facilitator provided the statistics on the number of petitions for Monitor review; the Monitor's 
Office provided the statistics on the number of Monitor decisions issued. 
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Appendix 3 

STATISTICS FOR INDIVIDUAL TRACK B CLAIMANT AWARDS 


Claimant 

Sept. 18, 2000 

End of 2001 1 

End of 2002 2 

End of 2003 r ’ 

Claimant A 

$544,400.00 




Claimant B 

616,600.00 




Claimant C 

<N/A> 

$615,090.00 



Claimant D 

<N/A> 

100,000.00 



Claimant E 

<N/A> 

780,000.00 



Claimant F 

<N/A> 

625,566.00 



Claimant G 

<N/A> 

507,954.88 



Claimant H 

<N/A> 

[liability found 
but damages not 
awarded 
as of the end of 
2001] 

S483, 580.50 


Claimant I 

<N/A> 

<N/A> 

SI, 447.9 17.00 


Claimant J 

<N/A> 

<N/A> 

879,920.58 


Claimant K 

<N/A> 

<N/A> 

594.444.00 


Claimant L 

<N/A> 

<N.A> 

557,800.00 


Claimant M 

<N/A> 

<N/A> 

427,363.00 


Claimant N 

<N/A> 

<N/A> 

172,000.00 


Claimant O 

<N/A> 

<N/A> 

52,000.00 


Claimant P 

<N/A> 

<N/A> 

<N/A> 

S750, 048.00 

Claimant Q 

<N/A> 

<N/A> 

<N/A> 

121,978.09 


These awards were granted in Arbitrator decisions issued as of January 10. 2002. 
These awards were granted in Arbitrator decisions issued as of January 1, 2003. 
These awards were granted in Arbitrator decisions issued as of January 1. 2004. 
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LIST OF MONITOR OFFICE TRAINING EVENTS 
JANUARY 1, 2002 - DECEMBER 31, 2003 

The Monitor’s office appeared at many speaking engagements in this reporting period to 
meet groups of claimants and Government officials and to explain the rules that govern the 
Monitor’s discharge of her responsibilities (including the rules of the petition process, the 
injunctive relief process, and the debt relief process). In many cases, several staff attorneys from 
the Monitor’s office attended these events; that made it possible for one or two attorneys to 
address the large group while the other attomey(s) worked w'ith individuals to address their 
particular concents. These speaking engagements included: 


Date 

Location 

Sponsor 

Approximate 
Number of 
Participants 

Feb. 8, 2002 

Tuskegee University; 
Tuskegee, Alabama 

Tuskegee University 

150 

Feb. 9, 2002 

Albany Civic Center; 
Albany, Georgia 

Federation of Southern Cooperatives 

250 

Apr. 10, 2002 

Brinkley, .Arkansas 

Arkansas Land and Farm Development 
Corporation 

70 

Apr. 30, 2002 

Bladen County, North 
Carolina 

Congressman McIntyre 

250 

June 12,2002 

Tchula, Mississippi 

Mississippi Family Fanners 

150 

Aug. 16, 2002 

Epes, Alabama 

Federation of Southern Cooperatives 

200 

Aug. 22, 2002 

Arlington, Virginia 

National Black Farmers Association 
Meeting 

250 

Sept. 1 1, 2002 

Washington, D.C. 

Congressional Black Caucus 

50 

Oct. 12,2002 

Alcorn State, 

Mississippi 

Alcorn State University 

5 

Oct. 18, 2002 

Brinkley, Arkansas 

Arkansas Land and Fann Development 
Corporation 

125 

Nov. 7, 2002 

Fort Valley, Georgia 

Fort Valley State University 

40 

Nov. 23, 2002 

Oklahoma City, 
Oklahoma 

Oklahoma Department of Agriculture 

700 
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Date 

Location 

Sponsor 

Approximate 
Number of 
Participants 

Jail. 11,2003 

Kingstree, South 

Carolina 

United Farmers of South Carolina 

205 

Jan. 25, 2003 

Oklahoma City 

Langston University 
Campus 

Oklahoma Department of Agriculture 

150 

Feb. 7, 2003 

Albany Civic Center; 
Albany, Georgia 

Federation of Southern Cooperatives 

75 

Feb. 13, 2003 

Tallulah, Louisiana 

Northeastern Louisiana Farmers and 
Ranchers 

90 

Feb. 20, 2003 

Tuskegee University; 
Tuskegee, Alabama 

Tuskegee, University 

100 

Aug. 1, 2003 

Arkansas-Pine Bluff 
University Pine Bluff, 
.Arkansas 

Arkansas-Pine Bluff University 

125 

Aug. 15,2003 

Epes, Alabama 

Federation of Southern Cooperatives 

150 

Nov. 21,2003 

Fort Valley, Georgia 

Fort Valley University 

75 

Nov. 22, 2003 

Oklahoma City, 
Oklahoma 

USDA Oklahoma Dept, of Food & 
Forestry 

200 


2 
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Appendix 5 

MONITOR PUBLICATIONS 

ISSUED OR REVISED JANUARY 1. 2002 - DECEMBER 31, 2003 


■ Monitor Update No. 1 : Late Claim Deadline, revised October 1 , 2003. 

■ Monitor Update No. 3: Deadlines for Petitions for Monitor Review, revised October 1 , 
2003. 

■ Monitor Update No. 4: Injunctive Relief in Pigford v. Veneman, revised October 1 , 2003. 

■ Monitor Update No. 5: Eligibility and Monitor Review, revised October 30, 2002. 

■ Monitor Update No. 6: Freeze on USDA Acceleration and Foreclosures, revised 
October 1 , 2003. 

■ Monitor Update No. 7: Claimant and Claimant Attorney Access to USDA Documents, 
revised October 1 , 2003. 

■ Monitor Update No. 8: Procedural Rules for the Track B Monitor Petition Process, 
revised April 20, 2002. 

■ Monitor Update No. 9: Non-credit Claims — $3000 for Each Prevailing Class Member, 
revised October 1 , 2003. 

■ Monitor Update No. 1 0: Debt Relief for Prevailing Class Members, revised October 1 , 
2003. 

■ Monitor Update No. 1 1 : Understanding Who is Part of the Pigford Case, November 27, 
2002 . 

■ Monitor Update No. 1 2: Resources for Pigford Claimants, February 3, 2003. 

■ Questions and Answers About Monitor Review of Decisions (Version 2), June 2003. 

■ Questions and Answers About Monitor Review of Decisions (Version 3), October 2003. 
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Monitor Update: 

Late Claim Deadline 

Originally Issued: August 14, 2000 

Date Revised: October 1, 2003 

Update 001 

© Copyright 2003, Office of the Monitor. 

This is not a USDA publication. 


Office of the Monitor 
Pigford v. Veneman (D.D.C.) 
Brewington v. Veneman (D.D.C.) 

Post Office Box 64511 
St. Paul. MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Late Claim Deadline 

1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected the filing of late claims. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000, Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This update sets out to explain: 

• What late claims are. 

• When late claims are allowed. 

• How to go about getting a late claim considered. 

• The deadline for requesting late claim eligibility under the Judge's Order. 

• The deadline for filing a claim if the late claim is allowed. 

• What to do if you have questions about this Monitor Update. 

2. Late claims — what are they? 

In order to be a part of the Pigford lawsuit— that is, to be eligible for adjudication under 
Track A or arbitration under Track B — each person must send to the Facilitator what is known 
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit — the Consent Decree is 
the agreement that contains the terms of the settlement — set a deadline for filing the Claim 
Sheet and Election Form. This deadline was October 12, 1999. Any claim postmarked after 
October 1 2, 1 999, is a late claim. 

3. Some late claims were allowed 

In some cases, it was possible for a person to be a part of the lawsuit even if his or her claim 
was filed late. The Consent Decree allowed a person to be a part of the case if the person 
could show that his or her failure to submit a claim on time was "due to extraordinary 
circumstances beyond his [or her] control.'' 1 The Court directed the Consent Decree's 
Arbitrator to decide whether the failure to file the claim on time was due to extraordinary 
circumstances beyond the claimant's control. 


This language is found in section 5(g) of the Consent Decree. 
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Monitor Update 
Late Claim Deadline 
October 1, 2003 
Page 2 


4. Judge's Order — deadline to request permission to file a late claim 

The Judge's July 1 4, 2000, Order set a deadline for submitting a written request to file a late 
claim. That deadline was September 1 5, 2000. In order to meet the deadline, the written 
request must have been postmarked by Friday, September 15, 2000. The Judge has ordered 
that no extension of this deadline will be allowed for any reason. 

5. How late claims were allowed 

Three important rules applied when a claimant filed a late claim. 

First, the claimant must have filed with the Claims Facilitator a written request for permission 
to file a late claim. 

Second, the written request had to explain the extraordinary circumstance or circumstances 
beyond the claimant's control that prevented the claimant from filing a Claim Sheet and 
Election Form on time. 

Third, the Arbitrator's decision on this matter is final. There is no Monitor review of the 
Arbitrator's decision regarding whether or not a late claim is allowed. 

6. After the Arbitrator decides about the late claim 

If the Arbitrator decides that the claimant was prevented from filing a timely Claim Sheet and 
Election Form due to extraordinary circumstances beyond the claimant's control, the claimant 
is eligible to file a Claim Sheet and Election Form to participate in the lawsuit. 

If the Arbitrator decides that the claimant was not prevented from filing a timely Claim Sheet 
and Election Form because of extraordinary circumstances beyond the claimant's control, that 
claimant is not eligible for either Track A Adjudication or Track B Arbitration. 

7. Reconsideration of the Arbitrator's denial 

The Arbitrator has established a limited reconsideration policy. When the Arbitrator denies a 
request for permission to file late, he sends a letter to the claimant. This letter will explain the 
Arbitrator's policy for reconsidering the request to file late. 

8. If the Arbitrator decides in favor of claimant — 60 days to file a claim form 

If the Arbitrator grants a claimant's request to file a late claim, the claimant will receive a 
Claim Sheet and Election Form from the Claims Facilitator. The Claim Sheet and Election Form 
must be filled out and signed by an attorney, and it must be postmarked no later than 60 
days from the date of the cover letter that accompanies the Claim Sheet and Election Form. 

No extension of this 60-day period will be granted for any reason. 

9. More information 

Anyone who has questions regarding late claims should feel free to call the Facilitator toll-free 
at 1-800-646-2873. 
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Monitor Update: 
Deadlines for Petitions for 
Monitor Review 

Originally Issued: November 9, 2000 

Date Revised: October 1, 2003 

Update 003 

© Copyright 2003, Office of the Monitor. 

This is not a USDA publication. 


Office of the Monitor 
Pigford v. Veneman (D.D.C.) 
Brewington v. Veneman (D.D.C.) 

Post Office Box 64511 
St. Paul. MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Deadlines for Petitions for Monitor Review 


1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected petitions for Monitor Review. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000 Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This Update explains: 

• What petitions for Monitor review are. 

• The deadline for petitions for Monitor review. 

2. Petitions for Monitor review 

In the Pigford lawsuit, both Claimants and the Government are able to petition the Monitor 
for review of decisions by the Facilitator, the Adjudicator, or the Arbitrator. Any party who 
received a wholly or partly adverse final decision in a Facilitator eligibility decision, a Track A 
adjudication, or a Track B arbitration may petition the Monitor for review of that decision. A 
letter and pamphlet from the Monitor's office dated June 2, 2000, was sent to every class 
member. It described in detail how Monitor review works. Anyone may request a copy of the 
letter and pamphlet (which was updated on June 1 , 2003) by calling the Monitor's office toll 
free at 1-877-924-7483. 

3. Judge's Order created a deadline for most petitions for Monitor review 

The Judge's Order created a deadline for filing petitions for Monitor review. The deadline 
worked in two ways. The difference depends on when the Adjudicator or Arbitrator's decision 
was made. The important date to keep in mind is July 14, 2000. (If the Facilitator made the 
decision, this deadline does not apply. Information about Monitor Review of Facilitator 
denials can be found in "Monitor Update 5: Eligibility and Monitor Review".) 
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Monitor Update 

Deadlines for Petitions for Monitor Review 
October 1, 2003 
Page 2 


a. Decision on or before July 14, 2000 — deadline was November 13, 2000 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made on 
or before July 14, 2000, the deadline for filing a petition for Monitor review was 
November 13, 2000. (This deadline was affected by the Register process in Orders dated 
November 8, 2000; April 27, 2001 ; and May 1 5, 2001 .) 

b. Decision after July 14,2000 — deadline 120 Days After Decision 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

4. Deadlines created by the Order are firm 

The deadlines explained in this Update are firm. The Judge's Order says that no extension of 
these deadlines will be granted for any reason. 

5. More information from the Monitor 

Anyone who has questions for the Monitor's Office regarding deadlines for petitions for 
Monitor review should call toll-free at 1 -877-924-7483. 
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Monitor Update: 
Injunctive Relief in 
Pigford v. Veneman 

Originally Issued: August 16, 2000 

Date Revised: October 1, 2003 

Update 004 

© Copyright 2003, Office of the Monitor. 

This is not a USDA publication. 
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Injunctive Relief in Pigford v. Veneman 


I. Introduction and the Monitor's Role 

This Monitor Update summarizes class members' rights to injunctive relief in Pigford v. 
Veneman — the nationwide class action brought by black farmers alleging race discrimination 
by the United States Department of Agriculture (USDA). Injunctive relief is the remedy in the 
lawsuit that is separate from money damages. The Consent Decree in Pigford provides for 
injunctive relief. 

The Monitor is independent of the parties and was appointed by the Honorable Paul L. 
Friedman, the judge in this case. Part of the Monitor's job is to help class members who have 
difficulty getting injunctive relief. 

II. Only a Brief Summary 

This Update is intended to give only a brief summary of injunctive relief rights in this case. To 
learn about the current state of your rights in detail, please contact an attorney. You may also 
contact the Monitor's office for more information. 

III. Eligibility for Injunctive Relief 

A. Must Prevail in Track A or Track B 

In order to be eligible for injunctive relief, a class member must prevail in either Track A or 
Track B of the settlement. 

B. Credit vs. Noncredit Claims — the Difference Matters 

Two types of claims are possible — credit claims and noncredit claims. A credit claim means a 
claim based on the class member's effort to get a farm loan. A noncredit claim is a claim that 
is not based on an effort to get a farm loan, but rather is based on the class member’s effort 
to receive some other benefit from USDA. For example, a disaster payment is a noncredit 
benefit. The difference between credit claims and noncredit claims is important because some 
parts of injunctive relief are available only for credit claims. 

C. What Law Applies for Injunctive Relief 

1. Consent Decree 

In general, the Consent Decree sets the terms of the settlement of the lawsuit. This 
includes injunctive relief. In light of the purpose of the Consent Decree — to provide a 
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remedy for class members — the Consent Decree is to be liberally construed. A liberal 
construction in favor of class members, therefore, means that when someone tries to 
understand the meaning of the Consent Decree, he or she should resolve all reasonable 
doubts as to its meaning in favor of the class member. 

2. FSA Regulations and Most Favorable Light 

The regulations governing FSA programs must be met in providing injunctive relief to 
class members. For example, in order to get a loan from the Farm Service Agency (FSA), 
the farmer must still meet FSA eligibility requirements. 

According to the Consent Decree, however, applications for farm ownership or farm 
operating loans, or for inventory property, must be viewed in the light most favorable to 
the class member. This provision applies every time a class member applies for an 
operating loan, for a farm ownership loan, or for inventory property. 

IV. Types of In junctive Relief 

Injunctive relief falls under two main categories — priority consideration and technical 
assistance. 

A. Priority Consideration — Three Types 

The Consent Decree provides for priority consideration for three types of FSA benefits. 

1. Inventory Property 

Priority consideration for the purchase, lease, or acquisition of some property that USDA 
owns — known as inventory property — is a part of injunctive relief. FSA will advertise 
inventory land at its appraised market value. Priority consideration comes into play in 
deciding who is allowed to buy the land at the appraised market value. 

2. Farm Ownership Loan 

Priority consideration for one FSA direct farm ownership loan — known as an FO loan — 
is a part of injunctive relief. 

3. Farm Operating Loans 

Priority consideration for one FSA direct operating loan — known as an OL loan — is a part 
of injunctive relief. Farm operating loans may be used to pay annual farm operating 
expenses; to pay farm or home needs, including family subsistence; to purchase livestock 
and farm equipment; to refinance other debt; and for other purposes. 

4. How Priority Consideration Works 

Several general rules apply to priority consideration. 

a. Request in Writing 

Priority consideration must be requested from FSA in writing. 

b. One-Time Basis 

Priority consideration is available on a one-time basis. 
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c. Credit Claims Only 

Priority consideration is available only to those who had credit claims. 

B. Technical Assistance and Service 

Technical assistance from USDA in getting operating loans and farm ownership loans and 
acquiring inventory property is a part of injunctive relief. Technical assistance is defined as 
USDA assistance in filling out loan forms, developing farm plans, and all other aspects of the 
application process. 

7. Credit and Noncredit Claims 

Technical assistance is available both for those with credit claims and noncredit claims. 

2. Must Be Requested 

The class member must request the technical assistance and service. Class members 
should consider making this request in writing. 

3. Qualified and Acceptable USDA Employees 

Technical assistance and service must come from qualified USDA employees who are 
acceptable to the class member. 

V. Getting an FSA Loan 

A. Eligibility and Priority Consideration 

Priority consideration does not mean that getting the loan is automatic. FSA eligibility 
requirements continue to apply. 

B. Debt Forgiveness and Loan Eligibility 

Many class members will have problems getting a loan because of past debt forgiveness. 

7. General Rule — No FSA Direct Loan if Debt Forgiveness 

As a general rule, applicants who have had FSA debt forgiveness that resulted in a loss to 
FSA cannot get an FSA direct loan. 

a. Defining Debt Forgiveness 

Debt forgiveness, for this purpose, has a specific definition. It includes, for example, 
the write-down or write-off of an FSA debt. It also includes the discharge of a debt 
to FSA as a result of bankruptcy. In addition, it includes a loss paid by FSA on a 
guaranteed loan. 

b. Exceptions to the General Rule 

For operating loans, there are two exceptions to the debt forgiveness restriction. The 
first exception has two parts. The borrower must meet both parts of the exception 
to be eligible for an operating loan. First, the form of debt forgiveness must have 
been a restructuring with what FSA calls a primary loan servicing write-down. 
Second, the farmer must be applying for an operating loan that is intended to pay 
annual farm operating expenses. This includes family subsistence. 

The second exception applies for operating loans for borrowers who are current on 
payments under a confirmed bankruptcy reorganization plan. 



143 


Monitor Update 
Injunctive Relief 
October 1, 2003 
Page 4 


2. Debts Forgiven Under Pigford — or Affected by Discrimination 

Many claimants had outstanding FSA debt discharged under the Consent Decree. A debt 
discharged under the Consent Decree will not hurt the class member's eligibility for 
another FSA loan. Further, if discrimination was found in a loan that was previously 
written down or written off, this debt forgiveness will not hurt the class member's 
eligibility for another FSA loan. Debt Relief in the Pigford case can be complicated. For 
more information about Debt Relief, please see Monitor Update 1 0: Debt Relief for 
Prevailing Pigford Claimants. 

C. Creditworthiness 

An applicant must be creditworthy to be eligible for an FSA loan. Credit history can be taken 
into account when FSA considers the creditworthiness of the applicant. FSA has a specific 
definition for creditworthiness. Many credit problems cannot be held against the applicant. In 
addition, if discrimination is found in a loan, and problems paying that debt caused a class 
member to miss payments, become delinquent, or so forth, these problems should not affect 
the class member's eligibility for a new loan. 

D. Other Requirements for FSA Loans 

FSA has several other requirements for a loan. For example, borrowers must be unable to get 
credit elsewhere, they must meet a family farm requirement, and they must be able to cash 
flow the loan. 

E. Where to go for Assistance 

The Monitor's Office has issued an Update that provides information for Class Members who 
are having difficulty getting loans or other assistance. For additional information, please 
contact the Monitor's office and request "Monitor Update 12: Resources for Pigford 
Claimants." 

VI. If Injunctive Relief Efforts Fail 

If those seeking to use the injunctive relief described in this booklet fail in their efforts, they 
have several options. 

A. Contact the Monitor 

Part of the Monitor's job according to the Consent Decree is to assist class members with 
problems they may be having with injunctive relief. Anyone with questions for the Monitor's 
Office may call toll-free 1 -877-924-7483. 

B. FSA Appeals 

Any FSA applicant — not just class members — who receives what is known as an adverse 
decision from FSA may appeal that decision within USDA. Under the current rules, to obtain a 
National Appeals Division (NAD) hearing, a participant must request the hearing not later 
than thirty days after the date on which he or she first received notice of the adverse decision. 
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C. Civil Rights Complaint 

Any person — not just class members — may file a discrimination complaint with USDA. In 
order for this complaint to be considered, it may not cover the claims raised in the Pigford 
lawsuit. In other words, an African-American farmer could use the complaint process if the 
discrimination occurred after December 31 , 1996 (the last date covered by the lawsuit). 
Discrimination complaints may be filed with Director Office of Civil Rights, USDA, Room 
326-W, Whitten Building, 1400 Independence Avenue, S.W., Washington, DC, 20250-9410. 

VII. Timeline for injunctive Relief 

Injunctive Relief for Pigford claimants expires on April 14, 2005. Originally, Injunctive Relief 
was to expire in April of 2004. An internal FSA notice issued on July 21, 2003, formally 
extended the availability of Injunctive Relief for one year. The Notice, FSA FLP 31 3, Priority 
Consideration for Prevailing Claimants, is available from the Monitor. To receive a copy, please 
call the Monitor's toll-free line and request it. 

VII. More Information on Injunctive Relief 

The Monitor's Office is in the process of preparing a much more detailed version of this 
Monitor Update. If you would like a copy of the much longer booklet, call the Monitor's office 
toll-free at 1 -877-924-7483. 
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Eligibility and Monitor Review 


1. Introduction 

Some Pigford claimants have been denied relief on the grounds of class eligibility. In other 
words, they have been found not to be members of the class. 

This Monitor Update is intended to: 

a. Explain who is eligible to be a member of the class; 

b. Describe how eligibility decisions are made; and 

c. Explain how Monitor review works when a claimant is denied on the basis of 
eligibility. 

2. Eligibility — what is it? 

In order to be a class member in the Pigford case, eligibility requirements must be met. In 
addition to being African-American, the following three things must be true about a person. 

First, he or she had to farm, or attempt to farm, between January 1, 1981, and December 31, 
1996. 

Second, he or she must have applied to USDA between January 1 , 1981, and December 31 , 
1996, to participate in a federal farm credit or benefit program. He or she must also have 
believed he or she was discriminated against on the basis of race in USDA's response to that 
application. 

Application, for this purpose, has a special meaning. Anyone with questions about what it 
means to have "applied," or when an attempt to apply counts as an "application," may 
contact the Monitor's Office for further explanation. The Monitor may be contacted toll free 
at 1-877-924-7483. 

Third, he or she must have filed a discrimination complaint regarding USDA's treatment of the 
farm credit or benefit application. This discrimination complaint must have been made on or 
before July 1, 1997. 

Filing a discrimination complaint, for this purpose, has a special meaning. In order to qualify 
as having filed a discrimination complaint, a person must have communicated directly with 
either USDA or another government official. In some cases, a communication, for this 
purpose, does not need to have been written. For example, it could have been spoken. The 
detailed rules are described below. 
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3. Proof for filing a discrimination complaint 

A claimant must submit proof that he or she filed a discrimination complaint. Listed below are 
the four types of proof that may be used by a claimant to show that he or she filed the 
discrimination complaint. 

a. Copy of complaint or response 

To be eligible for class membership, a claimant may submit as proof a copy of the 
discrimination complaint that was filed. In addition, the claimant could submit as proof a 
USDA document that refers to the discrimination complaint. Many claimants do not have 
a copy of the complaint or a response from USDA. Other forms of proof are possible, 
however. 

b. Declaration from another person about complaint 

The claimant may submit as proof a declaration by another person. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. In order to 
serve as proof for the claimant, the declaration must state that the person making the 
declaration had firsthand knowledge that the claimant filed a discrimination complaint 
with USDA. The declaration must describe the way in which the discrimination complaint 
was filed. In addition, the declaration must be from a person who is not a member of the 
claimant's family. 

c. Copy of correspondence to non-USDA officials 

A claimant may submit as proof a copy of correspondence sent by the claimant 
complaining about USDA discrimination. Correspondence is a written communication, 
such as a letter. In order for this type of proof to be effective, the correspondence must 
have been sent to a member of Congress, the White House, or a state, local, or federal 
official. If USDA does not have a copy of this correspondence, the claimant may have to 
submit a declaration stating that he or she sent the correspondence to the person to 
whom it is addressed. 

d. Declaration from another person about listening session or verbal complaint 

A claimant may submit as proof a declaration by another person regarding statements 
made at a USDA Listening Session or at some other in-person meeting. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. The 
declaration must state that the person has firsthand knowledge that while the claimant 
was attending a USDA listening session or other meeting with USDA officials, a USDA 
official told the claimant that the official would investigate the specific claimant’s oral 
complaint of discrimination. In addition, the declaration must be from a person who is 
not a member of the claimant's family. 

4. If not eligible, no relief under Pigford 

A claimant who is not an eligible member of the class will not receive any of the relief set out 
in the Pigford Consent Decree. A claimant who is not a member of the Pigford class may, 
however, have other legal rights and remedies. 



147 


Monitor Update 
Eligibility and Monitor Review 
October 30, 2002 
Page 3 


5. Facilitator decides eligibility 

The Facilitator has the job of determining which claimants meet the class definition. Only after 
the Facilitator determines that a claimant is eligible does he or she move on to a Track A 
adjudication or a Track B arbitration. 

6. Monitor review of Facilitator eligibility decisions 

Any claimant who is denied eligibility by the Facilitator may petition the Monitor for review. 
The Monitor then reviews the Facilitator's eligibility decision. If the Monitor finds that the 
Facilitator has made a clear and manifest error in screening for eligibility and that the error 
has resulted or is likely to result in a fundamental miscarriage of justice, the Monitor sends 
the eligibility decision back to the Facilitator to be reexamined. 

A booklet from the Monitor's office dated June 2002 describes in detail how Monitor review 
works. Anyone who would like a copy of the booklet should call toll free at 1 -877-924-7483. 

7. Timing of petitions for Monitor review for eligibility 

a. Judge's Order creates deadline for petitions 

Judge Friedman issued an important order addressing petitions for Monitor review of 
eligibility decisions on October 29, 2002. This Order establishes a deadline for filing 
petitions for Monitor review. The deadline will work in one of two ways. The difference 
depends on when the Facilitator Decision about eligibility was made. 

1. Decision on or before October 29, 2002— deadline is February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the 
deadline for filing a petition for Monitor review is February 26, 2003. 

2. Decision after October 29, 2002 — deadline 1 20 Days After Decision 

If the decision by the Facilitator is made after October 29, 2002, the deadline for 
filing a petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would be March 4, 2003. 

b. Deadline created by the Order is firm 

The deadline explained in this Update is firm. If a claimant does not meet the deadline 
for petitioning the Monitor, they will not be able to participate in the settlement. 

8. Submitting additional information and documents with Petitions for Monitor Review 

A booklet available from the Monitor's Office entitled "Questions and Answers about Monitor 
Decisions" explains the rules for the petition for Monitor review process. That booklet is 
available at no charge by contacting the Monitor at 1-877-924-7483. 

Paragraph 7 of that booklet explains the rules for submitting information or documents that 
were not included with the original Claim Sheet. The Court's Order dated October 29, 2002, 
provides that those rules apply to all eligibility petitions (both Track A and Track B). 
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9. If eligible, on to adjudication or arbitration 

If, after reexamination, the Facilitator decides that a claimant is eligible to be a member of the 
class, he or she will move on to either a Track A adjudication or a Track B arbitration. 

1 0. If not eligible, not a class member 

If, after reexamination, the Facilitator rules that a claimant is not an eligible member of the 
class, he or she may not receive any of the relief found in the Consent Decree. 

1 1. More information 

If you would like more information on eligibility issues from the Monitor's Office, call toll-free 
at 1-877-924-7483. 
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Freeze on USDA Acceleration and Foreclosures 


1. Introduction 

Many claimants in the Pigford case continue to have outstanding debts with USDA. Under the 
Consent Decree, USDA is free to take action on a debt during the Monitor petition process. 
USDA, however, has voluntarily agreed to "freeze" some actions on debts for claimants who 
filed a petition for Monitor Review. 

The exact terms of the freeze were described in a policy notice, FLP-279, that was issued by 
USDA. 

This Monitor Update explains: 

• What the USDA freeze does. 

• Who benefits from the USDA freeze. 

• What claimants should do to benefit from the freeze. 

• The timing of the freeze. 

2. A USDA freeze — on what? 

Any USDA borrower with outstanding debt may be subject to a number of USDA actions on 
the debt if the borrower is in default. In most cases, default is caused by a failure to make a 
payment on time. Three of these possible actions are the subject of the current USDA freeze. 
For borrowers who are covered by the freeze, the government will not do any of the 
following. 

a. Acceleration 

Under the freeze, USDA will not accelerate the loans of certain claimants. When a loan is 
accelerated, the borrower is told that he or she must pay the whole amount owed right 
away. For example, if a borrower fails to make a payment on a $100,000 loan, an 
acceleration will mean that the borrower must pay the full amount owed. USDA's right 
to accelerate is a part of the standard loan agreement that most claimants signed when 
they borrowed from USDA. 
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b. Foreclosure 

Under the freeze, USDA will not foreclose on certain claimant debts. In a foreclosure, the 
claimant loses possession of his or her property. 

c. Inventory property 

Under the freeze, USDA will not dispose of inventory property that USDA acquired 
through foreclosure that once belonged to certain claimants. Inventory property is land 
that is in the possession of USDA. Normally, USDA would try to sell inventory property 
soon after it takes possession of the property. 

d. Other USDA actions — not covered 

Other actions that USDA may take on the debt are not covered by the freeze. 

3. Who can benefit from the freeze? 

Two groups of claimants may benefit from USDA's freeze. First, the freeze can benefit a 
claimant who had a credit claim that was denied by the Adjudicator or Arbitrator, or who 
applied for membership in the Pigford class but was found by the Facilitator to be ineligible 
for class membership. Under the terms of the freeze, if a claimant petitioned for Monitor 
review by his or her deadline, the freeze applies to him or her. 

Second, in some cases the freeze can benefit a claimant who had a credit claim approved by 
the Adjudicator or Arbitrator but who has debts owed to USDA that survive after the approval 
of the credit claim. For example, a claimant may have had two loans with USDA. If an 
Adjudicator found discrimination on one loan but not the other loan, and the second loan is 
still owed to USDA. Under USDA regulations, USDA will try to collect on the second loan. 
Under the terms of the freeze, however, if the claimant believes that the Adjudicator made a 
mistake in adjudicating his or her claim, the claimant may have filed a petition with the 
Monitor asking for a review of that decision. If the claimant filed a petition for Monitor review 
on the second loan within a certain period, the freeze applies to the second loan. 

4. For the freeze to apply, claimant must petition for Monitor review 

To benefit from the freeze, a claimant must file a petition for Monitor review by the petition 
filing deadline. The deadline for Track A Adjudication and Track B Arbitration is explained in 
more detail in Monitor Update Number Three, "Deadlines for Petitions for Monitor Review." 
The deadline for petitions for Monitor review of a Facilitator denial of class eligibility is 
explained in more detail in Monitor Update Number Five, "Eligibility and Petitions for Monitor 
Review." Anyone who would like copies of these Updates may request them by calling the 
Monitor toll-free at 1-877-924-7483. 

a. Track A or Track B Decision on or before July 14, 2000 — deadline was November 13, 
2000 

If the decision by the Adjudicator {Track A) or Arbitrator (Track B) was made on or before 
July 14, 2000, the deadline for filing a petition for Monitor review was November 13, 
2000 . 
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b. Track A or Track B Decision after July 1 4, 2000 — Deadline 1 20 Days After Decision 

If the decision by the Adjudicator (Track A) or the Arbitrator (Track B) was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

c. Eligibility Decision made by the Facilitator on or before October 29, 2002, 
deadline — deadline was February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the deadline 
for filing a petition for Monitor review was February 26, 2003. 

d. Eligibility Decision made by the Facilitator after October 29, 2002 — deadline 120 
days after Decision 

If the decision by the Facilitator was made after October 29, 2002, the deadline for filing 
a petition for Monitor review is 120 days from the date of the decision. For example, if 
the Facilitator made a decision on November 4, 2002, the deadline for filing a petition 
for Monitor review would be March 4, 2003. 

5. When the freeze begins and ends 

The timing of the protection of the freeze can vary with different claimants. The beginning 
and the end of the freeze work in the following way. 

First, the freeze does not protect people who have never filed a claim in the case. Even if a 
person was eligible to file a claim but failed to do so, the freeze does not protect that person. 

Second, the freeze protects a claimant from the time of the Adjudicator, Arbitrator, or 
Facilitator decision until the claimant's deadline for filing a petition for Monitor review. As 
noted above, that deadline can vary from claimant to claimant. 

Third, if the claimant files a timely petition for Monitor review, the freeze protects the 
claimant from the time the petition is filed until the claimant's case is resolved. If the Monitor 
grants reexamination, the resolution of the case will occur when the Adjudicator, Arbitrator, 
or the Facilitator reaches a final decision upon reexamination. If the Monitor does not grant 
reexamination, the protection of the freeze will end with the Monitor's decision. 

6. Freeze does not stop administrative offsets — but refunds possible 

The freeze does not stop USDA from recovering debts owed to the government by using 
administrative offset. If, however, a claimant eventually succeeds in his or her claim, in some 
cases USDA will refund any money that was taken by the government by offset. If class 
members have questions about administrative offset, they should call the Monitor's office toll 
free at 1-877-924-7483 and ask to speak to an attorney on the Monitor's staff. 
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7. After the freeze ends 

After the freeze ends for each claimant, USDA may accelerate the loan, seek a foreclosure of 
the loan, and/or dispose of inventory land once owned by the claimant and acquired by USDA 
through foreclosure. 

8. More information 

Anyone who has questions regarding the freeze should feel free to call the Monitor toll-free at 
1-877-924-7483. 
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Claimant and Claimant Attorney 
Access to USDA Documents 


1. Introduction 

Some claimants and claimants' attorneys have questions about how to gain access to 
documents submitted into their Pigford case file by USDA. Usually these documents include: 
USDA's Response to the initial Claim Sheet and Election Form; USDA's petition for Monitor 
review; or USDA's Response to the claimant’s petition for Monitor review. 

This Monitor Update explains how claimants and their attorneys can go about getting copies 
of these USDA documents. 

2. Three Types of Cases for This Purpose 

For this purpose, claimants should fall into one of three categories: (1 ) assisted by Class 
Counsel or Of-Counsel; (2) assisted by attorneys who are neither Class Counsel nor Of- 
Counsel; and (3) filing a petition without the help of an attorney. 

a. Assisted by Class Counsel or Of-Counsel 

Claimants who are being assisted by Class Counsel or Of-Counsel should not have any 
problem with access to papers that USDA filed in their Pigford claims. Class Counsel 
should have a copy of these files, and Of-Counsel should be able to get a copy from Class 
Counsel. 

b. Assisted by an Attorney Who Is Not Class Counsel or Of-Counsel 

Some claimants are being assisted by attorneys who are neither Class Counsel nor 
Of-Counsel. For the purpose of this Update, these attorneys are referred to as 
Unaffiliated Counsel. Section 5 of this Update explains how these lawyers should go 
about getting papers that USDA submitted in the claimant's Pigford claim. 

c. Not Assisted by an Attorney — Pro Se 

Some claimants are not being assisted by an attorney at all. In legal terms, these 
claimants are acting "pro se" — that is to say, they are acting without legal counsel. 
Section 4 of this Update explains how these claimants should go about getting papers 
that USDA filed in their Pigford claims. 
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3. Types of Information Available to Claimant Varies 

In general, USDA files used by the Adjudicator in deciding the claimant’s case include two 
types of information. First, files sometimes include information about the claimant. This may 
include documents from old FmHA files, for example, or the results of USDA interviews about 
the claimant. 

Second, USDA files may include information about people other than the claimant. This may 
include, for example, information about people named by the claimant as similarly situated 
white farmers. Information about claimants and similarly situated white farmers that is 
contained in USDA’s responses to Track A claims is covered by the Privacy Act. A claimant can 
generally obtain private information about him- or herself but cannot obtain private 
information about other people. Therefore, a claimant who is not represented by a lawyer will 
not be able to obtain copies of any materials concerning similarly situated white farmers that 
USDA gave to the Adjudicator. 

Therefore, if a claimant is acting pro se, he or she will not receive USDA information about 
other people. 

4. Pro Se Claimants— How to Get USDA Submissions 

Pro se claimants — that is, claimants who are not being assisted by an attorney — need to take 
the following steps to get copies of information listed in paragraph 1 above. 

a. Get a Copy of Privacy Order and the Acknowledgement Form 

Claimants need to get a copy of the Privacy Order and the Privacy Order Acknowledg- 
ment Form. They can have these sent to them by calling toll-free at 1-877-924-7483. 

b. Read the Form Closely and Sign It 

Claimants should then read the Privacy Order and the Privacy Order Acknowledgment 
Form very closely and sign the Acknowledgement Form. When signed, that form is a 
binding legal document. It limits the claimant's right to use, distribute, or publish the 
information. 

c. Send the Signed Form to the Facilitator — and Include Claimant Mailing Address 

Claimants should then send the signed Acknowledgement Form to the Facilitator at: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

It is important that the claimant send a current mailing address to the Facilitator along 
with the signed form. 

The Facilitator will check that the Privacy Order Acknowledgment Form has been signed 
and forward the claimant's request to USDA. USDA will send the documents directly to 
the claimant. USDA will not, however, send the claimant any information about people 
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other than the claimant. This means they will not send any information about persons 
named as similarly situated white farmers. 

5. Unaffiliated Counsel — How to Get USDA Submissions 

If the claimant is assisted by unaffiliated counsel, the following steps need to be taken by the 
attorney to obtain copies of the materials listed in paragraph 1 above. 

a. Get Copies of Privacy Order and Acknowledgement Form 

Attorneys need to get a copy of the Second Amended Supplemental Privacy Act 
Protective Order ("Privacy Order") and the Privacy Order Acknowledgment Form. They 
can request them by calling toll-free at 1-877-924-7483. 

b. Sign Form and Return to USDA 

Attorneys then sign the form and return it to USDA through the Facilitator at the 
following address: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

Once these requirements have been met, the Government will authorize the Facilitator to 
send the materials listed in paragraph 1 above. Once an attorney has successfully signed and 
submitted a form, he or she does not need to sign another form to receive the files on other 
claimants. 
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Procedural Rules for the 
Track B Monitor Petition Process 


1 . General Procedures and Deadlines 

All of the Court orders referenced below may be found on the Court's web site at 

http://www.dcd.uscourts.gov. 

a. General Procedures. The general procedures for the Monitor review process can be 
found in the Court's April 4, 2000, Order of Reference. Further detail can be found in 
the Monitor's booklet entitled "Questions and Answers About Monitor Review of 
Decisions," which is available from the Office of the Monitor. 

b. Deadline for Petitions for Monitor Review. The deadlines for filing petitions for 
Monitor review are found in the Court's Order of July 1 4, 2000. In general, petitions 
must have been filed by November 1 3, 2000, or by 1 20 days from the date of the 
Arbitrator decision, whichever is later. 

c. Deadline for Responses to Petitions. The deadline for responding to petitions for 
Monitor review is found in the Court's Order of September 12, 2000. In general, 
responses to petitions must be filed within sixty days from the non-petitioning party's 
receipt of the petition for Monitor review. 

2. Filing Petitions for Monitor Review 

Under Track B, any party seeking Monitor review of the Arbitrator's decision must: 

a. Timely file with the Facilitator an original petition for Monitor review ("petition") and 
one copy of the petition. Petitions will be deemed "filed" as of the date of postmark. 
Petitions should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 

Portland, OR 97208-4390 
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b. File with the petition a Designation of Record. The Designation of Record shall include 
material before the Arbitrator in the petitioning Track B proceeding and shall 
specifically identify: (a) documentation; (b) exhibits; (c) testimony; (d) transcripts; and 
any other information that is a part of the record that should be considered by the 
Monitor for review. 

c. Timely serve one copy of the petition, including the designation of record, on the 
opposing party. Petitions will be deemed "served" as of the date of postmark. 

d. Attach a completed original certificate of service to the original petition at the time of 
filing and attach a copy of the certificate of service to each copy of the petition. 

3. Responding to Petitions for Monitor Review 

Under Track B, any party responding to a petition must: 

a. Timely file with the Facilitator an original response to the petition for Monitor review 
("response") and one copy of the response. Responses will be deemed "filed" as of 
the date of postmark. Responses should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 

Portland, OR 97208-4390 

b. In addition, the responding party may file a Designation of Record of additional 
material not identified by the petitioning party. The Designation of Record of the 
additional material shall specifically identify: (a) documentation; (b) exhibits; (c) 
testimony; (d) transcripts; and any other information that is a part of the record that 
should be considered by the Monitor for review. The Designation of Record of 
additional material, if filed, must be filed within sixty days from receipt of the 
petition for Monitor review. 

c. Timely serve a copy of the response, including the responding party's designation of 
record, if any, on the petitioning party. Responses will be deemed "served" as of the 
date of postmark. 

d. Attach a completed original certificate of service to the original response at the time 
of filing and attach a copy of the certificate of service to each copy of the response. 

The Monitor may, in her discretion, review material in the record before the Arbitrator that 
has not been designated by the parties. 

4. Publication of Rules 

The Arbitrator shall include copies of these rules whenever he sends to parties copies of 
decisions in their Arbitration cases. He shall also immediately send copies to all parties who 
have already received Arbitration decisions. The Arbitrator, the Monitor, and the parties shall 
also be free to send copies out to the public upon request. 
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Noncredit Claims — $3,000 for Each 
Prevailing Class Member 

1. Introduction 

The Consent Decree divided Pigford claims into two types — credit claims and noncredit claims. 
The vast majority of class members in the case have credit claims. Several hundred class 
members, however, have both a credit claim and a noncredit claim, or have only a noncredit 
claim. This Monitor Update describes noncredit claims, and describes the payment that class 
members with prevailing noncredit claims will receive. 

2. Noncredit Claims and Credit Claims — Defining the Difference 

In general, a credit claim is a claim based on the class member's effort to get a farm loan 
from USDA. For example, if a class member claimed that USDA discriminated against him or 
her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan — but instead is based on the class member's effort to receive some other type of benefit, 
including the payment of money, from USDA. For example, if a class member claimed that 
USDA discriminated against him or her in providing a USDA disaster payment, or in 
implementing a USDA conservation cost-share program, the class member made a noncredit 
claim. 

3. Award for Noncredit Claimants 

The amount to be given to class members who prevail on a noncredit claim is controlled by 
two legally binding documents. First, the Consent Decree sets the general rules. Second, an 
agreement by the parties that was entered as an official Order by the Court fills in many of 
the details. 

a. Consent Decree — Receive Amount Denied 

The Consent Decree provides that a class member who prevails on a noncredit claim is to 
receive the amount of the benefit that was wrongly denied to the class member. In 
addition, according to the Consent Decree, these payments will only be made if there are 
certain funds available in the USDA budget. 
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b. February 7, 2001, Stipulation and Order — $3,000 Payment 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the award that class members will receive in noncredit cases. 

The Order is based on an agreement that was reached by the government and Class 
Counsel. According to the Order, the government and Class Counsel believe that 
deciding the amount that should be paid for noncredit claims for each person would be 
difficult, if not impossible. 

The Government and Class Counsel therefore agreed, and the Court has ordered, that a 
class member who prevails on one or more noncredit claims will receive a single payment 
from USDA in the amount of $3,000. 

4. Other Details about the $3,000 Payment 

Several other details about the $3,000 noncredit payment were explained in the February 7, 
2001, Stipulation and Order. These are discussed below. 

a. Only One $3,000 Payment Per Class Member 

Each class member who prevails on a noncredit claim may receive only one $3,000 
payment. This is true even if the class member prevailed on more than one noncredit 
claim. This means, for example, that if the class member had a successful claim for a 
disaster payment in both 1 990 and 1 992, he or she would receive only one payment of 
$3,000. 

b. Credit and Noncredit Claim Combined 

If a class member prevailed on both a credit claim and a noncredit claim, the class 
member will receive a payment for both the credit claim and the noncredit claim. A class 
member, therefore, could receive both a $50,000 payment for a credit claim and a 
$3,000 payment for a noncredit claim. 

c. No Tax Payments for Noncredit Claims 

Class members who receive a $3,000 payment for a noncredit claim will not receive any 
more funds — either paid to them or paid directly to the Internal Revenue Service — to 
cover any tax obligations the class member might incur as a result of the $3,000 
payment. 

5. More Information 

Anyone who has any question regarding noncredit payments should feel free to call the Office 
of the Monitor at 1 -877-924-7483. For more information about the Judge's Order, or for a 
copy of the Order, please call the Monitor’s Office. 
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Debt Relief for Prevailing Class Members 


1. Introduction 

The Consent Decree in Pigford provided debt relief for prevailing credit claimants. This 
Monitor Update describes recent developments regarding debt relief and describes the debt 
relief class members will receive. 

2. Debt Relief Available Only for Successful Credit Claims 

In Pigford, debt relief can be granted only as a result of a successful Track A or Track B credit 
claim. In general, a credit claim is a claim based on the class member’s effort to get a farm 
loan from USDA. For example, if a class member claimed that USDA discriminated against him 
or her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan— but instead is based on the class member's effort to obtain some other benefit from 
USDA. For example, if a class member claimed that USDA discriminated against him or her in 
providing a USDA disaster payment, or in implementing a USDA conservation cost-share 
program, the class member made a noncredit claim. 

3. Consent Decree and Court Order 

Debt relief for class members who prevail on a credit claim is controlled by two legally binding 
documents. First, the Consent Decree sets the general rules. Second, an agreement by the 
parties was entered as an official Order by the Court and fills in many of the details. 

a. Consent Decree 

The Consent Decree provides that a class member who prevails on a credit claim is to 
receive a discharge of certain outstanding USDA debts. The discharge applies to those 
debts that were incurred under, or affected by, the USDA program or programs that 
were the subject of the credit claim. 

b. February 7, 2001, Stipulation and Order 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the debt discharge that class members will receive in credit 
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cases. The Order is based on an agreement that was reached by the government and 
Class Counsel. According to the Order, the government and Class Counsel had certain 
debts in mind when they wrote the part of the Consent Decree that provides for debt 
relief. These debts are more clearly defined in the Order. 

4. Debts to be Discharged 

Certain USDA debts will be discharged as a result of the Pigford settlement. These are 
discussed below. Three types of debts will be discharged. However, an important exception 
applies to the debt discharge. 

a. Debts Affected by Discrimination 

In general, if the Adjudicator or Arbitrator specifically identified a certain debt as being 
affected by discrimination, this debt will be discharged. 

b. Some Debts Incurred After the Discrimination Occurs 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 15, 1990, that date creates an important starting point for debt discharge 
purposes. 

Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan program (EM) 
is a separate program, and so forth. 

If, after the date of discrimination, the class member incurred additional debt that was of 
the same type as the debt that was subject to discrimination, the additional debt will be 
discharged. For example, if the Adjudicator found that USDA discriminated against the 
class member in denying a Farm Operating Loan in 1994, and the USDA then made a 
Farm Operating Loan to the class member in 1 995, the 1 994 and 1995 Operating Loans 
will be discharged. This is true even though the Adjudicator did not find discrimination in 
the 1995 Operating Loan. 

c. Some Debts Incurred at the Same Time as the Discrimination 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 15, 1990, that date creates an important starting point for debt discharge 
purposes. 
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Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan (EM) Program 
is a separate program, and so forth. 

If the class member incurred additional debt of the same type as the debt that was 
subject to discrimination, and incurred the additional debt at the same time as the 
discriminatory act, the additional debt will be discharged. For example, suppose the 
Adjudicator found that discrimination occurred in 1990 in USDA's servicing of a 1989 
Farm Operating Loan. If at the same time in 1990 USDA made a Farm Operating Loan to 
the class member, the 1990 Farm Operating Loan will be discharged. This is true even 
though the Adjudicator or Arbitrator did not find discrimination in the making of the 
1 990 Farm Operating Loan. 

d. Important Exception Affecting Debt Relief — Older Lawsuits 

An important exception applies to all of the above debt discharge discussion. No debt 
discharge will apply to any debts that were the subject of litigation separate from this 
lawsuit if there was what is known as a final judgment in that separate lawsuit, and if all 
of the appeals for that separate lawsuit have been forgone or completed. For example, if 
a class member was involved in a lawsuit with USDA that was begun and completed in 
1 990, and the result of the 1 990 lawsuit was that USDA got a judgment against the class 
member, and all appeals have been exhausted, debt discharge in the Pigford settlement 
will not change the result of the 1990 lawsuit. 

e. Loans Made after December 31, 1996 — No Debt Discharge 

Loans made after the period covered by the Consent Decree — December 31, 1996 — are 
not subject to discharge as a result of the Consent Decree. For example, if a class 
member received a Farm Operating Loan in 2000, this loan cannot be discharged as a 
result of the Consent Decree. 

5. More Information 

For more information about the February 7, 2001, Order, or for a copy of the Order, please 
call the Monitor's Office. The phone number is listed below. 

Anyone who has any question regarding debt relief should call the Monitor toll free at 
1-877-924-7483. 
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Understanding Who Is Part of the Pigford Case 


A. Introduction 

People who are interested in being part of the Pigford case fall into three groups: (1) people 
who are in the case, (2) people who might get into the case, and (3) people who will not get 
into the case. This Update explains the rules that determine who is in each group and gives 
some statistics about each group {as of November 26, 2002). 

B. Definitions 

Before explaining the three groups, it is important to explain what some basic terms mean. 

1. What is the "Consent Decree"? The Consent Decree is the document that explains what 
the parties agreed to when they settled the case. The Court approved the Consent 
Decree after a Fairness Hearing. 

2. What is a "Claim Sheet"? The term "Claim Sheet" refers to the Claim Sheet and Election 
Form — the package of forms that one fills out to file an official claim in the case. The 
deadline for filing a timely Claim Sheet was October 1 2, 1 999. 

3. What is a "Petition for Monitor Review"? Petitions for Monitor Review are the papers 
that one files to ask the Monitor to review the decision that was made by the 
Facilitator, Adjudicator, or Arbitrator. There are deadlines for filing Petitions for 
Monitor Review: people may call the Facilitator's office at 1 -800-646-2873 to find out 
about deadlines. 

4. What is a "Late Claim Application"? There are many people who did not file a Claim 
Sheet on time who believe that they should be part of the case. A person cannot file a 
Claim Sheet after the deadline (after October 12, 1999) without first getting 
permission to do so from the Arbitrator. A "Late Claim" application asks the Arbitrator 
for permission to file a late Claim Sheet. This procedure is sometimes called "5(g)" 
because it is explained in paragraph 5(g) of the Consent Decree. The Arbitrator is 
allowed to approve a "Late Claim" application only if he determines that a person was 
unable to file his or her Claim Sheet on time because of extraordinary circumstances 
beyond his or her control. The deadline for filing "Late Claim" applications was 
September 15, 2000. 

5. What is "Late Claim Reconsideration"? If a person filed a "Late Claim" application on 
time (by September 1 5, 2000) and the Arbitrator rejected his or her application, the 



164 


Monitor Update 

Understanding Who Is Part of the Pigford Case 
November 27, 2002 
Page 2 


person has a chance to ask the Arbitrator to reconsider his decision. Requests for 
reconsideration must generally be filed within 60 days after the date of the 
Arbitrator's rejection letter. 1 

C. The Three Groups: Who Is In the Case? 

1. Group One: People Who Are In the Case 

In general, the people who are in the case or have permission to join the case consist of 

those who: 

a. Filed Claim Sheet On Time. There are approximately 21 ,776 people who filed a 
Claim Sheet by October 12, 1999, and were determined "eligible" by the 
Facilitator. 2 

b. Filed "Late Claim" Application, Request Approved. There are approximately 
1,631 people who did not file a Claim Sheet on time but who did file a "Late 
Claim" application on time and had the "Late Claim" application approved by 
the Arbitrator. 3 These people have permission to file a late Claim Sheet. The 
Facilitator either gave them or will give them a deadline for filing a Claim Sheet. 
Once the Claim Sheet is filed, if the Facilitator finds them eligible, they will be 
part of the case. 

2. Group Two: People Who Might Get Into the Case 

In general, the people who might get into the case consist of those who: 

a. Filed Timely "Late Claim" Application, No Decision Yet. There are approximately 
7,341 people who did not file a Claim Sheet on time (by October 1 2, 1 999) but 
who did file a "Late Claim" application on time (by September 1 5, 2000) and 
have not yet received a decision on their "Late Claim" application. 

b. "Late Claim" Application Rejected, Filed "Late Claim” Reconsideration Request. 
There are approximately 1 7,891 people who filed timely requests for 
reconsideration after they had their "Late Claim" applications rejected by the 
Arbitrator and have not yet received decisions on their requests for 
reconsideration. 


When the Arbitrator first officially established a reconsideration policy, the deadline was different. 
Call the Facilitator at 1-800-646-2873 to find out about reconsideration deadlines. 

Approximately 23,148 people filed timely Claim Sheets. Of those, the Facilitator found that 
approximately 21,776 are eligible. People in certain categories who were found ineligible have the 
opportunity to file a Petition for Monitor Review up until their petition deadline. The Facilitator 
has identified approximately 163 people who have the right to petition the Monitor regarding 
eligibility determinations. Monitor Update No. 5 explains eligibility and the rules and deadlines in 
the Monitor petition process as it relates to eligibility (available from the Monitor's office; call toll- 
free, 1-877-924-7483). 

Statistics in this Update concerning the "Late Claims" process are current as of October 1, 2002. 
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3. Group Three: People Who Will Not Get Into the Case 

The Consent Decree and Court Orders in this case establish cutoff dates for getting into 
the case. These Orders provide that the following people will not get into the case: 

a. Did Not File Timely Claim Sheet and Did Not File Timely "Late Claim" Application. 
People who did not file a Claim Sheet on time (by October 1 2, 1999) and did not 
file a "Late Claim" application on time (by September 1 5, 2000) will not get into 
the case. There are approximately 8,025 people who filed "Late Claim" 
applications after the deadline (after September 15, 2000) — these people will 
not get into the case. IT IS NOW TOO LATE TO FILE A "LATE CLAIM" 

APPLICATION. 

ACCORDING TO THE RULES IN THIS CASE, ANYONE WHO DID NOT FILE A 
CLAIM SHEET BY OCTOBER 12, 1999, OR A "LATE CLAIM" APPLICATION BY 
SEPTEMBER 15, 2000, CANNOT BE PART OF THE CASE. 

b. Filed Timely "Late Claim" Applications, But Lost in "Late Claim" Process. There 
are approximately 52,256 people who filed timely "Late Claim" applications that 
were rejected by the Arbitrator. Some of those people had their deadlines for 
filing reconsideration requests pass without filing a timely request for 
reconsideration: those people will not get into the case. Additionally, some 
people filed timely requests for reconsideration, but the Arbitrator denied their 
request for reconsideration: those people will not get into the case. There is no 
Monitor review of decisions in the "Late Claim" process. 

D. Results for People Who Are In the Case 

Most people who are in the case chose Track A (Adjudication). A chart showing the results for 
people in Track A is attached to this update. A chart showing the results for people in Track B 
is available from the Monitor's Office (1-877-924-7483). 

People who believe that the decision of the Facilitator, Adjudicator, or Arbitrator in their case 
is wrong have an opportunity to petition for Monitor review. Deadlines apply in the Monitor 
review process. 4 Call the Facilitator at 1-800-646-2873 find out about deadlines for 
petitioning for Monitor review and to request a booklet that explains the Monitor review 
process. 

E. Questions 

Individuals may call the Monitor's office toll-free at 1-877-924-7483 with questions. 


The exception is that some decisions made by the Facilitator are not subject to Monitor review. 
The Facilitator can answer individuals' questions about whether or not they have the right to 
petition. 
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Resources for Pigford Claimants 


1. Introduction 

Claimants frequently contact the Office of the Monitor and request information and 
assistance. 1 One of the Monitor's duties is to assist claimants with "other problems" that they 
are having with regard to the Consent Decree. Many claimants, however, have problems that 
are not within the authority of the Monitor to solve. This Monitor Update provides a few 
suggestions for other resources that may be helpful to these claimants. 

2. Debt Relief Available Only for Successful Credit Claims 

Before using the resources mentioned in this Update, a claimant should be aware of two 
warnings. 

a. Other Resources May Be Helpful 

This Update mentions only a few of the possible places that a claimant might turn to for 
help. There are likely many others that are not mentioned here that could be helpful. If a 
group or agency is not listed here, this does not mean that the Monitor's Office thinks 
the group or agency does poor work. 

b. Monitor Cannot Vouch for Groups Mentioned 

Several groups and agencies are mentioned in this Update. The Monitor's Office cannot 
vouch for these groups or agencies. Each claimant should investigate the group or 
organization carefully before taking advice from them. 

3. When the Monitor Can Help 

The Consent Decree permits the Monitor to help claimants resolve problems that claimants 
have with the Consent Decree. For example, the Monitor can help solve claimant problems of 
the following types. 


The Monitor's duties and responsibilities are outlined in the Consent Decree and the Order of 
Reference. Claimants can receive a copy of the Consent Decree and/or the Order of Reference by 
calling our toll free number (1-877-924-7483) and requesting a copy. 
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a. Debt Relief 

Successful Track A credit claimants may be entitled to have part or all of their USDA debt 
forgiven. Debt relief is confusing, however. If a claimant believes that he or she has USDA 
debt that should be forgiven, the Monitor may be able to help. The Monitor has also 
written a short guide, "Monitor Update Number 10, Debt Relief." This Update is available 
by calling the Monitor's toll-free number. Claimants with questions can contact the 
Monitor's Office for further assistance. 

b. Injunctive Relief 

Successful Track A credit claimants are entitled to receive Injunctive Relief. This may 
include, for example, priority consideration for a new USDA loan. If a claimant believes 
his or her right to Injunctive Relief is being denied, the Monitor may be able to help. 
Successful non-credit claimants also are entitled to a limited form of Injunctive Relief. A 
short written guide, "Monitor Update Number 4, Injunctive Relief," may also be of help. 
This Update is available by calling the Monitor's toll-free number. 

c. Other Problems Related to the Consent Decree Settlement 

Prevailing claimants may have other problems related to the Consent Decree. These could 
include, for example, the timing of cash payments, non-credit relief, some tax-related 
problems, and other matters. Claimants with these types of questions should contact the 
Monitor. 

4. How to Contact the Monitor 

a. By Phone - 1-877-924-7483 

Claimants may contact the Office of the Monitor by calling toll free 1-877-924-7483. If 
the operator who answers the call is unable to assist a Claimant, Claimants may make an 
appointment to speak with a member of the Monitor's legal staff. 

b. In Writing 

The Monitor can be reached by writing: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 

5. When the Monitor Cannot Help 

Problems faced by claimants often are not related to the Pigford Consent Decree. The Monitor 
is not allowed to help claimants with these kinds of problems. 

For example, many claimants find it hard to develop the cash flow plans and other financial 
plans that lenders often want to see before a loan is made. Further, some claimants find it 
difficult to deal with private lenders and other creditors. In both cases, since the problems are 
not related to the Consent Decree, the Monitor cannot provide the kind of help the claimant 
may need. The following groups and organizations may, however, be of some help in these 
situations. 
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a. University and Extension Programs 

A number of colleges and universities have programs that are designed to help farmers. 
The programs mentioned below actively aim to assist African American farmers. 

1) Alcorn State Cooperative Extension (Mississippi) 

Alcorn State University Cooperative Extension Program 

Small Farm Outreach Training and Technical Assistance Project 

1000 A.S.U Dr. #479 

Alcorn State, MS 39096-7500 

Phone: 601 -877-61 28 

Fax: 601-877-6694 

Web site: none 

Service Area: Southwest Mississippi. 

2) Tuskegee University (Alabama) 

Tuskegee University Cooperative Extension Program 

204 Morrison Mayberry Hall 

Tuskegee, Alabama 36088 

Phone: 334-724-4441 

Fax: 334-727-8812 

Web site: www.tusk.edu 

Service area: State of Alabama. 

3) North Carolina A&T Small Farm Outreach Training & Technical Assistance Program 
(North Carolina) 

North Carolina A&T State University 
Cooperative Extension Program 
Greensboro, NC 27411 
Phone: 336-334-7024 
Fax: 336-334-7207 

Web site: http://www.ag.ncat.edu/extension/programs/sfottap/index.htm 
Service Area: State of North Carolina. 

4) University of Arkansas of Pine Bluff (Arkansas) 

University of Arkansas of Pine Bluff Small Farms Program 
1200 North University Drive 

UAPB Mail Slot 4906 
Pine Bluff AR, 71601 
Phone: 870-575-8142, 7246 
Fax: 870-543-8035 
Web site: none 

Service Area: Thirteen Arkansas counties: Jefferson; Lincoln; Drew; Desha; Chicot; 
Ashley; Crittenden; St. Francis, Woodruff; Lee; Phillips; Monroe; Arkansas. 
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5) Southern University 

Louisiana Family Farm Technical Assistance Project 

Southern University 

Baton Rouge, LA 

Phone: 225-771-3863 

Fax: 225-771-5728 

Web site: none 

Service Area: Nineteen parishes in Northeastern Louisiana. 

b. Farm Advocacy Group 

The following groups are generally private nonprofit organizations that work closely with 
African American farmers. They are not part of a college or university. 

1} Arkansas Land and Farm Development Corporation 

Arkansas Land and Farm Development Corporation 

Route 2 Box 291 

Brinkley, AR 72021 

Phone: 870-734-1140 

Fax: 870-734-4197 

Web site: none 

2) Federation of Southern Cooperatives/Land Assistance Fund 

Administrative Office 
2769 Church Street 
East Point, GA 30344 
Phone: 404-765-0991 
Fax: 404-765-9178 

Georgia Field Office 
P.O. Box 3092 
Albany, GA31706 
Phone: 912-432-5799 
Fax: 912-439-0894 

Rural Training & Research Center 
P.O. Box 95 
Epes, AL 35460 
Phone: 205-652-9676 
Fax: 205-652-9678 

Web site: http://www.federationsoutherncoop.com/ 

c. Legal Organizations 

Claimants may have questions about other legal problems. The Monitor is not allowed to 
provide legal advice to class members. Claimants experiencing legal problems may wish to 
contact one of the following nonprofit organizations that assist family farmers, including 
African American family farmers. 
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1) Land Loss Prevention Project 

Land Loss Prevention Project 
P.O.Box 179 
Durham, NC 27702 
Phone: 919-682-5969 
Toll-Free: 1-800-672-5839 
Fax: 919-688-5596 
Web site: www.landloss.org 

Service Area: State of North Carolina. 

2) Farmers ' Legal Action Croup, Inc. 

Farmers' Legal Action Group, Inc. 

46 E. 4th St., Suite 1301 

St. Paul, MN 55101-1109 
Phone: 651 -223-5400 
Fax: 651-223-5335 
Web site: www.flaginc.org 

Service Area: Nationwide. 

d. State Departments of Agriculture 

Each state maintains a state Department of Agriculture. Claimants may want to contact 
their state department of agriculture for additional assistance. A listing of all of the 
states departments of agriculture can be found on the web at: 

http://www.accesskansas.org/kda/stateags.html 

e. USDA 

USDA maintains the following resources that may be of help to claimants. 

1) USDA Hot Line for Minority and Socially Disadvantaged Farmers (MSDA) 

The Farm Service Agency (FSA) has established an Office of Minority and Socially 
Disadvantaged Farmers Assistance (MSDA) to work with minority farmers who 
have concerns about loan applications filed with local FSA offices. The MSDA 
Office will operate Monday to Friday, 8 to 5 p.m. Eastern Time. 

Office of Minority and Socially Disadvantaged Farmers 

Farm Service Agency 

USDA 

1400 Independence Ave SW 
Mail Stop 0501 
Washington, DC 20250-0501 

Phone: 1 -866-538-2610 (toll-free) or 202-720-1 584 (local) 

FAX: 1 -888-21 1 -7286 (toll-free) or 202-690-3432 (local) 

E-mail: msda@wdc.usda.gov 
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2) USD A Office of Civil Rights - Discrimination Complaints 

USDA maintains an Office of Civil Rights. The Office of Civil Rights is unable to 
address matters arising under the Consent Decree. This Office investigates and 
acts on claims of discrimination involving events in USDA-sponsored programs 
that occur after the close of the Pigford class period — that is, after December 31 
1996. 

Office of Civil Rights 
USDA 

1400 Independence Avenue SW 
Mail Stop 9410 
Washington, D C 20250 
Phone: 202-720-5964 
TTY 202-402- 0216 
Fax: None 

Web site: http://www.usda.gov/da/cr.html 

3) Farm Service Agency Appeals 

Farm Service Agency (FSA) applicants may appeal many adverse FSA decisions. 
To appeal an FSA decision, the applicant must ask for a hearing within thirty 
days after he or she received notice of the adverse decision. If an applicant 
receives a letter of denial from FSA, there should be directions about how to go 
forward with an appeal. 
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This booldet contains questions and answers about the Monitor's review of decisions made 
by the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. It is current as of May 2002. Please read this booklet carefully before you 
prepare your Petition for Monitor Review. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied 
any aspect of relief has the right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if the decision in your Track A case granted you 
$50,000 in cash, and some debt relief, but you believe that you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask the Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in the relief awarded. 

My skiff and I will review every Petition for Monitor Review that I receive. Please note, 
though, that I have the power to require reexamination of your claim only if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

If you choose to file your Petition for Monitor Review without a lawyer, I suggest that you 
use the sample form enclosed with this letter (it is called "Monitor Form #1 : Petition for 
Monitor Review"). I strongly suggest that you use the form, but you are not required to use 
it — a letter that covers all of the information asked for on the form will do if you prefer 
that. 


The most important thing about the Petition for Monitor Review is your careful, detailed 
explanation of why you think the decision made by the Facilitator, Adj udicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 


Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 
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3. Should I get a lawyer to help me with this Petition for Monitor Review? 

You have the right to proceed without a lawyer, but 1 very strongly encourage you to have 
a lawyer to help you write your Petition for Monitor Review. I think it is a good idea 
because a thorough legal analysis of what has happened in your case will help you to write 
the strongest possible Petition. If, however, you choose to file your Petition without a 
lawyer, I will accept it My staff and I will review all of the details of your Petition and the 
other papers in your file very closely' whether or not you have a lawyer. 

You have the right to be represented by any lawyer whom you might choose in the process 
of petitioning for review. If you plan to submits petition, you may want tocontacta local 
lawyer for assistance. Alternatively, Class Counsel in this case may be able to help you. 
They asked me to tell you that if you want their help, you should send them (a) a letter 
giving them permission to represent you, and (b) a photocopy of the decision denying you 
relief. Class Coimsel may be contacted at: 

Alexander J. Pires, Jr. 

Conlon, Frantz, Phelan and Pires, LLP 
1818 N Street NW, Suite 700 
Washington, DC 20036 
Phone: 202-331-7050 
Fax:202-331-9306 

J.L. Chestnut 

Chestnut, Sanders, Sanders, Pettway, Campbell & Albright, LLP 

One Union Street 

Selma, AL 36701 

Phone: 334-875-9264 

Fax: 334-875-9375 

Phillip L. Fraas 
555 13th Street NW 
Washington, DC 20004 
Phone: 202-637-6624 
Fax: 202-637-5910 

Some lawyers may agree to represent you at no charge — they may be willing to try to seek 
payment of their fees from the government rather than from you. 

4. Can the Monitor actually change decisions? 

No. The Consent Decree provides that the Monitor does not have the power to reverse or 
change any decisions. I do have the power to "direct their reexamination" by the 
Facilitator, Adjudicator, or Arbitrator. That means that 1 can require them to review your 
case again. 
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The Adjudicator's office has informed me that when I direct reexamination, a different 
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the 
decision maker for all eligible Track A claims.) 

5. When can the Monitor require that a claim be reviewed again? 

1 have the power to require that your claim be reviewed again, but only if I find that the 
initial decision contained a "clear and manifest error . . . [ that] has resulted or is likely to 
result in a fundamental miscarriage of justice." I put those words in quotations because 
that is what the Consent Decree says. When I find an error that meets that test, I will 
require that the claim be reviewed again. In the letter I write requiring the review, I will 
explain the error(s) that I foimd. You will be sent a copy of any such letter that I write in 
your case. If I do not find an error that meets that test, your request for reexamination will 
be denied. 

6. What papers can the Monitor review? 

In general, the Monitor's office will review your case and make a decision based only on 
the following: (a) the claim form that you submitted when you first made your claim; 

(b) the materials that the government submitted in response to your claim form; (c) the 
decision of the Facilitator, Adjudicator, or Arbitrator that you or the government thinks is 
wrong; (d) your Petition for Monitor Review or the government's Petition for Monitor 
Review; and (e) any response to the Petition for Monitor Review. 

If you are requesting Monitor review, you (or your lawyer) only need to send me your 
Petition for Monitor Review. If the government is requesting Monitor review, you (or your 
lawyer) may send me a response to the government's Petition for Monitor Review. I have 
access to the claim form, the materials the government submitted, and the initial decision 
in your case. 

7. Can I send in additional information and papers for the Monitor to 
review as part of my Track A case? 

You were responsible for raising all of the issues and presenting all of the facts of your case 
in your original claim form. Although that is the rule, in some limited, special 
circumstances the Monitor's office will consider additional information and papers that 
you send in with your Petition for Monitor Review. 

As you may know, there have been many more claims in this case than anyone expected. 
Because of the large number of claims and for other reasons, there may have been 
problems in the claims process in some cases that caused a fundamental miscarriage of 
justice. In some of those cases, it may be impossible to correct an injustice without referring 
to additional information and papers that were not filed with the original claim form. 

Judge Friedman addressed this issue in an Order on April 4, 2000. The Order provides that 
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in Track A cases, the Monitor may consider additional information and papers when they 
"address a potential flaw or mistake in the claims process that . . . would result in a 
fundamental miscarriage of justice if left unaddressed." 

If you think that there was a flaw or mistake at any point in the processing of your claim, 
and you think that because of that mistake to fully tell your story you need to show the 
Monitor information or papers that were not included with your original claim form, 
please send that information and a copy of those papers to me along with your Petition. 
The flaw or mistake could have occurred when you or the attorney filled out your claim 
form, when the government made its submission, when the Adjudicator made its decision, 
or at any other stage of processing the form. 

If you are going to send in additional papers with your Petition for Monitor Review of 
your Track A case, please be sure to describe the flaw or mistake in your Petition. 1 will not 
be able to consider your additional information or papers unless T understand how they 
address a flaw or mistake in the claims process. 

8. Can I send in additional papers for the Monitor to review as part of my 
Track B case? 

No. The Judge's Order of April 4, 2000, states that the Monitor may not review additional 
papers in Track B cases. The Order explains that the rule is different for Track B because of 
the more expanded opportunities to develop an official record in Track B cases. 

9. Can I see what the government submitted in my Track A case before I 
write my Petition for Monitor Review? 

The general rule is that the government's submission in your case may not be given out to 
anyone — not even to you — because it contains confidential information about the white 
farmer(s) who you named on your claim form. 

The Privacy Act is a statute that applies to certain information about individuals and that 
places restrictions on the disclosure of that information. Judge Friedman entered a 
"Privacy Order" in this case. It allows certain people to get access to information that is 
protected by the Privacy' Act if they sign the Privacy Order and agree to live by its terms. 
The rules about access to this information follow. 

9a. If you are represented by Class Counsel. Class counsel in this case have signed 
the Privacy Order — if they are representing you, they can get access to the 
government's submission in your case. (See question 3 above for information about 
how to contact Class Counsel.) 

9b. If you are represented by a lawyer other than Class Counsel. If you are 
represented by a lawyer other than Class Counsel, your lawyer may sign the Privacy 
Order and go through a simple procedure to get a copy of whatever the government 
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submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877- 
924-7483 to obtain a copy of the Privacy Order. Once (1) you sign a form indicating 
that the lawyer represents you; (2) your lawyer signs the Privacy Order 
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the 
Facilitator will send your lawyer a copy of the government’s submission in your case. 

9c. If you are not represented by a lawyer. If you have decided to write your Petition 
for Monitor Review on your own without a lawyer and you would like to see a copy 
of the government's submission in your case, please call my office directly at 1 -877- 
924-7483. We will make arrangements for you to see the parts of the submission that 
are not prohibited from disclosure by the Privacy Order. 

10. Can I talk with the Monitor's office about my Petition for Monitor 
Review? 

No. Judge Friedman's Order of April 4, 2000, provides that this review process is a "paper- 
only" process. That means that I will base my decisions entirely on the papers in your file, 
noton any conversations that my staff or I have with you. Your Petition for Monitor 
Review is your only chance to explain why the decision was a "clear and manifest error." 
That is why you must be so careful to tell the complete story in writing in your Petition. 

As I explained in the letter that I sent to you with this booklet, my staff and I will be happy 
to talk with you about any problems you may have other than problems with the decision 
in your case. For example, my staff and T can talk with you on the phone or in person to try 
to solve any problems you may have with injunctive relief. ("Injunctive relief" refers to 
approved claimants' rights to get priority consideration for certain loans, and for purchases 
and leases of inventory property, along with other rights. For a detailed explanation of 
those rights, call 1 -877-924-7483 and ask for the "injunctive relief" update free of charge.) 

11. Can USD A take action against me on a loan while the Monitor is 
reviewing my case? 

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor 
Review by a certain date the protection of a "freeze" of certain USDA action. To benefit 
from the freeze, your Petition must be mailed and postmarked by the deadline in your 
case. The deadline for filing a petition for Monitor Review is discussed in question number 
14, below. Under the terms of the freeze, USDA agrees not to accelerate your loan, 
foreclose on your loan, or dispose of any inventory property that once belonged to you 
while the freeze is in effect The freeze will be in effect until the Monitor's review of the 
Petition is complete and the reexamination, if any, is complete. 

The freeze does not prevent USDA from recovering debts you owe to the federal 
government through administrative offset However, if your Track A or Track B claim is 
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successful, under certain circumstances USDA will refund any money that they recovered 
from you by offset. 

The exact terms of the freeze are described in a policy notice that was issued by USDA. Tf 
you would like a copy of it, please call my office at l-877-924-7483to request it. You may 
also call and request Monitor Update Number 6, which explains the freeze. 

12. What if my Track A claim involved attempting to apply for a loan, and 
my claim was denied? 

Some claims that focused on attempts to apply for a loan or other farm benefit may be 
denied by the Adjudicator or Arbitrator for failing to meet the rules that govern these 
claims. If you have one of these claims, please be sure to answer the following questions in 
your Petition for Monitor Review: 

a. Did you contact a USDA office (or employee of that office) and state that you wanted 
to apply for a particular loan or benefit? If yes, please explain. 

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit 
application forms or otherwise discourage you from applying? If yes, please explain 
in detail. 

c. Please state the year and general time of year (month or season) when you tried to 
apply. If you tried more than once, please list every time you tried. 

d. Please state the type and amount of loan for which you were applying. ("Types" of 
loans mean, for example, operating loans or farm ownership loans.) 

e. Please state how you planned to use the money (for example, to plant com or to buy 
a tractor). 

f. Please explain why your farm plans were consistent with farming operations in your 
area in that year. (For example, please explain why your farm plans would work in 
your type of climate and soil, or explain how the crops or livestock in your plan were 
typical for your area.) 

13. What if I already submitted my Petition for Monitor Review? 

If you've already submitted your petition, you may call my office at 1-877-924-7483 to find 
out the status of the petition — we can tell you whether it has been sent to the government 
for response, and whether the Facilitator has routed your case file to the Monitor's office 
for a decision. We are working on thousands of petitions, and we are doing a very careful 
review of each one. Because there are so many petitions in the process, we cannot predict 
the date when the Monitor will make a decision in your case. 
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14. Is there a deadline for Petitioning for Monitor Review? 

Yes. A court order dated July 14, 2000, established deadlines for Petitions for Monitor 
Review. 

a. Decisions dated on or before July 14, 2000. If the Adjudicator or Arbitrator 
decision was dated on or before July 14, 2000, the Petition must have been submitted 
by November 13, 2000 (or, if the claimant was listed on a Register of petitions, the 
petitions submitted by the claimant's attorney must have been postmarked by 
September 15, 2001, as described by Court Orders dated November 8, 2000, and 
May 15, 2001). 

b. Decisions dated after July 14, 2000. If the Adjudicator or Arbitrator decision was 
dated after July 14, 2000, the Petition must be postmarked by 120 days after the date 
of the Adjudicator or Arbitrator decision. 

No Petitions or additional Petition information can be submitted after your deadline has 
passed. For more information about the petition deadline, please call our office at 1-877- 
924-7483 and request Monitor Update Number 3. 

15. What are the steps in the Monitor review process? 

In general, there are three steps. 

First, you or your lawyer must send me a written Petition for Monitor review. 

Second, the government will have a chance to respond to your Petition. 

Third, the Facilitator will route your file to the Monitor for decision, and the Monitor's 
office will review your case. I will send you a letter explaining my decision. If I decide to 
direct reexamination, 1 will write a "reexamination letter" that explains the clear and 
manifest errors that T found in your file — that letter, along with any documents that T have 
accepted into the record in your case, will be sent to the Facilitator, Adjudicator, or 
Arbitrator, and copies will be sent to you and to the government. If I decide not todirect 
reexamination, I will send you a letter explaining my reasoning. 

16. Can USD A ask the Monitor to review cases too? 

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same 
standards as those described above for claimants. 

17. Can I appeal the Monitor's decision? 

No. The Monitor's decision is final. If the Monitor decides not to grant reexamination in 
your case, there are no more opportunities for appeal under the Consent Decree in the 
Pigfbrd lawsuit. 
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1. Background 

Name: 

Address: 

City: 

Phone: 

Claim #: 

Today's Date: 

2. Representation 

Are you represented by a lawyer regarding this Petition for Monitor Review? 

I~1 Yes O No 
If yes, who? 

Name: 

Address: 

City: State: Zip: 

Phone: 

If you check "yes" and give us your lawyer's name and address, we will send 
your lawyer copies of all of the papers that we send to you. 

3. Additional Information or Papers 

Are you submitting any additional information or papers along with your Petition for 
Monitor Review? 

I I Yes Q No 

If no, go to section 4 below. 

If yes, please explain the flaw(s) or mistake(s) in the claims process in your case. 
(Please feel free to attach more pages.) 


State: Zip: 

Fax: 

Tracking #: 
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Please describe the additional information or papers that you would like the 
Monitor to review because of the flaw(s) or mistake(s). (Please feel free to attach 
more pages.) 


Please explain why there would be a fundamental miscarriage of justice if the 
Monitor does not consider the additional information or papers. (Please feel free 
to attach more pages.) 


4. Explain the Error 

As explained in the letter and booklet that were sent with this form, the Monitor can 
only require reexamination of your decision if she finds that the decision was a "clear 
and manifest error" likely to result in a "fundamental miscarriage of justice." Please 
explain why the decision in your case was that type of "clear and manifest error." It is 
very important that you explain in full detail every reason why the decision was a 
"clear and manifest error." (Please feel free to attach more pages.) 


Petition for Monitor Review — Page 2 
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5. Claims Involving Attempts to Apply 

If your claim of discrimination involved your attempt to apply for a loan, please 
answer the following questions. (If your claim is not about an attempt to apply for a 
loan, please go to part 6.) (Please feel free to attach more pages.) 

a. Did you contact a USDA office (or employee of that office) and state that you 
wanted to apply for a particular loan or benefit? If yes, please explain. 


b. Did a USDA employee (or employees) refuse to provide you with loan or 
benefit application forms or otherwise discourage you from applying? If yes, 
please explain in detail. 


Petition for Monitor Review — Page 3 
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c. Please state the year and general time of year (month or season) when you tried 
to apply. If you tried more than once, please list every time you tried. 


d. Please state the type and amount of loan for which you were applying. 

("Types" of loans mean, for example, operating loans or farm ownership loans.) 


e. Please state how you planned to use the money (for example, to plant corn or to 
buy a tractor). 


f. Please explain why your farm plans were consistent with farming operations in 
your area in that year. (Fot example, please explain why your farm plans would 
work in your type of climate and soil, or explain how the crops or livestock in 
your plan were typical for your area.) 


6. Signature 

Please sign here. By signing this Petition, you are promising that you believe that 
everything you are saying in this Petition is true. 


Signature 


Date 


7. Submit Your Petition 

Submit your completed Petition for Monitor Review to: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 

The Monitor's office will send you a letter confirming that they have received this 
Petition for Monitor Review from you. The letter will include a photocopy of your 
Petition for Monitor Review for your records. 


Petition for Monitor Review — Page 4 
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Monitor Form #1: 

Petition for Monitor Review 

1. Background 

Name: 

Address: 

City: 

Phone: 

Claim #: 

Today's Date: 

2. Representation 

Are you represented by a lawyer regarding this Petition for Monitor Review? 

I~1 Yes O No 
If yes, who? 

Name: 

Address: 

City: State: Zip: 

Phone: 

If you check "yes" and give us your lawyer's name and address, we will send 
your lawyer copies of all of the papers that we send to you. 

3. Additional Information or Papers 

Are you submitting any additional information or papers along with your Petition for 
Monitor Review? 

I I Yes Q No 

If no, go to section 4 below. 

If yes, please explain the flaw(s) or mistake(s) in the claims process in your case. 
(Please feel free to attach more pages.) 


State: Zip: 

Fax: 

Tracking #: 
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Please describe the additional information or papers that you would like the 
Monitor to review because of the flaw(s) or mistake(s). (Please feel free to attach 
more pages.) 


Please explain why there would be a fundamental miscarriage of justice if the 
Monitor does not consider the additional information or papers. (Please feel free 
to attach more pages.) 


4. Explain the Error 

As explained in the letter and booklet that were sent with this form, the Monitor can 
only require reexamination of your decision if she finds that the decision was a "clear 
and manifest error" likely to result in a "fundamental miscarriage of justice." Please 
explain why the decision in your case was that type of "clear and manifest error." It is 
very important that you explain in full detail every reason why the decision was a 
"clear and manifest error." (Please feel free to attach more pages.) 


Petition for Monitor Review — Page 2 
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5. Claims Involving Attempts to Apply 

If your claim of discrimination involved your attempt to apply for a loan, please 
answer the following questions. (If your claim is not about an attempt to apply for a 
loan, please go to part 6.) (Please feel free to attach more pages.) 

a. Did you contact a USDA office (or employee of that office) and state that you 
wanted to apply for a particular loan or benefit? If yes, please explain. 


b. Did a USDA employee (or employees) refuse to provide you with loan or 
benefit application forms or otherwise discourage you from applying? If yes, 
please explain in detail. 


Petition for Monitor Review — Page 3 
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Tlus booldet contains questions and answers about the Monitor's review of decisions made 
bv the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. It is current as of October 2003. Please read this booklet carefully before 
you prepare your Petition for Monitor Review or if you have questions about the Monitor 
Review process. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied 
any aspect of relief has the right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if tire decision in your Track A case granted you 
$50,000 in cash and some debt relief, but you believe that you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask the Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in tire relief awarded. 

My staff and I will review every Petition for Monitor Review that 1 receive. Please note, 
though, drat I have tire power to require reexamination of your claim oirly if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

If you choose to file your Petition for Monitor Review without a lawyer, 1 suggest that you 
use die sample form enclosed vvidi diis letter (it is called "Monitor Form #1 : Pe tition for 
Monitor Review"). I strongly suggest that you use the form, but you are not required to use 
it — a letter that covers all of die information asked for on the form will do if you prefer 
that 

The most important tiling about the Petition for Monitor Review is your careful, detailed 
explanation of why you think die decision made by the Facilitator, Adjudicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 

Office of die Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 
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3. Should I get a lawyer to help me with this Petition for Monitor Review? 

You have tire right to proceed without a lawyer, but 1 very strongly encourage you to have 
a lawyer to help you write your Petition for Monitor Review. I think it is a good idea 
because a thorough legal analysis of what lias happened in your case will help you to write 
the strongest possible Petition. If, however, you choose to file your Petition without a 
lawyer, I will accept it My staff and I will review all of die details of your Petition and the 
other papers in your file very closely whether or not you have a lawyer. 

You have the right to be represented by any lawyer whom you might choose in the process 
of petitioning for review. If you plan tosubmita petition, you may want to contact a local 
lawyer for assistance. Alternatively, Class Counsel in this case may be able to help you. 
They asked me to tell you that if you want their help, you should send them (a) a letter 
giving them permission to represent you, and (b) a photocopy of the decision denying you 
relief. Class Counsel may be contacted at: 

Alexander J. Pires, Jr. 

Conlon, Frantz, Phelan and Pires, LLP 
1818 N Street NW, Suite 700 
Washington, DC 20036 
Phone: 202-331-7050 
Fax:202-331-9306 

J. L. Chestnut 

Chestnut, Sanders, Sanders, Pettway, Campbell & Albright, LLP 

One Union Street 

Selma, AL 36701 

Phone: 334-875-9264 

Fax: 334-875-9375 

Phillip L. Fraas 
Attorney at Law 
3050 K Street NW, Suite 400 
Washington, DC 20007-5108 
Phone: 202-342-8864 
Fax: 202-342-8451 

Some lawyers may agree to represent you at no charge — they may be willing to try to seek 
payment of their fees from the government rather than from you. 

4. Can the Monitor actually change decisions? 

No. The Consent Decree provides that the Monitor does not have tire power to reverse or 
change any decisions. I do have the power to "direct their reexamination" by the 
Facilitator, Adjudicator, or Arbitrator. That means that I can require them to review your 
case again. 
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The Adjudicator's office lias informed me that when I direct reexamination, a different 
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the 
decision maker for all eligible Track A claims.) 

5. When can the Monitor require that a claim be reviewed again? 

1 have the power to require that your claim be reviewed again, but only if I find that the 
initial decision contained a "clear and manifest error . . . [that] lias resulted or is likely to 
result in a fundamental miscarriage of justice." I put those words in quotations because 
that is vvliat die Consent Decree says. When I find an error diat meets that test, I will 
require that the claim be reviewed again. In the letter I write requiring the review, 1 will 
explain die error(s) diat I found. You will be sent a copy of any such letter diat I write in 
your case. If I do not find an error that meets that test, your request for reexamination will 
be denied. 

6. What papers can the Monitor review? 

In general, die Monitor's office will review your case and make a decision based only on 
die following: (a) die claim form diat you submitted when you first made your claim; 

(b) the materials that the government submitted in response to your claim form; (c) the 
decision of die Facilitator, Adjudicator, or Arbitrator diat you or the government thinks is 
wrong; (d) your Petition for Monitor Review or the government's Petition for Monitor 
Review; and (e) any response to die Petition for Monitor Review. 

If you are requesting Monitor review, you (or your lawyer) only need to send me your 
Petition for Monitor Review. If the government is requesting Monitor review, you (or your 
lawyer) may send me a response to the government's Petition for Monitor Review. I have 
access to the claim form, the materials the government submitted, and the initial decision 
in your case. 

7. Can I send in additional information and papers for the Monitor to 
review as part of my Track A case? 

You were responsible for raising all of die issues and presenting all of die facts of your case 
iti your original claim form. Although that is the rule, in some limited, special 
circumstances die Monitor's office will consider additional information and papers that 
you send in with your Petition for Monitor Review. 

As you may know, there have been many more claims in this case than anyone expected. 
Because of die large number of claims and for odier reasons, diere may have been 
problems in the claims process in some cases tiiat caused a fundamental miscarriage of 
justice. In some of diose cases, it may be impossible to correct an injustice without referring 
to additional information and papers that were not filed with the original claim form. 

Judge Friedman addressed diis issue in an Order on April 4, 2000. The Order provides diat 
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in Track A cases, the Monitor may consider additional information and papers when they 
"address a potential flaw or mistake in the claims process that . . . would result in a 
fundamental miscarriage of justice if left unaddressed." 

If you think that there was a flaw or mistake at any point ill the processing of your claim, 
and you think that because of that mistake to fully tell your story you need to show the 
Monitor information or papers that were not included with your original claim form, 
please send that information and a copy of those papers to me along with your Petition. 
The flaw or mistake could have occurred when you or die attorney filled out your claim 
form, when the government made its submission, when the Adjudicator made his decision, 
or at any other stage of processing die form. 

If you are going to send in additional papers widi your Petition for Monitor Review of 
your Track A case, please be sure to describe die flaw or mistake in your Petition. 1 will not 
be able to consider your additional information or papers unless T understand how they 
address a flaw or mistake in die claims process. 

8. Can I send in additional papers for the Monitor to review as part of my 
Track B case? 

No. The Judge's Order of April 4, 2000, states that the Monitor may not review additional 
papers in Track B cases. The Order explains tiiat the rule is different for Track B because of 
die more expanded opportunities to develop an official record in Track B cases. Monitor 
Update #8, "Procedural Rules for T rack B Cases" addresses the rules for Monitor Review of 
Track B cases. 

9. Can I see what the government submitted in my Track A case before I 
write my Petition for Monitor Review? 

The general rule is that the government's submission in your case may not be given out to 
anyone — not even to you — because it contains confidential information about the white 
farmer(s) who you named oil your claim form. 

The Privacy Act is a statute tiiat applies to certain information die government maintains 
about individuals and that places restrictions on the disclosure of that information. Judge 
Friedman entered a "Privacy Order" in tiiis case. It allows certain people to get access to 
information that is protected by the Privacy' Act if they sign the Privacy Order and agree to 
live by its terms. The rules about access to tiiis information follow. 

9a. If you are represented by Class Counsel. Class Counsel in this case have signed 
tlie Privacy Order — if they are representing you, they can get access to the 
government's submission in your case. (See question 3 above for information about 
how to contact Class Counsel.) 
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9b. If you are represented by a lawyer other than Class Counsel. If you are 
represented by a lawyer other titan Class Counsel, your lawyer may sign the Privacy 
Order and go through a simple procedure to get a copy of whatever tire government 
submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877- 
924-7483 to obtain a copy of the Privacy Order. Once (1) you sign a form indicating 
that the lawyer represents you; (2) your lawyer signs the Privacy Order 
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the 
Facilitator will send your lawyer a copy of die government's submission in your case. 

9c. If you are not represented by a lawyer. If you have decided to write your Petition 
for Monitor Review on your own without a lawyer and you would like to see a copy 
of the government's submission in your case, please call my office directly at 1-877- 
924-7483. We will make arrangements for you to see the parts of the submission that 
are not prohibited from disclosure by the Privacy Order. 

10. Can I talk with the Monitor's office about my Petition for Monitor 
Review? 

No. Judge Friedman's Order of April 4, 2000, provides that this review process is a "paper- 
only" process. That means that I will base my decisions entirely on the papers in your file, 
noton any conversations that my staff or I have with you. Your Petition for Monitor 
Review is your only chance to explain why tire decision was a "clear and manifest error." 
That is why you must be so careful to tell the complete story in writing in your Petition. 

As I explained in the letter that I sent to you with this booklet, my staff and I will be happy 
to talk with you about any problems you may have o titer titan problems with the decision 
in your case. For example, my staff and I can talk with you on the phone or in person to try 
to solve aity problems you may have with injunctive relief. ("Injunctive relief" refers to 
approved claimants' rights to get priority consideration for certain loans, and for purchases 
and leases of inventory property, along with other rights. For a detailed explanation of 
those rights, call 1 -877-924-7483 and ask for the "injunctive relief" update free of charge.) 

11. Can USD A take action against me on a loan while the Monitor is 
reviewing my case? 

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor 
Review by a certain date die protection of a "freeze" of certain USDA action. To benefit 
from the freeze, your Petition must be mailed and postmarked by the deadline in your 
case. The deadline for filing a petition for Monitor Review is discussed in question number 
14, below. Under the terms of the freeze, USDA agreed not to accelerate vour loan, 
foreclose on your loan, or dispose of any inventory property that USDA acquired through 
foreclosure that once belonged to vou while the freeze is in effect. The freeze will be in 
effect until the Monitor's review of the Petition is complete and the reexamination, if any, 
is complete. 
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The freeze does not prevent USDA from recovering debts you owe to the federal 
government through administrative offset. However, if your Track A or Track B claim is 
successful, under certain circumstances USDA will refund money that they recovered from 
you by offset. 

The exact terms of the freeze are described in a policy notice that was issued by USDA. If 
you would like a copy of it, please call my office at 1-877-924-7483 to request it. You may 
also call and request Monitor Update Number 6, which explains the freeze. 

12. What if my Track A claim involved attempting to apply for a loan, and 
my claim was denied? 

Some claims that focused on attempts to apply for a loan or other farm benefit may be 
denied by the Adjudicator or Arbitrator for failing to meet the rules that govern these 
claims. If you have one of these claims, please be sure to answer the following questions in 
your Petition for Monitor Review: 

a. Did you contact a USDA office (or employee of that office) and state that you wanted 
to apply for a particular loan or benefit? If yes, please explain. 

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit 
application forms or otherwise discourage you from applying? if yes, please explain 
in detail. 

c. Please state the year and general time of year (month or season) when you tried to 
apply. If you tried more than once, please list every time you tried. 

d. Please state the type and amount of loan for which you were applying. ("Types" of 
loans mean, for example, operating loans or farm ownership loans.) 

e. Please state how you planned to use the money (for example, to plant com or to buy 
a tractor). 

f. Please explain why your farm plaits were consistent widt farming operations in your 
area in that year. (For example, please explain why your farm plans would work in 
your type of climate and soil, or explain how the crops or livestock in your plan were 
typical for your area.) 

13. What if I already submitted my Petition for Monitor Review? 

If you've already submitted your petition, you may call my office at 1-877-924-7483 to find 
out the status of the petition — we can tell you whether it has been sent to the government 
for response, and whether die Facilitator lias routed your case file to die Monitor's office 
for a decision. We are working on thousands of petitions, and we are doing a very careful 
review of each one. Because diere are so many petitions in die process, we cannot predict 
the date when the Monitor will make a decision in your case. 
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14. Is there a deadline for Petitioning for Monitor Review? 

Yes. Two court orders established deadlines for Petitions for Monitor Review. One order, 
dated July 14, 2000, established deadlines for Petitions for Monitor Review in Track A and 
Track B cases. The other Order, dated October 29, 2002, established a deadline for filing 
Petitions for Monitor review of Facilitator Eligibility determinations. 

a. Track A Adjudication or Track B Arbitration 

(1) Decisions dated on or before July 14, 2000. If die Adjudicator or Arbitrator 
decision was dated on or before July 14, 2000, the Petition must have been 
submitted by November 13, 2000 (or, if die claimant was listed on a Register of 
Petitions, the petitions submitted by die claimant's attorney must have been 
postmarked by September 15, 2001, as described by Court Orders dated 
November 8, 2000, and May 15, 2001). 

(2) Decisions dated after July 14, 2000. If the Adjudicator or Arbitrator decision was 
dated after July 14, 2000, die Petition must be postmarked by 120 days after the 
date of the Adjudicator or Arbitrator decision. 

b. Facilitator Review of Eligibility Determinations 

(1) Decision on or before October 29, 2002 — deadline was February 26, 2003. If the 

decision by the Facilitator was made on or before October 29, 2002, die deadline 
for filing a petition for Monitor review was February 26, 2003. 

(2) Decision after October 29, 2002 — deadline 120 days after Decision. If the 
decision by die Facilitator is made after October 29, 2002, die deadline for filing a 
petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would lie March 4, 2003. 

No Petitions or additional Petition information can be submitted after your deadline has 
passed. For more information about die petition deadline, please call our office at 1-877- 
924-7483. 

15. What are the steps in the Monitor review process? 

In general, diere are tiiree steps. 

First, you or your lawyer must send me a written Petition for Monitor review. 

Second, the government will have a chance to respond to your Petition. 

Third, the Facilitator will route your file to the Monitor for decision, and the Monitor's 
office will review your case. If I decide to direct reexamination, I will write a 
"reexamination letter" that explains the clear and manifest error(s) that I found in vour 
file — that letter, along with any documents that I have accepted into die record in your 
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case, will be sent to the Facilitator, Adjudicator, or Arbitrator, and copies of the letter will 
be sent to yon and to the government. If I decide not to direct reexamination, 1 will send 
you a letter explaining my reasoning. 

16. Can USD A ask the Monitor to review cases too? 

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same 
standards as those described above for claimants. 

17. Can I appeal the Monitor's decision? 

No. The Monitor's decision is final. If the Monitor decides not to grant reexamination in 
your case, there are no more opportunities for appeal under the Consent Decree in the 
Piftfbnl lawsuit. If you think there was an important clerical or administrative error in your 
decision, you may ask the Monitor to review the decision and consider issuing an 
amended decision. 


Mr. Chabot. Thank you for your testimony this afternoon, Ms. 
Roth. 

Mr. Lewis, you’re recognized for 5 minutes. 

STATEMENT OF MICHAEL K. LEWIS, ADJUDICATOR, 
PIGFORD V. GLICKMAN 

Mr. Lewis. Thank you, Mr. Chairman Members of the Com- 
mittee. My name is Michael Lewis. I am the Pigford arbitrator. It 
is a pleasure to be here today. I appreciate the opportunity to tes- 
tify. 

I have had various roles in the progress of the Pigford v. 
Veneman case from its inception to its current implementation 
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stage. I wanted to identify those to the Committee. And based on 
the opening comments by, I think, all of the Committee Members, 
I would focus my attention and my remarks on the late claim proc- 
ess, although I have provided written testimony to cover some as- 
pects of my other roles. 

I have served as the parties’ mediator from late December or 
early January 1988 — 1998, I’m sorry, through the entry of the Con- 
sent Decree in April 1999, and continued to help them resolve im- 
plementation issues as they arose before the appointment of Ms. 
Roth as the monitor in 2000. In the Consent Decree itself I am 
identified as the arbitrator responsible for managing the Track B 
arbitration process that Ms. Roth spoke about. Subsequent to the 
entry of the Consent Decree, Judge Friedman delegated to me the 
responsibility for deciding late claim petitions, what is known as 
paragraph 5(g) of the Consent Decree, and I will focus on those. 
And my final role is as an aide, as a court appointed referee to help 
resolve fee disputes between the Government and counsel. 

Let me focus on my role in the late claim petition process. And 
I am going to read to the Committee what paragraph 5(g) of the 
Consent Decree — how it reads: A claimant who satisfies the defini- 
tion of the class in paragraph 2(a), above, but who fails to submit 
a completed claim package within 180 days of entry of this Consent 
Decree may petition the court to permit him to nonetheless partici- 
pate in the claims resolution procedures provided in paragraphs 9 
and 10 below. The court shall grant such a petition only where the 
claimant demonstrates that his failure to submit a timely claim 
was due to extraordinary circumstances beyond his control. 

On December 20, 1999, Judge Friedman delegated to me the re- 
sponsibility for reviewing petitions filed pursuant to paragraph 
5(g); that is, those who sought to file a claim after the October 12, 
1999 deadline. On July 14, 2000, the court issued an order pro- 
viding among other things that no late claim petition would be ac- 
cepted for consideration if filed after September 15, 2000. As the 
monitor’s Chart 2 illustrates, 65,950 late claim petitions were filed 
by the September 15, 2000 deadline. An additional 7,742 were filed 
after the September 15 deadline. Each of the petitioners in the lat- 
ter category were sent a letter by me informing them that he or 
she had missed the court imposed deadline. Those, and there were 
a few, who subsequently showed that there was a misreading of the 
postmark became part of the 65,950 petitions considered. 

I have completed my initial review of all 65,000 petitions. Of that 
number, I have found 2,268 petitions to have met the “extraor- 
dinary circumstances beyond his control” standard contained in 
paragraph 5(g). All of those whose petitions were approved showed 
that it was more likely than not that extraordinary circumstances 
beyond the petitioner’s control caused the petitioner to miss the Oc- 
tober 12, 1999 deadline. Hurricane Floyd, which resulted among 
other things in 60 counties in North Carolina being declared dis- 
aster areas by FEMA after it struck in mid-September 1999 and 
medical conditions that rendered an individual or his or her care- 
taker unable to attend to daily matters, provided the predominant 
reasons upon which petitions were approved. Any petitioner ap- 
proved was sent a claim form, with a 60-day filing window. In 



197 


other words, they started the claims process at that point, once 
they were declared to be eligible members of the class. 

The overwhelming reason provided by those whose petitions were 
denied was some form of lack of knowledge: unawareness of the ex- 
istence of a settlement, disbelief in the settlement’s legitimacy, 
unawareness of deadlines and filing procedures, or disbelief in the 
petitioner’s eligibility under the settlement. This, despite the notice 
provided under the settlement approved by the court as sufficient 
under rule 23. 

The 5(g) process requires that a farmer provide a written state- 
ment, signed under penalty of perjury, indicating why the farmer 
missed the original filing deadline and the extraordinary cir- 
cumstances leading to the missed deadline. Because the population 
of people for whom the late claim process applied might be at a dis- 
advantage by a reliance solely on writing, I employed a cadre of 
law students and recently minted lawyers, totaling 38 at the high 
point, as researchers to contact petitioners, to question them about 
their petitions and to obtain additional information and docu- 
mentation. Approximately 75 percent of the petitions could be de- 
cided on the basis of the petitions themselves. There was some am- 
biguity in the other approximately 25 percent of the petitions filed. 
Those petitions were referred to one of the researchers for inves- 
tigation. Each researcher used as a guide a questionnaire based 
upon the reason articulated by the farmer provided in each indi- 
vidual petition. Researchers were instructed, however, to deviate 
from the questionnaire if new information came to light during the 
interview so that I would have the fullest understanding about why 
the farmer had missed the October 1999 filing deadline. If the peti- 
tioner could not be reached by telephone, a written questionnaire 
was mailed to him or her. 

Although not provided for in the Consent Decree, I created a 
process permitting late claim petitioners to request reconsideration 
of my decision to deny their participation in the settlement. The re- 
consideration process provided petitioners with a 60-day window in 
which to request reconsideration of the initial decision to deny 
their late claim petitions. I specifically encouraged petitioners to 
provide additional information and documentation if available. Ap- 
proximately 21,000 farmers, constituting about 33 percent of the 
total number of denied petitions, have timely requested that I re- 
consider my initial denial of their late claim petition. If upon recon- 
sideration it became clear that my initial decision was incorrect, or 
that relevant information was not considered, those petitions have 
been approved. Any request that cast doubt on my initial decision 
has been referred to a researcher for investigation. All petitions de- 
nied upon reconsideration are being sent letters describing in detail 
how a petitioner has failed to demonstrate, despite all efforts, that 
his or her situation meets the 5(g) standard. 

Greater detail on the late claim process can be found in the six 
reports I have filed with the court regarding the process since No- 
vember 2001, copies of which have been provided to the Committee. 
The reports also are posted on the monitor’s website for review by 
anyone with Internet access. 

I think I will stop there, and I am happy to answer any questions 
the Committee might have. 
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[The prepared statement of Mr. Lewis follows:] 

Prepared Statement of Michael K. Lewis 

I have had various roles in the progress of the Pigford v. Veneman case from its 
inception to its current implementation stage and would like to describe briefly 
those roles to you. I have served as the parties’ mediator, the Consent Decree Arbi- 
trator, both for the Track B arbitration process and for the 15(g) late claim process, 
and as a court-appointed referee for fee disputes. 

A) Mediator: My first contact with the parties in the Pigford case came in late De- 
cember 1997 when the parties contacted me regarding my willingness to serve 
as a mediator in an effort to help them resolve the lawsuit. Beginning in Janu- 
ary 1998 through the entry of the Consent Decree in April 1999, I served as the 
parties’ mediator. After the entry of the Decree, especially before the appoint- 
ment of the Monitor, on a few occasions I attempted to help the parties resolve 
issues arising in the implementation of the decree. 

B) Arbitrator: The parties chose me as the arbitrator identified in the consent de- 
cree to resolve all claims in which farmers chose Track B — the process that pro- 
vides for an 8 hour in-person hearing to resolve their claims. Statistics for that 
process are provided in Randi Roth’s Chart 1. There is one additional piece of 
information I wanted to alert you to in the Track B process, that is that the total 
number of Track B claims filed totals 237, rather than the 174 identified in 
Chart 1. The difference between the 174 number mentioned in Chart 1 and the 
237 I have just mentioned is that because, even though the consent decree’s lan- 
guage in Paragraph 5(d) states that a choice of tracks is irrevocable, USDA gen- 
erally has been willing to permit farmers to switch from Track B to Track A. 
Sixty farmers have chosen to switch tracks. In such instances, the Facilitator 
sends to that farmer a claim form for use in the Track A process, and that claim 
is processed under the decree’s terms for Track A claims. The remainder of the 
difference is attributable to farmers who withdrew their claims. 

C) Paragraph 5(g), Late Claim Petitions: Paragraph 5(g) of the consent decree pro- 
vides that: 

A claimant who satisfies the definition of the class in f 2(a), above, but who fails 
to submit a completed claim package within 180 days of entry of this Consent 
Decree may petition the Court to permit him to nonetheless participate in the 
claims resolution procedures provided in If 9 & 10, below. The Court shall grant 
such a petition only where the claimant demonstrates that his failure to submit 
a timely claim was due to extraordinary circumstances beyond his control. 

On December 20, 1999, Judge Friedman delegated to me the responsibility for re- 
viewing petitions filed pursuant to 5(g), that is, those who sought to file a claim 
after the October 12, 1999 deadline. On July 14, 2000, the Court issued an order 
providing, among other things, that no late claim petition would be accepted for con- 
sideration if filed after September 15, 2000. As the Monitor’s Chart 2 illustrates, 
65,950 late claim petitions were filed by the September 15, 2000 deadline. An addi- 
tional, 7,742 were filed after the September 15, 2000 deadline. Each of the peti- 
tioners in the latter category was sent a letter by me informing them that he or 
she had missed the court imposed deadline; those who subsequently showed that 
there was a misreading of the postmark became part of the 65,950 petitions consid- 
ered. 

I have completed my initial review of all 65,950 petitions. Of the 65,950, I have 
found 2,268 petitions to have met the “extraordinary circumstances beyond his con- 
trol” standard contained in f 5(g). All of those whose petitions were approved showed 
that it was more likely than not that extraordinary circumstances beyond the peti- 
tioner’s control caused the petitioner to miss the October 12, 1999 deadline. Hurri- 
cane Floyd, which resulted, among other things, in 60 counties in North Carolina 
being declared disaster areas by FEMA after it struck in mid-September 1999, and 
medical conditions that rendered an individual or his/her caretaker unable to attend 
to daily matters, provided the predominant reasons upon which petitions were ap- 
proved. Any petitioner approved was sent a Claim Form, with a sixty-day filing win- 
dow. 

The overwhelming reason provided by those whose petitions were denied was 
some form of lack of knowledge: unawareness of the existence of the settlement, dis- 
belief in the settlement’s legitimacy, unawareness of deadlines and filing proce- 
dures, or disbelief in the petitioner’s eligibility under the settlement. This, despite 
the notice provided under the settlement, approved by the Court as “sufficient under 
Rule 23.” 
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The f5(g) process requires that a farmer provide a written statement, signed 
under the penalty of perjury, indicating why the farmer missed the original filing 
deadline of October 12, 1999 and the “extraordinary circumstances” leading to the 
missed deadline. Because the population of people for whom the late claim process 
applied might be disadvantaged by a reliance solely on writings, I employed a cadre 
of law students and recently-minted lawyers (totaling 38 at the high point) as re- 
searchers to contact petitioners to question them about their petitions, and to obtain 
additional information and documentation. Approximately 75% of the petitions could 
be decided on the basis of the petitions themselves. There was ambiguity in the 
other approximately 25% of the petitions filed. Those petitions were referred to one 
of the researchers for investigation. Each researcher used as a guide a questionnaire 
based upon the reason provided in each individual petition. Researchers were in- 
structed, however, to deviate from the questionnaire if new information came to 
light during the interview so that I would have the fullest understanding about why 
the farmer had missed the October 1999 filing deadline. If the petitioner could not 
be reached by telephone, a written questionnaire was mailed to him or her. 

Although not provided for in the consent decree, I created a process permitting 
late claim petitioners to request reconsideration of my decision to deny their partici- 
pation in the Pigford settlement. The reconsideration process provided petitioners 
with a 60 day window in which to request reconsideration of the initial decision to 
deny their late claim petitions. I specifically encouraged petitioners to provided ad- 
ditional information and documentation, if available. Approximately 21,011 farmers, 
constituting approximately 33% of the total number of denied petitions, have timely 
requested that I reconsider my initial denial of their late claim petition. If upon re- 
consideration, it became clear that my initial decision was incorrect, or that relevant 
information was not considered, those petitions have been approved. Any request 
that casts doubt on my initial decision has been referred to a researcher for inves- 
tigation. All petitions denied upon reconsideration are being sent letters describing 
in detail how a petitioner has failed to demonstrate, despite all efforts, that his or 
her situation meets the 5(g) standard. 

Greater detail on the late claim process can be found in the six reports I have 
filed with the Court regarding the process since November 2001, copies of which 
have been provided to the Committee. The reports also are posted on the Monitor’s 
website for review by anyone with internet access. On more than one occasion, late 
claim petitioners have attempted to address the fact of their denial to the Court. 
On each such occasion of which I am aware, and most recently on September 13, 
2004, the Court has upheld the late claim petition process I have described. 

D) Fee Disputes: On December 30, 2002, the Court referred to me fee disputes aris- 
ing between class counsel and the government. Under the terms of the Court’s 
order, quarterly fee petitions are to be filed by class counsel, the government re- 
sponds to those petitions in writing, and my task is then to engage the parties 
in discussions designed to resolve any outstanding issues. If the parties are suc- 
cessful in resolving their dispute, they so indicate to the Court by filing a stipu- 
lation. If the parties are unsuccessful in their efforts, I am required to submit 
findings and recommendations to the Court on the fees in dispute. 

I am happy to answer any questions members of the Committee might have. 

Mr. Chabot. Okay. Thank you very much. And our last witness 
this afternoon will be Mr. Pires. You’re recognized for 5 minutes. 

STATEMENT OF ALEXANDER PIRES, CLASS COUNSEL, 
PIGFORD V. GLICKMAN 

Mr. Pires. Thank you. Can you hear me? 

Mr. Chabot. Yes. 

Mr. Pires. My name is Alexander Pires. I’m the lead attorney 
and co-lead counsel in the Pigford case. I want to thank you all for 
inviting me. 

Other than 8 years at the Department of Justice I have spent my 
entire career representing farmers and that’s what I do. I sue the 
Government and I sue companies on behalf of farmers and that’s 
all I do. Discrimination cases are very, very difficult, and Pigford 
was a difficult case. 



200 


There was a case prior to Pigford called Williams. It was a much 
bigger black farmers case, and it failed. It was in the District of 
Columbia here. It was filed in 1995 and it was over in 1997. That 
case was handled by Mr. Myart, who I believe is here, and other 
lawyers. We studied that case and tried to figure out a way to help 
black farmers at least in some limited way. And the Pigford case 
grew from the failures of the Williams case and our idea was to try 
to file a black farmers case that would get some relief and would 
get money. 

Since that time I also filed a case for Hispanic farmers, for 
women farmers, for Native American farmers, and for tobacco 
farmers. The tobacco farmers case we just settled, and we got a lit- 
tle over a billion dollars in that case. The other cases are tied up 
in the court still. They are all being handled by very large law 
firms, very famous law firms with hundreds of lawyers. It’s very 
hard to win these cases. 

Point number 2 is the Pigford case is a very, very limited case. 
The idea was to try to take care of the people who had complained 
about discrimination. When we started we were hoping to rep- 
resent a thousand farmers. That was our goal. We ended up with 
22 , 000 . 

Point number three is, when we talked about settling this case, 
we had four black firms, law firms, and we had four white law 
firms. And in the Committee discussing it we had Charles Ogletree 
from Harvard University. And the number one demand of the black 
lawyers was that black people get money. You need to understand 
that. It was not about injunctive relief. It was not about getting all 
kinds of requirements from USDA. Congress does that all the time. 
You can do that better than a court can do that. You can require 
them through legislation to do what you want. It was about money. 

We studied all of the class action cases and Pigford demanded 
the largest recovery per person in the history of the United States. 
There was no case in this country where the individual person in 
a class action case has gotten more money. There are some where 
there’s a thousand people, but I’m talking about a large class action 
case. So far about 13,500 people have gotten $50,000 tax free. 
That’s about $75,000 in real dollars. We predict it’s going to end 
up being around 16-17,000. It is a very limited case. 

The other cases that we studied, the Denny’s case that you all 
know of, the Avis case, even the Japanese internment case, the 
Coca-Cola case, all those cases got far less than the individual 
black farmers got in this case. So to that extent it was somewhat 
successful. But it’s had problems because there are so many black 
farmers that Pigford could only take care of a small percentage of 
them. 

I’ve often said this, that there’s about 280 million people in this 
country and about 13 percent of them are black. You can figure out 
the math. There are literally millions and millions of black people, 
particularly in the South, and they all came from the farm in one 
way or another. This was a rural country. So they associate with 
farming and they associate with USDA. We went on the road to 
find them and we — I gave, I think, over 200 talks with J.L. Chest- 
nut and other black leaders in the South. We went to Alabama 42 
times to find black farmers. And most people, I’ve found, love the 
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life of farming. Most black farmers in the South love that life more 
than any other life. So when you’re looking at why there were so 
many people who filed late, I don’t think it’s all that surprising. We 
only got 22,000 in this case. There are literally thousands of black 
farmers out there, part time, full-time, who would like to have par- 
ticipated. 

Point number 5, who’s complaining? The 13,000 who got paid are 
not complaining. But those who lost and are on appeal, they’re 
complaining, and I understand that. The late filers are com- 
plaining. There are 65,000 of them. I understand. In fairness to Mi- 
chael Lewis, he had his hands somewhat tied. He’s limited to what 
the Consent Decree states. I remember discussions about the late 
filers and we predicted about 3,000 people would file late. 

Pigford is not a reparations case. It is not a black reparations 
case. But, people associated it with that effort. And that is why I 
think many, many black farmers are mad, and justifiably so. 

What can Congress do? I think there are only three choices for 
you. There is very little that the monitor can do. There is very little 
that Michael Lewis can do to help these people. There is very little 
that I can do in the Pigford case. 

There are three choices. One is, the Government could consent 
to let in the 65,000. That is the easiest route. If you happen to 
know somebody at the White House who could help us, that would 
be great. We could sign the stipulation and all 65,000 would be in 
tomorrow. That would be lovely. I would like that. 

I don’t happen to know Mr. Bush. I don’t know the President at 
all. But that is the fastest way, the Administration agrees and ev- 
erybody gets in. Option number 2 is, Congress can pass legislation 
that extends the statute of limitations, waives the statute of limita- 
tions for these 65,000, waives the issue of res judicata, and allows 
them all in; it would be a bill not much different than the original 
bill we got. Rather difficult for you, I understand, but that is an 
option. 

And the third choice is, that Congress would pass legislation that 
allows the claims to go administratively to USD A. You would waive 
statute of limitations, you would waive res judicata, and they could 
file with the agency. Of course, the third the one I can hear already 
the chorus at the back saying, we don’t want to go to USD A and 
have them decide our claims, that is where we were before. But, 
it is an option. 

The Pigford case is controversial, and always will be. I met Tim 
Pigford so, so long ago, 8 years ago, 9 years ago. He is a very 
unique man, and has long since dropped out of this process to go 
back to his life. 

But, at the beginning, he was just trying to get some money for 
a limited group of black farmers that had seen what had happened 
in Williams, and were just trying to get their complaints resolved. 
It has evolved into obviously something else much bigger than all 
of us. 

I thank you all very much for inviting me, and I hope this was 
helpful. 

[Alexander Pires did not submit written testimony prior to the 
hearing.] 
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Mr. Chabot. Thank you very much. I want to thank all of the 
witnesses for their testimony here this afternoon. 

At this time the Members of the panel that are here will have 
5 minutes to question the witnesses. Mr. Bachus has indicated that 
he is handling a bill over on the floor of the House of Representa- 
tives right now and hopes to make it back here, because he has 
been very concerned about this matter as well. But he is not sure 
if he is going to be able to make it or not. 

I recognize myself for 5 minutes. I will begin with you, if I can, 
Mr. Haynie. Would you again describe your involvement in the for- 
mation of the consent decree and were your views represented? 
And what were your expectations, especially in terms of discovery, 
the discovery process, and, do you — what is your view about wheth- 
er or not black farmers have been adequately notified? 

I know that is a lot of questions. You can take them in any order 
that you like. 

Mr. Haynie. Okay. In my opinion, the process was chaotic and 
confusing. And the average black farmer didn’t understand it. They 
were called in to meetings. And what happened, in my opinion, Mr. 
Pires was understaffed to handle the number of farmers that were 
involved in this lawsuit. And as a result, they would hold a meet- 
ing, and it would be about 200 farmers. 

And it would be volunteers or students who — people who 
weren’t — didn’t understand the law, weren’t competent for filling 
out applications. And, as a result of this, a lot of farmers were de- 
nied, because the people who were filling out the applications didn’t 
understand the process, or weren’t attorneys. And so the informa- 
tion was not translated onto the documents correctly, or they were 
told that they didn’t need documents that later on, after they got 
denied, that they found out that they needed. 

We were involved, John Boyd and I were involved in this process, 
and tried to work this thing out, and hopefully that it would be a 
settlement, and that there was some things that we would do to 
protect black farmers. They are an endangered species. 

And nothing in this settlement has gone on for the education of 
black farmers to create opportunities for young people to get in. 
There has been nothing in the settlement to really put an end to 
discrimination in the USD A. 

I have been the victim of having an official, USDA official have 
a loaded gun in his office for me. My son has been the victim of 
discrimination. After they investigated his discrimination, the dis- 
trict director filed an IG report, thus causing a whole other inves- 
tigation of his complaint. 

My wife, who has applied for rural development loans, was the 
victim of discrimination, and as well as when she was farming, she 
was the victim of discrimination. So the settlement has done noth- 
ing to end the systemic discrimination in USDA. And that is my 
biggest concern, is that the process has not been fixed and the set- 
tlement hasn’t corrected any of the problem. 

Mr. Chabot. Thank you very much. 

Ms. Roth, let me move to you if I can. When you review petitions 
for a review of Track A claims that have been denied, what are the 
types of additional information that you allow to be included in re- 
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consideration? And, do you direct the adjudicator or arbitrator to 
consider such additional information? 

Ms. Roth. Thank you, Mr. Chairman. Whether I let information 
in in the petition process is governed by a court order. The order 
of reference issued April 4th, 2000, states that I am allowed to let 
information in if the person — if the party submitting it can show 
that there was a flaw or mistake in the claims process, and that 
the failure to let the information in would result in a fundamental 
miscarriage of justice. 

So I apply those two tests to each piece of additional information 
that is submitted. Typically the kinds of information that are sub- 
mitted and do get in when the test is met are the names of addi- 
tional similarly situated white farmers, and just all different kinds 
of documents about the case. 

Mr. Chabot. Thank you very much. 

Mr. Lewis, let me turn to you, if I can now. I have only got about 
another minute, so I am going to have to be quick, and I would ask 
if you could be as well. 

Mr. Lewis. I will try. 

Mr. Chabot. Thank you. Based on your experience in handling 
the late-filed claims, what reasons do you think caused nearly 
65,000 potential claimants to file their claims after the filing dead- 
line, and do you believe these farmers knew of the settlement but 
failed to timely file? 

Mr. Lewis. I know that roughly 50 percent of them did know of 
the settlement. I mean, because of the reasons that they put for- 
ward in their petition. About 50 percent said that they did not 
know of the settlement. 

It is — continues to be a mystery to me as to why there were so 
many late filers, because the notice that accompanied or that fol- 
lowed Judge Friedman’s July 14th, 2000 order which set the dead- 
line of September 15th, 2000, was distributed less broadly than the 
notice announcing the lawsuit. 

And the only thing I have concluded is that the fact that there 
were real live people who had received real live checks helped to 
spread knowledge about the lawsuit in a way that simply someone 
reading a notice announcing the settlement did not. But, that is, 
Mr. Chairman, just a guess. 

Mr. Chabot. Okay. Thank you. My time has expired. The gen- 
tleman from Virginia, Mr. Scott, is recognized for 5 minutes. 

Mr. Scott. Thank you. Mr. Lewis, if someone put on their form 
in the extended — and those that missed the deadline, the original 
deadline, if they put in their form that they didn’t hear about it, 
would that be — would that disqualify them right off the bat? 

Mr. Lewis. That would disqualify them right off the bat. If — they 
also were told that they could ask for reconsideration if they want- 
ed to. 

Mr. Scott. If they put they didn’t know, so if, in fact, they didn’t 
know, if they had competent counsel, they wouldn’t put that down, 
would they? 

Mr. Lewis. Probably not, Congressman Scott. But, very few of 
the petitions, the late-claim petitions — there appeared to be not 
very much lawyer involvement in the late claim petition process, 
let me put it that way. 
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Mr. Scott. Well, of all of the people that filed, 75 percent ap- 
proximately filed late. Is that right? 

Mr. Lewis. I think that is right. Yes. 

Mr. Scott. 76. 

Mr. Lewis. Somewhere on that order. 

Mr. Scott. Doesn’t that just tell you that there is something 
wrong with the process? 

Mr. Lewis. Well, there were also 7,700 people who missed the 
second deadline. So I don’t know what the answer is. 

Mr. Scott. Now, how many of those people have bona fide 
claims, if you would ever get to the merits? 

Mr. Lewis. I have no idea. The late claim — what was submitted 
was a late claim petition, that was a two-sided form. It was one 
page, two sides. So I 

Mr. Scott. Is it fair to say that certainly some have valid claims, 
and, in fact, some don’t? 

Mr. Lewis. Oh, that certainly is true. We know that from both — 
from the folks who have been admitted into the process. 

Mr. Scott. And, I mean, when all is said and done, wouldn’t the 
fair thing to do to get to — would be to get to the merits, one way 
or the other. Now, your hands may be tied because of what your 
orders were from the consent decree; is that right? 

Mr. Lewis. Yes. 

Mr. Scott. Would you object if we opened it up so that people 
could actually have their cases heard? 

Mr. Lewis. That is not my decision. Congress can do whatever 
it wants to do here. But 

Mr. Scott. You certainly wouldn’t object? 

Mr. Lewis. Certainly not. 

Mr. Scott. Mr. Pires, did — was there any motion made to open — 
when the — when people filed late, did you file any motions to have 
them — to help them get in, or keep them out? 

Mr. Pires. Well, prior to — the first time we found there were peo- 
ple late we had 1,100 of them. And we spent a lot of time trying 
to get them in. And we actually did get the first 1,100 in, as part 
of our settlement, as part of a process for which I took — we took 
quite a beating. We did get the first 1,100 in, for which I was chas- 
tised. It is complicated what happened. After that 

Mr. Scott. Do you have any conflict of interest? I mean, if others 
come in, that doesn’t hurt the ones that are already in; is that 
right? 

Mr. Pires. Well, I would like as many as possible. I mean, if you 
are asking me his question, I would love you to pass a piece of leg- 
islation to let everybody in over the next 2 years. That would 
be 

Mr. Scott. Does anybody object to having cases heard on the 
merits, getting through all of this procedural deadlines, you have 
got 65,000 people who filed, plus the 20,000. Does anybody object 
to having cases heard on the merits? 

Mr. Pires. No, sir, not at all. Not that I know of. 

Mr. Scott. Anybody doubt that that would be a good thing? 

Mr. Pires. It would be a great thing. 

Mr. Scott. What do we need to do to bring that about? 

Mr. Pires. Can I answer that? 
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Mr. Scott. Sure. 

Mr. PlRES. I believe it requires legislation from the House and 
the Senate, not much more complicated than the original legisla- 
tion you passed in 1999. A sentence or two that would allow them 
in. Yes, sir. I think that would be fantastic. 

Mr. Scott. That would fix it, Mr. Lewis? 

Mr. Lewis. It would — I think it would fix it. I don’t know — I don’t 
know what the legal problems would be given that there is — has 
been or would be — would have been a determination on whether 
they were eligible 

Mr. Scott. We are talking about claims — we are not talking 
about claims of one individual against another. We are talking 
about claims against the Government. So we have a little bit more 
flexibility then we would if we were trying to balance individual 
against individual. 

Mr. Lewis. My answer was just — I don’t know what legal prob- 
lems there might be in trying to change a consent decree in this 
manner after the fact. I am not saying it is a bad idea, I just — I 
don’t know the answer to your question, Mr. Scott. 

Mr. Pires. It would have to be very carefully drafted, because 
both the statute of limitations and the res judicata defenses would 
be there, and the Justice Department would fight that. You would 
have to be very careful. But you have got great counsel. You have 
got legislative counsel. You have the best there is. 

So I am sure you can get around that in some way. 

Mr. Scott. Ms. Roth, if I can ask one additional question. 

Mr. Chabot. The gentleman’s time has expired, but the gen- 
tleman is, by unanimous consent, granted another minute? 

Mr. Scott. Thank you. 

Ms. Roth, when people appeal to you, having lost the original, 
what kinds of things do you find that you can have the original de- 
cision of denial reversed? What have you done for people? I under- 
stand that you have a fairly substantial rate of overturning the 
original denials so that people actually get money. 

What have you done for them that wasn’t done originally? 

Ms. Roth. Yes, Congressman Scott. For the most part — I don’t 
have the exact statistics, but I would say in most of the cases, 
where a farmer prevails at the monitor level, it is because some ad- 
ditional pieces of evidence that were allowed in through our proc- 
ess. 

Mr. Scott. Is that the similarly situated white farmer issue? 

Ms. Roth. Of those cases, in very many of the cases, yes it is the 
similarly situated — if I had to say one piece of evidence that most 
often turns it around in the petition process, it is probably the 
similarly situated white farmer. 

Mr. Scott. Have you developed a data bank so that each farmer 
wouldn’t have to reinvent the wheel every time they want to have 
a case heard, that you have people in each county that might be 
similarly situated that people look to? 

Because, it has been pointed out that some farmers just don’t 
have access to that information. 

Ms. Roth. I understand the question, Congressman Scott. But, 
I am not allowed to do that, the way my reference order is set up. 
I am restricted to very particular things from my record, and I 
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can’t go outside of the record of one farmer’s case to pick a white 
farmer and put it in that farmer’s case. 

So I am restricted to five specific categories of information. I am 
not allowed to do that. 

Mr. Chabot. The gentleman’s time has once again expired. The 
gentleman from North Carolina is recognized for 5 minutes. 

Mr. Watt. Ms. Roth, on that same issue. Is that part of the con- 
sent — the settlement agreement, or is that part of a judicial order 
that you — that restricts you? 

Ms. Roth. Yes. Congressman Watt, the rules about what I may 
and may not do in the petitions process come from a separate 
order. It is not from the consent decree. 

Mr. Watt. So it is not part of the consent decree? 

Ms. Roth. Correct. 

Mr. Watt. That order was issued by Judge Friedman? 

Ms. Roth. Yes. By Judge Friedman on April 4th of 2000. 

Mr. Watt. Mr. Pires, you represent the class members only after 
they are determined to be a part of the class. Do you technically 
represent — do you represent the farmer who have — who filed late? 
Are they part of your class that you represent, or are they outside 
of the class technically? 

Mr. Pires. I have always been — taken the assumption that if 
they are a black farmer, and they meet the definition of the class 
they are our clients, yes. Now, you are asking me a difficult ques- 
tion, because having filed late, and not having any determination 
of whether they are eligible, I don’t know whether they will ever 
be able to participate 

Mr. Watt. I guess the question I am asking is, do they have ac- 
cess to your advice in the preparation and filing of their petitions 
to be waived from being late? 

Mr. Pires. We had a lot of farmers who asked us how to file a 
late filing, yes. But, like I said earlier, we expected 3,000 to actu- 
ally file. And 

Mr. Watt. Well, you got 1,100 in? 

Mr. Pires. I got 1,100 in. 

Mr. Watt. Are those the people who asked you to represent 
them? 

Mr. Pires. That was the first group of late filers. We got them 
in and then there another group, but we were unsuccessful, the 
Government after that point didn’t want to negotiate anymore. And 
then, of course, it started piling up, and we ended up with I believe 
65,000. 

Mr. Watt. Okay. I take it that the settlement agreement did not 
provide for a notice to the class, there was a direct mail notice to 
potential claimants? 

Mr. Pires. We didn’t — we didn’t know who they were. 

Mr. Watt. Now 

Mr. Pires. I don’t understand how — is there such a list of every 
black farmer in America? I wish there was. 

Mr. Watt. Well, my understanding is that the USDA conducts 
regular mailings to every farmer. Is that not the case? 

Mr. Pires. I don’t think most of the participants in the case ever 
wanted to trust the USDA’s list and USDA’s system on a major 
class action. 
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Mr. Watt. I am not saying that necessarily would have been the 
exclusive way to give notice. But wouldn’t — wouldn’t that have 
been a reasonable way to give notice to potential class members, 
to do a mailing by the USD A to all farmers? 

Mr. PlRES. I don’t think it would have 

Mr. Watt. Does the USD A regularly communicate with farmers 
about various issues? 

Mr. Haynie. Yes. And I thank you for asking those questions. 
The problem was, Mr. Pires waived discovery. Therefore, the black 
farmers didn’t have adequate access to USDA information. And it 
was one of the requirements why they couldn’t fill out these simi- 
larly-situated white farmers, because the class counsel waived dis- 
covery. And that was a big problem for black farmers in prevailing 
in this lawsuit. 

Mr. Watt. So are you saying discovery might have yielded a list 
of potential class members? 

Mr. Haynie. That is correct? 

Mr. Watt. As well as information about white farmers who were 
similarly situated? 

Mr. Haynie. That is correct. That is why that is a big problem 
for black farmers. 

Mr. Watt. Mr. Pires, have you filed a request to the court or a 
motion of any kind with USDA or the Department of Justice to 
seek to change the consent decree? 

Mr. Pires. Many times. But with respect to the late filers, is that 
what you are referring to? 

Mr. Watt. Yes. 

Mr. Pires. No, sir. 

Mr. Chabot. The gentleman’s time has expired. Would you like 
an additional minute? 

Mr. Watt. Yes. 

Mr. Chabot. The gentleman is recognized for an additional 
minute. We are going to go to a second round also. So 

Mr. Watt. Well, if you are going to a second round, I will just 
wait. Well, but since I am here, let me just pursue this one thing. 

Because, one of the things I was struck by was you said that it 
would be a fairly complicated order to revise the consent decree? 

And it seems to me that the appropriate person, the best person, 
best situated to word that, would be the class counsel. And one 
place that that would be — could be worded would be in a motion 
to revise the consent decree which might then be picked up Con- 
gressionally, the same language. 

Mr. Pires. No, sir, that is not correct. In a nutshell, I cannot 
change the consent decree by myself. Without the Government’s 
consent, no matter what I want, I can’t do it without the Govern- 
ment, sir. 

Mr. Watt. I understand that. But you could file a motion, could 
you not? You have asked the court to change various aspects of the 
consent decree, haven’t you? 

Mr. Chabot. The gentleman’s time has expired. But you can an- 
swer the question. 

Mr. Pires. Yes, I have. 

Mr. Watt. Okay. All right. I am not trying to cross-examine you 
about this. I am just trying to figure out how best to get some lan- 
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guage that would be used as a vehicle by Congress to revise the 
consent decree. 

Mr. PlRES. We have submitted language to you. 

Mr. Watt. All right. I yield back. 

Mr. Chabot. Thank you. The gentleman yields back. We are 
going to go to a second round of questions now, because of the im- 
portance of this hearing. 

And, Mr. Pires, I hadn’t asked you any questions last time, so 
I will start with you, if I can. 

How many black farmers were your clients when the consent de- 
cree was negotiated? 

Mr. Pires. I would have to guess. I don’t know. 

Mr. Chabot. Roughly. 

Mr. Pires. Gosh, I honestly wouldn’t know because 

Mr. Chabot. Well, let me ask you this then. 

Mr. Pires. Please. I don’t want to guess. 

Mr. Chabot. I understand. I appreciate that. How did you ac- 
quire the viewpoints of those farmers that you did not represent? 
And were there objections to the proposed settlement, either by 
your clients or those that you didn’t represent? And how was it 
that you ultimately decided to accept the settlement. 

Mr. Pires. Yes, sir. That is fair. Mr. Chairman, we had eight law 
firms involved. We invited any law firm in the country that wanted 
to join, as long as they didn’t charge anything to the clients. That 
was the rule. So we had eight. None of the major law firms in the 
United States wanted to work on Pigford. We asked them all. 
PigforcL was an orphan case, if you know what that means. It is a 
case that nobody wants. 

And we ended up with eight, four black, four white firms. We 
had some religious leaders who helped us, like Reverend Lowry. 
We had some legal leaders like J.L. Chestnut. We had Charles 
Ogletree from Harvard, who was at the final two negotiations, and 
actually was at the Justice Department table for the final negotia- 
tions. 

The feeling was that most major class action cases result in 
meaningless language, injunctive relief, paragraph after paragraph 
as to what the defendant shall do. And Charles Ogletree, J.L. 
Chestnut and others felt strongly that that would never fly in the 
Black community, that they wanted payment, something that was 
meaningful, and they wanted the largest single recovery in the his- 
tory of the country. 

So when we were at the table, in the Justice Department, the top 
floor of the building, where the assistant attorney generals and so 
forth, it was all about a recovery that was significant and that was 
tax free. The other issues, what was wrong with USDA, I mean ev- 
erybody knew what was wrong with USDA. 

I had already sued USDA by that time probably two dozen times. 
So it wasn’t that I didn’t know, and the other lawyers didn’t know 
what was wrong with USDA. But, it was really about quickly get- 
ting money and having a system to get to people, not that this 
would change their lives, but that it was a symbol of what white 
USDA had done wrong to both Blacks and Hispanics, and of course 
Hispanics were not included. So it was a consensus. 
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Mr. Chabot. Thank you very much. I know you want to answer 
a question, Mr. Haynie, or comment. Let me ask you in addition 
to that, could you comment on the notice? That is obviously a very 
big issue here, and whether or not that you think the notice was 
adequate? Not what you think, but I would like you to express 

Mr. Haynie. The notice was not adequate. I would like to com- 
ment on that. I was there at that hearing. And all of the farmers 
objected to consent decree. And even the farmers that Mr. Pires 
were representing, they were not allowed to go into this negotia- 
tion. So it was mind boggling how everybody there was objecting 
to the settlement, yet the attorney that was representing everybody 
moved forward with the settlement. 

This settlement, what it does, it takes farmers out of the class 
and puts them on an individual fight with the Government in try- 
ing to prove their discrimination, when the attorney that has rep- 
resented you has waived discovery in denying you to all of the ac- 
cess, which are the tools you use to defend yourself. 

So it is mind boggling how the attorney, who is supposed to be 
representing black farmers, does not listen to the objections, and 
moves forward with the settlement when everybody is not in agree- 
ment with it. And he didn’t have the staff to serve the notice to 
the number of people, and as a result, everybody was filling out 
forms for farmers and they came up short. 

Mr. Chabot. Thank you. Let me — my time is almost up here, so 
let me go back to you, if I can, Mr. Pires. Why was 180 days chosen 
as the filing deadline? 

Mr. Pires. Which filing deadline, Mr. Chairman? I am sorry. 

Mr. Chabot. The initial 

Mr. Pires. I believe that was directly in the consent decree, I be- 
lieve. Yes. I believe it was negotiated in the original consent decree, 
the 180 days, I believe. 

Mr. Chabot. Do you know why that was, though? I mean, Mr. 
Lewis, or could you shed any light on that? 

Mr. Lewis. Unfortunately, Mr. Chairman, I cannot. It has been 
5 years. 

Mr. Chabot. The witnesses are always able to supplement their 
testimony. And so, if any of these things, any of the witnesses 
would like to supplement, you will have the opportunity to do that. 
And my time has expired. So I will now yield to the gentlemen for 
Virginia for 5 additional minutes to question. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Pires, did you file a motion last month in court opposing 
farmers’ request to open up the deadline? 

Mr. Pires. There were various motions filed by various people. 
I mean, there has been hundreds of motions filed. But, there were 
motions filed by people who were not representing the class that 
we opposed, yes. 

Mr. Scott. The answer is yes, you did? 

Mr. Pires. I oppose anything that is not in the interests of the 
class. That is what I do for a living. So, yes, there were motions, 
and I did oppose them. 

Mr. Scott. Ms. Roth, on Track A, when people — when — Mr. 
Lewis, first. What portion of the Track A claimants actually got 
some money? 
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Mr. Lewis. I am sorry, Mr. Scott. I don’t have anything to do 
with Track A and can’t answer that question. 

Mr. Scott. Okay. 

Ms Roth. 

Ms. Roth. Congressman Scott, about 61 percent of the people 
who went through Track A won on their first time through. Of the 
8,000 or so people who lost, about 4,900 or so petitioned for monitor 
review. The remaining petitions were Government petitions. Of the 
farmers who have gone through the petition process, about 50 per- 
cent are prevailing in that process. 

But, I don’t have the authority, in the petitions process, to say 
they won or lost. I only have the authority to remand to the adjudi- 
cator in Track A. But the adjudicator in Track A is following my 
recommendations about 90 percent of the time. So about 13,500 
claimants have won. 

Mr. Scott. Now, to win, you have to find the similarly situated 
white farmer; is that right? 

Ms. Roth. That is correct. 

Mr. Scott. How, without the discovery that Mr. Haynie has 
pointed out, where do they get this information? 

Ms. Roth. Congressman Scott, of course, I don’t really know 
where they get the information. I just know what shows up in the 
file. But the one thing I can tell you from reading files, is that 
some people get it by going to the county courthouse and looking 
for whose names are on, you know, documents that show that a 
loan happened, a mortgage, or a chattel, a chattel security agree- 
ment, and then they submit those names. 

Mr. Scott. Has that been a problem in people getting com- 
pensated, because they cannot get the information — do they have 
subpoena power to get that information? 

Ms. Roth. Not that I know of. No. You mean, if someone is in 
the Track A claim process, can they subpoena — in the Track A 
process? No. 

Mr. Scott. So that would be a barrier to getting, for a person 
with a bona fide claim, getting — actually getting paid? 

Ms. Roth. Many of the cases in which people lose, it is because 
they did not have — they were not able to specifically identify a 
similarly situated white farmer. That is correct. 

Mr. Scott. Does that need to be corrected? 

Ms. Roth. That is not something I can comment on. 

Mr. Scott. Okay. Are you involved in Track B claims? 

Ms. Roth. I review petitions in the Track B process as well. 

Mr. Scott. Mr. Haynie suggested some problems with the cal- 
culations for damages under Track B. Have you seen the same 
kinds of problems? 

Ms. Roth. I really couldn’t say whether I have seen the exact 
kinds of problems Mr. Haynie described. But, we do carefully re- 
view the evidence on both sides of damages questions in Track B 
and make our decisions. That is really all I can say about that. 

Mr. Scott. As I understand the consent decree, there was no 
technical admission of discrimination. Is there any question in any- 
body’s mind that there was, in fact, discrimination in just about 
every — each and every one of these cases? 
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Mr. Pires. I can answer. There were about 3,800 farmers who 
lost and did not appeal, even though they had access to lawyers. 
There were some cases where there — they should not have been in 
the case. But for those, the vast majority of them I felt had legiti- 
mate claims. Yes, sir. 

Mr. Scott. When you look at Track A, I thought the idea was 
that these are going to be pretty well, straightforward cases. If you 
are in the class, you ought to get the money without a lot of hassle. 
And I get the sense that the consent decree did not anticipate some 
of these procedural and burden of proof problems. 

Mr. Pires. You are bringing up what is, for many people, the 
most important issue. These are claims against the Treasury. This 
is — and when we were negotiating what the standard had to be, 
the issue was, how does an adjudicator, a ruler, a neutral know 
when there is discrimination against Black folks, Hispanics, 
women, how do you know? It has to be weighed against something. 

So the negotiations were about the elements. You have to be a 
black farmer. You have to have farmed during that period of time. 
You had to have applied for a loan or tried to get a loan. You had 
to be discriminated against. How did you know? How did you know 
you were discriminated against? 

Somebody under similar circumstances got a loan and you didn’t. 
The standard was, which is what the law is, you had to show a 
white person got better treatment than you did. What was inter- 
esting, Congressman Scott, was that for the 13,500 who won, and 
some of those who lost, they had no trouble naming a white person 
in their community that had better treatment. 

I will admit to you there were people who put down the name 
of a white person whom they thought had better treatment. They 
put names of two or three. And they were wrong. And on appeal, 
we spent an enormous amount of time, months and months trying 
to get a correct white name. We had two shots at those. 

I would admit to you that that was the most difficult part of the 
case for some people, how to find someone in their community who 
was treated better than they were, who was white. That was dif- 
ficult. But, that is also a requirement of the law, this is after all 
a lawsuit. No one is going to waive that part of it. 

Mr. Chabot. The gentleman’s time has expired. The gentleman 
from North Carolina is recognized for 5 minutes. 

Mr. Watt. Ms. Roth, in Appendix 1, and we are trying to locate 
the place, you say that the claims process was flawed. Can you ex- 
plain what you meant when you said that? 

Ms. Roth. Congressman, what I think you might be referring to, 
when I explained how we get additional evidence in the petitions 
or appeals process. And the test for that is that new evidence can 
come in if the moving party shows a flaw or mistake in the claims 
process that would result in the fundamental miscarriage of justice 
if the evidence were not let in. I don’t think it actually says it on 
the chart. 

Mr. Watt. Okay. Mr. Pires, you negotiated a consent decree, the 
settlement that led to the consent decree. Right? 

Mr. Pires. With many others. Yes, sir. 

Mr. Watt. With others. Okay. So you represent the class of peo- 
ple who were eligible to be covered by that consent decree? 
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Mr. PlRES. Yes, sir. 

Mr. Watt. What role, then, do you play in processing of the indi- 
viduals claims and the — and marshalling and presenting evidence 
on behalf of class members that there was a similarly situated indi- 
vidual, white individual, that they — their treatment didn’t measure 
up to? 

Mr. PlRES. Throughout 1999 and into 2000, but mostly 1999, we 
went out to where the farmers live. I mean, we were gone the 
whole year. And we went to their local high schools, their local 
community centers. And we actually met with the black farmers. 
And most people signed up and filled out the forms in the presence 
of a lawyer, as Mr. Haynie said, sometimes there weren’t enough 
lawyers. And we helped them fill them out. It had to be signed by 
a lawyer. Each application had to be signed by a lawyer. 

Most, talking about the similarly situated white farmers, most 
black farmers knew one, two, three names of white people in their 
community who they thought got preferential treatment. That 
didn’t require 

Mr. Scott. That is the people who actually got in the class. 

Mr. Pires. That was all 22,000, sir. That was everybody. Nobody, 
of the 22, 000 

Mr. Watt. I guess the question I am asking is, do you have — 
does anybody have a responsibility to the people who didn’t get in 
the class? Who has a responsibility to them to either try to get 
them in the class, or — didn’t I hear — did I understand that you op- 
posed a motion to get them into the class? 

Mr. PlRES. It is not that simple. I wish it was. 

Mr. Watt. Well, I am not trying to simplify it. Either you op- 
posed it or you didn’t. I am trying to figure out, obviously, you had 
a settlement, you negotiated a settlement. Some people you — that 
settlement then said, each individual then must go and prove 
something beyond just the settlement. For some of those people, 
you performed the role of actually marshalling and presenting the 
evidence. 

Mr. Pires. And we still are. Congressman, what — here is the 
problem. Because I want to help you help us. We have a lot of re- 
sponsibilities for the class members. And we are nowhere near 
done. We are still working for the 22,000. There are a lot of people 
who haven’t been paid. Lots of appeals. Lots of petitions. Lots of 
problems. We work on them every day. 

That is what Judge Friedman wants me to do. He wants me to 
look out for class members, and take care of them. That is what 
we do every day. 

Mr. Watt. So are you defining the class members as those 22,000 
people, and I guess the question I am asking is, is there somebody 
out there who is advocating and representing the people who didn’t 
get into that 22,000 people, the 65,000 people or so, who didn’t 
meet the deadline? 

Mr. Pires. No, Congressman, that is not what I meant. What I 
meant is, if tomorrow another 50,000 people came along and said, 
I also want to file with the court and I would like to get into 
Pigford, I know from 30 years of experience that I cannot by myself 
reopen Pigford and let not only the other 65,000, this 50,000, I 
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can’t do that without the Government’s consent. And they will not 
consent. 

I have been working with them for 8 years, and I can tell you 
they won’t. So what do I do? We seek to help them. That is why 
we are here. You have to help them. We are not going to be able 
to get them through the PigforcL case. Judge Friedman is not going 
to reopen it, because the Government would never consent to it. 

Could you get us legislation that would reopen a similar case like 
this? Yes. But, the Government is never, ever going to consent to 
reopening PigforcL. I know that. So I don’t want to abuse the sys- 
tem by trying to spend a lot of my energy on something that I 
know from 31 years will not work. What I do want to do is take 
care of the people who are in the 

Mr. Watt. The question I am asking is, is there somebody out 
there who is doing that? I am not suggesting that it should appro- 
priately be you. I am just asking: Is there somebody out there who 
is representing a large number of those people? 

Mr. Chabot. The gentleman’s time has expired. But you may an- 
swer. 

Mr. Pires. Those people who have filed, Congressman Watt, they 
are before Michael Lewis. In other words, they are in the system. 
I don’t 

Mr. Watt. Maybe I should be asking Mr. Lewis that question 
then. Who represents the most of those people who — the dispos- 
sessed class members, I will characterize them in that way, al- 
though, I don’t mean it. 

Mr. Lewis. Congressman Watt, I am not aware that anyone is 
representing them in the late claim process. 

Mr. Watt. All right. 

Mr. Chabot. The gentleman’s time has expired. The gentleman 
from Alabama is back from the hearing on the floor and is recog- 
nized for 5 minutes for questions. 

Mr. Bachus. Thank you. Mr. Pires, you are aware of a lot of wild 
rumors that have been going around that the attorneys have made 
more money off this case than the farmers? 

Mr. Pires. Yes. 

Mr. Bachus. Let’s address that a minute. 

Mr. Pires. Please. 

Mr. Bachus. You know, clarifying the fee would put an end to 
those rumors. 

Mr. Pires. Please. 

Mr. Bachus. And I don’t know. I am not — are your fees based 
on a set amount, or upon the number of claimants you represent? 

Mr. Pires. No, sir. It is very simple. It has all been public. We 
came forward and agreed to represent the class with an agreement 
that said, we will take none of your money. We were the only ones. 
Every other firm in the country had an agreement, with the excep- 
tion of myself and Mr. Fraas, that wanted a percentage. 

So when it started, the rule I established was, if you want to 
help the Black farmers, you can’t take any of their money. You 
can’t base it on anything other than the judge will eventually 

Mr. Bachus. What are they based on? 
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Mr. PlRES. Let me finish, if I can. Your compensation will depend 
upon what the judge rules and grants you, period. You are going 
to have to take your chances and work for free. 

So, of the original eight firms, six of them had agreements that 
said they would get a percentage. They dropped and used ours. 
And everybody worked. And what happened is, we eventually, in 
the first round, after working 1997, 1998, 1999, 2000, and I don’t 
know, somewhere around 

Mr. Bachus. My problem is, I have only got 5 minutes. I am just 
saying, are you — is your fee based on a set amount per hour, or is 
it based on the number of claimants? Or what 

Mr. PlRES. I am trying to answer. 

Mr. Bachus. Well, just can you? 

Mr. PlRES. The eight law firms, after 4 '/a years, had $34 million 
worth of bills, hours and time and fees. 

Mr. Bachus. So 34 million is what you all 

Mr. PlRES. We submitted it. The judge ruled. And to make a long 
story short, we received $14 million of that amount. When the case 
started, there was $1 million given to start the case, which was di- 
vided up. And after that period of time, the bills have been paid, 
you know, sporadically. 

Mr. Bachus. What about this, would it make more 

Mr. PlRES. There has never been more in the entire history of the 
case than I know of than about $15 million, to pay all of the firms 
for 7 years of work. We averaged about $100 an hour. That is what 
we got. 

Mr. Bachus. Let me ask you this. Would it make sense for the 
class counsel to make a public accounting? 

Mr. PlRES. It is all public. 

Mr. Bachus. Of the attorney fees received in the case? 

Mr. PlRES. It is all public. 

Mr. Bachus. I mean, to do a public accounting and release it? 

Mr. PlRES. It is in the docket. 

Mr. Chabot. Would the gentleman yield for just a moment? I 
want to make sure that I understand. You are saying that there 
were — there have been over $800 million at this point — that were 
paid out, is that right, and that the attorneys have made 15 million 
of the over 800 million. That is accurate? 

Mr. PlRES. Yes, sir. 

Mr. Chabot. I just wanted to make sure that I understood. 

Mr. Bachus. Would you object — do you object to a public ac- 
counting on the attorney fees? 

Mr. PlRES. It is public. 

Mr. Bachus. But is it a public accounting, I mean, to make a 
public accounting? 

Mr. PlRES. It is all in court orders and it is all public, yes. 

Mr. Chabot. I would request that the staff get with the court so 
that we can verify those. 

Mr. Bachus. Let me shift over. That is sort of a — let me tell you 
what really — one of the things that bothers me about this whole 
case, is that for every farmer that filed, there were probably two- 
thirds more that didn’t file. 
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Now, that indicates to me, if you got, you know, if — somebody is 
eligible, and they can receive money, and they don’t file, I have 
kind of got to believe that that is because they didn’t get notice. 

If you tell somebody there is money for you if you file, and you 
don’t file until late, that indicates to me that you didn’t know about 
it. Because, if somebody says there is money out there, you go up 
and you file. Yet, the judge in this case he said that a natural dis- 
aster was a reason for a late filing, or being hospitalized, but he 
actually, and I think if counsel agreed to this, consented to saying 
that if you didn’t receive notice, that wasn’t a reason for a late fil- 
ing. 

Mr. PlRES. That is not true. 

Mr. Bachus. That is not right? 

Mr. PlRES. No. 

Mr. Bachus. I have been looking at this. I am just reading from 
what — it says, lack of notice is not deemed an acceptable reason by 
the arbitrator because the court made a legal finding that notice 
was sufficient. 

Did all argue against that and oppose that finding? 

Mr. PlRES. I don’t know which finding you are reading from. 

Mr. Bachus. A finding in the Pigford case. 

Mr. PlRES. You mean from the claim form? 

Mr. Bachus. Well, it says here — is that true? Did the court make 
a legal finding that notice was sufficient? 

Mr. Pires. Yes. Notice was done by a professional company that 
does nothing but give notice. 

Mr. Bachus. But, did you all oppose that? I mean, obviously for 
every person that filed, there were two-thirds more that didn’t. 

Mr. Pires. There was a public hearing about notice, and the 
judge accepted notice as being adequate. 

Mr. Bachus. Did you vigorously oppose that? 

Mr. Pires. No, I thought notice was adequate. 

Mr. Bachus. So you thought it was adequate too. 

Mr. Pires. I thought it was excellent. 

Mr. Bachus. Doesn’t the fact that now, after that thing was set, 
that two-thirds of the people have missed the filing deadline, does 
that cause you to maybe believe that in hindsight notice wasn’t suf- 
ficient? 

Mr. Pires. No. Because I have been doing class actions a long 
time. And even my tobacco case which just settled, we had thou- 
sands of people who were getting checks and they did not file on 
time. 

Mr. Bachus. Well, but, you know. It 

Mr. Pires. It is very common. 

Mr. Chabot. The gentleman’s time has expired. Would you wish 
an additional minute to ask 

Mr. Bachus. I would like an additional minute. 

Mr. Chabot. Without objection. 

Mr. Bachus. You take, in Alabama, for 294 cases that were 
granted, 14,268 were rejected. And most all of those were because 
they filed too late. Does that bother you? I mean, does that 

Mr. Pires. Alabama, there were 42 meetings of farmers in Ala- 
bama. And J.L. Chestnut is from Alabama. Alabama was probably 
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the best serviced of all 50 States. I don’t think there is a Black 
farmer in Alabama who didn’t know about the case. 

Mr. Bachus. So 14,268 out of 14,600, or 

Mr. Pires. There were some Black farmers in Alabama who filed 
late. But I think there is a different reason for that. 

Mr. Bachus. Well, two-thirds of the applicants were denied entry 
into the claims process. Is that right? 

Mr. Pires. Sixty-five thousand people who filed late. 

Mr. Bachus. But their claims were never considered on the mer- 
its, though? 

Mr. Pires. That is true. 

Mr. Bachus. That is a tremendous number that never got their 
cases heard on the merits. 

Mr. Pires. That is true. If you gave notice today, you would get 
another hundred thousand. 

Mr. Bachus. Yeah, but I mean, that is a tremendous percentage. 

Mr. Pires. Yes, it is. 

Mr. Bachus. That doesn’t cause you to question that maybe they 
didn’t get notice? 

Mr. Pires. Fifty percent of the people who — Mr. Lewis testified 
that 50 percent of them that he reviewed admitted they knew 
about the case. So 

Mr. Bachus. I guess, I will close with this. I am a lawyer. I fin- 
ished near the top of my law school class. But I get these notices 
in these class action cases all of the time. I can’t figure out what 
they are talking about. 

Mr. Pires. I think that is true. 

Mr. Chabot. The gentleman’s time has expired. They agree on 
something. 

The distinguished gentleman from Michigan, Mr. Conyers, is rec- 
ognized for 5 minutes. 

Mr. Conyers. Thank you, Chairman Chabot. 

Mr. Pires, Attorney Pires, why did you oppose the motion to mod- 
ify the Pigford suit filed by the Black farmers? 

Mr. Pires. Filed by the Black farmers? Mr. Myart motions? I 
think Mr. Myart’s motions are irresponsible. He does not represent 
the Black farmers in this case. And his motions are irresponsible. 
That is why I opposed them. 

Mr. Conyers. Okay. Why did you file a motion to enjoin Black 
farmers from speaking on the Pigford v. Glickman settlement last 
week? 

Mr. Pires. In that motion, it is public, Mr. Myart and others ridi- 
culed the court, ridiculed the judicial system, made fun of Judge 
Friedman and the monitor and others. And I am sworn, as a mem- 
ber of the court, to defend that. 

I don’t think you get anywhere making fun of the judicial system. 
And anybody who comes forward and makes fun of Judge Fried- 
man or anyone else, I am going to oppose that. That is my job. 

Mr. Conyers. Well, Counsel, do you still oppose — would you op- 
pose a modification of the time limits for the filing in this case at 
this point in time? 

Mr. Pires. I don’t think the Pigford consent decree can be modi- 
fied, Congressman Conyers. The Government has told us for years 
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that they will not consent. So I don’t see how it can be accom- 
plished. 

And I am trying, through legislation, to get what I got 8 years 
ago, which has helped. I don’t think it is worth repeated filings be- 
fore Judge Friedman that are denied. I think it is a waste of time. 
I think the most important thing is to get to the heart of the prob- 
lem and get relief from Congress. 

Mr. Conyers. Well, that is not quite the question that I asked 
which was, would you object to the court deciding or reconsidering 
that 65,000 claimants should be allowed to enter? 

Mr. Pires. Would I oppose 

Mr. Conyers. Would you object? Yes. Would you object if the 
court determined that this was such a serious miscarriage of the 
goals of the farmers across all of the years, and that they — that he 
decided that he would reconsider and create a new way for them 
to apply? 

Mr. Pires. Judge Friedman does not have that authority. 

Mr. Conyers. Well, I am glad to hear you tell — this is the first 
time I had a lawyer explain the jurisdiction of a judge. I mean why 
couldn’t he? You are telling me that he could not extend this even 
if he wanted to? 

Mr. Pires. I do not believe that Judge Friedman, on his own, 
without the Government’s consent, can change a consent decree 
and change the terms such that there is an extension of time to 
allow people in. I do not believe that is the law. That would be re- 
versed, and it would be wasting years of time. 

Mr. Conyers. Wait a minute. That, sir, is your hypothetical back 
to me. I didn’t tell you that Federal court would — that the Govern- 
ment wouldn’t join in with him. 

You know, Al, look, let’s face it. You seem to be resisting the 
65,000 people getting some relief. That is what it sounds to me. 

Mr. Pires. It is the exact opposite, Congressman Conyers. I want 
to help them, but I want to help them in a meaningful way. 

Mr. Conyers. Well, if it is the exact opposite, it doesn’t come 
across like that in this hearing. I hate to tell you that. 

Mr. Pires. I understand. 

Mr. Conyers. But, you know, something is amiss here. We have 
got Mr. Lewis sitting at your left, who could make plenty of sounds 
about what we could do for those 65,000. And I know we have a 
legislative remedy that I haven’t mentioned, but do you know how 
many more days are left in this Congress? It is — I think they said 
about a little more than a week, maybe less than 2 weeks. 

So on the for-real side, if the judge heard about this hearing, and 
heard you explain why he can’t do it by himself, that the Govern- 
ment wouldn’t join in, that it is too late and that you are working 
on other issues, to me these are people who would be claimants 
and would be part of the class action that you are bringing, sir. 

Mr. Pires. Yes. 

Mr. Conyers. I mean, it would seem to me that you would want 
them in. 

Mr. Pires. I do. 

Mr. Conyers. Well, you have explained to me all of the reasons 
that they can’t come in. I am trying to 
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Mr. PlRES. I said to file a motion before Judge Friedman, without 
the Government’s consent is just paper, and it is not going any- 
where. 

Mr. Conyers. Well, I am glad you know this. Maybe 

Mr. PlRES. Because I have been doing it for 7 years. I think I 
have a pretty good idea of how to make the litigation move in a 
way that provides meaningful relief. 

Mr. Conyers. Well, look, I don’t want to tell you what you 
should be saying before the Committee. I presume you know what 
to say in front of the court. But, if I leave this hearing, and they 
ask me how does Pires and Lewis feel about the 65,000 black farm- 
ers, I am going to be strapped to explain this based on the answers 
and the comments that you have given me. 

I would like to yield to Mr. Lewis to see what he — what his feel- 
ings are on this subject. 

Mr. Lewis. I don’t disagree with Mr. Pires, that if there were 
some way, outside of the context of the consent decree to provide 
relief to — we have been talking about 65,000, why not include the 
other 7,700 who missed the final deadline? So we are talking about 
72-73,000 people. 

All I would say to you, Congressman Conyers, is that there is — 
what I have before me now is not the 65,000, but are the 21,000 
petitions for whom reconsideration requests have been filed. 

And I will, you know, I am marching through those as quickly 
as I can. Because one of the issues here is those folks are starting 
the claims process once I find that they are eligible to participate. 

So we are talking about, you know, a year or two of processing 
to — before they get some money. 

Mr. Lewis. But what I have for you now 

Mr. Conyers. You would like to see the decree modified to allow 
them to come in. 

Mr. Lewis. Frankly I agree with Mr. Pires. 

Mr. Conyers. No, I’m asking you. Forget about the class action 
lawyer. I can question him. What does Mr. Michael Lewis think? 

Mr. Lewis. I think it would be wonderful if 72,000 people got a 
shot, as Congressman Scott said, to have their cases heard on the 
merits. I don’t believe that can happen within the context of the 
Pigford consent decree. That’s all I’m saying. 

Mr. Chabot. The gentleman’s time has expired. All Members 
shall have 5 legislative days to provide any additional materials for 
the record. 

Mr. Bachus. Could I have one additional question? 

Mr. Chabot. Make it after this gentleman then. I was going to 
ask unanimous consent to allow Mr. Scott to ask a question rel- 
ative to taxes, and then I’ll follow up here. But then we’re going 
to wrap it up. 

Mr. Scott. Thank you. And first, Mr. Chairman, I want to thank 
you again for calling the hearing. 

We’ve heard uncontested evidence that about 75 percent of the 
people who’ve had potential cases are not able to have their cases 
heard on the merits. And we — certainly I think the fair thing to do 
is to try to ascertain what can be done so that they can hear their 
cases on the merits. 
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I had one kind of technical question. I’m not sure who can best 
answer it. We’ve heard questions that some of these payments con- 
stitute taxable income, and payments are made to IRS for those 
taxes. Is the payment to IRS taxable income, too, that might gen- 
erate an additional tax check? Or is the check large enough to 
cover both the tax and the additional tax that’s generated? 

Ms. Roth. Here’s the way it works, Congressman Scott. In a sim- 
ple Track A case where someone gets $50,000, the IRS — the 
$50,000 is paid in cash. And then $12,500, which is 25 percent of 
that amount, is wired to the claimant’s IRS account as partial pay- 
ment toward the taxes on the $50,000. However, our understanding 
is that the IRS has taken the position that that $12,500 is itself 
taxable income. And from my perspective, I think that’s going to 
create lots of problems down the line. 

Mr. Scott. Well, Mr. Chairman, we need to look into that to see 
if that needs to be worked on, too. 

Mr. Chabot. I agree. Thank you for bringing that up, Mr. Scott. 

And, Mr. Bachus, if you could make this brief. 

Mr. Bachus. Thank you. I’m going to ask counsel, or anybody 
else that wants to answer this, and I have to say that, you know, 
I’m not — my understanding of civil rights law is probably not what 
it should be, but this similarly situated white farmer requirement 
that the claimant, in order to get a settlement, has got to find a 
similarly situated white farmer, that’s not normally the case, is it? 
Normally don’t you just prove that you’re discriminated against in 
a civil rights case? I mean, that’s not kind of the spirit of rem- 
edying discrimination, is it, in our civil rights law? Don’t you just 
prove you were discriminated against because of your color, and 
then you get recovered? Do you have to — in other cases do you have 
to go out and find somebody that was — the same thing happened 
to them and they were treated different? Mr. Haynie. 

Mr. Haynie. Yes. You know, the Government admitted to dis- 
crimination. And I think this boils down to black farmers having 
bad counsel, because how can your counsel agree to you having to 
go out and find similar-situated white farmers when he waives the 
discovery process? So basically your counsel is why you’re failing, 
because he has shut the door on you getting necessary information 
for you to prove your discrimination. 

Mr. Bachus. You can’t subpoena that information? 

Mr. Haynie. No. 

Mr. Bachus. Well — and did the USDA have the information — 
that’s who might have some of the information, right? 

Mr. Haynie. They have all of the information. 

Mr. Bachus. Did they have an absolute obligation to help find 
a similarly situated white 

Mr. Haynie. Once discovery was waived, they did not have to 
give black farmers this information. 

Mr. Bachus. They could if they wanted to, but they didn’t have 
to? 

Mr. Haynie. That’s correct. 

Mr. Bachus. Yeah. Well, I have — at least our counsel, the Re- 
publican counsel, has said that there could be maybe a legislative 
fix to this, and that’s whereby — and I just want, Counsel, maybe 
to see what you think. We could pass something saying that a spe- 
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cial master could be appointed to whom the USDA could be man- 
dated to turn over all evidence relative to the Pigford settlement 
consent decree, and this special master, you know, he could protect 
the privacy of the white farmers, but still provide affidavits to indi- 
vidual black farmers required to identify similarly situated white 
farmers. And any farmer that was denied recovery on the basis 
that — you know, that he couldn’t find a similarly situated white 
farmer could resubmit their claims. What would you think about 
a legislative fix like that? 

Mr. PlRES. I think only the monitor knows how many of those 
cases there are that 

Mr. Bachus. Well, that’s why we’d have a legislative fix. Then 
we’d find out. 

Mr. PlRES. But I think the idea is excellent. I think anything 
that Congress can do to allow more people to recover would be 
great. 

I did want to answer one of your earlier comments. My under- 
standing of the law is that the only way a black farmer, a black 
person, in any case in any part of our workforce can prove discrimi- 
nation is in comparison to a white or another person in the major- 
ity. So it is the law. In all of my cases, all five of my class action 
cases, the comparison to the white is the standard because the 
white is the majority. 

Mr. Bachus. I guess I just don’t see how, you know, a black 
farmer is able to find — I mean, I just — particularly if the informa- 
tion — the USDA has that information, and this is sort of an adver- 
sarial relationship 

Mr. Pires. Yes, it is. 

Mr. Watt. If the gentleman would yield. 

Mr. Bachus. If you go to your adversary to get this information, 
and they don’t have to give it to you, that doesn’t sound like a 
game that you 

Mr. Watt. Would the gentleman yield? 

Mr. Bachus. I would yield. 

Mr. Watt. I think the gentleman is finally finding out how dif- 
ficult it is to prove a race discrimination claim in this country. On 
that point Mr. Pires is absolutely right. Discrimination is relative 
to white people in this country. And if you can’t prove that you 
were discriminated against, the definition of discrimination is that 
you were treated worse than. 

Mr. Bachus. Oh, I understand that. Maybe I was — what I meant 
was in the normal case you can subpoena information as to what 
happened to everybody else similarly situated. This case they didn’t 
have the right to discover that. 

Mr. Scott. Well, they waived discovery. 

Mr. Bachus. Well, their attorney waived it. 

Mr. Pires. Let me answer, because I teach discovery at George- 
town Law School. I know a lot about discovery, and I have learned 
the hard way that the best way for the defendant, the United 
States, which is the richest machine in the world, has the most 
lawyers, I worked there for 8 years, the best way to bring down the 
case is to get involved with discovery. And if the black farmers’ 
case had gotten involved with years and years of discovery, we 
never ever would have gotten out of it because that’s what’s wrong 
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with a lot of the other cases. And I chose, just like I did in the 
AT&T case — I chose to have very, very limited discovery. 

Mr. Bachus. Well, I would put that they were under absolute ob- 
ligation to supply that information, and that wasn’t in there. 

Mr. PlRES. To some extent, sir, they had it. To some extent they 
didn’t. 

Mr. Bachus. Well, but to some extent they did, and that’s a lot 
of ground. 

Mr. Chabot. Okay. Well, the gentleman’s time has expired. 

Mr. PlRES. You’re right. 

Mr. Chabot. I want to thank all the witnesses for coming this 
afternoon. I want to also thank the other folks that took their time 
out to come here and listen to Congress in action. We are, I think 
on both sides, both the Democratic side and the Republican side, 
I think we’re very interested in trying to see if we could do any- 
thing to remedy this situation. 

Some suggestions have been made this afternoon. I had stated in 
my opening statement that it has also come to our attention that 
there were a number of other people that would have liked to have 
testified this afternoon. We allow four people. That’s been our pol- 
icy in the Judiciary Committee to only have four people testify. So 
we were limited, and that’s the reason we weren’t able to add oth- 
ers. But I also indicated that our staff would work with the parties 
to pick a date to have another hearing and allow additional wit- 
nesses to testify. So that will be accomplished, we hope, in the near 
future. I can’t give an exact date because we just don’t know. 

But I want to once again thank everyone for coming, and if 
there’s no further business to come before the Committee, the Com- 
mittee’s adjourned. Thank you. 

[Whereupon, at 6:11 p.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Steve Chabot, a Representative in 

Congress From the State of Ohio, and Chairman, Subcommittee on the 

Constitution 

Good afternoon. I would like to thank everyone for being here today for this very 
important hearing. However, I feel that it is necessary to qualify that statement by 
saying it is unfortunate that we are here. We are here because, time after time, it 
appears that the wrong choices continue to be made by those in positions of author- 
ity. 

I trust that today’s hearing will enable this Subcommittee to examine those issues 
that are of the utmost importance and will enable us to make substantive rec- 
ommendations to remedy the injustices that have occurred. 

I would like to take this opportunity to recognize Arianne Callender, of the Envi- 
ronmental Working Group; Mr. John Boyd, with the National Black Farmers Asso- 
ciation; Mr. Thomas Burrell; and Shirley Sherrod, with the Federation of Southern 
Cooperatives, for taking the time to provide us with information. 

Through these individuals, and others, it has come to this Subcommittee’s atten- 
tion that a second hearing may be necessary. I’ve directed my staff to investigate 
the scheduling of a second hearing in the event one is needed in the near future. 

When slavery was ended in the United States, our government made a promise — 
a restitution of sorts — to the former slaves that they would be given 40 acres and 
a mule. While we can debate whether this allotment was intended to compensate 
the freed slaves for their involuntary service, what is clear is that this promise was 
intended to help freed slaves be independent economically and psychologically, as 
holders of private property rights. 

What also is clear is that the very government that made this promise, the “Peo- 
ple’s Agency” established in 1862 under President Abraham Lincoln, has sabotaged 
it by creating conditions that make sovereign and economically-viable farm owner- 
ship extremely difficult. 

This is the backdrop against which we will examine the issues before us today. 
We are here to consider the administration of the 1999 Consent Decree, which re- 
sulted from the civil rights case of Pigford v. Glickman. 

The Consent Decree was developed to provide some monetary restitution to Black 
farmers who were victims of racial discrimination carried out by the United States 
Department of Agriculture, the very institution designated to assist them, in a swift 
and timely manner. 

Rather than help Black farmers, this Agency has been instrumental in causing 
their decline. Since the early 1900s, the number of Black farmers has decreased 
from nearly one million to fewer than 18,000. 

During this time, when Black farmers tried to seek justice by filing discrimination 
complaints with the USDA, their claims were either ignored or dismissed — most 
without an investigation. 

Ultimately, several of these Black farmers — all whose claims of racial discrimina- 
tion had been disregarded by the USDA, filed a class action suit against the Agency. 

After extensive negotiations, a settlement was reached that established a “just” 
process to have all the discrimination claims heard in a timely manner. 

Yet, in an ironic twist, the process that was created to provide a forum for those 
whose claims had been shut out, has itself shut out nearly two-thirds of all who 
wanted to have their discrimination claims heard. Whether or not each of these 
claimants would have prevailed on the merits is not the issue before us. The process 
should have at least allowed them the opportunity to be heard. 

We cannot in good conscious allow a settlement that leaves out more potential 
claimants than it allows in to go unexamined or remain unresolved. 

( 223 ) 
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All of the parties involved are responsible for developing a solution — whether it 
be modifying the Consent Decree, creating a subsequent Consent Decree, or some 
other process — to stop this destructive cycle from reoccurring. 

The first step in this process should be to provide the nearly 65,000 people who 
were denied entry into the process the opportunity to be heard. We will never be 
able to put the racially discriminatory practices that have and continue to occur 
within the USDA behind us until every one of these individuals has at least had 
the opportunity to be heard. 

This is just one of the many problems with the Consent Decree that my colleagues 
and I hear about nearly every day. 

It is my sincerest hope that this hearing will help us all get a better under- 
standing of what precisely the problems are, what potential solutions there may be, 
and what we can do to ensure that the government never finds itself in a similar 
situation again. Too much has been lost and too much is at stake for Black farmers 
to just accept that the solution in 1999 has failed more people than it has helped. 


Prepared Statement of the Honorable Robert C. Scott, a Representative in 

Congress from the State of Virginia, and Ranking Member, Subcommittee 

on Crime, Terrorism, and Homeland Security 

Thank you, Mr. Chairman. And I would like to take this opportunity to thank 
you, Judiciary Committee Chairman Sensenbrenner and Ag Committee Chairman 
Goodlatte for your agreement to develop this hearing and for the open, bi-partisan 
and productive manner in which you and your staffs have proceeded to do so. I must 
also acknowledge the work and dedication to developing this hearing by Judiciary 
Committee Ranking Members Conyers, and Subcommittee Ranking Member Nadler, 
and your staffs for your hard work and dedication to this effort, as well. And there 
are several other members and their staffs who have contributed to this effort, as 
well, including, Rep. Watt, Rep. Thompson, Rep. Towns, Rep. Butterfield, Rep. 
Bishop and Rep Baca. 

Of course, the hearing would not have been possible without the hard work and 
determination of all the representatives and advocates of Black farmers, too numer- 
ous to list, who have worked with us in developing this hearing over the last year. 
This has truly been a collaborative effort of all I have mentioned, and more. 

Ths hearing is about the Pigford Settlement. There remain many issues and prob- 
lems at USDA and there are a number of efforts underway to address those prob- 
lems. Among them are lawsuits and complaints by Hispanic, women and Native 
American farmers. There is also a new lawsuit pending by Black farmers alleging 
continuing discrimination since the period covered by Pigford, as well as continuing 
allegations and complaints of discrimination by Black USDA employees. I believe all 
of these civil rights issues warrant oversight by the Judiciary Committee and should 
be the focus of subsequent hearings. 

U.S. farm services programs date back tol862. Throughout their history, the pro- 
grams have been laden with the pall of racial discrimination, in blatant as well as 
subtle ways. As the federal government has stepped up its loan and technical assist- 
ance programs to farmers in recognition of the growing capital and other needs of 
farmers to stay viable, Black farmer have been largely been left out due to discrimi- 
nation and neglect. In the early 1900’s there were as many as 1 million Black-owned 
farms with about 16 million acres. Now there are an estimated 18,000 such farms 
with less than 3 million acres. Black farmers complained, but no systemic action 
was taken to remedy the situation. And to add insult to injury, in 1983, the civil 
rights office at USDA was closed down. Many complained about the rampant dis- 
criminatory practices, but others did not even bother, understandably expecting that 
nothing would be done to redress their complaints. 

The Judiciary Committee looked at the issue in 1984 through a hearing held in 
this Subcommittee which exposed the racially-discriminatory practices then in exist- 
ence in USDA’s loan and assistance programs and its non-existent, civil rights com- 
plaints process. Unfortunately, no substantial remedial effort was undertaken by ei- 
ther the Administration or the Congress until Secretary Glickman, in response to 
the growing and persistent complaints of Black farmers and the disarray in com- 
plaint processing, ordered a moratorium on farm foreclosures and a series of reforms 
while pending complaint investigations. Yet, it took a lawsuit by Black farmers in 
1997 to bring about meaningful attention to the problem. 

Original estimates of the backlog of pending complaints was a few hundred. Over 
1,000 were discovered. Then there were estimated to be about over 2,000 farmers 
who had suffered discrimination by USDA. By the time the consent decree was en- 
tered into the estimates had risen to 4,000 to 5,000. Over 22,000 filed claims 
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withing the initial deadline. However, as the deadline expired, the court found that 
claims were still streaming in. In fact, they were coming in so fast that the court 
extended the deadline and directed the Adjudicator to determine those entitled to 
be included due to extraordinary circumstances out of their control. To everyone’s 
astonishment, almost 66,000 claimants filed for consideration during the extension. 
Most of them have been considered by the Adjudicator, and curiously, only about 
3% have been allowed in. Moreover, another 7800 filed beyond the extended dead- 
line. That adds up to almost 96,000 claimants. 

Mr. Chairman, frankly, I am concerned about the adequacy of a settlement proc- 
ess that leaves 70% of its claimants without a determination on the merits of their 
claim. I don’t know whether the problem is in the sufficiency of the original notice 
process or in the criteria applied to filers during the extended period, but I am not 
willing to accept that nearly 66,000 individuals who believe they have legitimate 
claims of racial discrimination knowingly ignored notice of the initial filing deadline 
and chose to submit their claims after that deadline for no good reason. 

I don’t know what percentage of the claimants can show entitlement to relief, but 
it is likely that some can. As long as 70% of those who believe they are entitled 
to recover under the settlement are prevented from having a determination on the 
merit of their claim, I don’t see how we can move forward with transforming the 
image and effectiveness of USDA in serving its minority customers fully. If this situ- 
ation is allowed to stand, Black farmers will not only have been victimized by the 
discriminatory practices at USDA, but by the remedy process, as well. 

So, Mr. Chairman, I look forward to the testimony of our witnesses for any in- 
sights they may provide regarding my questions and concerns about the unfortunate 
state of affairs of the Pigford Settlement. Thank you. 


Prepared Statement of Sanford Bishop 

Good afternoon ladies and gentlemen. First I would like to thank the Chairman 
and Ranking member as well as the Subcommittee on the Constitution for taking 
the time this afternoon to hold this oversight hearing. I would also like to express 
my appreciation to the panel for taking time to be with us today. I believe that this 
hearing and your testimony is an important step in resolving these important 
issues. 

Pigford v. Glickman is a historic case and a historic decision. It is historic not 
only for the African American farmers who found themselves victims of an unjust 
system, it is historic for the thousands of African Americans today who are looking 
for equal treatment from the government that represents them. Racial bias is wrong 
and unconstitutional and it is sad to know that such practices were in place in our 
very government. But our court system ruled on the side of justice. USDA was 
wrong and the victims or their representatives should be paid. 

But the wheels of justice are slow. Yes, the Pigford case represents a moral vic- 
tory for the black farmer. The burden of proof was high, yet the actions of Mr. 
Pigford led to the largest class action ever awarded by the USDA and the important 
admission of years of abuse was vindication for so many. We must not corrupt this 
victory by failing to do what is right, by failing to recognize the claims of so many 
based on what amounts to a technicality. 

In Georgia alone, the arbitrator under the court-mandated extension denied over 
3,000 black farmers. The extension was justly granted since many farmers’ attor- 
neys failed to notify their clients of the original deadline for application. Out of the 
original 69,162 claims filed, over 55,000 were rejected only because they were filed 
late. This is not justice, this is an outrage. I am here to see that every legitimate 
claim receives full consideration. These are not people looking to abuse the system 
and make a quick dollar. These are hard working Americans who have earned our 
consideration 

In Georgia, farming is a proud tradition and I am honored to represent farmers 
of ever color and background. Today we should be focusing on agriculture, on ways 
to improve the less than perfect system and provide more opportunities in a field 
that Thomas Jefferson once called a “pillar” of American prosperity. But we are in- 
stead arguing over technicalities and an issue of justice that has not been properly 
resolved. 

The United States needs to close the door on this process and provide the relief 
to those who rightfully deserve compensation. I want to thank my colleagues here 
today for their interest in this settlement and look forward to action settling this 
issue. 
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Attachments to hearing testimony submitted by witness Randi Ilyse Roth 


Appendix 1 


Chart 1: Steps in Pigford Claims Processing for 
Claimants Who Filed Claim Sheets on Time 
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Chart 1: 

Steps in P/gford C\aims Processing for Claimants 
Who Filed Claim Sheets on Time 


Prepared by the 
Office of the Monitor. 


Statistics based largely on 
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Appendix 2 


Chart 2: Steps in Pigford Claims Processing for 
Claimants Who Did Not File Claim Sheets on Time 
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Chart 2: 

Steps in Pigford Claims Processing for Claimants 
Who Did Not File Claim Sheets on Time 


Prepared by the 
Office of the Monitor. 


Statistics based largely on information provided 
by the Facilitator as of September 21, 2004. 













230 


Appendix 3 


Chart 3: Steps in Pigford Claims Processing for 
Claimants Who Were Approved in the Late Claim 5(g) Process 
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Chart 3: 

Steps in P/gford C\aims Processing for Claimants 
Who Were Approved in the Late Claim 5(g) Process 


Prepared by the 
Office of the Monitor. 


Statistics based largely on 
information provided 
by the Facilitator as of 
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Appendix 4 

Monitor Updates 

Questions and Answers About Monitor Review of Decisions 
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Monitor Update: 

Late Claim Deadline 

Originally Issued: August 14, 2000 

Date Revised: October 1, 2003 

Update 001 

© Copyright 2003, Office of the Monitor. 

This is not a USDA publication. 


Office of the Monitor 
Pigford v. Veneman (D.D.C.) 
Brewington v. Veneman (D.D.C.) 

Post Office Box 64511 
St. Paul. MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Late Claim Deadline 

1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected the filing of late claims. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000, Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This update sets out to explain: 

• What late claims are. 

• When late claims are allowed. 

• How to go about getting a late claim considered. 

• The deadline for requesting late claim eligibility under the Judge's Order. 

• The deadline for filing a claim if the late claim is allowed. 

• What to do if you have questions about this Monitor Update. 

2. Late claims — what are they? 

In order to be a part of the Pigford lawsuit— that is, to be eligible for adjudication under 
Track A or arbitration under Track B — each person must send to the Facilitator what is known 
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit — the Consent Decree is 
the agreement that contains the terms of the settlement — set a deadline for filing the Claim 
Sheet and Election Form. This deadline was October 12, 1999. Any claim postmarked after 
October 1 2, 1 999, is a late claim. 

3. Some late claims were allowed 

In some cases, it was possible for a person to be a part of the lawsuit even if his or her claim 
was filed late. The Consent Decree allowed a person to be a part of the case if the person 
could show that his or her failure to submit a claim on time was "due to extraordinary 
circumstances beyond his [or her] control.'' 1 The Court directed the Consent Decree's 
Arbitrator to decide whether the failure to file the claim on time was due to extraordinary 
circumstances beyond the claimant's control. 


This language is found in section 5(g) of the Consent Decree. 
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Monitor Update 
Late Claim Deadline 
October 1, 2003 
Page 2 


4. Judge's Order — deadline to request permission to file a late claim 

The Judge's July 1 4, 2000, Order set a deadline for submitting a written request to file a late 
claim. That deadline was September 1 5, 2000. In order to meet the deadline, the written 
request must have been postmarked by Friday, September 15, 2000. The Judge has ordered 
that no extension of this deadline will be allowed for any reason. 

5. How late claims were allowed 

Three important rules applied when a claimant filed a late claim. 

First, the claimant must have filed with the Claims Facilitator a written request for permission 
to file a late claim. 

Second, the written request had to explain the extraordinary circumstance or circumstances 
beyond the claimant's control that prevented the claimant from filing a Claim Sheet and 
Election Form on time. 

Third, the Arbitrator's decision on this matter is final. There is no Monitor review of the 
Arbitrator's decision regarding whether or not a late claim is allowed. 

6. After the Arbitrator decides about the late claim 

If the Arbitrator decides that the claimant was prevented from filing a timely Claim Sheet and 
Election Form due to extraordinary circumstances beyond the claimant's control, the claimant 
is eligible to file a Claim Sheet and Election Form to participate in the lawsuit. 

If the Arbitrator decides that the claimant was not prevented from filing a timely Claim Sheet 
and Election Form because of extraordinary circumstances beyond the claimant's control, that 
claimant is not eligible for either Track A Adjudication or Track B Arbitration. 

7. Reconsideration of the Arbitrator's denial 

The Arbitrator has established a limited reconsideration policy. When the Arbitrator denies a 
request for permission to file late, he sends a letter to the claimant. This letter will explain the 
Arbitrator's policy for reconsidering the request to file late. 

8. If the Arbitrator decides in favor of claimant — 60 days to file a claim form 

If the Arbitrator grants a claimant's request to file a late claim, the claimant will receive a 
Claim Sheet and Election Form from the Claims Facilitator. The Claim Sheet and Election Form 
must be filled out and signed by an attorney, and it must be postmarked no later than 60 
days from the date of the cover letter that accompanies the Claim Sheet and Election Form. 

No extension of this 60-day period will be granted for any reason. 

9. More information 

Anyone who has questions regarding late claims should feel free to call the Facilitator toll-free 
at 1-800-646-2873. 
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Monitor Update: 

Cured Defective Claims 

Date Issued: August 14, 2000 
Update 002 

© Copyright 2000, Office of the Monitor. 


Office of the Monitor 
Pigfordv. Glickman (D.D.C.) 
Brewington v. Glickman (D.D.C.) 

Post Office Box 64511 
St. Paul. MN 55164-0511 
Phone (toll-free): 1-877-924-7483 


Cured Defective Claims 


1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affects cures of defective claims. An Order from the Judge has the force of law. 

The Order directs the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14 Order sent to you, please call the Monitor's office at 1-877- 
924-7483. 

This update sets out to explain: 

• The October 1 2, 1999, deadline for filing a claim. 

• What defective claims are. 

• How the October 12, 1999, deadline affects the cure of defective claims. 

• The deadline for curing defective claims 

• How to get more information from the Monitor. 

2. The October 1 2, 1 999, deadline for filing a claim 

In order to be a part of the Pigford lawsuit — that is, to be eligible for adjudication under 
Track A or arbitration under Track B — each person must send to the Facilitator what is known 
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit — the Consent Decree is 
the agreement that frames the terms of the settlement — set a deadline for filing the Claim 
Sheet and Election Form. This deadline was October 12, 1999. Any claim postmarked after 
October 1 2, 1 999, is therefore a late claim. 

3. Defective claim sheet and election forms — sent back and returned 

Many people sent in their Claim Sheet and Election Form on time — but failed to fill out the 
form completely, or made a mistake in filling out the form. For example, some people simply 
forgot to sign the claim form. In this case, the Facilitator notified the person of a problem 
with the way the Claim Sheet and Election Form was filled out, and asked the person to fix 
the problem. 
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Monitor Update 
Cured Defective Claims 
August 14, 2000 
Page 2 


a. Corrected form returned — by the October 1 2, 1 999, deadline 

If the person returned the corrected claim form to the Facilitator by the October 1 2, 

1 999, deadline, there was no problem. These people became claimants who are eligible 
for a Track A adjudication or a Track B arbitration. 

b. Corrected form returned — after October 12, 1999, deadline 

Many people, however, returned the corrected claim form to the Facilitator but did not 
do so until after the October 12, 1999, deadline. Until the Judge issued his recent Order, 
there had been a question as to whether these people would become claimants who are 
eligible for a Track A adjudication ora Track B arbitration. The Judge's Order settles this 
question. People who filed on time and then corrected their Claim Sheet and Election 
Form and submitted the correction to the Facilitator will be considered to have filed and 
completed their forms on time — even if they submitted the correction after the 
October 12, 1999, deadline. 

4. Deadline for correcting defective claim sheet and election forms — July 1 4, 2000 

The Judge's new Order sets a deadline for correcting defective Claim Sheets and Election 
Forms. As a result of the Judge's Order, a defective claim that was corrected by July 14, 2000, 
will be treated as if it was filed on time. In other words, if a person sent in a timely Claim 
Sheet and Election Form that was defective, the Facilitator asked that the form be corrected, 
and the person then corrected the defective claim form, that correction must have been 
postmarked by July 14. 2000. If the correction was not postmarked by then, the person is not 
a claimant and is not eligible for Track A adjudication or Track B arbitration. 

5. If the Claim Sheet and Election Form were not corrected by July 14, 2000 

A person who did not file a corrected Claim Sheet and Election Form by July 14, 2000, may, in 
"extraordinary circumstances," still have a chance to participate in the settlement. In order to 
do so, the person will need to file a written request for permission to file a late claim. 
Permission will be granted only in cases in which the Arbitrator determines that the need to 
file late was caused by extraordinary circumstances that were beyond the person's control. 
Please note that the deadline for submitting written requests for permission to file a late 
claim is September 1 5, 2000. The process for filing written requests for permission to file a 
late claim is described in Monitor Update #1 : Late Claim Deadline. To get a copy of Monitor 
Update #1, call the Monitor's office toll-free at 1-877-924-7483. 

6. More Information from the Monitor 

Anyone who has questions regarding the problem of curing defective claims should feel free 
to call the Facilitator toll free at 1-800-646-2873 or the Monitor toll-free at 1-877-924-7483. 
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Deadlines for Petitions for Monitor Review 


1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected petitions for Monitor Review. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000 Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This Update explains: 

• What petitions for Monitor review are. 

• The deadline for petitions for Monitor review. 

2. Petitions for Monitor review 

In the Pigford lawsuit, both Claimants and the Government are able to petition the Monitor 
for review of decisions by the Facilitator, the Adjudicator, or the Arbitrator. Any party who 
received a wholly or partly adverse final decision in a Facilitator eligibility decision, a Track A 
adjudication, or a Track B arbitration may petition the Monitor for review of that decision. A 
letter and pamphlet from the Monitor's office dated June 2, 2000, was sent to every class 
member. It described in detail how Monitor review works. Anyone may request a copy of the 
letter and pamphlet (which was updated on June 1 , 2003) by calling the Monitor's office toll 
free at 1-877-924-7483. 

3. Judge's Order created a deadline for most petitions for Monitor review 

The Judge's Order created a deadline for filing petitions for Monitor review. The deadline 
worked in two ways. The difference depends on when the Adjudicator or Arbitrator's decision 
was made. The important date to keep in mind is July 14, 2000. (If the Facilitator made the 
decision, this deadline does not apply. Information about Monitor Review of Facilitator 
denials can be found in "Monitor Update 5: Eligibility and Monitor Review".) 
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a. Decision on or before July 14, 2000 — deadline was November 13, 2000 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made on 
or before July 14, 2000, the deadline for filing a petition for Monitor review was 
November 13, 2000. (This deadline was affected by the Register process in Orders dated 
November 8, 2000; April 27, 2001 ; and May 1 5, 2001 .) 

b. Decision after July 14,2000 — deadline 120 Days After Decision 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

4. Deadlines created by the Order are firm 

The deadlines explained in this Update are firm. The Judge's Order says that no extension of 
these deadlines will be granted for any reason. 

5. More information from the Monitor 

Anyone who has questions for the Monitor's Office regarding deadlines for petitions for 
Monitor review should call toll-free at 1 -877-924-7483. 
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Injunctive Relief in Pigford v. Veneman 


I. Introduction and the Monitor's Role 

This Monitor Update summarizes class members' rights to injunctive relief in Pigford v. 
Veneman — the nationwide class action brought by black farmers alleging race discrimination 
by the United States Department of Agriculture (USDA). Injunctive relief is the remedy in the 
lawsuit that is separate from money damages. The Consent Decree in Pigford provides for 
injunctive relief. 

The Monitor is independent of the parties and was appointed by the Honorable Paul L. 
Friedman, the judge in this case. Part of the Monitor's job is to help class members who have 
difficulty getting injunctive relief. 

II. Only a Brief Summary 

This Update is intended to give only a brief summary of injunctive relief rights in this case. To 
learn about the current state of your rights in detail, please contact an attorney. You may also 
contact the Monitor's office for more information. 

III. Eligibility for Injunctive Relief 

A. Must Prevail in Track A or Track B 

In order to be eligible for injunctive relief, a class member must prevail in either Track A or 
Track B of the settlement. 

B. Credit vs. Noncredit Claims — the Difference Matters 

Two types of claims are possible — credit claims and noncredit claims. A credit claim means a 
claim based on the class member's effort to get a farm loan. A noncredit claim is a claim that 
is not based on an effort to get a farm loan, but rather is based on the class member’s effort 
to receive some other benefit from USDA. For example, a disaster payment is a noncredit 
benefit. The difference between credit claims and noncredit claims is important because some 
parts of injunctive relief are available only for credit claims. 

C. What Law Applies for Injunctive Relief 

1. Consent Decree 

In general, the Consent Decree sets the terms of the settlement of the lawsuit. This 
includes injunctive relief. In light of the purpose of the Consent Decree — to provide a 
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remedy for class members — the Consent Decree is to be liberally construed. A liberal 
construction in favor of class members, therefore, means that when someone tries to 
understand the meaning of the Consent Decree, he or she should resolve all reasonable 
doubts as to its meaning in favor of the class member. 

2. FSA Regulations and Most Favorable Light 

The regulations governing FSA programs must be met in providing injunctive relief to 
class members. For example, in order to get a loan from the Farm Service Agency (FSA), 
the farmer must still meet FSA eligibility requirements. 

According to the Consent Decree, however, applications for farm ownership or farm 
operating loans, or for inventory property, must be viewed in the light most favorable to 
the class member. This provision applies every time a class member applies for an 
operating loan, for a farm ownership loan, or for inventory property. 

IV. Types of In junctive Relief 

Injunctive relief falls under two main categories — priority consideration and technical 
assistance. 

A. Priority Consideration — Three Types 

The Consent Decree provides for priority consideration for three types of FSA benefits. 

7. Inventory Property 

Priority consideration for the purchase, lease, or acquisition of some property that USDA 
owns — known as inventory property — is a part of injunctive relief. FSA will advertise 
inventory land at its appraised market value. Priority consideration comes into play in 
deciding who is allowed to buy the land at the appraised market value. 

2. Farm Ownership Loan 

Priority consideration for one FSA direct farm ownership loan — known as an FO loan — 
is a part of injunctive relief. 

3. Farm Operating Loans 

Priority consideration for one FSA direct operating loan — known as an OL loan — is a part 
of injunctive relief. Farm operating loans may be used to pay annual farm operating 
expenses; to pay farm or home needs, including family subsistence; to purchase livestock 
and farm equipment; to refinance other debt; and for other purposes. 

4. How Priority Consideration Works 

Several general rules apply to priority consideration. 

a. Request in Writing 

Priority consideration must be requested from FSA in writing. 

b. One-Time Basis 

Priority consideration is available on a one-time basis. 
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c. Credit Claims Only 

Priority consideration is available only to those who had credit claims. 

B. Technical Assistance and Service 

Technical assistance from USDA in getting operating loans and farm ownership loans and 
acquiring inventory property is a part of injunctive relief. Technical assistance is defined as 
USDA assistance in filling out loan forms, developing farm plans, and all other aspects of the 
application process. 

7. Credit and Noncredit Claims 

Technical assistance is available both for those with credit claims and noncredit claims. 

2. Must Be Requested 

The class member must request the technical assistance and service. Class members 
should consider making this request in writing. 

3. Qualified and Acceptable USDA Employees 

Technical assistance and service must come from qualified USDA employees who are 
acceptable to the class member. 

V. Getting an FSA Loan 

A. Eligibility and Priority Consideration 

Priority consideration does not mean that getting the loan is automatic. FSA eligibility 
requirements continue to apply. 

B. Debt Forgiveness and Loan Eligibility 

Many class members will have problems getting a loan because of past debt forgiveness. 

7. General Rule — No FSA Direct Loan if Debt Forgiveness 

As a general rule, applicants who have had FSA debt forgiveness that resulted in a loss to 
FSA cannot get an FSA direct loan. 

a. Defining Debt Forgiveness 

Debt forgiveness, for this purpose, has a specific definition. It includes, for example, 
the write-down or write-off of an FSA debt. It also includes the discharge of a debt 
to FSA as a result of bankruptcy. In addition, it includes a loss paid by FSA on a 
guaranteed loan. 

b. Exceptions to the General Rule 

For operating loans, there are two exceptions to the debt forgiveness restriction. The 
first exception has two parts. The borrower must meet both parts of the exception 
to be eligible for an operating loan. First, the form of debt forgiveness must have 
been a restructuring with what FSA calls a primary loan servicing write-down. 
Second, the farmer must be applying for an operating loan that is intended to pay 
annual farm operating expenses. This includes family subsistence. 

The second exception applies for operating loans for borrowers who are current on 
payments under a confirmed bankruptcy reorganization plan. 
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2. Debts Forgiven Under Pigford — or Affected by Discrimination 

Many claimants had outstanding FSA debt discharged under the Consent Decree. A debt 
discharged under the Consent Decree will not hurt the class member's eligibility for 
another FSA loan. Further, if discrimination was found in a loan that was previously 
written down or written off, this debt forgiveness will not hurt the class member's 
eligibility for another FSA loan. Debt Relief in the Pigford case can be complicated. For 
more information about Debt Relief, please see Monitor Update 1 0: Debt Relief for 
Prevailing Pigford Claimants. 

C. Creditworthiness 

An applicant must be creditworthy to be eligible for an FSA loan. Credit history can be taken 
into account when FSA considers the creditworthiness of the applicant. FSA has a specific 
definition for creditworthiness. Many credit problems cannot be held against the applicant. In 
addition, if discrimination is found in a loan, and problems paying that debt caused a class 
member to miss payments, become delinquent, or so forth, these problems should not affect 
the class member's eligibility for a new loan. 

D. Other Requirements for FSA Loans 

FSA has several other requirements for a loan. For example, borrowers must be unable to get 
credit elsewhere, they must meet a family farm requirement, and they must be able to cash 
flow the loan. 

E. Where to go for Assistance 

The Monitor's Office has issued an Update that provides information for Class Members who 
are having difficulty getting loans or other assistance. For additional information, please 
contact the Monitor's office and request "Monitor Update 12: Resources for Pigford 
Claimants." 

VI. If Injunctive Relief Efforts Fail 

If those seeking to use the injunctive relief described in this booklet fail in their efforts, they 
have several options. 

A. Contact the Monitor 

Part of the Monitor's job according to the Consent Decree is to assist class members with 
problems they may be having with injunctive relief. Anyone with questions for the Monitor's 
Office may call toll-free 1 -877-924-7483. 

B. FSA Appeals 

Any FSA applicant — not just class members — who receives what is known as an adverse 
decision from FSA may appeal that decision within USDA. Under the current rules, to obtain a 
National Appeals Division (NAD) hearing, a participant must request the hearing not later 
than thirty days after the date on which he or she first received notice of the adverse decision. 
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C. Civil Rights Complaint 

Any person — not just class members — may file a discrimination complaint with USDA. In 
order for this complaint to be considered, it may not cover the claims raised in the Pigford 
lawsuit. In other words, an African-American farmer could use the complaint process if the 
discrimination occurred after December 31 , 1996 (the last date covered by the lawsuit). 
Discrimination complaints may be filed with Director Office of Civil Rights, USDA, Room 
326-W, Whitten Building, 1400 Independence Avenue, S.W., Washington, DC, 20250-9410. 

VII. Timeline for injunctive Relief 

Injunctive Relief for Pigford claimants expires on April 14, 2005. Originally, Injunctive Relief 
was to expire in April of 2004. An internal FSA notice issued on July 21, 2003, formally 
extended the availability of Injunctive Relief for one year. The Notice, FSA FLP 31 3, Priority 
Consideration for Prevailing Claimants, is available from the Monitor. To receive a copy, please 
call the Monitor's toll-free line and request it. 

VII. More Information on Injunctive Relief 

The Monitor's Office is in the process of preparing a much more detailed version of this 
Monitor Update. If you would like a copy of the much longer booklet, call the Monitor's office 
toll-free at 1 -877-924-7483. 
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Eligibility and Monitor Review 


1. Introduction 

Some Pigford claimants have been denied relief on the grounds of class eligibility. In other 
words, they have been found not to be members of the class. 

This Monitor Update is intended to: 

a. Explain who is eligible to be a member of the class; 

b. Describe how eligibility decisions are made; and 

c. Explain how Monitor review works when a claimant is denied on the basis of 
eligibility. 

2. Eligibility — what is it? 

In order to be a class member in the Pigford case, eligibility requirements must be met. In 
addition to being African-American, the following three things must be true about a person. 

First, he or she had to farm, or attempt to farm, between January 1, 1981, and December 31, 
1996. 

Second, he or she must have applied to USDA between January 1 , 1981, and December 31 , 
1996, to participate in a federal farm credit or benefit program. He or she must also have 
believed he or she was discriminated against on the basis of race in USDA's response to that 
application. 

Application, for this purpose, has a special meaning. Anyone with questions about what it 
means to have "applied," or when an attempt to apply counts as an "application," may 
contact the Monitor's Office for further explanation. The Monitor may be contacted toll free 
at 1-877-924-7483. 

Third, he or she must have filed a discrimination complaint regarding USDA's treatment of the 
farm credit or benefit application. This discrimination complaint must have been made on or 
before July 1, 1997. 

Filing a discrimination complaint, for this purpose, has a special meaning. In order to qualify 
as having filed a discrimination complaint, a person must have communicated directly with 
either USDA or another government official. In some cases, a communication, for this 
purpose, does not need to have been written. For example, it could have been spoken. The 
detailed rules are described below. 
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3. Proof for filing a discrimination complaint 

A claimant must submit proof that he or she filed a discrimination complaint. Listed below are 
the four types of proof that may be used by a claimant to show that he or she filed the 
discrimination complaint. 

a. Copy of complaint or response 

To be eligible for class membership, a claimant may submit as proof a copy of the 
discrimination complaint that was filed. In addition, the claimant could submit as proof a 
USDA document that refers to the discrimination complaint. Many claimants do not have 
a copy of the complaint or a response from USDA. Other forms of proof are possible, 
however. 

b. Declaration from another person about complaint 

The claimant may submit as proof a declaration by another person. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. In order to 
serve as proof for the claimant, the declaration must state that the person making the 
declaration had firsthand knowledge that the claimant filed a discrimination complaint 
with USDA. The declaration must describe the way in which the discrimination complaint 
was filed. In addition, the declaration must be from a person who is not a member of the 
claimant's family. 

c. Copy of correspondence to non-USDA officials 

A claimant may submit as proof a copy of correspondence sent by the claimant 
complaining about USDA discrimination. Correspondence is a written communication, 
such as a letter. In order for this type of proof to be effective, the correspondence must 
have been sent to a member of Congress, the White House, or a state, local, or federal 
official. If USDA does not have a copy of this correspondence, the claimant may have to 
submit a declaration stating that he or she sent the correspondence to the person to 
whom it is addressed. 

d. Declaration from another person about listening session or verbal complaint 

A claimant may submit as proof a declaration by another person regarding statements 
made at a USDA Listening Session or at some other in-person meeting. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. The 
declaration must state that the person has firsthand knowledge that while the claimant 
was attending a USDA listening session or other meeting with USDA officials, a USDA 
official told the claimant that the official would investigate the specific claimant’s oral 
complaint of discrimination. In addition, the declaration must be from a person who is 
not a member of the claimant's family. 

4. If not eligible, no relief under Pigford 

A claimant who is not an eligible member of the class will not receive any of the relief set out 
in the Pigford Consent Decree. A claimant who is not a member of the Pigford class may, 
however, have other legal rights and remedies. 
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5. Facilitator decides eligibility 

The Facilitator has the job of determining which claimants meet the class definition. Only after 
the Facilitator determines that a claimant is eligible does he or she move on to a Track A 
adjudication or a Track B arbitration. 

6. Monitor review of Facilitator eligibility decisions 

Any claimant who is denied eligibility by the Facilitator may petition the Monitor for review. 
The Monitor then reviews the Facilitator's eligibility decision. If the Monitor finds that the 
Facilitator has made a clear and manifest error in screening for eligibility and that the error 
has resulted or is likely to result in a fundamental miscarriage of justice, the Monitor sends 
the eligibility decision back to the Facilitator to be reexamined. 

A booklet from the Monitor's office dated June 2002 describes in detail how Monitor review 
works. Anyone who would like a copy of the booklet should call toll free at 1 -877-924-7483. 

7. Timing of petitions for Monitor review for eligibility 

a. Judge's Order creates deadline for petitions 

Judge Friedman issued an important order addressing petitions for Monitor review of 
eligibility decisions on October 29, 2002. This Order establishes a deadline for filing 
petitions for Monitor review. The deadline will work in one of two ways. The difference 
depends on when the Facilitator Decision about eligibility was made. 

1. Decision on or before October 29, 2002— deadline is February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the 
deadline for filing a petition for Monitor review is February 26, 2003. 

2. Decision after October 29, 2002 — deadline 1 20 Days After Decision 

If the decision by the Facilitator is made after October 29, 2002, the deadline for 
filing a petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would be March 4, 2003. 

b. Deadline created by the Order is firm 

The deadline explained in this Update is firm. If a claimant does not meet the deadline 
for petitioning the Monitor, they will not be able to participate in the settlement. 

8. Submitting additional information and documents with Petitions for Monitor Review 

A booklet available from the Monitor's Office entitled "Questions and Answers about Monitor 
Decisions" explains the rules for the petition for Monitor review process. That booklet is 
available at no charge by contacting the Monitor at 1-877-924-7483. 

Paragraph 7 of that booklet explains the rules for submitting information or documents that 
were not included with the original Claim Sheet. The Court's Order dated October 29, 2002, 
provides that those rules apply to all eligibility petitions (both Track A and Track B). 
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9. If eligible, on to adjudication or arbitration 

If, after reexamination, the Facilitator decides that a claimant is eligible to be a member of the 
class, he or she will move on to either a Track A adjudication or a Track B arbitration. 

1 0. If not eligible, not a class member 

If, after reexamination, the Facilitator rules that a claimant is not an eligible member of the 
class, he or she may not receive any of the relief found in the Consent Decree. 

1 1. More information 

If you would like more information on eligibility issues from the Monitor's Office, call toll-free 
at 1-877-924-7483. 
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Freeze on USDA Acceleration and Foreclosures 


1. Introduction 

Many claimants in the Pigford case continue to have outstanding debts with USDA. Under the 
Consent Decree, USDA is free to take action on a debt during the Monitor petition process. 
USDA, however, has voluntarily agreed to "freeze" some actions on debts for claimants who 
filed a petition for Monitor Review. 

The exact terms of the freeze were described in a policy notice, FLP-279, that was issued by 
USDA. 

This Monitor Update explains: 

• What the USDA freeze does. 

• Who benefits from the USDA freeze. 

• What claimants should do to benefit from the freeze. 

• The timing of the freeze. 

2. A USDA freeze — on what? 

Any USDA borrower with outstanding debt may be subject to a number of USDA actions on 
the debt if the borrower is in default. In most cases, default is caused by a failure to make a 
payment on time. Three of these possible actions are the subject of the current USDA freeze. 
For borrowers who are covered by the freeze, the government will not do any of the 
following. 

a. Acceleration 

Under the freeze, USDA will not accelerate the loans of certain claimants. When a loan is 
accelerated, the borrower is told that he or she must pay the whole amount owed right 
away. For example, if a borrower fails to make a payment on a $100,000 loan, an 
acceleration will mean that the borrower must pay the full amount owed. USDA's right 
to accelerate is a part of the standard loan agreement that most claimants signed when 
they borrowed from USDA. 
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b. Foreclosure 

Under the freeze, USDA will not foreclose on certain claimant debts. In a foreclosure, the 
claimant loses possession of his or her property. 

c. Inventory property 

Under the freeze, USDA will not dispose of inventory property that USDA acquired 
through foreclosure that once belonged to certain claimants. Inventory property is land 
that is in the possession of USDA. Normally, USDA would try to sell inventory property 
soon after it takes possession of the property. 

d. Other USDA actions — not covered 

Other actions that USDA may take on the debt are not covered by the freeze. 

3. Who can benefit from the freeze? 

Two groups of claimants may benefit from USDA's freeze. First, the freeze can benefit a 
claimant who had a credit claim that was denied by the Adjudicator or Arbitrator, or who 
applied for membership in the Pigford class but was found by the Facilitator to be ineligible 
for class membership. Under the terms of the freeze, if a claimant petitioned for Monitor 
review by his or her deadline, the freeze applies to him or her. 

Second, in some cases the freeze can benefit a claimant who had a credit claim approved by 
the Adjudicator or Arbitrator but who has debts owed to USDA that survive after the approval 
of the credit claim. For example, a claimant may have had two loans with USDA. If an 
Adjudicator found discrimination on one loan but not the other loan, and the second loan is 
still owed to USDA. Under USDA regulations, USDA will try to collect on the second loan. 
Under the terms of the freeze, however, if the claimant believes that the Adjudicator made a 
mistake in adjudicating his or her claim, the claimant may have filed a petition with the 
Monitor asking for a review of that decision. If the claimant filed a petition for Monitor review 
on the second loan within a certain period, the freeze applies to the second loan. 

4. For the freeze to apply, claimant must petition for Monitor review 

To benefit from the freeze, a claimant must file a petition for Monitor review by the petition 
filing deadline. The deadline for Track A Adjudication and Track B Arbitration is explained in 
more detail in Monitor Update Number Three, "Deadlines for Petitions for Monitor Review." 
The deadline for petitions for Monitor review of a Facilitator denial of class eligibility is 
explained in more detail in Monitor Update Number Five, "Eligibility and Petitions for Monitor 
Review." Anyone who would like copies of these Updates may request them by calling the 
Monitor toll-free at 1-877-924-7483. 

a. Track A or Track B Decision on or before July 14, 2000 — deadline was November 13, 
2000 

If the decision by the Adjudicator {Track A) or Arbitrator (Track B) was made on or before 
July 14, 2000, the deadline for filing a petition for Monitor review was November 13, 
2000 . 
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b. Track A or Track B Decision after July 14, 2000 — Deadline 120 Days After Decision 

If the decision by the Adjudicator (Track A) or the Arbitrator (Track B) was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1, 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

c. Eligibility Decision made by the Facilitator on or before October 29, 2002, 
deadline — deadline was February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the deadline 
for filing a petition for Monitor review was February 26, 2003. 

d. Eligibility Decision made by the Facilitator after October 29, 2002 — deadline 120 
days after Decision 

If the decision by the Facilitator was made after October 29, 2002, the deadline for filing 
a petition for Monitor review is 120 days from the date of the decision. For example, if 
the Facilitator made a decision on November 4, 2002, the deadline for filing a petition 
for Monitor review would be March 4, 2003. 

5. When the freeze begins and ends 

The timing of the protection of the freeze can vary with different claimants. The beginning 
and the end of the freeze work in the following way. 

First, the freeze does not protect people who have never filed a claim in the case. Even if a 
person was eligible to file a claim but failed to do so, the freeze does not protect that person. 

Second, the freeze protects a claimant from the time of the Adjudicator, Arbitrator, or 
Facilitator decision until the claimant's deadline for filing a petition for Monitor review. As 
noted above, that deadline can vary from claimant to claimant. 

Third, if the claimant files a timely petition for Monitor review, the freeze protects the 
claimant from the time the petition is filed until the claimant's case is resolved. If the Monitor 
grants reexamination, the resolution of the case will occur when the Adjudicator, Arbitrator, 
or the Facilitator reaches a final decision upon reexamination. If the Monitor does not grant 
reexamination, the protection of the freeze will end with the Monitor's decision. 

6. Freeze does not stop administrative offsets — but refunds possible 

The freeze does not stop USDA from recovering debts owed to the government by using 
administrative offset. If, however, a claimant eventually succeeds in his or her claim, in some 
cases USDA will refund any money that was taken by the government by offset. If class 
members have questions about administrative offset, they should call the Monitor's office toll 
free at 1-877-924-7483 and ask to speak to an attorney on the Monitor's staff. 



251 


Monitor Update 

Freeze on US DA Acceleration and Foreclosures 
October 1, 2003 
Page 4 


7. After the freeze ends 

After the freeze ends for each claimant, USDA may accelerate the loan, seek a foreclosure of 
the loan, and/or dispose of inventory land once owned by the claimant and acquired by USDA 
through foreclosure. 

8. More information 

Anyone who has questions regarding the freeze should feel free to call the Monitor toll-free at 
1-877-924-7483. 
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Claimant and Claimant Attorney 
Access to USDA Documents 


1. Introduction 

Some claimants and claimants' attorneys have questions about how to gain access to 
documents submitted into their Pigford case file by USDA. Usually these documents include: 
USDA's Response to the initial Claim Sheet and Election Form; USDA's petition for Monitor 
review; or USDA's Response to the claimant’s petition for Monitor review. 

This Monitor Update explains how claimants and their attorneys can go about getting copies 
of these USDA documents. 

2. Three Types of Cases for This Purpose 

For this purpose, claimants should fall into one of three categories: (1 ) assisted by Class 
Counsel or Of-Counsel; (2) assisted by attorneys who are neither Class Counsel nor Of- 
Counsel; and (3) filing a petition without the help of an attorney. 

a. Assisted by Class Counsel or Of-Counsel 

Claimants who are being assisted by Class Counsel or Of-Counsel should not have any 
problem with access to papers that USDA filed in their Pigford claims. Class Counsel 
should have a copy of these files, and Of-Counsel should be able to get a copy from Class 
Counsel. 

b. Assisted by an Attorney Who Is Not Class Counsel or Of-Counsel 

Some claimants are being assisted by attorneys who are neither Class Counsel nor 
Of-Counsel. For the purpose of this Update, these attorneys are referred to as 
Unaffiliated Counsel. Section 5 of this Update explains how these lawyers should go 
about getting papers that USDA submitted in the claimant's Pigford claim. 

c. Not Assisted by an Attorney — Pro Se 

Some claimants are not being assisted by an attorney at all. In legal terms, these 
claimants are acting "pro se" — that is to say, they are acting without legal counsel. 
Section 4 of this Update explains how these claimants should go about getting papers 
that USDA filed in their Pigford claims. 
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3. Types of Information Available to Claimant Varies 

In general, USDA files used by the Adjudicator in deciding the claimant’s case include two 
types of information. First, files sometimes include information about the claimant. This may 
include documents from old FmHA files, for example, or the results of USDA interviews about 
the claimant. 

Second, USDA files may include information about people other than the claimant. This may 
include, for example, information about people named by the claimant as similarly situated 
white farmers. Information about claimants and similarly situated white farmers that is 
contained in USDA’s responses to Track A claims is covered by the Privacy Act. A claimant can 
generally obtain private information about him- or herself but cannot obtain private 
information about other people. Therefore, a claimant who is not represented by a lawyer will 
not be able to obtain copies of any materials concerning similarly situated white farmers that 
USDA gave to the Adjudicator. 

Therefore, if a claimant is acting pro se, he or she will not receive USDA information about 
other people. 

4. Pro Se Claimants— How to Get USDA Submissions 

Pro se claimants — that is, claimants who are not being assisted by an attorney — need to take 
the following steps to get copies of information listed in paragraph 1 above. 

a. Get a Copy of Privacy Order and the Acknowledgement Form 

Claimants need to get a copy of the Privacy Order and the Privacy Order Acknowledg- 
ment Form. They can have these sent to them by calling toll-free at 1-877-924-7483. 

b. Read the Form Closely and Sign It 

Claimants should then read the Privacy Order and the Privacy Order Acknowledgment 
Form very closely and sign the Acknowledgement Form. When signed, that form is a 
binding legal document. It limits the claimant's right to use, distribute, or publish the 
information. 

c. Send the Signed Form to the Facilitator — and Include Claimant Mailing Address 

Claimants should then send the signed Acknowledgement Form to the Facilitator at: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

It is important that the claimant send a current mailing address to the Facilitator along 
with the signed form. 

The Facilitator will check that the Privacy Order Acknowledgment Form has been signed 
and forward the claimant's request to USDA. USDA will send the documents directly to 
the claimant. USDA will not, however, send the claimant any information about people 
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other than the claimant. This means they will not send any information about persons 
named as similarly situated white farmers. 

5. Unaffiliated Counsel — How to Get USDA Submissions 

If the claimant is assisted by unaffiliated counsel, the following steps need to be taken by the 
attorney to obtain copies of the materials listed in paragraph 1 above. 

a. Get Copies of Privacy Order and Acknowledgement Form 

Attorneys need to get a copy of the Second Amended Supplemental Privacy Act 
Protective Order ("Privacy Order") and the Privacy Order Acknowledgment Form. They 
can request them by calling toll-free at 1-877-924-7483. 

b. Sign Form and Return to USDA 

Attorneys then sign the form and return it to USDA through the Facilitator at the 
following address: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

Once these requirements have been met, the Government will authorize the Facilitator to 
send the materials listed in paragraph 1 above. Once an attorney has successfully signed and 
submitted a form, he or she does not need to sign another form to receive the files on other 
claimants. 
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Procedural Rules for the 
Track B Monitor Petition Process 


1 . General Procedures and Deadlines 

All of the Court orders referenced below may be found on the Court's web site at 

http://www.dcd.uscourts.gov. 

a. General Procedures. The general procedures for the Monitor review process can be 
found in the Court's April 4, 2000, Order of Reference. Further detail can be found in 
the Monitor's booklet entitled "Questions and Answers About Monitor Review of 
Decisions," which is available from the Office of the Monitor. 

b. Deadline for Petitions for Monitor Review. The deadlines for filing petitions for 
Monitor review are found in the Court's Order of July 1 4, 2000. In general, petitions 
must have been filed by November 1 3, 2000, or by 1 20 days from the date of the 
Arbitrator decision, whichever is later. 

c. Deadline for Responses to Petitions. The deadline for responding to petitions for 
Monitor review is found in the Court's Order of September 12, 2000. In general, 
responses to petitions must be filed within sixty days from the non-petitioning party's 
receipt of the petition for Monitor review. 

2. Filing Petitions for Monitor Review 

Under Track B, any party seeking Monitor review of the Arbitrator's decision must: 

a. Timely file with the Facilitator an original petition for Monitor review ("petition") and 
one copy of the petition. Petitions will be deemed "filed" as of the date of postmark. 
Petitions should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 

Portland, OR 97208-4390 
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b. File with the petition a Designation of Record. The Designation of Record shall include 
material before the Arbitrator in the petitioning Track B proceeding and shall 
specifically identify: (a) documentation; (b) exhibits; (c) testimony; (d) transcripts; and 
any other information that is a part of the record that should be considered by the 
Monitor for review. 

c. Timely serve one copy of the petition, including the designation of record, on the 
opposing party. Petitions will be deemed "served" as of the date of postmark. 

d. Attach a completed original certificate of service to the original petition at the time of 
filing and attach a copy of the certificate of service to each copy of the petition. 

3. Responding to Petitions for Monitor Review 

Under Track B, any party responding to a petition must: 

a. Timely file with the Facilitator an original response to the petition for Monitor review 
("response") and one copy of the response. Responses will be deemed "filed" as of 
the date of postmark. Responses should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 

Portland, OR 97208-4390 

b. In addition, the responding party may file a Designation of Record of additional 
material not identified by the petitioning party. The Designation of Record of the 
additional material shall specifically identify: (a) documentation; (b) exhibits; (c) 
testimony; (d) transcripts; and any other information that is a part of the record that 
should be considered by the Monitor for review. The Designation of Record of 
additional material, if filed, must be filed within sixty days from receipt of the 
petition for Monitor review. 

c. Timely serve a copy of the response, including the responding party's designation of 
record, if any, on the petitioning party. Responses will be deemed "served" as of the 
date of postmark. 

d. Attach a completed original certificate of service to the original response at the time 
of filing and attach a copy of the certificate of service to each copy of the response. 

The Monitor may, in her discretion, review material in the record before the Arbitrator that 
has not been designated by the parties. 

4. Publication of Rules 

The Arbitrator shall include copies of these rules whenever he sends to parties copies of 
decisions in their Arbitration cases. He shall also immediately send copies to all parties who 
have already received Arbitration decisions. The Arbitrator, the Monitor, and the parties shall 
also be free to send copies out to the public upon request. 
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Noncredit Claims — $3,000 for Each 
Prevailing Class Member 

1. Introduction 

The Consent Decree divided Pigford claims into two types — credit claims and noncredit claims. 
The vast majority of class members in the case have credit claims. Several hundred class 
members, however, have both a credit claim and a noncredit claim, or have only a noncredit 
claim. This Monitor Update describes noncredit claims, and describes the payment that class 
members with prevailing noncredit claims will receive. 

2. Noncredit Claims and Credit Claims — Defining the Difference 

In general, a credit claim is a claim based on the class member's effort to get a farm loan 
from USDA. For example, if a class member claimed that USDA discriminated against him or 
her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan — but instead is based on the class member's effort to receive some other type of benefit, 
including the payment of money, from USDA. For example, if a class member claimed that 
USDA discriminated against him or her in providing a USDA disaster payment, or in 
implementing a USDA conservation cost-share program, the class member made a noncredit 
claim. 

3. Award for Noncredit Claimants 

The amount to be given to class members who prevail on a noncredit claim is controlled by 
two legally binding documents. First, the Consent Decree sets the general rules. Second, an 
agreement by the parties that was entered as an official Order by the Court fills in many of 
the details. 

a. Consent Decree — Receive Amount Denied 

The Consent Decree provides that a class member who prevails on a noncredit claim is to 
receive the amount of the benefit that was wrongly denied to the class member. In 
addition, according to the Consent Decree, these payments will only be made if there are 
certain funds available in the USDA budget. 
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b. February 7, 2001, Stipulation and Order — $3,000 Payment 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the award that class members will receive in noncredit cases. 

The Order is based on an agreement that was reached by the government and Class 
Counsel. According to the Order, the government and Class Counsel believe that 
deciding the amount that should be paid for noncredit claims for each person would be 
difficult, if not impossible. 

The Government and Class Counsel therefore agreed, and the Court has ordered, that a 
class member who prevails on one or more noncredit claims will receive a single payment 
from USDA in the amount of $3,000. 

4. Other Details about the $3,000 Payment 

Several other details about the $3,000 noncredit payment were explained in the February 7, 
2001, Stipulation and Order. These are discussed below. 

a. Only One $3,000 Payment Per Class Member 

Each class member who prevails on a noncredit claim may receive only one $3,000 
payment. This is true even if the class member prevailed on more than one noncredit 
claim. This means, for example, that if the class member had a successful claim for a 
disaster payment in both 1 990 and 1 992, he or she would receive only one payment of 
$3,000. 

b. Credit and Noncredit Claim Combined 

If a class member prevailed on both a credit claim and a noncredit claim, the class 
member will receive a payment for both the credit claim and the noncredit claim. A class 
member, therefore, could receive both a $50,000 payment for a credit claim and a 
$3,000 payment for a noncredit claim. 

c. No Tax Payments for Noncredit Claims 

Class members who receive a $3,000 payment for a noncredit claim will not receive any 
more funds — either paid to them or paid directly to the Internal Revenue Service — to 
cover any tax obligations the class member might incur as a result of the $3,000 
payment. 

5. More Information 

Anyone who has any question regarding noncredit payments should feel free to call the Office 
of the Monitor at 1 -877-924-7483. For more information about the Judge's Order, or for a 
copy of the Order, please call the Monitor’s Office. 
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Debt Relief for Prevailing Class Members 


1. Introduction 

The Consent Decree in Pigford provided debt relief for prevailing credit claimants. This 
Monitor Update describes recent developments regarding debt relief and describes the debt 
relief class members will receive. 

2. Debt Relief Available Only for Successful Credit Claims 

In Pigford, debt relief can be granted only as a result of a successful Track A or Track B credit 
claim. In general, a credit claim is a claim based on the class member’s effort to get a farm 
loan from USDA. For example, if a class member claimed that USDA discriminated against him 
or her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan— but instead is based on the class member's effort to obtain some other benefit from 
USDA. For example, if a class member claimed that USDA discriminated against him or her in 
providing a USDA disaster payment, or in implementing a USDA conservation cost-share 
program, the class member made a noncredit claim. 

3. Consent Decree and Court Order 

Debt relief for class members who prevail on a credit claim is controlled by two legally binding 
documents. First, the Consent Decree sets the general rules. Second, an agreement by the 
parties was entered as an official Order by the Court and fills in many of the details. 

a. Consent Decree 

The Consent Decree provides that a class member who prevails on a credit claim is to 
receive a discharge of certain outstanding USDA debts. The discharge applies to those 
debts that were incurred under, or affected by, the USDA program or programs that 
were the subject of the credit claim. 

b. February 7, 2001, Stipulation and Order 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the debt discharge that class members will receive in credit 
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cases. The Order is based on an agreement that was reached by the government and 
Class Counsel. According to the Order, the government and Class Counsel had certain 
debts in mind when they wrote the part of the Consent Decree that provides for debt 
relief. These debts are more clearly defined in the Order. 

4. Debts to be Discharged 

Certain USDA debts will be discharged as a result of the Pigford settlement. These are 
discussed below. Three types of debts will be discharged. However, an important exception 
applies to the debt discharge. 

a. Debts Affected by Discrimination 

In general, if the Adjudicator or Arbitrator specifically identified a certain debt as being 
affected by discrimination, this debt will be discharged. 

b. Some Debts Incurred After the Discrimination Occurs 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 15, 1990, that date creates an important starting point for debt discharge 
purposes. 

Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan program (EM) 
is a separate program, and so forth. 

If, after the date of discrimination, the class member incurred additional debt that was of 
the same type as the debt that was subject to discrimination, the additional debt will be 
discharged. For example, if the Adjudicator found that USDA discriminated against the 
class member in denying a Farm Operating Loan in 1994, and the USDA then made a 
Farm Operating Loan to the class member in 1 995, the 1 994 and 1995 Operating Loans 
will be discharged. This is true even though the Adjudicator did not find discrimination in 
the 1995 Operating Loan. 

c. Some Debts Incurred at the Same Time as the Discrimination 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 15, 1990, that date creates an important starting point for debt discharge 
purposes. 
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Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan (EM) Program 
is a separate program, and so forth. 

If the class member incurred additional debt of the same type as the debt that was 
subject to discrimination, and incurred the additional debt at the same time as the 
discriminatory act, the additional debt will be discharged. For example, suppose the 
Adjudicator found that discrimination occurred in 1990 in USDA's servicing of a 1989 
Farm Operating Loan. If at the same time in 1990 USDA made a Farm Operating Loan to 
the class member, the 1990 Farm Operating Loan will be discharged. This is true even 
though the Adjudicator or Arbitrator did not find discrimination in the making of the 
1 990 Farm Operating Loan. 

d. Important Exception Affecting Debt Relief — Older Lawsuits 

An important exception applies to all of the above debt discharge discussion. No debt 
discharge will apply to any debts that were the subject of litigation separate from this 
lawsuit if there was what is known as a final judgment in that separate lawsuit, and if all 
of the appeals for that separate lawsuit have been forgone or completed. For example, if 
a class member was involved in a lawsuit with USDA that was begun and completed in 
1 990, and the result of the 1 990 lawsuit was that USDA got a judgment against the class 
member, and all appeals have been exhausted, debt discharge in the Pigford settlement 
will not change the result of the 1990 lawsuit. 

e. Loans Made after December 31, 1996 — No Debt Discharge 

Loans made after the period covered by the Consent Decree — December 31, 1996 — are 
not subject to discharge as a result of the Consent Decree. For example, if a class 
member received a Farm Operating Loan in 2000, this loan cannot be discharged as a 
result of the Consent Decree. 

5. More Information 

For more information about the February 7, 2001, Order, or for a copy of the Order, please 
call the Monitor's Office. The phone number is listed below. 

Anyone who has any question regarding debt relief should call the Monitor toll free at 
1-877-924-7483. 
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Understanding Who Is Part of the Pigford Case 


A. Introduction 

People who are interested in being part of the Pigford case fall into three groups: (1) people 
who are in the case, (2) people who might get into the case, and (3) people who will not get 
into the case. This Update explains the rules that determine who is in each group and gives 
some statistics about each group {as of November 26, 2002). 

B. Definitions 

Before explaining the three groups, it is important to explain what some basic terms mean. 

1. What is the "Consent Decree"? The Consent Decree is the document that explains what 
the parties agreed to when they settled the case. The Court approved the Consent 
Decree after a Fairness Hearing. 

2. What is a "Claim Sheet"? The term "Claim Sheet" refers to the Claim Sheet and Election 
Form — the package of forms that one fills out to file an official claim in the case. The 
deadline for filing a timely Claim Sheet was October 1 2, 1 999. 

3. What is a "Petition for Monitor Review"? Petitions for Monitor Review are the papers 
that one files to ask the Monitor to review the decision that was made by the 
Facilitator, Adjudicator, or Arbitrator. There are deadlines for filing Petitions for 
Monitor Review: people may call the Facilitator's office at 1 -800-646-2873 to find out 
about deadlines. 

4. What is a "Late Claim Application"? There are many people who did not file a Claim 
Sheet on time who believe that they should be part of the case. A person cannot file a 
Claim Sheet after the deadline (after October 12, 1999) without first getting 
permission to do so from the Arbitrator. A "Late Claim" application asks the Arbitrator 
for permission to file a late Claim Sheet. This procedure is sometimes called "5(g)" 
because it is explained in paragraph 5(g) of the Consent Decree. The Arbitrator is 
allowed to approve a "Late Claim" application only if he determines that a person was 
unable to file his or her Claim Sheet on time because of extraordinary circumstances 
beyond his or her control. The deadline for filing "Late Claim" applications was 
September 15, 2000. 

5. What is "Late Claim Reconsideration"? If a person filed a "Late Claim" application on 
time (by September 1 5, 2000) and the Arbitrator rejected his or her application, the 
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person has a chance to ask the Arbitrator to reconsider his decision. Requests for 
reconsideration must generally be filed within 60 days after the date of the 
Arbitrator's rejection letter. 1 

C. The Three Groups: Who Is In the Case? 

1. Group One: People Who Are In the Case 

In general, the people who are in the case or have permission to join the case consist of 

those who: 

a. Filed Claim Sheet On Time. There are approximately 21 ,776 people who filed a 
Claim Sheet by October 12, 1999, and were determined "eligible" by the 
Facilitator. 2 

b. Filed "Late Claim" Application, Request Approved. There are approximately 
1,631 people who did not file a Claim Sheet on time but who did file a "Late 
Claim" application on time and had the "Late Claim" application approved by 
the Arbitrator. 3 These people have permission to file a late Claim Sheet. The 
Facilitator either gave them or will give them a deadline for filing a Claim Sheet. 
Once the Claim Sheet is filed, if the Facilitator finds them eligible, they will be 
part of the case. 

2. Group Two: People Who Might Get Into the Case 

In general, the people who might get into the case consist of those who: 

a. Filed Timely "Late Claim" Application, No Decision Yet. There are approximately 
7,341 people who did not file a Claim Sheet on time (by October 1 2, 1 999) but 
who did file a "Late Claim" application on time (by September 1 5, 2000) and 
have not yet received a decision on their "Late Claim" application. 

b. "Late Claim" Application Rejected, Filed "Late Claim” Reconsideration Request. 
There are approximately 1 7,891 people who filed timely requests for 
reconsideration after they had their "Late Claim" applications rejected by the 
Arbitrator and have not yet received decisions on their requests for 
reconsideration. 


When the Arbitrator first officially established a reconsideration policy, the deadline was different. 
Call the Facilitator at 1-800-646-2873 to find out about reconsideration deadlines. 

Approximately 23,148 people filed timely Claim Sheets. Of those, the Facilitator found that 
approximately 21,776 are eligible. People in certain categories who were found ineligible have the 
opportunity to file a Petition for Monitor Review up until their petition deadline. The Facilitator 
has identified approximately 163 people who have the right to petition the Monitor regarding 
eligibility determinations. Monitor Update No. 5 explains eligibility and the rules and deadlines in 
the Monitor petition process as it relates to eligibility (available from the Monitor's office; call toll- 
free, 1-877-924-7483). 

Statistics in this Update concerning the "Late Claims" process are current as of October 1, 2002. 
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3. Group Three: People Who Will Not Get Into the Case 

The Consent Decree and Court Orders in this case establish cutoff dates for getting into 
the case. These Orders provide that the following people will not get into the case: 

a. Did Not File Timely Claim Sheet and Did Not File Timely "Late Claim" Application. 
People who did not file a Claim Sheet on time (by October 1 2, 1999) and did not 
file a "Late Claim" application on time (by September 1 5, 2000) will not get into 
the case. There are approximately 8,025 people who filed "Late Claim" 
applications after the deadline (after September 15, 2000) — these people will 
not get into the case. IT IS NOW TOO LATE TO FILE A "LATE CLAIM" 

APPLICATION. 

ACCORDING TO THE RULES IN THIS CASE, ANYONE WHO DID NOT FILE A 
CLAIM SHEET BY OCTOBER 12, 1999, OR A "LATE CLAIM" APPLICATION BY 
SEPTEMBER 15, 2000, CANNOT BE PART OF THE CASE. 

b. Filed Timely "Late Claim" Applications, But Lost in "Late Claim" Process. There 
are approximately 52,256 people who filed timely "Late Claim" applications that 
were rejected by the Arbitrator. Some of those people had their deadlines for 
filing reconsideration requests pass without filing a timely request for 
reconsideration: those people will not get into the case. Additionally, some 
people filed timely requests for reconsideration, but the Arbitrator denied their 
request for reconsideration: those people will not get into the case. There is no 
Monitor review of decisions in the "Late Claim" process. 

D. Results for People Who Are In the Case 

Most people who are in the case chose Track A (Adjudication). A chart showing the results for 
people in Track A is attached to this update. A chart showing the results for people in Track B 
is available from the Monitor's Office (1-877-924-7483). 

People who believe that the decision of the Facilitator, Adjudicator, or Arbitrator in their case 
is wrong have an opportunity to petition for Monitor review. Deadlines apply in the Monitor 
review process. 4 Call the Facilitator at 1-800-646-2873 find out about deadlines for 
petitioning for Monitor review and to request a booklet that explains the Monitor review 
process. 

E. Questions 

Individuals may call the Monitor's office toll-free at 1-877-924-7483 with questions. 


The exception is that some decisions made by the Facilitator are not subject to Monitor review. 
The Facilitator can answer individuals' questions about whether or not they have the right to 
petition. 
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Resources for Pigford Claimants 


1. Introduction 

Claimants frequently contact the Office of the Monitor and request information and 
assistance. 1 One of the Monitor's duties is to assist claimants with "other problems" that they 
are having with regard to the Consent Decree. Many claimants, however, have problems that 
are not within the authority of the Monitor to solve. This Monitor Update provides a few 
suggestions for other resources that may be helpful to these claimants. 

2. Debt Relief Available Only for Successful Credit Claims 

Before using the resources mentioned in this Update, a claimant should be aware of two 
warnings. 

a. Other Resources May Be Helpful 

This Update mentions only a few of the possible places that a claimant might turn to for 
help. There are likely many others that are not mentioned here that could be helpful. If a 
group or agency is not listed here, this does not mean that the Monitor's Office thinks 
the group or agency does poor work. 

b. Monitor Cannot Vouch for Groups Mentioned 

Several groups and agencies are mentioned in this Update. The Monitor's Office cannot 
vouch for these groups or agencies. Each claimant should investigate the group or 
organization carefully before taking advice from them. 

3. When the Monitor Can Help 

The Consent Decree permits the Monitor to help claimants resolve problems that claimants 
have with the Consent Decree. For example, the Monitor can help solve claimant problems of 
the following types. 


The Monitor's duties and responsibilities are outlined in the Consent Decree and the Order of 
Reference. Claimants can receive a copy of the Consent Decree and/or the Order of Reference by 
calling our toll free number (1-877-924-7483) and requesting a copy. 
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a. Debt Relief 

Successful Track A credit claimants may be entitled to have part or all of their USDA debt 
forgiven. Debt relief is confusing, however. If a claimant believes that he or she has USDA 
debt that should be forgiven, the Monitor may be able to help. The Monitor has also 
written a short guide, "Monitor Update Number 10, Debt Relief." This Update is available 
by calling the Monitor's toll-free number. Claimants with questions can contact the 
Monitor's Office for further assistance. 

b. Injunctive Relief 

Successful Track A credit claimants are entitled to receive Injunctive Relief. This may 
include, for example, priority consideration for a new USDA loan. If a claimant believes 
his or her right to Injunctive Relief is being denied, the Monitor may be able to help. 
Successful non-credit claimants also are entitled to a limited form of Injunctive Relief. A 
short written guide, "Monitor Update Number 4, Injunctive Relief," may also be of help. 
This Update is available by calling the Monitor's toll-free number. 

c. Other Problems Related to the Consent Decree Settlement 

Prevailing claimants may have other problems related to the Consent Decree. These could 
include, for example, the timing of cash payments, non-credit relief, some tax-related 
problems, and other matters. Claimants with these types of questions should contact the 
Monitor. 

4. How to Contact the Monitor 

a. By Phone - 1-877-924-7483 

Claimants may contact the Office of the Monitor by calling toll free 1-877-924-7483. If 
the operator who answers the call is unable to assist a Claimant, Claimants may make an 
appointment to speak with a member of the Monitor's legal staff. 

b. In Writing 

The Monitor can be reached by writing: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 

5. When the Monitor Cannot Help 

Problems faced by claimants often are not related to the Pigford Consent Decree. The Monitor 
is not allowed to help claimants with these kinds of problems. 

For example, many claimants find it hard to develop the cash flow plans and other financial 
plans that lenders often want to see before a loan is made. Further, some claimants find it 
difficult to deal with private lenders and other creditors. In both cases, since the problems are 
not related to the Consent Decree, the Monitor cannot provide the kind of help the claimant 
may need. The following groups and organizations may, however, be of some help in these 
situations. 
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a. University and Extension Programs 

A number of colleges and universities have programs that are designed to help farmers. 
The programs mentioned below actively aim to assist African American farmers. 

7J Alcorn State Cooperative Extension (Mississippi) 

Alcorn State University Cooperative Extension Program 

Small Farm Outreach Training and Technical Assistance Project 

1000 A.S.U Dr. #479 

Alcorn State, MS 39096-7500 

Phone: 601 -877-61 28 

Fax: 601-877-6694 

Web site: none 

Service Area: Southwest Mississippi. 

2) Tuskegee University (Alabama) 

Tuskegee University Cooperative Extension Program 

204 Morrison Mayberry Hall 

Tuskegee, Alabama 36088 

Phone: 334-724-4441 

Fax: 334-727-8812 

Web site: www.tusk.edu 

Service area: State of Alabama. 

3) North Carolina A&T Small Farm Outreach Training & Technical Assistance Program 
(North Carolina) 

North Carolina A&T State University 
Cooperative Extension Program 
Greensboro, NC 27411 
Phone: 336-334-7024 
Fax: 336-334-7207 

Web site: http://www.ag.ncat.edu/extension/programs/sfottap/index.htm 
Service Area: State of North Carolina. 

4) University of Arkansas of Pine Bluff (Arkansas) 

University of Arkansas of Pine Bluff Small Farms Program 
1200 North University Drive 

UAPB Mail Slot 4906 
Pine Bluff AR, 71601 
Phone: 870-575-8142, 7246 
Fax: 870-543-8035 
Web site: none 

Service Area: Thirteen Arkansas counties: Jefferson; Lincoln; Drew; Desha; Chicot; 
Ashley; Crittenden; St. Francis, Woodruff; Lee; Phillips; Monroe; Arkansas. 
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5) Southern University 

Louisiana Family Farm Technical Assistance Project 

Southern University 

Baton Rouge, LA 

Phone: 225-771-3863 

Fax: 225-771-5728 

Web site: none 

Service Area: Nineteen parishes in Northeastern Louisiana. 

b. Farm Advocacy Group 

The following groups are generally private nonprofit organizations that work closely with 
African American farmers. They are not part of a college or university. 

1} Arkansas Land and Farm Development Corporation 

Arkansas Land and Farm Development Corporation 

Route 2 Box 291 

Brinkley, AR 72021 

Phone: 870-734-1140 

Fax: 870-734-4197 

Web site: none 

2) Federation of Southern Cooperatives/Land Assistance Fund 

Administrative Office 
2769 Church Street 
East Point, GA 30344 
Phone: 404-765-0991 
Fax: 404-765-9178 

Georgia Field Office 
P.O. Box 3092 
Albany, GA31706 
Phone: 912-432-5799 
Fax: 912-439-0894 

Rural Training & Research Center 
P.O. Box 95 
Epes, AL 35460 
Phone: 205-652-9676 
Fax: 205-652-9678 

Web site: http://www.federationsoutherncoop.com/ 

c. Legal Organizations 

Claimants may have questions about other legal problems. The Monitor is not allowed to 
provide legal advice to class members. Claimants experiencing legal problems may wish to 
contact one of the following nonprofit organizations that assist family farmers, including 
African American family farmers. 
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1) Land Loss Prevention Project 

Land Loss Prevention Project 
P.O.Box 179 
Durham, NC 27702 
Phone: 919-682-5969 
Toll-Free: 1-800-672-5839 
Fax: 919-688-5596 
Web site: www.landloss.org 

Service Area: State of North Carolina. 

2) Farmers ' Legal Action Croup, Inc. 

Farmers' Legal Action Group, Inc. 

46 E. 4th St., Suite 1301 

St. Paul, MN 55101-1109 
Phone: 651 -223-5400 
Fax: 651-223-5335 
Web site: www.flaginc.org 

Service Area: Nationwide. 

d. State Departments of Agriculture 

Each state maintains a state Department of Agriculture. Claimants may want to contact 
their state department of agriculture for additional assistance. A listing of all of the 
states departments of agriculture can be found on the web at: 

http://www.accesskansas.org/kda/stateags.html 

e. USDA 

USDA maintains the following resources that may be of help to claimants. 

1) USDA Hot Line for Minority and Socially Disadvantaged Farmers (MSDA) 

The Farm Service Agency (FSA) has established an Office of Minority and Socially 
Disadvantaged Farmers Assistance (MSDA) to work with minority farmers who 
have concerns about loan applications filed with local FSA offices. The MSDA 
Office will operate Monday to Friday, 8 to 5 p.m. Eastern Time. 

Office of Minority and Socially Disadvantaged Farmers 

Farm Service Agency 

USDA 

1400 Independence Ave SW 
Mail Stop 0501 
Washington, DC 20250-0501 

Phone: 1 -866-538-2610 (toll-free) or 202-720-1 584 (local) 

FAX: 1 -888-21 1 -7286 (toll-free) or 202-690-3432 (local) 

E-mail: msda@wdc.usda.gov 
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2) USD A Office of Civil Rights - Discrimination Complaints 

USDA maintains an Office of Civil Rights. The Office of Civil Rights is unable to 
address matters arising under the Consent Decree. This Office investigates and 
acts on claims of discrimination involving events in USDA-sponsored programs 
that occur after the close of the Pigford class period — that is, after December 31 
1996. 

Office of Civil Rights 
USDA 

1400 Independence Avenue SW 
Mail Stop 9410 
Washington, D C 20250 
Phone: 202-720-5964 
TTY 202-402- 0216 
Fax: None 

Web site: http://www.usda.gov/da/cr.html 

3) Farm Service Agency Appeals 

Farm Service Agency (FSA) applicants may appeal many adverse FSA decisions. 
To appeal an FSA decision, the applicant must ask for a hearing within thirty 
days after he or she received notice of the adverse decision. If an applicant 
receives a letter of denial from FSA, there should be directions about how to go 
forward with an appeal. 
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The Pigford Case Is Closed: No One Can Get Into the 
Case If They Did Not Apply by Deadlines 


1. Introduction 

The Consent Decree and Court Orders set strict cutoff dates for getting into the Pigford case. 
The deadlines have now passed. 

2. Pigford Is Closed 

The Pigford case is now closed. Anyone who did not meet one of the two deadlines explained 
below cannot be a part of the case. 

3. Two Deadlines for the Case 

Two important deadlines govern whether a person is eligible in the case. 

a. Claim Sheet Deadline — October 12, 1999 

The deadline to file a Claim Sheet and Election Form was October 1 2, 1 999. Anyone who 
did not meet this deadline could only get into the case by filing a late claim request. 

Processing of claims filed on time continues. 

b. Late Claim Request Deadline — September 15, 2000 

Anyone who missed the October 12,1 999, Claim Sheet deadline and wanted to be in the 
case needed to file a late claim request. The deadline to file a late claim request was 
September 1 5, 2000. 

Those who did file a late claim request will get a response. 

c. Two Deadlines Are Final 

Anyone who missed both of these deadlines cannot get into the case. 

4. Questions 

Anyone with questions about these deadlines may call the Monitor's office toll-free at 1-877- 
924-7483 or may call the Facilitator at 1-800-646-2873. Several other Monitor Updates discuss 
the case in more detail. See www.pigfordmonitor.org. 
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No Adverse Effect: Future Loans and Future Loan Servicing 
for Prevailing Class Members 


A. Introduction 

According to the Consent Decree in the Pigford case, debt forgiveness required by the 
Consent Decree will not "adversely affect" a claimant’s eligibility to participate in a USDA loan 
program or a USDA loan servicing program. This Monitor Update is intended to explain how 
the no adverse effect part of the Consent Decree works for claimants. 

B. Two Types of USDA Debt Forgiveness — Consent Decree and Non-Consent Decree 

Many claimants have had USDA debt forgiven, or they will have USDA debt forgiven in the 
future. There are several different ways that a claimant might receive debt forgiveness, and 
the difference can be important for the future. 

1. Debt Relief Under Pigford 

As part of the Consent Decree, USDA must discharge many outstanding debts owed by 
successful claimants. According to the Consent Decree, debts that were incurred under, 
or affected by, a USDA program that was the subject of the Adjudicator's or Arbitrator's 
finding of discrimination on credit claims are to be forgiven. A Court Order explains the 
debt forgiveness rules in more detail. In addition, if the Adjudicator or Arbitrator finds 
discrimination regarding a particular loan, a claimant is also entitled to discharge of any 
debt of that loan type incurred at the time of the earliest event on which there is a 
finding of discrimination through December 31, 1996. 

Claimants who have questions about what debts should be forgiven may call the 
Monitor's toll-free number, 1-877-924-7483. Callers may also request Monitor 
Update 1 0, which explains debt relief. 

2. Other USDA Debt Forgiveness 

The Consent Decree is not the only way that claimants may have received debt 
forgiveness from USDA. USDA regulations require debts to be forgiven under certain 
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conditions. In addition, a bankruptcy court can give relief from a USDA debt. One way or 
another, many claimants have had debt written off outside of the Consent Decree 
process. 

3. Why the Difference Is Important — Future Dealings With USDA 

The difference between Consent Decree debt forgiveness and other USDA debt 
forgiveness is important. The Consent Decree says that debt forgiven because of the 
Consent Decree shall not adversely affect the eligibility of a claimant who wants to 
participate in a USDA loan program or a USDA loan servicing program. Other forms of 
USDA debt forgiveness can make a claimant not eligible for a USDA loan or for USDA 
loan servicing. The following sections of this Update explain how the difference in the 
type of debt forgiveness can affect a claimant. 

C. Debt Forgiveness and Getting a USDA Loan 

Debt forgiveness can affect a borrower's right to a future USDA loan. 

1. General Rule — Debt Forgiveness and Future USDA Loans 

Applicants who have had USDA debt forgiveness outside of the Consent Decree process 
may be ineligible by law for a new USDA direct or guaranteed loan. Debt forgiveness, for 
this purpose, includes the write-down or write-off of a USDA debt. Although there are 
some exceptions to the rule, in general the majority of applicants who received a write- 
down from USDA will normally not be eligible for a future USDA loan. 

2. Consent Decree Debt Forgiveness and Future USDA Loans 

The general rule is changed by the Consent Decree. 

a . Debt Discharged Due to Consent Decree 

A debt discharged because of the Consent Decree will not hurt a claimant's 
eligibility for another USDA loan. 

Example: 

Suppose a claimant got a farm ownership loan in 1994. As a result of the 
Adjudicator decision, USDA discharged the rest of the loan. This discharge does 
not affect the claimant's eligibility for a new loan. 

b. Debt Write-Down of Loan Later Forgiven Due to Consent Decree 

Many claimants had loans that were written down or written off before the 
Adjudicator's decision. According to USDA regulations, this would often mean that 
the claimant would not be eligible for a new USDA loan. If, however, discrimination 
was found in a loan that was previously written down or written off, this earlier 
debt forgiveness will not hurt the claimant's eligibility for another USDA loan. 

Example: 

Suppose a claimant got an operating loan in 1 990 and, due to payment 
problems, USDA wrote off part of that debt in 1 995. If the Adjudicator found 
that there had been discrimination in the making of the 1990 operating loan. 
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the fact that the claimant had that write-down in 1995 could not affect the 
claimant's eligibility for a future USDA loan. 

c. Subsequent Debt in Same Program Written Down and Later Forgiven Due to 
Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no debt left for the claimant to pay because of a USDA 
write-down. This type of write-down also cannot hurt the claimant's eligibility for 
another FSA loan. 

Example: 

Suppose a claimant got an operating loan in 1991 and an operating loan in 
1994. The 1991 loan had been paid in full, and the balance due on the 1994 
loan had been forgiven through FSA's debt write-down process in 1 998. If the 
Adjudicator found that there had been discrimination in the making of the 
1991 loan, the 1994 loan would also have been forgiven under the Consent 
Decree — except that there was no balance left on the 1 994 loan. The write- 
down of the 1994 loan cannot affect the claimant’s eligibility for a future USDA 
loan. 

D. Getting a Loan and USDA's Creditworthiness Test 

Creditworthiness can affect a borrower's right to a future USDA loan. 

1. The General Rule — Creditworthiness and Future USDA Loans 

As a general rule, an applicant must be creditworthy to be eligible for a USDA loan. 

Credit history is taken into account when USDA considers the creditworthiness of the 
applicant. Credit history includes the applicant's past loan history with USDA. Therefore, 
if an applicant has had difficulty making payment on USDA loans in the past, he or she 
might not meet the USDA creditworthiness requirement for a future USDA loan. 

2. Claimant Creditworthiness and Future USDA Loans 

If the claimant had an outstanding debt discharged by the Consent Decree, in many 
cases the farmer will have missed payments on the debt and the debt will have been 
delinquent. Under the USDA regulations, missing payments on a USDA loan, being 
delinquent on a USDA loan, and so forth could make the farmer ineligible for another 
loan. 


a. Loan Affected by Discrimination and Future USDA Loan Decisions 

The Consent Decree says that the forgiveness of debt because of the Consent Decree 
shall not affect the claimant's eligibility for a new loan. As a result, if a loan is 
forgiven because of the Consent Decree, any problems the claimant may have had 
with that loan in the past, such as missed payments or late payments, should not 
affect the claimant's creditworthiness for the purpose of getting a new USDA loan. 



275 


Monitor Update 
No Adverse Effect 
June 28, 2004 
Page 4 


Example: 

Suppose a borrower received an operating loan in 1 996 and became 
delinquent on the loan in 2001. The Adjudicator found discrimination in the 
making of the 1996 operating loan. The farmer's delinquency on the loan 
cannot be considered a creditworthiness problem for the farmer when USDA is 
considering making the claimant a new loan. 

b. Subsequent Debt in Same Program Is Forgiven Due to Consent Decree 

The same result is true for any debt that is forgiven because of the Consent Decree. 

Example: 

Suppose a claimant received two operating loans: one in 1 994 and one in 
1996, and both loans still had a balance. If the Adjudicator found 
discrimination in the making of the 1994 loan, both loans would be forgiven 
under the Consent Decree. USDA may not consider payment problems for 
either loan as a factor in a decision about the making of a new loan. 

c. Subsequent Written Off Debt in Same Program Is Forgiven Due to Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no debt left for the claimant to pay because of a USDA 
write-down. Payment problems for the loan that is now forgiven cannot affect the 
creditworthiness of the claimant. 

Example: 

Suppose a claimant got two operating loans: one in 1 994 and one in 1 996. The 
claimant paid the 1994 loan in full, but the agency wrote off the 1996 loan 
because the claimant had been unable make the payments on that note. If the 
Adjudicator found discrimination in the making of the 1 994 loan, the 1 996 
loan would also be forgiven under the Consent Decree — except that there is no 
balance left on the 1996 loan. Any payment problems the claimant had in the 
past on the 1996 loan would not affect the claimant's future creditworthiness 
if he or she tried to get a new loan from USDA. 

E. Eligibility for Future Loan Servicing 

Farmers who have borrowed from USDA sometimes have difficulty making loan payments, or 
have other problems meeting the requirements of the loan. In such cases, USDA is required to 
provide borrowers with the chance for what USDA calls loan servicing. If the borrower is 
eligible, USDA loan servicing can provide a number of ways to help the farmer stay on the 
land. If the borrower meets certain criteria, the loan servicing can include, for example, a 
reduced interest rate, a restructuring of the loan, or other measures that help the borrower. 
The right to future loan servicing — including future write-downs — is affected by past USDA 
loan servicing. 
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1. General Rule — Debt Forgiveness and Future Loan Servicing 

The eligibility rules for loan servicing take into account the borrower’s previous 
experience with USDA. For example, in general, USDA cannot provide debt forgiveness to 
a borrower who had previous debt forgiveness on another USDA direct loan. 

2. Claimant Debt Forgiveness and Future Loan Servicing 

a. Debt Discharged Because of Consent Decree 

In many cases, USDA cannot, by law, provide debt forgiveness to a borrower who 
had previous debt forgiveness on another USDA direct or guaranteed loan. USDA 
regulations contain some limited exceptions to this rule, but for many people USDA 
rules will prevent a borrower with debt forgiveness from getting certain kinds of 
loan servicing in the future. A debt discharged under the Consent Decree, however, 
will not hurt the claimant's eligibility for future USDA loan servicing. 

Example: 

Suppose a claimant got a farm ownership loan in 1992, the Adjudicator found 
that USDA had discriminated in making the loan, and, as a result of the 
Adjudicator decision, USDA discharged the remainder of the loan. This 
discharge does not affect the claimant's eligibility for loan servicing in the 
future. 

b. Debt Write-Down in Loan Affected by Discrimination, Later Forgiven Due to 
Consent Decree 

Many claimants had loans that were written down or written off before the 
Adjudicator's decision. According to USDA regulations, this would normally mean 
that the claimant might not be eligible for future loan servicing. If, however, 
discrimination was found in a loan that was written down or written off before the 
Adjudicator's decision but after the date of the discriminatory event, this debt 
forgiveness will not hurt the claimant's eligibility for future loan servicing. 

Example: 

Suppose a claimant got an operating loan in 1 989 and, due to payment 
problems, USDA wrote off part of that debt in 1 991 . If the Adjudicator found 
that there had been discrimination in the making of the 1989 operating loan, 
the fact that the claimant had a write-down in 1991 should not affect the 
claimant's eligibility for future USDA loan servicing. 

c. Subsequent Debt in Same Program Had Debt Write-Down, Later Forgiven Due to 
Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no more left for the claimant to pay because of a USDA 
write down. This write-down cannot affect the claimant's right to future loan 
servicing. 
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Example: 

Suppose a claimant got an operating loan in 1991 and an operating loan in 
1994. Suppose a balance remained on the 1991 loan, but nothing was left to 
be paid on the 1994 loan because USDA forgave the loan in 1995. If the 
Adjudicator found that there had been discrimination in the making of the 
1991 loan, the 1994 loan would also have been forgiven under the Consent 
Decree — except that there was no balance left on the 1994 loan. The write- 
down of the 1994 loan would not affect the claimant's right to future loan 
servicing. 

F. Consent Decree Discharge Can Never Harm Claimant 

This Update provides a few examples of the no adverse effect rule found in the Consent 
Decree. The rule may apply in other ways not illustrated by these examples. The most 
important rule is that discharge of debt because of the Consent Decree should never harm the 
claimant in his or her future dealings with the USDA. 

G. More Information 

For more information call the Monitor's office at 1-877-924-7483 or write to the Monitor 
at P.O. Box 6451 1 , St. Paul, MN 551 64-051 1 . The Monitor also has a website: 
www.pigfordmonitor.org. 
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This booldet contains questions and answers about the Monitor's review of decisions made 
bv the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. It is current as of October 2003. Please read this booklet carefully before 
you prepare your Petition for Monitor Review or if you have questions about the Monitor 
Review process. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied 
arty aspect of relief has the right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if tire decision in your Track A case granted you 
$50,000 in cash and some debt relief, but you believe that you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask the Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in tire relief awarded. 

My staff and I will review every Petition for Monitor Review that I receive. Please note, 
though, that I have tire power to require reexamination of your claim only if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

If you choose to file your Petition for Monitor Review without a lawyer, I suggest that you 
use the sample form enclosed with tills letter (it is called "Monitor Form #1: Petition for 
Monitor Review"). I strongly suggest that you use the form, but you are not required to use 
it — a letter that covers all of the information asked for on the form will do if you prefer 
that 

The most important tiling about the Petition for Monitor Review is your careful, detailed 
explanation of why you think the decision made by the Facilitator, Adjudicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 
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2) USD A Office of Civil Rights - Discrimination Complaints 

USDA maintains an Office of Civil Rights. The Office of Civil Rights is unable to 
address matters arising under the Consent Decree. This Office investigates and 
acts on claims of discrimination involving events in USDA-sponsored programs 
that occur after the close of the Pigford class period — that is, after December 31 
1996. 

Office of Civil Rights 
USDA 

1400 Independence Avenue SW 
Mail Stop 9410 
Washington, D C 20250 
Phone: 202-720-5964 
TTY 202-402- 0216 
Fax: None 

Web site: http://www.usda.gov/da/cr.html 

3) Farm Service Agency Appeals 

Farm Service Agency (FSA) applicants may appeal many adverse FSA decisions. 
To appeal an FSA decision, the applicant must ask for a hearing within thirty 
days after he or she received notice of the adverse decision. If an applicant 
receives a letter of denial from FSA, there should be directions about how to go 
forward with an appeal. 
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The Pigford Case Is Closed: No One Can Get Into the 
Case If They Did Not Apply by Deadlines 


1. Introduction 

The Consent Decree and Court Orders set strict cutoff dates for getting into the Pigford case. 
The deadlines have now passed. 

2. Pigford Is Closed 

The Pigford case is now closed. Anyone who did not meet one of the two deadlines explained 
below cannot be a part of the case. 

3. Two Deadlines for the Case 

Two important deadlines govern whether a person is eligible in the case. 

a. Claim Sheet Deadline — October 12, 1999 

The deadline to file a Claim Sheet and Election Form was October 1 2, 1 999. Anyone who 
did not meet this deadline could only get into the case by filing a late claim request. 

Processing of claims filed on time continues. 

b. Late Claim Request Deadline — September 15, 2000 

Anyone who missed the October 12,1 999, Claim Sheet deadline and wanted to be in the 
case needed to file a late claim request. The deadline to file a late claim request was 
September 1 5, 2000. 

Those who did file a late claim request will get a response. 

c. Two Deadlines Are Final 

Anyone who missed both of these deadlines cannot get into the case. 

4. Questions 

Anyone with questions about these deadlines may call the Monitor's office toll-free at 1-877- 
924-7483 or may call the Facilitator at 1-800-646-2873. Several other Monitor Updates discuss 
the case in more detail. See www.pigfordmonitor.org. 
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No Adverse Effect: Future Loans and Future Loan Servicing 
for Prevailing Class Members 


A. Introduction 

According to the Consent Decree in the Pigford case, debt forgiveness required by the 
Consent Decree will not "adversely affect" a claimant’s eligibility to participate in a USDA loan 
program or a USDA loan servicing program. This Monitor Update is intended to explain how 
the no adverse effect part of the Consent Decree works for claimants. 

B. Two Types of USDA Debt Forgiveness — Consent Decree and Non-Consent Decree 

Many claimants have had USDA debt forgiven, or they will have USDA debt forgiven in the 
future. There are several different ways that a claimant might receive debt forgiveness, and 
the difference can be important for the future. 

1. Debt Relief Under Pigford 

As part of the Consent Decree, USDA must discharge many outstanding debts owed by 
successful claimants. According to the Consent Decree, debts that were incurred under, 
or affected by, a USDA program that was the subject of the Adjudicator's or Arbitrator's 
finding of discrimination on credit claims are to be forgiven. A Court Order explains the 
debt forgiveness rules in more detail. In addition, if the Adjudicator or Arbitrator finds 
discrimination regarding a particular loan, a claimant is also entitled to discharge of any 
debt of that loan type incurred at the time of the earliest event on which there is a 
finding of discrimination through December 31, 1996. 

Claimants who have questions about what debts should be forgiven may call the 
Monitor's toll-free number, 1-877-924-7483. Callers may also request Monitor 
Update 1 0, which explains debt relief. 

2. Other USDA Debt Forgiveness 

The Consent Decree is not the only way that claimants may have received debt 
forgiveness from USDA. USDA regulations require debts to be forgiven under certain 
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conditions. In addition, a bankruptcy court can give relief from a USDA debt. One way or 
another, many claimants have had debt written off outside of the Consent Decree 
process. 

3. Why the Difference Is Important — Future Dealings With USDA 

The difference between Consent Decree debt forgiveness and other USDA debt 
forgiveness is important. The Consent Decree says that debt forgiven because of the 
Consent Decree shall not adversely affect the eligibility of a claimant who wants to 
participate in a USDA loan program or a USDA loan servicing program. Other forms of 
USDA debt forgiveness can make a claimant not eligible for a USDA loan or for USDA 
loan servicing. The following sections of this Update explain how the difference in the 
type of debt forgiveness can affect a claimant. 

C. Debt Forgiveness and Getting a USDA Loan 

Debt forgiveness can affect a borrower's right to a future USDA loan. 

1. General Rule — Debt Forgiveness and Future USDA Loans 

Applicants who have had USDA debt forgiveness outside of the Consent Decree process 
may be ineligible by law for a new USDA direct or guaranteed loan. Debt forgiveness, for 
this purpose, includes the write-down or write-off of a USDA debt. Although there are 
some exceptions to the rule, in general the majority of applicants who received a write- 
down from USDA will normally not be eligible for a future USDA loan. 

2. Consent Decree Debt Forgiveness and Future USDA Loans 

The general rule is changed by the Consent Decree. 

a . Debt Discharged Due to Consent Decree 

A debt discharged because of the Consent Decree will not hurt a claimant's 
eligibility for another USDA loan. 

Example: 

Suppose a claimant got a farm ownership loan in 1994. As a result of the 
Adjudicator decision, USDA discharged the rest of the loan. This discharge does 
not affect the claimant's eligibility for a new loan. 

b. Debt Write-Down of Loan Later Forgiven Due to Consent Decree 

Many claimants had loans that were written down or written off before the 
Adjudicator's decision. According to USDA regulations, this would often mean that 
the claimant would not be eligible for a new USDA loan. If, however, discrimination 
was found in a loan that was previously written down or written off, this earlier 
debt forgiveness will not hurt the claimant's eligibility for another USDA loan. 

Example: 

Suppose a claimant got an operating loan in 1 990 and, due to payment 
problems, USDA wrote off part of that debt in 1 995. If the Adjudicator found 
that there had been discrimination in the making of the 1990 operating loan. 
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the fact that the claimant had that write-down in 1995 could not affect the 
claimant's eligibility for a future USDA loan. 

c. Subsequent Debt in Same Program Written Down and Later Forgiven Due to 
Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no debt left for the claimant to pay because of a USDA 
write-down. This type of write-down also cannot hurt the claimant's eligibility for 
another FSA loan. 

Example: 

Suppose a claimant got an operating loan in 1991 and an operating loan in 
1994. The 1991 loan had been paid in full, and the balance due on the 1994 
loan had been forgiven through FSA's debt write-down process in 1 998. If the 
Adjudicator found that there had been discrimination in the making of the 
1991 loan, the 1994 loan would also have been forgiven under the Consent 
Decree — except that there was no balance left on the 1 994 loan. The write- 
down of the 1994 loan cannot affect the claimant’s eligibility for a future USDA 
loan. 

D. Getting a Loan and USDA's Creditworthiness Test 

Creditworthiness can affect a borrower's right to a future USDA loan. 

1. The General Rule — Creditworthiness and Future USDA Loans 

As a general rule, an applicant must be creditworthy to be eligible for a USDA loan. 

Credit history is taken into account when USDA considers the creditworthiness of the 
applicant. Credit history includes the applicant's past loan history with USDA. Therefore, 
if an applicant has had difficulty making payment on USDA loans in the past, he or she 
might not meet the USDA creditworthiness requirement for a future USDA loan. 

2. Claimant Creditworthiness and Future USDA Loans 

If the claimant had an outstanding debt discharged by the Consent Decree, in many 
cases the farmer will have missed payments on the debt and the debt will have been 
delinquent. Under the USDA regulations, missing payments on a USDA loan, being 
delinquent on a USDA loan, and so forth could make the farmer ineligible for another 
loan. 


a. Loan Affected by Discrimination and Future USDA Loan Decisions 

The Consent Decree says that the forgiveness of debt because of the Consent Decree 
shall not affect the claimant's eligibility for a new loan. As a result, if a loan is 
forgiven because of the Consent Decree, any problems the claimant may have had 
with that loan in the past, such as missed payments or late payments, should not 
affect the claimant's creditworthiness for the purpose of getting a new USDA loan. 
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Example: 

Suppose a borrower received an operating loan in 1 996 and became 
delinquent on the loan in 2001. The Adjudicator found discrimination in the 
making of the 1996 operating loan. The farmer's delinquency on the loan 
cannot be considered a creditworthiness problem for the farmer when USDA is 
considering making the claimant a new loan. 

b. Subsequent Debt in Same Program Is Forgiven Due to Consent Decree 

The same result is true for any debt that is forgiven because of the Consent Decree. 

Example: 

Suppose a claimant received two operating loans: one in 1 994 and one in 
1996, and both loans still had a balance. If the Adjudicator found 
discrimination in the making of the 1994 loan, both loans would be forgiven 
under the Consent Decree. USDA may not consider payment problems for 
either loan as a factor in a decision about the making of a new loan. 

c. Subsequent Written Off Debt in Same Program Is Forgiven Due to Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no debt left for the claimant to pay because of a USDA 
write-down. Payment problems for the loan that is now forgiven cannot affect the 
creditworthiness of the claimant. 

Example: 

Suppose a claimant got two operating loans: one in 1 994 and one in 1 996. The 
claimant paid the 1994 loan in full, but the agency wrote off the 1996 loan 
because the claimant had been unable make the payments on that note. If the 
Adjudicator found discrimination in the making of the 1 994 loan, the 1 996 
loan would also be forgiven under the Consent Decree — except that there is no 
balance left on the 1996 loan. Any payment problems the claimant had in the 
past on the 1996 loan would not affect the claimant's future creditworthiness 
if he or she tried to get a new loan from USDA. 

E. Eligibility for Future Loan Servicing 

Farmers who have borrowed from USDA sometimes have difficulty making loan payments, or 
have other problems meeting the requirements of the loan. In such cases, USDA is required to 
provide borrowers with the chance for what USDA calls loan servicing. If the borrower is 
eligible, USDA loan servicing can provide a number of ways to help the farmer stay on the 
land. If the borrower meets certain criteria, the loan servicing can include, for example, a 
reduced interest rate, a restructuring of the loan, or other measures that help the borrower. 
The right to future loan servicing — including future write-downs — is affected by past USDA 
loan servicing. 
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1. General Rule — Debt Forgiveness and Future Loan Servicing 

The eligibility rules for loan servicing take into account the borrower’s previous 
experience with USDA. For example, in general, USDA cannot provide debt forgiveness to 
a borrower who had previous debt forgiveness on another USDA direct loan. 

2. Claimant Debt Forgiveness and Future Loan Servicing 

a. Debt Discharged Because of Consent Decree 

In many cases, USDA cannot, by law, provide debt forgiveness to a borrower who 
had previous debt forgiveness on another USDA direct or guaranteed loan. USDA 
regulations contain some limited exceptions to this rule, but for many people USDA 
rules will prevent a borrower with debt forgiveness from getting certain kinds of 
loan servicing in the future. A debt discharged under the Consent Decree, however, 
will not hurt the claimant's eligibility for future USDA loan servicing. 

Example: 

Suppose a claimant got a farm ownership loan in 1992, the Adjudicator found 
that USDA had discriminated in making the loan, and, as a result of the 
Adjudicator decision, USDA discharged the remainder of the loan. This 
discharge does not affect the claimant's eligibility for loan servicing in the 
future. 

b. Debt Write-Down in Loan Affected by Discrimination, Later Forgiven Due to 
Consent Decree 

Many claimants had loans that were written down or written off before the 
Adjudicator's decision. According to USDA regulations, this would normally mean 
that the claimant might not be eligible for future loan servicing. If, however, 
discrimination was found in a loan that was written down or written off before the 
Adjudicator's decision but after the date of the discriminatory event, this debt 
forgiveness will not hurt the claimant's eligibility for future loan servicing. 

Example: 

Suppose a claimant got an operating loan in 1 989 and, due to payment 
problems, USDA wrote off part of that debt in 1 991 . If the Adjudicator found 
that there had been discrimination in the making of the 1989 operating loan, 
the fact that the claimant had a write-down in 1991 should not affect the 
claimant's eligibility for future USDA loan servicing. 

c. Subsequent Debt in Same Program Had Debt Write-Down, Later Forgiven Due to 
Consent Decree 

Many claimants had loans that would have been forgiven under the Consent Decree 
because the loan was in the same program as the loan that was the subject of 
discrimination — but there is no more left for the claimant to pay because of a USDA 
write down. This write-down cannot affect the claimant's right to future loan 
servicing. 
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Example: 

Suppose a claimant got an operating loan in 1991 and an operating loan in 
1994. Suppose a balance remained on the 1991 loan, but nothing was left to 
be paid on the 1994 loan because USDA forgave the loan in 1995. If the 
Adjudicator found that there had been discrimination in the making of the 
1991 loan, the 1994 loan would also have been forgiven under the Consent 
Decree — except that there was no balance left on the 1994 loan. The write- 
down of the 1994 loan would not affect the claimant's right to future loan 
servicing. 

F. Consent Decree Discharge Can Never Harm Claimant 

This Update provides a few examples of the no adverse effect rule found in the Consent 
Decree. The rule may apply in other ways not illustrated by these examples. The most 
important rule is that discharge of debt because of the Consent Decree should never harm the 
claimant in his or her future dealings with the USDA. 

G. More Information 

For more information call the Monitor's office at 1-877-924-7483 or write to the Monitor 
at P.O. Box 6451 1 , St. Paul, MN 551 64-051 1 . The Monitor also has a website: 
www.pigfordmonitor.org. 
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This booldet contains questions and answers about the Monitor's review of decisions made 
bv the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. It is current as of October 2003. Please read this booklet carefully before 
you prepare your Petition for Monitor Review or if you have questions about the Monitor 
Review process. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied 
arty aspect of relief has the right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if tire decision in your Track A case granted you 
$50,000 in cash and some debt relief, but you believe that you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask the Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in tire relief awarded. 

My staff and I will review every Petition for Monitor Review that I receive. Please note, 
though, that I have tire power to require reexamination of your claim only if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

If you choose to file your Petition for Monitor Review without a lawyer, I suggest that you 
use the sample form enclosed with tills letter (it is called "Monitor Form #1: Petition for 
Monitor Review"). I strongly suggest that you use the form, but you are not required to use 
it — a letter that covers all of the information asked for on the form will do if you prefer 
that 

The most important tiling about the Petition for Monitor Review is your careful, detailed 
explanation of why you think the decision made by the Facilitator, Adjudicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 
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3. Should I get a lawyer to help me with this Petition for Monitor Review? 

You have tire right to proceed without a lawyer, but 1 very strongly encourage you to have 
a lawyer to help you write your Petition for Monitor Review. I think it is a good idea 
because a thorough legal analysis of what lias happened in your case will help you to write 
the strongest possible Petition. If, however, you choose to file your Petition without a 
lawyer, I will accept it My staff and I will review all of tire details of your Petition and the 
other papers in your file very closely whether or not you have a lawyer. 

You have the right to be represented by any lawyer whom you might choose in the process 
of petitioning for review. If you plan tosubmita petition, you may want to contact a local 
lawyer for assistance. Alternatively, Class Counsel in this case may be able to help you. 
They asked me to tell you that if you want their help, you should send them (a) a letter 
giving them permission to represent you, and (b) a photocopy of the decision denying you 
relief. Class Counsel may be contacted at: 

Alexander J. Pires, Jr. 

Conlon, Frantz, Phelan and Pires, LLP 
1818 N Street NW, Suite 700 
Washington, DC 20036 
Phone: 202-331-7050 
Fax:202-331-9306 

J. L. Chestnut 

Chestnut, Sanders, Sanders, Pettway, Campbell & Albright, LLP 

One Union Street 

Selma, AL 36701 

Phone: 334-875-9264 

Fax: 334-875-9375 

Phillip L. Fraas 
Attorney at Law 
3050 K Street NW, Suite 400 
Washington, DC 20007-5108 
Phone: 202-342-8864 
Fax: 202-342-8451 

Some lawyers may agree to represent you at no charge — they may be willing to try to seek 
payment of their fees from the government rather than from you. 

4. Can the Monitor actually change decisions? 

No. The Consent Decree provides that the Monitor does not have tire power to reverse or 
change any decisions. I do have tire power to "direct their reexamination" by the 
Facilitator, Adjudicator, or Arbitrator. That means that I can require them to review your 
case again. 
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The Adjudicator's office lias informed me that when I direct reexamination, a different 
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the 
decision maker for all eligible Track A claims.) 

5. When can the Monitor require that a claim be reviewed again? 

1 have the power to require that your claim be reviewed again, but only if I find that the 
initial decision contained a "clear and manifest error . . . [that] lias resulted or is likely to 
result in a fundamental miscarriage of justice." I put those words in quotations because 
that is vvliat die Consent Decree says. When I find an error diat meets that test, I will 
require that the claim be reviewed again. In the letter I write requiring the review, 1 will 
explain die error(s) diat I found. You will be sent a copy of any such letter diat I write in 
your case. If I do not find an error that meets that test, your request for reexamination will 
be denied. 

6. What papers can the Monitor review? 

In general, die Monitor's office will review your case and make a decision based only on 
die following: (a) die claim form diat you submitted when you first made your claim; 

(b) the materials that the government submitted in response to your claim form; (c) the 
decision of die Facilitator, Adjudicator, or Arbitrator diat you or the government thinks is 
wrong; (d) your Petition for Monitor Review or the government's Petition for Monitor 
Review; and (e) any response to die Petition for Monitor Review. 

If you are requesting Monitor review, you (or your lawyer) only need to send me your 
Petition for Monitor Review. If the government is requesting Monitor review, you (or your 
lawyer) may send me a response to the government's Petition for Monitor Review. I have 
access to the claim form, the materials the government submitted, and the initial decision 
in your case. 

7. Can I send in additional information and papers for the Monitor to 
review as part of my Track A case? 

You were responsible for raising all of die issues and presenting all of die facts of your case 
iti your original claim form. Although that is the rule, in some limited, special 
circumstances die Monitor's office will consider additional information and papers that 
you send in with your Petition for Monitor Review. 

As you may know, there have been many more claims in this case than anyone expected. 
Because of die large number of claims and for odier reasons, diere may have been 
problems in the claims process in some cases tiiat caused a fundamental miscarriage of 
justice. In some of diose cases, it may be impossible to correct an injustice without referring 
to additional information and papers that were not filed with the original claim form. 

Judge Friedman addressed diis issue in an Order on April 4, 2000. The Order provides diat 
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in Track A cases, the Monitor may consider additional information and papers when they 
"address a potential flaw or mistake in the claims process that . . . would result in a 
fundamental miscarriage of justice if left unaddressed." 

If you think that there was a flaw or mistake at any point in the processing of your claim, 
and you think that because of that mistake to fully tell your story you need to show the 
Monitor information or papers that were not included with your original claim form, 
please send that information and a copy of those papers to me along with your Petition. 
The flaw or mistake could have occurred when you or die attorney filled out your claim 
form, when the government made its submission, when the Adjudicator made his decision, 
or at any other stage of processing die form. 

If you are going to send in additional papers widi your Petition for Monitor Review of 
your Track A case, please be sure to describe die flaw or mistake in your Petition. 1 will not 
be able to consider your additional information or papers unless T understand how they 
address a flaw or mistake in die claims process. 

8. Can I send in additional papers for the Monitor to review as part of my 
Track B case? 

No. The Judge's Order of April 4, 2000, states that the Monitor may not review additional 
papers in Track B cases. The Order explains tiiat the rule is different for Track B because of 
die more expanded opportunities to develop an official record in Track B cases. Monitor 
Update #8, "Procedural Rules for T rack B Cases" addresses the rules for Monitor Review of 
Track B cases. 

9. Can I see what the government submitted in my Track A case before I 
write my Petition for Monitor Review? 

The general rule is that the government's submission in your case may not be given out to 
anyone — not even to you — because it contains confidential information about the white 
farmer(s) who you named oil your claim form. 

The Privacy Act is a statute tiiat applies to certain information the government maintains 
about individuals and that places restrictions on the disclosure of that information. Judge 
Friedman entered a "Privacy Order" in this case. It allows certain people to get access to 
information that is protected by the Privacy' Act if they sign the Privacy Order and agree to 
live by its terms. The rules about access to diis information follow. 

9a. If you are represented by Class Counsel. Class Counsel in this case have signed 
the Privacy Order — if they are representing you, they can get access to the 
government's submission in your case. (See question 3 above for information about 
how to contact Class Counsel.) 
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9b. If you are represented by a lawyer other than Class Counsel. If you are 
represented by a lawyer other titan Class Counsel, your lawyer may sign the Privacy 
Order and go through a simple procedure to get a copy of whatever tire government 
submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877- 
924-7483 to obtain a copy of the Privacy Order. Once (1) you sign a form indicating 
that the lawyer represents you; (2) your lawyer signs the Privacy Order 
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the 
Facilitator will send your lawyer a copy of die government's submission in your case. 

9c. If you are not represented by a lawyer. If you have decided to write your Petition 
for Monitor Review on your own without a lawyer and you would like to see a copy 
of tlte government's submission in your case, please call my office directly at 1-877- 
924-7483. We will make arrangements for you to see the parts of the submission that 
are not prohibited from disclosure by the Privacy Order. 

10. Can I talk with the Monitor's office about my Petition for Monitor 
Review? 

No. Judge Friedman's Order of April 4, 2000, provides that this review process is a "paper- 
only" process. That means that I will base my decisions entirely on the papers in your file, 
noton any conversations that my staff or I have with you. Your Petition for Monitor 
Review is your only chance to explain why tire decision was a "clear and manifest error." 
That is why you must be so careful to tell the complete story in writing in your Petition. 

As I explained in the letter that I sent to you with this booklet, my staff and I will be happy 
to talk with you about any problems you may have o titer titan problems with the decision 
in your case. For example, my staff and I can talk with you on the phone or in person to try 
to solve aity problems you may have with injunctive relief. ("Injunctive relief" refers to 
approved claimants' rights to get priority consideration for certain loans, and for purchases 
and leases of inventory property, along with other rights. For a detailed explanation of 
those rights, call 1 -877-924-7483 and ask for the "injunctive relief" update free of charge.) 

11. Can USD A take action against me on a loan while the Monitor is 
reviewing my case? 

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor 
Review by a certain date die protection of a "freeze" of certain USDA action. To benefit 
from the freeze, your Petition must be mailed and postmarked by the deadline in your 
case. The deadline for filing a petition for Monitor Review is discussed in question number 
14, below. Under the terms of the freeze, USDA agreed not to accelerate vour loan, 
foreclose on your loan, or dispose of any inventory property that USDA acquired through 
foreclosure that once belonged to vou while the freeze is in effect. The freeze will be in 
effect until the Monitor's review of the Petition is complete and the reexamination, if any, 
is complete. 
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The freeze does not prevent USDA from recovering debts you owe to the federal 
government through administrative offset. However, if your Track A or Track B claim is 
successful, under certain circumstances USDA will refund money that they recovered from 
you by offset. 

The exact terms of the freeze are described in a policy notice that was issued by USDA. If 
you would like a copy of it, please call my office at 1-877-924-7483 to request it. You may 
also call and request Monitor Update Number 6, which explains the freeze. 

12. What if my Track A claim involved attempting to apply for a loan, and 
my claim was denied? 

Some claims that focused on attempts to apply for a loan or other farm benefit may be 
denied by the Adjudicator or Arbitrator for failing to meet the rules that govern these 
claims. If you have one of these claims, please be sure to answer the following questions in 
your Petition for Monitor Review: 

a. Did you contact a USDA office (or employee of that office) and state that you wanted 
to apply for a particular loan or benefit? If yes, please explain. 

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit 
application forms or otherwise discourage you from applying? if yes, please explain 
in detail. 

c. Please state the year and general time of year (month or season) when you tried to 
apply. If you tried more than once, please list every time you tried. 

d. Please state the type and amount of loan for which you were applying. ("Types" of 
loans mean, for example, operating loans or farm ownership loans.) 

e. Please state how you planned to use the money (for example, to plant com or to buy 
a tractor). 

f. Please explain why your farm plaits were consistent widt farming operations in your 
area in that year. (For example, please explain why your farm plans would work in 
your type of climate and soil, or explain how the crops or livestock in your plan were 
typical for your area.) 

13. What if I already submitted my Petition for Monitor Review? 

If you've already submitted your petition, you may call my office at 1-877-924-7483 to find 
out the status of the petition — we can tell you whether it has been sent to the government 
for response, and whether die Facilitator lias routed your case file to die Monitor's office 
for a decision. We are working on thousands of petitions, and we are doing a very careful 
review of each one. Because diere are so many petitions in die process, we cannot predict 
the date when the Monitor will make a decision in your case. 
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14. Is there a deadline for Petitioning for Monitor Review? 

Yes. Two court orders established deadlines for Petitions for Monitor Review. One order, 
dated July 14, 2000, established deadlines for Petitions for Monitor Review in Track A and 
Track B cases. The other Order, dated October 29, 2002, established a deadline for filing 
Petitions for Monitor review of Facilitator Eligibility determinations. 

a. Track A Adjudication or Track B Arbitration 

(1) Decisions dated on or before July 14, 2000. If die Adjudicator or Arbitrator 
decision was dated on or before July 14, 2000, the Petition must have been 
submitted by November 13, 2000 (or, if die claimant was listed on a Register of 
Petitions, the petitions submitted by die claimant's attorney must have been 
postmarked by September 15, 2001, as described by Court Orders dated 
November 8, 2000, and May 15, 2001). 

(2) Decisions dated after July 14, 2000. If the Adjudicator or Arbitrator decision was 
dated after July 14, 2000, die Petition must be postmarked by 120 days after the 
date of the Adjudicator or Arbitrator decision. 

b. Facilitator Review of Eligibility Determinations 

(1) Decision on or before October 29, 2002 — deadline was February 26, 2003. If the 

decision by the Facilitator was made on or before October 29, 2002, die deadline 
for filing a petition for Monitor review was February 26, 2003. 

(2) Decision after October 29, 2002 — deadline 120 days after Decision. If the 
decision by die Facilitator is made after October 29, 2002, die deadline for filing a 
petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would lie March 4, 2003. 

No Petitions or additional Petition information can be submitted after your deadline has 
passed. For more information about die petition deadline, please call our office at 1-877- 
924-7483. 

15. What are the steps in the Monitor review process? 

In general, diere are tiiree steps. 

First, you or your lawyer must send me a written Petition for Monitor review. 

Second, the government will have a chance to respond to your Petition. 

Third, the Facilitator will route your file to the Monitor for decision, and the Monitor's 
office will review your case. If I decide to direct reexamination, I will write a 
"reexamination letter" that explains the clear and manifest error(s) that I found in vour 
file — that letter, along with any documents that I have accepted into die record in your 
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case, will be sent to the Facilitator, Adjudicator, or Arbitrator, and copies of the letter will 
be sent to yon and to the government. If I decide not to direct reexamination, 1 will send 
you a letter explaining my reasoning. 

16. Can USD A ask the Monitor to review cases too? 

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same 
standards as those described above for claimants. 

17. Can I appeal the Monitor's decision? 

No. The Monitor's decision is final. If the Monitor decides not to grant reexamination in 
your case, there are no more opportunities for appeal under the Consent Decree in the 
Piftfbnl lawsuit. If you think there was an important clerical or administrative error in your 
decision, you may ask the Monitor to review the decision and consider issuing an 
amended decision. 
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This is the third in a series of Monitor reports concerning the implementation of the 
Consent Decree in this case. Prior reports covered the good faith implementation of the Consent 
Decree from March 1, 2000, through August 31, 2000, and from September 1, 2000, through 
December 31 , 2001 .’ This report, provides information regarding claims processing activities, 
Court orders, Monitor activities and observations, significant Consent Decree implementation 
issues, and the parties’ good faith during the two-year period of January 1 , 2002, through 
December 31, 2003. Current statistics regarding many of the items discussed in this report can be 
found on the Monitor’s web site.^ 

T. EXECUTIVE SUMMARY 

During this reporting period, the parties and the neutrals'’ continued to work in good faith 
to implement the Consent Decree. Highlights of progress during calendar years 2002 and 2003 
include: 


a. The Adjudicator issued initial adjudication decisions in 21 ,678 
Track A claims as of the end of 2003. 

b. The Government paid out $10,500,000 to successful class members in 
Track A credit matters in 2002 and an additional $1 3,600,000 to successful class 
members in Track A credit matters in 2003. Combined with payments in earlier 
years, Track A cash payments for credit claims totaled $638,350,000 as of the end 
of 2003. 


c. The Government provided debt relief by forgiving approximately 

$21 ,930,937 in outstanding debt owed by prevailing class members (principal and 
interest) as of the end of 2003. 

d. The Arbitrator issued decisions in a total of 77 Track B claims as of 
the end of 2003. The average damage award for prevailing Track B claimants was 
$545,686. 


Prior reports are available on the Monitor’s web site at http : //www.pigfordmonitor . org/reports/. 
The web site address is http://www.pigfordinonitor.org. 

The neutrals include the Facilitator, the Adjudicator, and the Arbitrator. 
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e. The Arbitrator continued review of the requests for class membership 
submitted under the process set forth in paragraph 5(g) of the Consent Decree (the 
“late claims” process). The Arbitrator reported that 2,1 1 8 “late claim” applicants 
had been found eligible to file a “late claim” as of December 2003. 

f. The Monitor’s Office continued to issue decisions in response to 
petitions for review. By the end of 2003, the Monitor had issued a total of 2,725 
decisions in response to petitions for Monitor review. 

g. The Adjudicator began issuing readjudication decisions for Track A 
claims. The Adjudicator issued 301 readjudication decisions as of the end of 
2003. 

Notwithstanding this good faith and substantial progress, important implementation 
challenges remain. This report provides information about both the progress and the challenges 
that occurred during calendar years 2002 and 2003. The report provides updated statistical 
information concerning the processing of claims under Track A and Track B during these years, 
as well as statistical information about the debt relief and injunctive relief provided by the 
Government from the beginning of the litigation. The report also describes substantive matters 
addressed by the Court during 2002 and 2003. 

After summarizing the Monitor’s activities and observations during these two years, the 
report discusses significant Consent Decree implementation issues, including concerns presented 
to the Monitor by class members. The report concludes by discussing the parties’ good faith 
efforts to implement the Consent Decree. 


2 
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II. BACKGROUND 

A. Authority to Issue Reports 

Paragraph 12(b)(1) of the Consent Decree, as modified by Stipulation and Order dated 
March 24, 2003, requires the Monitor to make periodic written reports on the good faith 
implementation of the Consent Decree. 4 This report is submitted pursuant to the March 24, 2003, 
Stipulation and Order, which states: 

The Monitor shall make periodic written reports to the Court, the Secretary, 
class counsel, and defendant’s counsel on the good faith implementation of 
the Consent Decree, as specified in paragraph 12(b)(i) of the Consent 
Decree, regarding each twelve-month period, upon the request of the Court 
or the parties, or as the Monitor deems necessary. 


B. Statistics About Processing of Claims 

The Monitor did not independently compile most of the data discussed in this report. 5 
The Facilitator 6 provided claims processing data, the Arbitrator’ provided statistics regarding 
Track B cases and the “late claims” process, and the United States Department of Agriculture 
(USD A) 8 provided statistics regarding debt relief and injunctive relief. The Monitor relied on 
these sources for the information contained in this report. 


In a Stipulation and Order dated April 20, 2004, the Court extended the Monitor’s appointment until 
her duties under the Consent Decree are completed, or until March 1, 2007, whichever occurs first. The 
Monitor will continue filing reports pursuant to the March 24, 2003, Stipulation and Order through the 
conclusion of her appointment. 

The exception is that the Monitor compiles data regarding Monitor decisions issued in the petition 
process. 

6 The Facilitator is Poorman-Douglas Corporation. See Consent Decree, paragraph l(h)(i). 

The Arbitrator is Michael Lewis of ADR Associates and JAMS. See Consent Decree, paragraph 1(b). 
8 USD A posts some statistics on the agency web site: http://www.usda.gov/da/status.htm. General 
information about the litigation is provided by the agency at http://www.usda.gov/da/consent.htm. 
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1. Track A 

Paragraph 9 of the Consent Decree sets forth the process for deciding claims under 
Track A of the claims process. Prevail ing class members with credit claims under Track A are 
entitled to a cash payment of $50,000, as well as other relief. 9 As of January 5, 2004, the 
Government, had paid $638,350,000 to class members who prevailed in Track A credit claims. 
Prevailing class members with non-credit claims under Track A are entitled to a cash payment of 
$3,000. 10 11 As of January 5, 2004, the Government had paid $ 1 ,287,000 to class members who 
prevailed in non-credit claims under Track A. Additional statistics regarding the number of 
claimants, adjudication rates and results, and cash relief payment rates for calendar years 2002 
and 2003 are summarized in Table 1 . n 


9 Credit claims generally involve USDA farm loan programs. In addition to a cash payment of $50,000, 
claimants who prevail on credit claims are also entitled to debt relief, injunctive relief, and tax relief 
pursuant to paragraph 9(a) of the Consent Decree. 

Non-credit claims generally involve farm benefit or conservation programs. The Consent Decree does 
not specify the dollar amount of relief for non-credit claims. The parties have stipulated that successful 
claimants in non-credit Track A claims receive a cash payment of $3,000. See Stipulation and Order, 
dated February 7, 2001, available on the Monitor’s web site at http://www.pigfordmonitor.org/ orders/, in 
addition to the S3, 000 cash payment, relief for successful non-credit claims includes some aspects of 
injunctive relief. See paragraph 9(b) of the Consent Decree. 

1 1 Statistics for prior reporting periods are summarized in Appendix 1. Additionally, current statistics 
are available upon request from the Monitor’s office (1-877-924-7483) and are updated regularly on the 
Monitor’s web site at http ://www. pigfordmonitor.org/ 'stats/. 
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Table 1: Statistical Report Regarding Track A Claims 

Statistical Report as of: 

End of 2001 12 

End of 2002 13 

End of 2003 14 | 


Number 

Percent 

Number 

Percent 

Number 

Percent 

A. Eligible class members 

21,541 

100 

21,774 

100 

22,276 

100 

B. Cases in Track A 
(Adjudications) 

21,364 

99 

21,595 

99 

22,098 

99 

C. Cases in Track B (Arbitrations) 

177 

1 

179 

1 

178 

1 

| Adjudication Completion Figures | 

D. Adjudications complete 

21,324 

-100 

21,547 

-100 

21,678 

98 

E. Adjudications not yet complete 

40 

-0 

48 

-0 

420 

-2 

| Adjudication Approval/Denial Rates j 

F. Claims approved by 
Adjudicator 15 

12,848 

60 

12,987 

60 

13,260 

61 

G. Claims denied by Adjudicator 16 

8,476 

40 

8,560 

40 

8,418 

39 

1 .Adjudication Approvals Paid/Not Paid j 

H. Approved adjudications paid as 
of specified date 1 ' 

12,285 

96 

12,690 

98 

12,968 

98 

I. Appro v e d. adj udicati ons n ot y et 
paid as of specified date 18 

563 

4 

297 

2 

292 

2 

J. Cumulative Dollars Paid to Class 
Members for Track A credit 
claims 19 

$614,250,000 

S624, 750,000 

S638,350,000 

K. Cumulative Dollars Paid to Class 
Members for Track A non-credit 
claims 

$1,284,000 

$1,284,000 

SI, 287,000 


These statistics are valid as of January 2 , 2002. 

13 These statistics are valid as of December 31, 2002. 

H These statistics are valid as of January 5, 2004. 
b These numbers include both credit and non-credit claims. 

16 These numbers include both credit and non-credit claims. In row G, the number of claims denied by 
the Adjudicator decreased from December 31, 2002 to January 5, 2004. This decrease is a result of claims 
that were originally denied by the Adjudicator, but were later approved by the Adjudicator upon 
reexamination. 

1 These numbers include both credit and non-credit claims. 

18 These numbers include both credit and non-credit claims. 

1 This figure includes only the cash award component of relief in Track A credit cases. Other monetary' 
relief including tax payments and debt relief are reported in Tables 3 and 4 below. 
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2. Track B 

Paragraph 10 of the Consent Decree sets forth the process for deciding claims under 
Track B of the claims process. Class members who prevai l under Track B are entitled to recover 
actual damages, as well as other relief. 20 Table 2 provides statistics regarding Track B. 21 Please 
note that the information about Track B awards refers to Arbitrator decisions that may not be 
final. Some of these decisions are the subject of petitions for Monitor review that have not yet 
been decided by the Monitor. The amount of each Track B arbitration award is detailed in 
Appendix 3. Claimant names and geographic locations are not disclosed. 


Table 2: Statistical Report Regarding Track B Claims 

Statistical Report as of: 

End of 

2001" 

End of 

2 002 23 

End of 
2003 24 

A. Eligible Track B Claimants 

235 

236 

237 

B. Track B Cases Settled 

57 

61 

71 

C. Track B Cases Converted to Track A 

50 

54 

55 

D. Track B Cases Withdrawn 

6 

6 

6 

| Arbitrations Complete/Not Complete 

E. Contested Track B Cases in Claims Process (Not Settled, 
Converted or Withdrawn) 

122 

115 

105 

F. Arbitration Decisions Issued 

51 

71 

77 

G. Arbitration Decisions Not Yet Issued (contested cases in 
which arbitration was not complete and/or decision was not 
yet issued) 

71 

44 

28 


In addition to recovery of actual damages, successful class members are also entitled to debt relief 
and injunctive relief under paragraph 10 of the Consent Decree. 

A Most of these statistics are based on the Arbitrator’s records, not the Facilitator’s. There are 
differences between the record-keeping protocols of the Arbitrator and the Facilitator. The statistics are 
approximate. Statistics from prior reporting periods for Track B claims are set forth in Appendix 2. 

"" These statistics are valid as of January 10, 2002. 

23 These statistics are valid as of January 1, 2003. 

24 These statistics are valid as of January 1, 2004. 
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Table 2: Statistical Report Regarding Track B Claims 

Statistical Report as of: 

End of 
2001“ 

End of 
2002 2 ’’ 

End of 
2003 24 

1 Arbitration Results 

H. Claimant Prevailed Before Arbitrator 

8 

15 

17 

1. Average Awards to Prevailing Claimants 

$531,373 

S560,309 

S545,686 

J. Government Prevailed Before Arbitrator 

43 

56 

60 

| Posture of Decision: 

J. 1. Cases Dismissed Before Hearing 

28 

34 

38 

J.2. Full Hearing, Finding of No Liability 

15 

22 

22 

| Petitions for Monitor Review 2,5 

K. Claimant Petitions for Monitor Review' of Facilitator 

Decision (Regarding Class Membership Screening) in 

Track B Cases 

8 

9 

14 

L. Monitor Decisions Issued on Petitions for Review of 
Facilitator Decisions (Regarding Class Membership 
Screening) in Track B Cases 

0 

0 

7 

M. Claimant Petitions for Monitor Review' of Arbitrator 
Decisions 

26 

33 

38 

N. Government Petitions for Monitor Review of Arbitrator 
Decisions 

4 

10 

14 

0. Monitor Decisions Issued on Petitions for Review' of 
Arbitrator Decisions 

0 

7 

12 


3. Debt Relief 

Paragraphs 9(a)(iii)(A) and 10(g)(ii) of the Consent Decree set forth the debt relief 
USDA must provide to prevailing class members. A Stipulation and Order filed on 
February 7, 2001 , further defined the scope of debt relief. The following table provides statistics 


The Facilitator provided the statistics on the number of petitions for Monitor review 1 ; the Monitor's 
Office provided the statistics on the number of Monitor decisions issued. 
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reported, by USDA regarding the debt relief implemented by USDA for prevailing class 
members. Because this is the first time the Monitor has reported statistics concerning debt relief, 
the information in Table 3 covers the period from the beginning of the Consent Decree 
implementation through January 12. 2004. 


Table 3: Statistical Report Regarding Debt Relief 26 

Statistical Report as of: 

January 12, 
2004 

A . T otal Am ount o f Debt F orgi ven 

$21,930,937 

B. Debt F orgi ven for T rack A Claimants 

S 19,583,425 

C. Debt Forgiven for Track B Claimants 

S2, 347, 5 12 

D. Number of Track A Claimants Who Received Debt Forgiveness 

228 

E. Number of Track B Claimants Who Received Debt Forgiveness 

25 

F. Average Amount of Debt Forgiven Per Track A Claimant Who 
Received Debt Forgiveness 

$85,892 

G. Average Amount of Debt Forgiven Per Track B Claimant Who 
Received Debt Forgiveness 

$93,900 


These statistics are based on information provided by USDA for debt relief implemented by USDA 
through January 1 2, 2004. 
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4. Total Track A Monetary Relief 

Table 4 details the monetary value of Track A relief provided to class members as of the 
end of 2003. 


Table 4: Statistical Report Regarding Total Track A Monetary Relief 27 

Status of Payments 

Amount 

Cash Awards for Credit Claims ($50,000 per prevailing claim) 

$638,350,000 

Cash Awards for Non-Credit Claims (S3, 000 per prevailing claim) 

1,287,000 

Estimated Payments Due to IRS as Tax Relief 28 

163,387,500 

Debt Relief (Principal and Interest) 

19,583,425 

Total Track A Relief 

S822.607.925 


5. Injunctive Relief 

Paragraph 1 1 of the Consent Decree describes the injunctive relief that prevailing class 
members are entitled to receive from USD A. Generally speaking, this relief requires USD A to 
consider any new Farm Ownership Loan, Farm Operating Loan, or inventory property 
application by the prevailing class member in the light most favorable to the class member. 29 Tt 
also requires USDA to offer prevailing class members technical assistance from a qualified 


" ' These statistics are based on information provided by the Facilitator regarding cash awards. The debt 
relief statistics are based oil information provided by USDA for debt relief implemented by USDA 
through January 12. 2004 (principal and interest). The tax relief payments are estimated based on the tax 
relief payments successful Track A credit claimants are entitled to receive. 

Under paragraph 9(a)(iii)(C) of the Consent Decree, successful Track A credit claimants receive a 
payment, made directly to the Internal Revenue Service, for partial payment of taxes. The amount for 
each successful claimant is 25 percent of the $50,000 cash award ($12,500) plus 25 percent of the 
principal amount of any debt that was forgiven. The tax relief in Table 4 was estimated as follows: 

25 percent of the $50,000 cash award ($12,500) multiplied by the number of successful Track A credit 
claims (12,767) (this sub-total equals S 159,587,5 00), plus 25 percent of the approximately $15,200,000 in 
principal debt that was forgiven for this group of successful claimants (this sub -total equals S3, 8 00, 000). 
The total amount of estimated payments to successful claimants’ IRS accounts is $159,587,500 plus 
$3,800,000, which equals S 163,387,500. 

29 Consent Decree, paragraph 1 1 (c). 
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USDA official who is acceptable to the class member. 30 These two forms of injunctive relief are 
available to all prevailing class members. In addition, class members who prevail on credit 
claims are entitled to priority consideration for: one Farm Ownership Loan, one Farm Operating 
Loan, and one opportunity to acquire farmland from USDA inventory property.’ 1 Under the 
Consent Decree, in junctive relief was to be available to prevailing class members for five years 
from the date of the order approving the Consent Decree. - ’" USDA has voluntarily agreed to 
extend the right to injunctive relief for one additional year through April 14, 2005. ’'’ 

Table 5 provides cumulative statistics reported by USDA concerning requests for 
priority consideration for Farm Ownership Loans, Farm Operating Loans, and the acquisition of 
inventor}' property. 


Table 5: Statistical Report Regarding Injunctive Relief 

Statistical Report as of: 

January 12, 
2004 

A. Farm Ownership Loans 

1 . Number of Requests for Priority Consideration with 
Complete Application 

56 

2 . Number o f Applications Approved 

15 

B . Farm O p erating L oans 

1 . Number of Requests for Priority Consideration with 
Complete Application 

112 

2 . Number o f Appl icat i o n s A pp roved 

39 

C. Inventory Property 

1 . N umber o f Requests for Priority Cons ideration 

3 

2 . N umber o f Applicati on s Appro v ed 

1 


' ,l) Consent Decree, paragraph 1 1(d). 

’’ Consent Decree, paragraph 1 1 (a)-(b). 

’ 2 Consent Decree, paragraph 1 l(a)-(c). The Consent Decree was signed April 14, 1 999. Five years 
from that date is April 14, 2004. 

° In July 2003, FSA issued Notice FLP-3 1 3, “Priority Consideration for Prevailing Claimants” which 
provides guidance about priority consideration and other injunctive relief and which extends the period 
for injunctive relief to April 14, 2005. FLP-3 13 is available on USDA’s web site and on the Monitor’s 
web site at: http ://www.pi gfordmonitor.org/flp/. 
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III. COURT ORDERS 

Over the past two years, the Court has been presented with numerous issues relating to 
the implementation of the Consent Decree. In response to motions and stipulations by the parties, 
the Court has issued Orders relating to issues including: 

A. The Arbitrator’s authority to alter deadlines in the Track B 
arbitration process; 

B. The requirements of the Second Supplemental Privacy Act 
Protective Order; 

C. The deadlines for responses by US DA to certain petitions for 
Monitor review'; 

D. The request of certain individual class members to be excluded 
from the case; 

E. The request of certain individual class members to vacate the 
Consent Decree and remove Class Counsel ; 

F. The deadline for petitioning for Monitor review when the Facilitator 
has rejected a claim on eligibility grounds; 

G. The award of attorneys’ fees; 

H. The process for recusal of the Monitor; 

I. The fate of untimely petitions for Monitor review; and 

J. The impact of allegations regarding mail delays in the filing of late 

claims. 
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All substantive Orders filed during this reporting period are listed in Table 6. 34 


Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order Major Issues Addressed Include: 

1 

589 

January 17, 

2002 

Memorandum 
Opinion and 
Order 

Granting plaintiffs motion interpreting the Consent 
Decree to authorize Arbitrators to extend arbitration 
deadlines where justice requires. 

An appeal from this order was decided on June 21, 
2002. See item #8 below. 35 

2 

590 

January 17, 

2002 

Memorandum 
Opinion and 
Order 

Granting in part and denying in part defendant’s 
motion for enforcement of the Second Amended 
Supplemental Privacy Act Protective Order and for 
sanctions; finding Class Counsel violated the 
Protective Order by providing Track A files to pro 
bo no counsel, Covington and Burling, who serve as 
plaintiffs counsel in 16 Track B cases; finding that 
Covington and Burling may retain and consult the 
files under the terms of the Protective Order; 
permanently enjoining Class Counsel from 
releasing any similar protected files and directing 
pro bono counsel to seek from the government 
release of any additional protected files; and 
holding that the issue of sanctions against Class 
Counsel for the release of files will be decided at 
such time as the Court can consider all pending 
requests for sanctions. 

3 

595 

February 15, 
2002 

Order 

Denying defendant’s motion for a stay pending 
appeal of the Court’s January 17, 2002, Order 
concerning Arbitrators’ authority to extend 
arbitration deadlines in Track B cases. 

4 

614 

May 9, 2002 

Order 

Approving Arbitrator’s second report on the late- 
claim petition process; posting the report on web 
site at http://www.dcd.uscourts.gov/district-court- 
2002.html. 


j4 Procedural Orders that set briefing schedules, hearing dates, and the like and Orders relating to 
approval of the Monitor’s budgets and invoices are not included in the list. 

3 ~ On June 21. 2002. the Court’s January 17, 2002, Memorandum Opinion and Order was reversed by 
the Court of Appeals and remanded for further proceedings. The Court of Appeals’ opinion is described 
in more detail in item number 8 of Table 6. Pigford v. Veneman, 292 F.3d 918 (D.C. Cir. 2002). 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

5 

615 

May 14, 2002 

Order 

Ordering that petition for late filing under Consent 
Decree H 5(g) will not be considered by the Court; 
directing that all putative class members seeking 
permission to late file under Consent Decree H 5(g) 
must seek permission directly from the Arbitrator, 
Michael K. Lewis. 

6 

622 

June 11, 2002 

Order 

Granting defendant’s motion for an extension of an 
additional 14 days in which to respond to Groups 
35-37 of claimant petitions for Monitor review; 
ordering defendant to file responses to Group 35 
petitions on July 5, 2002; Group 36 petitions on 

July 19, 2002; and Group 37 petitions on August 2, 
2002. 

7 

628 

June 20, 2002 

Order 

Granting defendant’s motion for an extension of an 
additional 14 days in which to respond to Groups 

38 and 39 of claimant petitions for Monitor review'. 

8 


June 21, 2002 

D.C. Circuit 
Opinion 

Reversing and remanding the Court’s January 1 7, 
2002 Order interpreting the Consent Decree to 
allow extension of Track B deadlines; holding 
counsel 5 s failure to meet critical deadlines amounts 
to an "unforeseen obstacle” that makes the Consent 
Decree deadlines “unworkable;” and ordering on 
remand such further proceedings as may be just, 
including a “suitably tailored” order under Federal 
Rule of Civil Procedure 60(b)(5). 

9 

629 

June 27, 2002 

Memorandum 
Opinion and 
Order 

Denying 1 1 motions by individual class members 
for exclusion from the certified class of plaintiffs; 
noting it is nearly two years past the deadline for 
opting out of the class; finding the individual class 
members provided no reason other than lack of 
individual service of process at the commencement 
of the action for missing the deadline to opt out of 
the class; and finding the lack of notice, while 
unfortunate, is not a sufficient reason to permit opt 
outs after the established period. 

10 

635 

July 18, 2002 

Stipulation and 
Order 

Authorizing the Monitor to consolidate petitions for 
Monitor review when an individual class member 
and USD A petition for review from the same 
Facilitator, Adjudicator, or Arbitrator decision; 
authorizing the Monitor to obtain information from 
US DA regarding a class member’s debt in deciding 
petitions for Monitor review' w'hich raise an issue 
regarding debt relief. 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order Major Issues Addressed Include: 

11 

665 

Sept. 11,2002 

Memorandum 
Opinion and 
Order 

Denying motion to vacate the Consent Decree and 
denying motion to remove lead Class Counsel. 

12 

666 

September 12, 
2002 

Order 

Denying emergency motion by pro se movant to 
order the government to reopen public facility; 
stating to the extent that any federal court has 
jurisdiction to act oil this motion, it is the United 
States District Court for the Eastern District of 
Arkansas. 

13 

693 

October 29, 
2002 

Order 

Setting 120-day deadline for claimants to petition 
for Monitor review from adverse Facilitator 
decisions; establishing a reconsideration process for 
claimants who cannot petition for Monitor review; 
permitting the Monitor to consider additional 
materials with a petition for Monitor review of a 
Facilitator decision or with a response to such 
petitions; limiting claimants to one petition for 
review of the Facilitator’s decision. 

14 

705 

November 22, 
2002 

Order 

Granting defendant’s motion for a stay of 
consideration of counsel Conlon, Frantz motion for 
fees and costs; ordering any and all attorneys who 
wish to seek fees and/or costs for implementation 
work performed as Class Counsel or Of Counsel to 
submit petitions by December 6, 2002; and 
ordering the matter of fees and costs for 
implementation consolidated with the pending issue 
of sanctions. 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

15 

727, 

733 

December 30, 
2002; 
amended 
January 14, 

2003 

Amended 
Memorandum 
Opinion and 
Order 

Ordering immediate payment in the amount of 

S 5 00,000 to Class Counsel for implementation fees 
and costs: ordering continued negotiation efforts 
toward settlement of the issues of fees and 
sanctions; setting forth briefing schedule should 
settlement not be reached; ordering continued 
negotiation on the issue of modified deadlines in 
Track B cases involving claimants who initially 
were represented by Class Counsel; setting forth 
process for quarterly filings for fees, costs, and 
expenses incurred by any Class or Of Counsel after 
June 30, 2002. 

An appeal from this order was decided on 

May 14, 2004. 36 

16 

739 

January 15, 

2003 

Memorandum 
Opinion and 
Order 

Granting in part, denying in part, motion to extend 
time to pay S5 00,000 to Class Counsel in fees and 
costs. 

17 

770 

March 24, 

2003 

Stipulation and 
Order 

Addressing the timing of the Monitor’s obligation 
to file reports on good faith implementation; 
establishing a process for the Monitor to recuse 
herself from rendering decisions regarding petitions 
for Monitor review' in certain situations. 

18 

771 

March 24, 

2003 

Stipulation and 
Order 

Directing the Arbitrator to timely decide pending 
motions to dismiss and to schedule hearing in 

Track B claim of Edith Frazier. 

19 

790 

April 14, 2003 

Memorandum 
Opinion and 
Order 

Granting defendant’s motion to strike from the 
record certain pleadings. 

20 

800 

May 28, 2003 

Memorandum 
Opinion and 
Order 

Denying Class Counsel Chestnut, Sanders’ motion 
for reconsideration of April 14, 2003, Order and 
denying motion to strike from the record certain 
pleadings. 


36 The Court’s December 30, 2002, Memorandum Opinion and Order was superceded by ail Amended 
Memorandum Opinion and. Order issued on January 14, 2003. On January 15, 2003, the Court issued 
another Memorandum Opinion and Order pertaining to the $500,000 fee payment. On February 2, 2003, 
USD A appealed these orders to the District of Columbia Court of Appeals. The Court of Appeals 
dismissed the appeal on May 14, 2004. Pigford v. Veneman, 369 F. 3d 545 (D.C. Cir. 2004). 
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Table 6: Court Orders 

# 

Court 

Docket 

Number 

Date Filed 

Title of Order 

Major Issues Addressed Include: 

21 

801 

June 2. 2003 

Opinion and 
Order 

Denying plaintiffs’ motion for relief for 350 
claimants whose petitions for Monitor review were 
deemed untimely filed by the Facilitator. 

Class Counsel moved for reconsideration of the 
Court’s June 2, 2003, Order. On March 10, 2004, 
the Court issued an Order denying reconsideration. 
On April 9, 2004, Class Counsel appealed this 

Order to the Court of Appeals. At the time of this 
filing, that appeal is still pending. 

22 

804 

June 4, 2003 

Memorandum 
Opinion and 
Order 

Denying plaintiffs’ motion to reopen all late claims 
due to allegations of mail delays. 

23 

805 

June 5, 2003 

Order 

Awarding $2,345 in attorneys’ fees and costs on 
behalf of claimant Cal Greely. 

24 

810 

June 23, 2003 

Order 

Denying without prejudice motion for attorneys’ 
fees and costs on behalf of claimant Sandy 
McKinnon; directing that counsel for McKinnon 
may refile once a filial disposition has been reached 
on the claim. 

25 

842 

September 4, 
2003 

Order 

Denying plaintiffs’ motion for sanctions concerning 
alleged violation of Second Amended Privacy Act 
Protective Order 

26 

845 

September 1 1, 
2003 

Memorandum 
Opinion and 
Order 

Denying motion for review' of Arbitrator’s final 
decision in Track B claim of Clarence Hardy; 
directing that claimant Hardy may file a petition for 
Monitor review' w'ithin 120 days. 

27 

858 

October 8, 

2003 

Order 

Denying plaintiffs’ motion for reconsideration of 
September 4, 2003, Order concerning alleged 
violation of Second Amended Privacy Act 

Protective Order. 


TV. MONITOR’S ACTIVITY AND OBSERVATIONS 

The Consent Decree gives the Monitor four general areas of responsibility: 

a. Reporting . Paragraphs 12(a) and 12(b)(1) give the Monitor reporting 
responsibilities. 

b. Resolving Problems . Paragraph 12(b)(ii) gives the Monitor 
responsibility for attempting to resolve class members’ problems relating to the 
Consent Decree. 
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c. Directing Reexamination of Claims . Paragraph 12(b)(iii) gives the 
Monitor responsibility for directing the Adjudicator, Arbitrator, and Facilitator to 
reexamine claims where the Monitor finds that a clear and manifest error occurred 
in the screening, adjudication, or arbitration of the claim that has resulted or is 
likely to result in a fundamental miscarriage of justice. 

d. Toll-Free Line . Paragraph 12(b)(iv) gives the Monitor responsibility for 
being available to class members and the public to facilitate the lodging of any 
Consent Decree complaints and to expedite their resolution. 

An update regarding the Monitor’s activity and observations in each of these areas of 
responsibility follows. 


A. Reporting — Paragraphs 12(a) and 12(b)(i) of the Consent Decree 

/. Reporting Directly to Secretary of Agriculture 

Paragraph 1 2(a) of the Consent Decree states that the Monitor shall report directly to the 
Secretary' of Agriculture. The Monitor met with the Secretary, Ann M. Veneman, in early 2003. 
The Monitor also fulfills this Consent Decree requirement in part through work with USDA’s 
Office of General Counsel. The Monitor had many meetings and frequent phone conversations 
during 2002 and 2003 with James Michael Kelly, who during this reporting period was USDA’s 
Acting General Counsel and then Deputy General Counsel. 

2. Written Reports to the Court, the Secretary, Class Counsel and 
Defendant’s Counsel 

Paragraph 1 2(b)(i) of the Consent Decree, as modified by Stipulation and Order dated 
March 24, 2003, requires the Monitor to make periodic written reports to the Court, the 
Secretary, Class Counsel, and defendant’s counsel on the good faith implementation of the 
Consent Decree regarding each twelve-month period, upon the request of the Court or the 
parties, or as the Monitor deems necessary. The Monitor submits this third report on the good 
faith implementation of the Consent Decree pursuant to paragraph 12(b)(1), as modified by the 
March 24, 2003, Stipulation and Order. During the reporting period covered by this report, the 
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Monitor also filed with the Court a report on late petition filings: a report on good faith 
implementation of the Consent Decree for the period September 1, 2000, through December 31 , 
2001; and a report on the notice class members received of the 120-day deadline for filing 
petitions for Monitor review. 1 ' 

B. “Resolving Any Problems” — Paragraph 1 2(b)(ii) of the Consent Decree 
Paragraph 1 2(b)(ii) of the Consent Decree states that the Monitor shall: 

Attempt to resolve any problems that any class member may have with 
respect to any aspect of this Consent Decree .... 

To fulfill this responsibility, the Monitor’s Office works with class members: (1) by phone; 

(2) through correspondence; (3) in person at meetings sponsored by claimant organizations 

and/or by USD A; and (4) by sending out “Monitor Updates” to disseminate important 

information to the whole class or to segments of the class affected by particular issues. 

Information about the Office of the Monitor’s attendance at meetings sponsored by claimant 

organizations during 2002-2003 is listed in Appendix 4. 

Copies of the written materials prepared or revised by the Monitor’s Office during 2002 

and 2003 are attached as Appendix 5. During this reporting period, the Monitor issued two new 7 

Monitor Updates to convey important information to class members and putative class members. 


■ ' See Monitor’s Report oil Late Petition Filings, dated February 27, 2002; Monitor’s Report and 
Recommendations Regarding Implementation of the Consent Decree for the Period of September 1, 2000, 
Through December 3 1, 2001, dated September 4, 2002; and Monitor’s Report to the Court Regarding 
Notice to the Class of the 120-Day Deadline to File a Petition for Monitor Review 7 , dated May 30, 2003. 
The Monitor also filed reports regarding funds in the reserve of the Court Registry from the Monitor’s 
budget. These reports are dated February 12, 2002; August 7, 2002; February 28, 2003; and August 7, 
2003. Copies of Monitor reports may be obtained from the Monitor’s office (1-877-924-7483). Reports 
regarding substantive issues are available at the Monitor’s w 7 eb site at 
http :// w w w.p igfordmonitor. org/rep orts/. 
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In November 2002, the Monitor issued, an update on “Understanding Who Is Part of the 
Pigford Case” (Update No. 11). This update explains what the deadlines were for becoming a 
part of the case and explains that certain categories of people will not be able to become part of 
the case.' 18 

In February 2003, the Monitor issued an update entitled “Resources for Pigford 
Claimants” (Update No. 12). This update describes the types of problems the Monitor’s Office 
can help to resolve and the types of problems that the Monitor’s Office cannot help to resolve. 
The update provides contact information for entities that may be able to provide claimants with 
some types of help that the Monitor cannot provide. Entities listed in Update No. 12 include: 
university and extension programs, farm advocacy groups, legal organizations, and government 
entities that may be of assistance to class members. 

The Monitor also issued revisions to existing “Monitor Updates” to keep information 
provided to class members current during this reporting period. Tn 2002, the Monitor revised the 
updates on Procedural Rules for the Track B Petition Process (Update No. 8) and on Eligibility 
and Monitor Review (Update No. 5). In 2003, the Monitor issued revised updates on “late 
claims” deadlines (Update No. 1); deadlines for petitions for Monitor review (Update No. 3); 
injunctive relief (Update No. 4); USDA’s freeze on accelerations and foreclosures during the 
petition for Monitor Review process (Update No. 6); claimant and claimant attorney access to 
USD A documents (Update No. 7); non-credit claims (Update No. 9); and. debt relief (Update No. 


In telephone calls to the Monitor’s toll-free line and in meetings throughout the country, the 
Monitor’s Office has received an increasing number of questions about “reopening” the case. All 
deadlines for filing a claim, requesting permission to tile a late claim, aml/or opting out of the class have 
now passed. Nonetheless, the Monitor continues to receive inquiries from people who wish to join the 
case or make a claim, but who have missed the deadlines for doing so. 
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1 0). 3y The Monitor also revised “Questions and Answers About Monitor Review of Decisions.” 
as an aid to claimants in the petition process in 2002 (Version 2) and in 2003 (Version 3). 40 

Many of the class members w'ho contacted the Monitor’s office during this reporting 
period expressed frustration about problems they were experiencing. Earlier Monitor reports 
discussed the many concerns brought to the Monitor’s attention by class members. 41 Many of 
these concerns continue. The most significant recurring problems during this reporting period 
(calendar years 2002 and 2003) are discussed in the “Significant Consent Decree implementation 
Issues” section below. 

C. Reexamination of Claims — Paragraph 12(b)(iii) of the Consent Decree 

Paragraph 12(b)(iii) gives the Monitor responsibility to direct reexamination of a claim 
where the Monitor finds that a clear and manifest error has occurred in the screening, 
adjudication, or arbitration of a claim that has resulted or is likely to result in a fundamental 
mi scam age of justice. The Monitor considers whether reexamination is warranted in response to 
a petition for Monitor review by either a class member or USDA. As of the end of 2003, 
approximately 5,400 petitions for Monitor review had been filed and the Monitor had issued 
decisions in response to approximately 2,725 of those petitions. 


' l> Copies of Monitor Updates are available on the Monitor’s web site at http://www.pigfordmonitor.oig/ 
updates/. 

40 Copies of these documents are available oil the Monitor’s web site at http://www.pigfordmonitor.org/ 
class/. 

41 The Monitor’s Report and Recommendations Regarding Implementation of the Consent Decree for 
the Period of September 1, 2000, Through December 3 1, 2001, detailed these problems. A copy is 
available on the Monitor’s web site at http:.// www.pigfordmonitor.org/reports. 
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The vast majority of petitions for Monitor review seek reexamination of Adjudicator 
decisions in Track A claims. Under paragraph 8 of the Court’s Order of Reference, 42 the Monitor 
may admit into the record supplemental information provided in the petition or petition response 
when such information addresses a potential flaw or mistake in the claims process that in the 
Monitor’s opinion would result in a fundamental miscarriage of justice if left unaddressed. 
Approximately 50 percent of the Track A decisions issued by the Monitor as of December 31 , 
2003, direct the Adjudicator to reexamine the claim. The Adjudicator began issuing 
reexamination decisions during 2002 and had issued a total of 301 reexamination decisions as of 
the end of 2003. Table 7 provides statistics regarding Monitor petition decisions and Adjudicator 
reexamination decisions issued as of the end of 2002 and the end of 2003 43 


Table 7: Statistical Report Regarding Petitions for Monitor Review 

Statistical Report as of: 

End of 2002 44 

End of 2003 45 

Petitions for Monitor Review 1 

A. Number of Petitions for Monitor Review 

5,160 

5,401 

A.l. Claimant Petitions 

4,560 

4,727 

A. 2. Government Petitions 

600 

674 


The Order of Reference, dated April 4, 2000, addresses many aspects of the Monitor’s duties and is 
available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 

42 Statistics regarding the Monitor’s activity for Track B claims are contained in Table 2 of this report. 
The Monitor began issuing decisions in response to petitions in the Track B process during 2002 and 
issued 1 9 decisions as of the end of 2003 {12 of the 1 9 were petitions from Arbitrator decisions, and 7 
were petitions from Facilitator decisions). 

44 These statistics are valid as of January 2, 2003. 

4r> These statistics are valid as of January 2, 2004. 
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Table 7: Statistical Report Regarding Petitions for Monitor Review 

Statistical Report as of: 

End of 2002 44 

End of 2003 45 

Monitor Decisions 

B. Petition Decisions Issued by Monitor 

1,743 

2,725 

B 1 . T otal Number of Petitions Granted 

676 

1,218 

B . 1 . a. Cl ai mant Petiti ons G rante d 

631 

1,162 

B . 1 . b . Government Petitions Granted 

45 

56 

B.2. Total Number of Petitions Denied 

1,067 

1,507 

B.2.a. Claimant Petitions Denied 

609 

1,040 

B.2.b. Government Petitions Denied 

458 

467 

Reexamination Decisions 

C. Reexamination Decisions Issued by Adjudicator 

39 

301 

C.l. Reexamination Decisions After Claimant 
Petition Granted 

39 

291 

C. 1 .a. Claimant Prevailed on 

Reexamination 

39 

279 

C. 1 .b. Claimant Did Not Prevail on 
Reexamination 

0 

12 

C.2. Reexamination Decisions After 

Government Petition Granted 

0 

10 

C.2.a. Government Prevailed on 
Reexamination 

0 

10 

C.2.b. Government Did Not Prevail on 
Reexamination 

0 

0 


The Court issued several Orders during 2002 and 2003 clarifying the petition process. 
On July 18, 2002, the Court filed a Stipulation and Order permitting the Monitor to consolidate 
petitions for Monitor review when an individual class member and USDA petition for review 
from the same Facilitator, Adjudicator, or Arbitrator decision. This Stipulation and Order also 
authorized the Monitor to obtain information from USDA regarding the status of a class 
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member’s farm loan debt in deciding petitions for Monitor review that raise an issue regarding 
debt relief. 46 

On October 29, 2002. the Court issued an Order setting a 120-day deadline for claimants 
to petition from adverse class membership screening decisions made by the Facilitator. 

Deadlines for petitions from Adjudicator and Arbitrator decisions had previously been set in a 
Stipulation and Order dated July 14. 2000. These deadlines for petitions for Monitor review are 
discussed in more detail in the section on “Significant Consent Decree Implementation Issues” 
below. 

During this reporting period, the parties also agreed to a process for designation of the 
record in Track B petitions for Monitor review. The process is designed to make the Track B 
review process more efficient. The process is described in Monitor Update No. 8, “Procedural 
Rules for the Track B Monitor Petition Process.” In general, the petitioning party will file a 
designation of record with the petition for Monitor review. The designation will identify the 
materials that are part of the record that should be considered by the Monitor in the review 
process. The responding party may file a designation of record of additional material that should 
also be considered. The Monitor may, in her discretion, review material in the record before the 
Arbitrator that was not designated by the parties. 

On March 24, 2003, the Court issued an order approving the parties’ agreement for a 
process of recusal for the Monitor. For any claim in which the Monitor determines, in her 
discretion, that she should not be the decision-maker on a petition for review, the Monitor may 


46 Stipulation and Order, paragraphs 3 and 5. A copy of the July 18, 2002, Stipulation and Order may be 
found on the Monitor’s web site at http:// www.pigfordmonitor.org/orders/. 
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designate Kenneth Saffold of the Office of the Monitor to carry out the Monitor’s duties under 
paragraph 1 2(b)(iii) of the Consent Decree. The Monitor anticipates Kenneth Saffold will be 
designated, to act as Monitor regarding fewer than five petitions. 

D. Calls to Toll-Free Telephone Number — Paragraph 12(b)(iv) of the Consent Decree 

Paragraph 12(b)(iv) gives the Monitor the responsibility to staff a toll-free telephone line 
that class members and the public can call to lodge Consent Decree complaints. The Monitor’s 
Office continues to operate a toll-free telephone number: 1-877-924-7483. Individuals who call 
this number will reach phone operators who have been trained regarding issues in the case and 
who have access to a database containing certain factual information about each claimant. The 
operators are able to answer certain categories of questions at the time the claimant calls. For 
other categories of questions, including questions about debt relief, injunctive relief, and other 
complex issues or complaints, the operators may make an appointment for the caller to speak 
with a lawyer from the Office of the Monitor. The operators also have access to documents that 
can be sent to individuals upon request, including Court Orders, Farm Loan Program Notices, 
Monitor Reports, and Monitor Updates. 

The Monitor’s toll-free line received 20,901 incoming calls during 2002 and 19,235 
incoming calls during 2003. Sometimes the operators also made outgoing calls to class members 
to follow up with callers or to provide additional information. The operators staffing the toll-free 
line made outgoing calls in this period, bringing the total number of calls staffed by the toll-free 
line operators to 21 ,671 during 2002 and 1 9,932 during 2003. Many of the calls concerned 
problems discussed more fully below in the “Significant Consent Decree implementation issues” 
section of this report. 
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V. SIGNIFICANT CONSENT DECREE IMPLEMENTATION ISSUES 

Claimants continued to raise many concerns regarding the implementation of the 
Consent Decree during this reporting period. Some of these concerns expressed to the Monitor 
included the following: 

a. Concern about, the length of time the entire claims process takes and 
about accumulation of interest on claimants’ Farm Sendee Agency (FSA) loans 
while they are waiting for their claims to be resolved; 

b. Concern about the amount of time the petition for Monitor review 
process is taking for some claimants; 

c. Concern about the amount of time the Adjudicator’s reexamination 
process takes following the approval of a petition for Monitor review; 

d. Concern about options for loan servicing for claimants when their 
claims are resolved.; 4 ’' 


47 Paragraph 7 of the Consent Decree provides that USD A must cease actions to foreclose or accelerate 
a claimant’s debt while his or her claim was pending. Once the claimant receives the final decision on his 
or her Track A or Track B claim, paragraph 7 protections cease. For those who timely file petitions for 
Monitor review. USD A voluntarily agreed to extend the adverse action freeze through the time of final 
disposition of the petition. 

The loan servicing concern focuses on the fact that the claimants who still owe debt to the agency are 
accumulating interest while their claims and petitions are being processed. At the end of the Pigford 
claims processing and petitions processing, the amount of accumulated interest could be staggering. Loan 
servicing is a. term of art in FSA loan programs — it refers to a. package of mechanisms that FSA can use to 
restructure debt to make it more manageable. One of the mechanisms would allow write-down or write- 
off of interest in certain situations. 

FSA loan servicing regulations are quite specific about when loan servicing can be offered. Under a 
strict interpretation, many Pigford claimants would have no loan servicing opportunities remaining at the 
end of the Pigford process. 

To attempt to address this problem, on October 24, 2002, USD A issued guidance for servicing 
Pigford claimants who are financially distressed or delinquent on their FSA farm loan program debt, but 
whose loans had not been accelerated by USD A prior to the time they filed a claim under the Consent 
Decree. USD A has voluntarily agreed to extend loan servicing opportunities for Pigford claimants. 

USD A has stated that County Offices will re-notify claimants of their 195 1-S loan servicing rights once a 
final decision has been rendered on their claim. The letter the County Office must send gives a claimant 
60 days from the date of the letter within which to apply for loan servicing. See FLP-279, 195 1-S 
Servicing of Pigford Cases Whose Claims Have Been Closed and National Office FLP Programmatic 
Review, Exhibit 1, at 2 (Oct. 24, 2002) (set to expire Nov. 1, 2003, made obsolete on Apr. 3, 2003), and 
FLP-299, Servicing of Pigford Claimants and National Office FLP Programmatic Review, Exhibit 1, at 2 
(Apr. 3, 2003) (set to expire Dec. 1 , 2004). These FLPS are available on the Monitor’s w'eb site at 
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e. Concern that many people who otherwise met the class definition 
failed to sign up for the lawsuit because the advertising campaign described in 
paragraph 4 of the Consent Decree did not reach them; 

f. Concern about the low rate of approvals in the late claims process; 

g. Cynicism about whether the appropriate people are being paid — many 
in the claimant community express suspicion that often individuals who had no 
real interaction with farming or US DA have been approved for payment, while 
individuals who had a long and troubled relationship with US DA have been 
denied relief; 

h. Concern about the litigious nature and low claimant success rate in 
Track B arbitrations; 

i. Concern that the FSA county office staff members are not sufficiently 
knowledgeable about the procedures for providing full injunctive relief to 
prevailing claimants; 

j. Concern about USDA’s failure to fully and promptly implement debt 
relief for prevailing claimants and failure to communicate that debt relief to the 
claimant’s local FSA county office; 

k. Concern that there will be retribution by FSA county office staff 
toward claimants who participated in the Consent Decree process; and 

l. Concern about Federal Bureau of Investigation (FBI) investigations in 
c 1 ai mant comm uniti es . 

In general, the Monitor has addressed these concerns by: referring claimants to Class 
Counsel ; making sure that the parties, the Secretary, and the Court are aware of the concerns; 
explaining how' the petition for Monitor review' process can be used to seek redress in individual 
cases in which errors occurred; using “other problem” authority to attempt to resolve individuals’ 
difficulties in the debt relief and injunctive relief processes; explaining how r the Consent Decree 
works; and working with claimants to solve other problems where appropriate. 


http://www.pigfordmonitor.org/flp/. Loan servicing includes actions such as debt write-down, 
reamortization, rescheduling, reduction of interest rates, and loan deferral. See 7 C.F.R. part 1951, subp. S 
(2004). 
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Many aspects of the Consent Decree implementation process received significant 
attention from the parties and the neutrals during this reporting period. The progress made in 
addressing implementation issues regarding becoming a class member, the claims process, and. 
relief for prevailing class members, along with issues regarding attorneys’ fees, are discussed 
more fully below. 

A. Becoming a Class Member 

1. 65. 900 Late Claims Requests 

The Consent Decree required that Claim Sheets be filed by October 12, 1999. 48 
Paragraph 5(g) of the Consent Decree provides that claimants may request permission to file a 
Claim Sheet after the October 12, 1999, deadline if extraordinary circumstances beyond a 
claimant’s control prevented the claimant from filing a completed claim package by the 
October 1 2, 1 999, deadline. This process is refemed to as the “late claims” process. During this 
reporting period, class members continued to express much anger and frustration regarding the 
late claims process, including the lack of notice that such a process existed, the high rate of 
rejection of late claims requests, the length of time requ ired for the late claims process, and the 
lack of access to legal assistance during the time claimants were completing their late claims 
requests. 

On December 20, 1999, the Court delegated to the Arbitrator the review of “late claims” 
requests filed pursuant to paragraph 5(g) of the Consent Decree. A Stipulation and Order dated 
July 14, 2000, set September 15, 2000, as the deadline for filing these requests. The Arbitrator 


Paragraph 5(c ) of the Consent Decree required completed claim sheets to be filed 1 80 days from the 
entry of the Consent Decree. The Consent Decree was approved April 14, 1999. 
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has reported, that approximately 65.900 late claims requests were filed, by the September 15. 
2000 deadline 49 By the end of calendar year 2003, the Arbitrator reported that a total of 
approximately 64,200 requests had been reviewed and decided by the Arbitrator. Of these 
requests, the Arbitrator has approved a total of approximately 2,1 00 late claims/ 10 

The Arbitrator has established a reconsideration process for claimants whose “late 
claims” requests are denied. As of December 9, 2003, approximately 20,400 timely requests for 
reconsideration had been filed, and decisions had been made in a total of 715 reconsideration 
requests, with 86 requests having been approved in the reconsideration process and 629 having 
been denied.^ 1 

On June 4, 2003, the Court issued a Memorandum Opinion and Order denying a motion 
by Class Counsel J.L. Chestnut, on behalf of certain plaintiffs to reopen all late claims due to 
allegations of mail d elays. The Court ruled that the Arbitrator had been given the authority and 
had established procedures for deciding all requests to file late, including those where the 
claimant alleges that he or she filed a timely claim through the U.S. mail. 52 


49 During this reporting period, the Arbitrator tiled reports with the Court on May 3, 2002; 

November 4, 2002; June 2, 2003; and December 9, 2003. All of the Arbitrator’s reports on the late claims 
process are available on the Monitor’s web site at http://www.pigfordmonitor.org/arbrpts/. 

After a late claims request is approved by the Arbitrator, the Facilitator sends a Claim Sheet and 
Election Form, which must be tilled out and returned to the Facilitator no later than 60 days from the date 
of the cover letter that accompanied the Claim Sheet sent by the Facilitator. For more information on the 
late claims process, see Monitor Update No. 1, “Late Claim Deadline,” available on the Monitor’s web 
site at http://www.pigfordmonitor.org/updates/. 

51 See Arbitrator’s Fifth Report on the Late-Claim Petition Process, dated December 9, 2003, pages 5-6. 

52 Memorandum and Order, at 2-3. The Court’s .Tune 4, 2004, Order is available on the Monitor’s web 
site at http://www.pigfordmonitor.org/orders/. 
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2. Petition Deadline for Claims Rejected bv the Facilitator 

Under the Consent Decree, the Facilitator may reject a claim package on the ground that 
the requirements for class membership have not been met, and a Claimant may seek review of 
that decision by submitting a petition to the Monitor. In the Monitor’s second report on good 
faith implementation, the Monitor recommended that the parties set a deadline for Petitions for 
Monitor Review from decisions by the Facilitator. The Monitor further recommended that notice 
be provided to those persons eligible to petition from a decision by the Facilitator rejecting a 
completed claim package on eligibility grounds. The parties agreed with the Monitor’s 
recommendation, and on October 29, 2002, the Court issued an Order setting deadlines for 
petitions from adverse Facilitator eligibility screening decisions.' 1 The Court’s Order permits the 
Monitor to consider supplemental information with a petition for Monitor review of a Facilitator 
class membership screening decision or with a response to such a petition in certain limited 
circumstances.' 4 As of the end of 2003, the Monitor had received 92 petitions for review of 
eligibility screening decisions. As of the end of 2003. the Monitor had issued decisions in 
response to nine of those petitions. 


' J For claimants who filed a completed claim package that was rejected by the Facilitator on or before 
October 29, 2002, the Order required a petition for Monitor review be postmarked within 1 20 days of the 
date of the Order, or by February 26, 2003. For claimants who filed a completed claim package that was 
rejected by the Facilitator after October 29, 2002, the Order requires a petition for Monitor review be filed 
within 120 days of the date of the Facilitator’s rejection notification. The Order required the Facilitator to 
mail a copy of the Order to every person rejected by the Facilitator in the screening process. The 
October 29, 2002 Order is available on the Monitor’s web site at http ://www. pigfordmonitor.org/orders/. 

54 The October 29, 2002, Order states that the Monitor may consider additional materials submitted with 
a petition or a petition response only when such materials address a potential flaw or mistake in the claims 
process that in the Monitor’s opinion would result in a fundamental miscarriage of justice if left 
unaddressed. The decision to consider additional materials is within the discretion of the Monitor. Order, 
paragraph 5. 
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For those claimants rejected by the Facilitator for failure to submit a timely completed 
claim package, the Order requires the Facilitator to establish a reconsideration process. Through 
the reconsideration process, claimants may communicate with the Facilitator if they believe the 
Facilitator committed an error in determining that they failed to timely complete a claim 
package. The Facilitator reports that as of the end of 2003 it had received 116 requests for 
reconsideration. Of those 1 16. four were granted and 1 1 2 were denied. 

B. The Claims Process 

1. Untimely Petitions From Adjudicator and Arbitrator Decisions 

In July 2002, Class Counsel filed a motion entitled “Plaintiffs’ Motion for Relief for 

Four Groups of Claimants Who Filed Petitions for Monitor Review.”” The motion addressed the 
application of the deadline for petitions for Monitor review to certain specific claimants. The 
Consent Decree did not provide a deadline for filing petitions for Monitor review. In the July 14, 
2000, Stipulation and Order, a deadline was established. 56 For adjudication and arbitration 
decisions issued prior to July 14, 2000, the deadline for submitting a petition for Monitor review 
was 120 days from the date of the Order, or November 13, 2000. For adjudication and arbitration 
decisions issued after July 14, 2000, the deadline was 1 20 days from the date of the adjudication 
or arbitration decision. 


5 ~ Plaintiffs initially brought this issue before the Court in a motion filed under seal on 
December 1 1, 2001. Plaintiffs withdrew this motion and filed a subsequent motion on July 19, 2002. 

56 A copy of the Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 
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Notice of the 120-day deadline was provided at various times to segments of the class 
through at least four different means.'" However, it was not until November 1 5, 2001, that the 
Adjudicator’s decision letters in Track A claims began to include notice of the 120-day deadline 
for petitions for Monitor review. 58 Thousands of claimants whose claims were decided prior to 
this date received decision letters that did not inform them of the 120- day deadline for filing a 
p etiti on for M on i tor re v i ew . 

At the time of the second Monitor report on good faith implementation, the parties were 
in the midst, of briefing plaintiffs’ motion for relief for 350 claimants whose petitions for Monitor 
review were determined by the Facilitator to be untimely filed.' 9 In May 2003, the Monitor filed 
a report with the Court on notice issues regarding the late petition filings. 60 On June 2, 2003, the 
Court issued an Opinion and Order denying the plaintiffs’ motion for relief. The Court ruled that 
the deadlines established in prior Court orders govern when petitions for Monitor review must be 
tiled. Class Counsel moved for reconsideration of the Court’s June 2, 2003 Order. On March 10, 


5 First, the July 14, 2000 Stipulation and Order directed the Facilitator to send a copy of the Order to 
every person who requested a Claim Sheet and Election Fonn but did not submit a completed Claim Fonn 
to the Facilitator within the period prescribed by the Consent Decree. Second, the July 14, 2000, 
Stipulation and Order required that the Order be posted in a conspicuous public place in every USD A 
FSA county office. Third, on August 14, 2000, the Monitor’s Office disseminated a Monitor Update 
explaining the July 14, 2000 Order as it applied to petition deadlines. Fourth, in meetings with class 
members and in phone calls, the Monitor’s Office, the Facilitator, and likely Class Counsel orally 
explained the 120-day deadline to class members. 

Although the Arbitrator began to include notice of the 120-day deadline for petitions for Monitor 
review in Arbitrator decisions shortly after the July 14, 2000 Stipulation and Order, claimants whose 
claims had been decided by the Arbitrators prior to July 14, 2000, did not receive notification of the 120- 
day deadline other than through methods listed in the previous footnote. 

' 9 Plaintiffs originally sought relief for a total of 387 claimants. As the Court’s Order of June 2, 2003, 
sets forth, the parties reached agreement on a number of claims, reducing the total to 350 claimants. 
Opinion and Order, at 2, footnote 2. 

60 Monitor’s Report to the Court Regarding Notice to the Class of the 1 20-Day Deadline to File a 
Petition For Monitor Review, dated May 30, 2003. 
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2004. the Court issued an Order denying reconsideration. On April 9, 2004. Class Counsel 
appealed this Order to the Court of Appeals. 61 

2. Track B Hearing Deadlines 

The issue of the authority of the Arbitrator to modify pre-hearing arbitration deadlines 
established by the Consent Decree was considered by the Court, and the Court of Appeals during 
this reporting period. 62 In response to a motion by pro bo no counsel who had recently taken over 
the representation of a class member in the Track B claims process, the District Court held that 
the Arbitrator had discretion to revise Consent Decree deadlines in Track B proceedings, so long 
as justice required the revisions and provided that the burden on the Government was not so 
great as to outweigh the interests of the claimant in fully presenting his or her claim. The 
Government appealed this ruling. Finding that the District Court had limited authority to modify 
Consent Decree deadlines that had been negotiated between the parties, the Court, of Appeals 
reversed and remanded the case to the District Court to consider a modification that would be 
“suitably tailored,” suggesting a proposed modification for the one claim at issue in the appeal. 6 ’ 

During this reporting period, the Monitor has reviewed many pending petitions for 
Monitor review in Track B files. This review suggests that changes in Consent. Decree deadlines 
have been common in Track B claims. In the majority of the approximately fifty Track B petition 


The Court’s Opinion and Order, issued June 2, 2003, and the Court’s order denying reconsideration 
on March 10, 2004, are available on the Monitor’s web site at http ://■ www.pigfordmonitor.org/orders/. 

62 Paragraph 10 of the Consent Decree contains deadlines pertaining to Track B arbitration claims. 

63 The Court of Appeals ruled that the District Court could modify the Consent Decree if the 
requirements of Federal Rule of Civil Procedure 60(b)(5) were met. See Pigford v. Veneman, 292 F. 3d 
918 (D.C. Cir. 2002). 
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files received by the Monitor through December 31, 2003, the record received from the 
Arbitrator shows changes to Consent Decree deadlines during the time the claims were pending 
before the Arbitrator. Records received from the Arbitrator show that revisions in arbitration 
schedules have been made due to: the unanticipated number of claims filed, efforts by the parties 
to explore settlement, discovery or pre-hearing motions and disputes, problems with securing 
representation for claimants, and/or difficulty encountered by the Government in providing 
representation for every claim. 

The Court has previously ruled that arbitration deadlines may be changed by mutual 
consent. 64 The parties have submitted additional memoranda to the District Court on the scope of 
the Court of Appeals 5 remand and whether it extends to the claims of Track B class members 
represented by counsel other than class counsel. The Court of Appeals’ remand order remains 
pending w r ith the District Court. 

C. Prevailing Class Members 

1. Payment of Cash Relief 

Prior Monitor reports explained significant delays in the payment of cash relief to 
prevailing class members, which had occurred early in the Consent Decree implementation 
process. 6 ^ During this reporting period, the number of prevailing claimants who had to wait more 
than 180 days to receive their cash award was substantially reduced. A small number of 
claimants continue to experience payment status problems and to contact the Facilitator and the 


In an Order dated March 1 , 2000, the Court delegated to the Arbitrator the authority to stay 
arbitrations or postpone evidentiary hearings beyond the Consent Decree deadlines when both parties 
consent. 

65 See Monitor’s Report and Recommendations Regarding Implementation of the Consent Decree for 
the Period of September 1, 2000, through December 3 1, 2001, at pages 15-17. 
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Monitor for assistance in attempting to resolve these problems. 66 The Monitor will continue to 
work with the parties to help solve any remaining problems relating to payment delays to 
prevailing class members. 

2. Tax Issues 

While some progress has been made in resolving tax problems arising from 
implementation of the Consent Decree, class members continue to experience many of the tax- 
related problems that were explained in prior Monitor reports 67 These problems are significant 
and include: 


a. General lack of information for the class about the tax consequences of 
prevailing under the settlement; 

b. Difficulties caused by a failure to issue internal Revenue Sendee (IRS) 
Forms 1099 in a timely manner regarding cash relief, debt relief, and tax relief; 68 

c. Difficulties created by the treatment of tax relief as taxable income; 69 

d. The assessment and abatement of penalties against class members who 
failed to accurately report, to the IRS regarding relief or failed to pay taxes owed, 
or on behalf of whom the Government failed to make timely transfers to tax 
accounts; and 

e. Difficulties in providing tax relief to the decedents’ estates when 
successful claims were brought on behalf of deceased class members. 


As of August 4, 2004, the number of claimants who have been waiting more than 180 days to receive 
a cash award has been reduced to two. Both of these claims are delayed due to paperwork requirements 
for estate claims. 

See Monitor’s Report and Recommendations Regarding Implementation of the Consent Decree for 
the Period, of September 1, 2000, through December 31, 2001, at pages 1 2-1 3, 29-30. 

68 For any year in which a class member receives cash relief, debt relief, and/or tax relief, the class 
member should receive an IRS Form 1099 regarding that cash relief, debt relief and/or tax relief. 

69 Paragraph 9(a) ( iii)(C) of the Consent Decree provides that relief to prevailing Track A credit 
claimants shall include a payment to the claimant’s Internal Revenue Service account as partial payment 
of the taxes ow'ed by the claimant. The payment is 25% of the principal amount of any debt forgiven 
under the Consent Decree plus 25% of the $50,000 in cash relief granted pursuant to the Consent Decree 
provisions. 
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The parties and neutrals made progress in addressing possible solutions to tax-related 
problems. The Facilitator continued to be in regular contact with the IRS to attempt to solve tax 
problems related to individual claimants and was able to work with the IRS to resolve hundreds 
of claimant problems during this reporting period. Most of the successful resolutions relate to 
decedents’ estate issues. The Monitor met with the National Taxpayer Advocate and with 
representatives of the Internal Revenue Service in an effort to seek additional assistance for class 
members with tax issues. Substantial work has been done to expedite issuance of Forms 1099 to 
claimants who have received cash payments or debt relief and to resolve the tax problems 
created when Forms 1099 were not promptly issued. 

Many tax account problems involved proper identification of estates. The Facilitator has 
continued to work with the IRS to establish a procedure for processing claims brought on behalf 
of decedents in Track A. Class members may call the Facilitator at 1-800-646-2873 for 
information about what to do in this situation and for help with other tax problems associated 
with implementation of the Consent Decree claims process. 

Notwithstanding these successes and the establishment of these procedures, many 
successful claimants still have unresolved tax -related problems, and there is reason to believe 
that as implementation progresses, many more tax-related problems will rise to the surface. 

3. Debt Relief 

The Consent Decree provides for the following debt relief for successful Track A credit 
claimants: 

USDA shall discharge all of the class member’s outstanding debt to USDA 
that was incurred under, or affected by, the program(s) that w'as/w ? ere the 
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subject of the ECOA claim(s) resolved in the class member’s favor by the 
adjudicator.' 0 

The language for Track B is similar regarding the extent of debt relief.' 1 

A Stipulation and Order filed on February 7, 2001, further defined the scope of debt 
relief available to class members. ' " In essence, the Order provides that USDA is to grant debt, 
relief regarding: (a) all loans found to have been affected by discrimination; and (b) all loans in 
the affected loan program(s) from the date of the discriminator}' event through the end of the 
class period. Certain exceptions apply and are explained in detail in the Order. 

During this reporting period, USDA made substantial progress in implementing debt 
relief. Many successful claimants contacted the Monitor for assistance with obtaining their debt 
relief awards. The Monitor and the parties worked together to solve many problems in the debt 
relief implementation process, and, at the end of the reporting period, continued to work on open 
issues regarding debt relief. USDA reports that as of January 12, 2004, the agency had forgiven 
$21,930,937 in outstanding debt owed by 253 class members. 

4. Injunctive Relief 

Under the Consent Decree, class members who prevail are entitled to injunctive relief in 
addition to other remedies. The majority of claims under the Consent Decree are credit claims. 
Claimants who prevail on credit claims are entitled to priority consideration for one Farm 
Ownership Loan, for one Farm Operating Loan, and for one opportunity to acquire farmland 


Consent Decree, paragraph 9(a)(iii)(A). 

Consent Decree, paragraph 10(g)(ii) states: 

USDA shall discharge all of the class member's outstanding debt to the Farm Service Agency that 
was incurred under, or affected by, the program(s) that were the subject of the claim(s) resolved in the 
class member's favor by the arbitrator. 

The Order is available on the Monitor’s web site at http://www.pigfordmonitor.org/orders/. 
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from USDA inventory property. ' 3 During 2002 and 2003, however, relatively few farmers made 
use of their right to priority consideration. According to information provided by USDA, 171 
successfu l claimants requested priority consideration from USDA from the beginning of this 
litigation through January 1 2, 2004.' 4 These requests resulted in a total of fifteen Farm 
Ownership Loans, thirty-nine Farm Operating Loans and one lease or purchase of inventory 
property from USDA. 

The Monitor’s Office continued to receive questions, requests for assistance, and reports 
of concern from class members relating to the implementation of injunctive relief during this 
reporting period. Prior Monitor reports described this concern in detail. Many prevailing 
claimants are skeptical about w'hether local Farm Sendee Agency officials will act in a 
non discriminatory manner. They fear that FSA officials will try to retaliate against them because 
they prevailed in the Consent Decree claims process. Class members also report difficulty 
meeting the eligibility requirements for loans. Some claimants are concerned that injunctive 
relief may expire by the time they ultimately prevail on their claims. 

Several factors may be contributing to the relatively low rate of use of injunctive relief. 
First, it is possible that only a small percentage of successful claimants wish to pursue farming at 
this time. A second, related factor may be the current difficult agricultural economy. A third 


Consent Decree, paragraph 1 1 (a)-(b). The Consent Decree also requires USDA to consider any new 
application by a prevailing class member in a light most favorable to the applicant, and to provide 
technical assistance from a USDA employee who is acceptable to the prevailing class member. Consent 
Decree, paragraph ll(c)-(d). 

74 Under paragraph 1 l(a)-(b) of the Consent Decree, class members must notify USDA in writing that 
they are exercising their right to priority consideration. 
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factor may be statutory restrictions that make many farmers ineligible for FSA loan programs. 
Finally, many prevailing class members may lack a detailed understanding of their injunctive 
relief rights. The Monitor’s Office has continued its efforts to give class members information 
about injunctive relief, both by distributing a Monitor Update on this topic, 0 and by making 
presentations about injunctive relief at claimant meetings. - 6 

To address the concern about the expiration of injunctive relief, in January 2003 USDA 
announced plans to voluntarily extend the time for prevailing class members to participate in 
injunctive relief. Under the terms of the Consent Decree, injunctive relief was to expire on April 
14, 2004, five years from the date the Consent Decree was approved. 7 ' USDA has announced 
that prevailing class members will now have one year longer, until April 14, 2005, to participate 
in injunctive relief. 78 


This update, “Injunctive Relief in Pigford v. Veneman ” (Monitor Update No. 4), is available from the 
Monitor’s office ( 1 -877-924-7483) or oil the Monitor’s web site at http://www.pigfordrnonitor.org/ 
updates/. 

’ 6 See Appendix 4 for a listing of the meetings attended by the Office of the Monitor during 2002 and 
2003. 

' ' See Consent Decree, paragraph 1 l(a)-(c). 

' 8 This announcement was publicly made in a press release dated January 16, 2003. The press release is 
available on USDA’s web site at http://www.usda.gov/news/releases/2003/01/0017.htm. In July 2003, 
FSA issued Notice FLP-3 13, “Priority Consideration for Prevailing Claimants” which provides guidance 
about priority consideration and other injunctive relief and which extends the period for injunctive relief 
to April 14, 2005. FLP-3 13 is available on USDA’s web site and on the Monitor’s web site at 
http://www.pigfordmonitor.org/ilp/. In September of 2002, USDA also announced a series of steps to 
assist minority and disadvantaged farmers, including the creation of the Office of Minority and Socially 
Disadvantaged Fanner Assistance to work with minority and socially disadvantaged fanners who have 
concerns and questions about loan applications they have filed in their County Offices. The Office may be 
contacted toll-free by calling 1-866-538-2610 or sending an email to msda@wdc.usda.gov or writing to 
Office of Minority and Socially Disadvantaged Farmers, Farm Service Agency, USDA, 1400 
Independence Ave SW, Mail Stop 0501, Washington D.C. 20250-0501 . 


38 



339 


D. Attorneys' Fees and. Sanctions 

Several Orders issued, by the Court and referenced in the second Monitor report on good 
faith implementation discussed the issue of possible sanctions against Class Counsel. The parties 
submitted additional briefing on the issue of sanctions during this reporting period, and all 
sanctions issues were decided by the Court in March 2004.' 9 

Some aspects of attorneys’ fees issues are still pending. During this reporting period, 
Class Counsel filed requests for attorneys’ fees and costs associated with implementation of the 
Consent Decree. The Court ordered an interim payment of $500,000 in an Amended 
Memorandum Opinion and Order, issued January 14, 2003, which the Government appealed. 

The Court of Appeals dismissed the appeal on May 14, 2004. 

On November 25, 2003, the Arbitrator issued Findings and Recommendations to the 
Court regarding the January 1 through March 31, 2003, fee request of one of the Class Counsel 
law firms, Conlon, Frantz, Phelan and Pires, for time spent assisting in the implementation of the 
Consent Decree. Subsequent to the issuance of the Arbitrator’s Findings and Recommendations, 
the parties resolved that fee petition. The issue of fees will be subject to further proceedings. 

VI. GOOD FAITH IMPLEMENTATION OF THE CONSENT DECREE 

One standard legal dictionary defines good faith as “a state of mind characterized by 
honest belief, absence of malice or intent to defraud, absence of a design to seek unconscionable 
advantage or of knowledge that such advantage is likely to occur . . . .” 80 During this reporting 
period, January 1, 2002, through December 31, 2003, the parties and all three of the neutrals (the 


The Court’s Opinion and Order, issued March 10, 2004, is available on the Court’s web site at 
http : //www. dcd . use ourts. gov/district-c ourt-2004 . html. 
st) West’s Legal Thesaurus/Dictionary (William P. Statsky ed., 1986). 
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Facilitator, the Adjudicator, and the Arbitrator) continued to work to implement the Consent 
Decree in good faith. 

The Monitor notes that despite significant challenges, substantial progress w'as made 
during calendar years 2002 and 2003 to implement the Consent Decree claims process and relief 
provisions. During this reporting period, the Monitor continued to meet and work on an ongoing 
basis with all of those who are charged by the Court with the responsibility for carrying out 
implementation of this Consent Decree. The Monitor believes all of the parties involved met the 
test for good faith during this reporting period. 


Dated: August 1 9, 2004. 


Respectfully submitted. 


s/Randi llyse Roth 

Randi llyse Roth 
Monitor 

Office Box 64511 

St. Paul, Minnesota 55164-05 1 1 

877-924-7483 
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Appendix 1 

STATISTICAL REPORT REGARDING TRACK A CLAIMS 


Statistical Report as of: 

Aug. 28, 2000 

End of 2001' 

End of 2002 2 

End 2003 3 1 

ITEM 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

A. Eligible class members 

21,069 

100 

21,541 

100 

21,774 

100 

22,276 

100 

B. Cases in Track A 
(Adjudications) 

20,878 

99 

21,364 

99 

21,595 

99 

22,098 

99 

C. Cases in Track B 
(Arbitrations) 

191 

1 

177 

1 

179 

1 

178 

1 

1 Adjudication Completion Figures 1 

D. Adjudications complete 

18,347 

88 

21,324 

-100 

21,547 

-100 

21,678 

98 

E. Adjudications not. yet 
complete 

2,531 

12 

40 

~0 

48 

-0 

420 

2 

| Adjudication Approval/Denial Rates | 

F. Claims approved by 
Adjudicator 

11,083 

60 

12,848 

60 

12,987 

60 

13,260 

61 

C. Claims denied by Adjudicator 

7,264 

40 

8,476 

40 

8,560 

40 

8,418 

39 

| Adjudication Approvals Paid/Not Paid | 

H. Approved adjudications paid 
as of specified date 

7,143 

64 

12,285 

96 

12,690 

98 

12,968 

98 

1 . Approved adjudi cati on s not 
yet paid as of specified date 

3,940 

36 

563 

4 

297 

2 

292 

2 

J. Cumulative Dollars Paid to 
Class Members for Track A 
credit claims 4 

S357, 150,000 

S6 14,250,000 

S624, 750,000 

$638,350,000 

K. Cumulative Dollars Paid to 
Class Members for Track A 
non-credit claims 


$1,284,000 

SI, 284, 000 

$1,287,000 


These statistics are valid as of January 2, 2002. 

These statistics are valid as of December 31, 2002. 

These statistics are valid as of January 5, 2004. 

4 This figure includes cash relief awards in Track A credit cases only. It does not include debt relief, 
tax relief, awards for noil-credit claims, or awards or settlements in Track B cases. 
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STATISTICAL REPORT REGARDING TRACK B CLAIMS 


Statistical Report as of: 

Sept. 18, 
2000 

End of 
2001 1 

End of 
2002 2 

End of 
2003 3 

A. Eligible Track B Claimants 

177 

235 

236 

237 

B. Track B Cases Settled 

11 

57 

61 

71 

C. Track B Cases Converted to Track A 

27 

50 

54 

55 

D. Track B Cases Withdrawn 

5 

6 

6 

6 

| Arbitrations Complele/INol Complete | 

E. Contested Track B Claims in Claims Process 
(Not Settled, Converted or Withdrawn) 

134 

122 

115 

105 

F. Arbitration Decisions Issued 

15 

51 

71 

77 

G. Contested Cases in Which Arbitration Was Not 
Complete and/or Decision Was Not Yet Issued 

119 

71 

44 

28 

1 Arbitration Results 1 

H. Claimant Prevailed Before Arbitrator 

2 

8 

15 

17 

I. Average Awards to Prevailing Claimants 

S5 8 0,500 

S53 1,373 

S5 60,3 09 

$545,686 

J. Government Prevailed Before Arbitrator 

13 

43 

56 

60 

Posture of Decision: 





J.l . Cases Dismissed Before Hearing 

10 

28 

34 

38 

J,2, Full Hearing, Finding of No Liability 

3 

15 

22 

22 

| Petitions for Monitor Review 4 j 

K. Claimant Petitions for Monitor Review of 
Facilitator Decision (Regarding Class Membership 
Screening) in Track B cases 

4 

8 

9 

14 

L. Monitor Decisions Issued on Petitions for 

Review of Facilitator Decisions 

0 

0 

0 

7 

M. Claimant Petitions for Monitor Review of 
Arbitrator Decisions 

5 

26 

33 

38 

N. Government Petitions for Monitor Review of 
Arbitrator Decisions 

2 

4 

10 

14 

0. Monitor Decisions Issued on Petitions for 

Review of Arbitrator Decisions 

0 

0 

7 

12 


These statistics are valid as of January 10, 2002. 

These statistics are valid as of January 1 , 2003. 

These statistics are valid as of January 1, 2004. 

4 The Facilitator provided the statistics on the number of petitions for Monitor review; the Monitor’s 
Office provided the statistics on the number of Monitor decisions issued. 
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STATISTICS FOR INDIVIDUAL TRACK B CLAIMANT AWARDS 


Claimant 

Sept. 18, 2000 

End of 2001 1 

End of 2002 2 

End of 2003 ’ 

Claimant A 

S544.400.00 




Claimant B 

616,600.00 




Claimant C 

<N/A> 

S61 5,090.00 



Claimant D 

<N/A> 

100,000.00 



Claimant E 

<N/A> 

780,000.00 



Claimant F 

<N/A> 

625,566.00 



Claimant G 

<N/A> 

507,954.88 



Claimant FI 

<N/A> 

[liability found 
but damages not 
awarded 
as of the end of 
2001] 

$483,580.50 


Claimant I 

<N/A> 

<N/A> 

$1,447,917.00 


Claimant J 

<N/A> 

<N/A> 

879,920.58 


Claimant K 

<N/A> 

<N/A> 

594,444.00 


Claimant L 

<N/A> 

<N/A> 

557,800.00 


Claimant M 

<N/A> 

<N/A> 

427,363.00 


Claimant N 

<N/A> 

<N/A> 

172,000.00 


Claimant 0 

<N/A> 

<N/A> 

52,000.00 


Claimant P 

<N/A> 

<N/A> 

<N/A> 

$750,048.00 

Claimant Q 

<N/A> 

<N/A> 

<N/A> 

121,978.09 


1 These awards were granted in Arbitrator decisions issued as of January 10, 2002. 

These awards were granted in Arbitrator decisions issued as of January 1, 2003. 
These awards were granted in Arbitrator decisions issued as of January 1, 2004. 
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LIST OF MONITOR OFFICE TRAINING EVENTS 
JANUARY 1, 2002 - DECEMBER 31, 2003 

The Monitor’s office appeared at many speaking engagements in this reporting period to 
meet groups of claimants and Government officials and to explain the rules that govern the 
Monitor’s discharge of her responsibilities (including the rules of the petition process, the 
injunctive relief process, and the debt relief process). In many cases, several staff attorneys from 
the Monitor’s office attended, these events; that made it possible for one or two attorneys to 
address the large group while the other attomey(s) worked with individuals to address their 
particular concerns. These speaking engagements included: 


Date 

Location 

Sponsor 

Approximate 
Number of 
Participants 

Feb. 8, 2002 

Tuskegee University; 
Tuskegee, Alabama 

Tuskegee University 

150 

Feb. 9, 2002 

Albany Civic Center; 
Albany, Georgia 

Federation of Southern Cooperatives 

250 

Apr. 10, 2002 

Brinkley, Arkansas 

Arkansas Land and Farm Development 
Corporation 

70 

Apr. 30, 2002 

Bladen County, North 
Carolina 

Congressman McIntyre 

250 

June 12, 2002 

Tchula, Mississippi 

Mississippi Family Farmers 

150 

Aug. 16, 2002 

Epes, Alabama 

Federation of Southern Cooperatives 

200 

Aug. 22, 2002 

Arlington, Virginia 

National Black Farmers Association 
Meeting 

250 

Sept. 11,2002 

Washington, D.C. 

Congressional Black Caucus 

50 

Oct. 12, 2002 

Alcom State, 

Mississippi 

Alcom State University 

5 

Oct. 18, 2002 

B r i nkl ey, Arkan sas 

Arkansas Land and Farm Development 
Corporation 

125 

Nov. 7, 2002 

Fort Valley, Georgia 

Fort Valley State University 

40 

Nov. 23, 2002 

Oklahoma City, 
Oklahoma 

Oklahoma Department of Agriculture 

700 
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Date 

Location 

Sponsor 

Approximate 
Number of 
Participants 

Jan. 11,2003 

Kingstree, South 

Carolina 

United Farmers of South Carolina 

205 

Jan. 25, 2003 

Oklahoma City 

Langston University 
Campus 

Oklahoma Department of Agriculture 

150 

Feb. 7, 2003 

Albany Civic Center; 
Albany, Georgia 

Federation of Southern Cooperatives 

75 

Feb. 13, 2003 

Tallulah, Louisiana 

Northeastern Louisiana Farmers and 
Ranchers 

90 

Feb. 20.. 2003 

Tuskegee University; 
Tuskegee, Alabama 

Tuskegee, University 

100 

Aug. 1, 2003 

Arkansas -Pine Bluff 
University Pine Bluff, 
Arkansas 

Arkansas-Pine Bluff University 

125 

Aug. 15, 2003 

Epes, Alabama 

Federation of Southern Cooperatives 

150 

Nov. 21, 2003 

Fort Valley, Georgia 

Fort Valley University 

75 

Nov. 22, 2003 

Oklahoma City, 
Oklahoma 

USDA Oklahoma Dept, of Food & 
Forestry 

200 


2 
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MONITOR PUBLICATIONS 

ISSUED OR REVISED JANUARY 1, 2002 - DECEMBER 31, 2003 


Monitor Update No. 1: Late Claim Deadline, revised October 1. 2003. 

Monitor Update No. 3: Deadlines for Petitions for Monitor Review, revised October 1 , 
2003. 

Monitor Update No. 4: Injunctive Relief in Pigford v. Veneman, revised October 1, 2003. 
Monitor Update No. 5: Eligibility and Monitor Review, revised October 30, 2002. 

Monitor Update No. 6: Freeze on USD A Acceleration and Foreclosures, revised 
October 1, 2003. 

Monitor Update No. 7: Claimant and Claimant Attorney Access to USD A Documents, 
revised October 1, 2003. 

Monitor Update No. 8: Procedural Rules for the Track B Monitor Petition Process, 
revised April 20, 2002. 

Monitor Update No. 9: Non-credit Claims — $3000 for Each Prevailing Class Member, 
revised October 1, 2003. 

Monitor Update No. 10: Debt Relief for Prevailing Class Members, revised October 1 , 
2003. 

Monitor Update No. 1 1 : Understanding Who Is Part of the Pigford Case, November 27, 

2002. 

Monitor Update No. 12: Resources for Pigford Claimants, February 3, 2003. 

Questions and. Answers About Monitor Review' of Decisions (Version 2), June 2003. 


Questions and Answers About Monitor Review of Decisions (Version 3), October 2003. 
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Late Claim Deadline 

1 . Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in the Pigford lawsuit 
that affected the filing of late claims. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000, Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This update sets out to explain: 

• What late claims are. 

• When late claims are allowed. 

• How to go about getting a late claim considered. 

• The deadline for requesting late claim eligibility under the Judge's Order. 

• The deadline for filing a claim if the late claim is allowed. 

• What to do if you have questions about this Monitor Update. 

2. Late claims — what are they? 

In order to be a part of the Pigford lawsuit — that is, to be eligible for adjudication under 
Track A or arbitration under Track B — each person must send to the Facilitator what is known 
as a Claim Sheet and Election Form. The Consent Decree in the lawsuit — the Consent Decree is 
the agreement that contains the terms of the settlement — set a deadline for filing the Claim 
Sheet and Election Form. This deadline was October 1 2, 1999. Any claim postmarked after 
October 12, 1999, is a late claim. 

3. Some late claims were allowed 

In some cases, it was possible for a person to be a part of the lawsuit even if his or her claim 
was filed late. The Consent Decree allowed a person to be a part of the case if the person 
could show that his or her failure to submit a claim on time was "due to extraordinary 
circumstances beyond his [or her] control." 1 The Court directed the Consent Decree's 
Arbitrator to decide whether the failure to file the claim on time was due to extraordinary 
circumstances beyond the claimant's control. 


This language is found in section 5(g) of the Consent Decree. 
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4. Judge's Order— deadline to request permission to file a late claim 

The Judge's July 14, 2000, Order set a deadline for submitting a written request to file a late 
claim. That deadline was September 1 5, 2000. In order to meet the deadline, the written 
request must have been postmarked by Friday, September 1 5, 2000. The Judge has ordered 
that no extension of this deadline will be allowed for any reason. 

5. How late claims were allowed 

Three important rules applied when a claimant filed a late claim. 

First, the claimant must have filed with the Claims Facilitator a written request for permission 
to file a late claim. 

Second, the written request had to explain the extraordinary circumstance or circumstances 
beyond the claimant's control that prevented the claimant from filing a Claim Sheet and 
Election Form on time. 

Third, the Arbitrator's decision on this matter is final. There is no Monitor review of the 
Arbitrator's decision regarding whether or not a late claim is allowed. 

6. After the Arbitrator decides about the late claim 

If the Arbitrator decides that the claimant was prevented from filing a timely Claim Sheet and 
Election Form due to extraordinary circumstances beyond the claimant's control, the claimant 
is eligible to file a Claim Sheet and Election Form to participate in the lawsuit. 

If the Arbitrator decides that the claimant was not prevented from filing a timely Claim Sheet 
and Election Form because of extraordinary circumstances beyond the claimant's control, that 
claimant is not eligible for either Track A Adjudication or Track B Arbitration. 

7. Reconsideration of the Arbitrator's denial 

The Arbitrator has established a limited reconsideration policy. When the Arbitrator denies a 
request for permission to file late, he sends a letter to the claimant. This letter will explain the 
Arbitrator's policy for reconsidering the request to file late. 

8. If the Arbitrator decides in favor of claimant — 60 days to file a claim form 

If the Arbitrator grants a claimant's request to file a late claim, the claimant will receive a 
Claim Sheet and Election Form from the Claims Facilitator. The Claim Sheet and Election Form 
must be filled out and signed by an attorney, and it must be postmarked no later than 60 
days from the date of the cover letter that accompanies the Claim Sheet and Election Form. 

No extension of this 60-day period will be granted for any reason. 

9. More information 

Anyone who has questions regarding late claims should feel free to call the Facilitator toll-free 
at 1-800-646-2873. 
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Deadlines for Petitions for Monitor Review 


1. Introduction 

On July 14, 2000, Judge Paul L. Friedman issued an important Order in th ePigford lawsuit 
that affected petitions for Monitor Review. An Order from the Judge has the force of law. 

The Order directed the Facilitator in the lawsuit to send a copy of the Order to a certain 
category of people. Because the Order is written in legal language, the Monitor's Office feels 
that a summary and explanation of the Judge's Order might help class members. If you would 
like to have a copy of the July 14, 2000 Order sent to you, please call the Monitor's office at 
1-877-924-7483. 

This Update explains: 

• What petitions for Monitor review are. 

• The deadline for petitions for Monitor review. 

2. Petitions for Monitor review 

In the Pig ford lawsuit, both Claimants and the Government are able to petition the Monitor 
for review of decisions by the Facilitator, the Adjudicator, or the Arbitrator. Any party who 
received a wholly or partly adverse final decision in a Facilitator eligibility decision, a Track A 
adjudication, or a Track B arbitration may petition the Monitor for review of that decision. A 
letter and pamphlet from the Monitor's office dated June 2, 2000, was sent to every class 
member. It described in detail how Monitor review works. Anyone may request a copy of the 
letter and pamphlet (which was updated on June 1, 2003) by calling the Monitor's office toll 
free at 1-877-924-7483. 

3. Judge's Order created a deadline for most petitions for Monitor review 

The Judge's Order created a deadline for filing petitions for Monitor review. The deadline 
worked in two ways. The difference depends on when the Adjudicator or Arbitrator's decision 
was made. The important date to keep in mind is July 14, 2000. (If the Facilitator made the 
decision, this deadline does not apply. Information about Monitor Review of Facilitator 
denials can be found in "Monitor Update 5: Eligibility and Monitor Review".) 
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a. Decision on or before July 14, 2000 — deadline was November 13, 2000 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made on 
or before July 14, 2000, the deadline for filing a petition for Monitor review was 
November 13, 2000. (This deadline was affected by the Register process in Orders dated 
November 8, 2000; April 27, 2001 ; and May 1 5, 2001 .) 

b. Decision after July 14, 2000 — deadline 120 Days After Decision 

If the decision by the Track A Adjudicator or the Track B Arbitrator was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1 , 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

4. Deadlines created by the Order are firm 

The deadlines explained in this Update are firm. The Judge's Order says that no extension of 
these deadlines will be granted for any reason. 

5. More information from the Monitor 

Anyone who has questions for the Monitor's Office regarding deadlines for petitions for 
Monitor review should call toll-free at 1-877-924-7483. 
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Injunctive Relief in Pigford v. Veneman 


I. Introduction and the Monitor's Role 

This Monitor Update summarizes class members' rights to injunctive relief in Pigford v. 
Veneman — the nationwide class action brought by black farmers alleging race discrimination 
by the United States Department of Agriculture (USDA). Injunctive relief is the remedy in the 
lawsuit that is separate from money damages. The Consent Decree in Pigford provides for 
injunctive relief. 

The Monitor is independent of the parties and was appointed by the Honorable Paul L. 
Friedman, the judge in this case. Part of the Monitor's job is to help class members who have 
difficulty getting injunctive relief. 

II. Only a Brief Summary 

This Update is intended to give only a brief summary of injunctive relief rights in this case. To 
learn about the current state of your rights in detail, please contact an attorney. You may also 
contact the Monitor's office for more information. 

III. Eligibility for Injunctive Relief 

A. Must Prevail in T rack A or Track B 

In order to be eligible for injunctive relief, a class member must prevail in either Track A or 
T rack B of the settlement. 

B. Credit vs. Noncredit Claims — the Difference Matters 

Two types of claims are possible — credit claims and noncredit claims. A credit claim means a 
claim based on the class member's effort to get a farm loan. A noncredit claim is a claim that 
is not based on an effort to get a farm loan, but rather is based on the class member's effort 
to receive some other benefit from USDA. For example, a disaster payment is a noncredit 
benefit. The difference between credit claims and noncredit claims is important because some 
parts of injunctive relief are available only for credit claims. 

C. What Law Applies for Injunctive Relief 

7. Consent Decree 

In general, the Consent Decree sets the terms of the settlement of the lawsuit. This 
includes injunctive relief. In light of the purpose of the Consent Decree — to provide a 
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remedy for class members — the Consent Decree is to be liberally construed. A liberal 
construction in favor of class members, therefore, means that when someone tries to 
understand the meaning of the Consent Decree, he or she should resolve all reasonable 
doubts as to its meaning in favor of the class member. 

2. FSA Regulations and Most Favorable Light 

The regulations governing FSA programs must be met in providing injunctive relief to 
class members. For example, in order to get a loan from the Farm Service Agency (FSA), 
the farmer must still meet FSA eligibility requirements. 

According to the Consent Decree, however, applications for farm ownership or farm 
operating loans, or for inventory property, must be viewed in the light most favorable to 
the class member. This provision applies every time a class member applies for an 
operating loan, for a farm ownership loan, or for inventory property. 

IV. Types of Injunctive Relief 

Injunctive relief falls under two main categories — priority consideration and technical 
assistance. 

A. Priority Consideration— Three Types 

The Consent Decree provides for priority consideration for three types of FSA benefits. 

f. Inventory Property 

Priority consideration for the purchase, lease, or acquisition of some property that USDA 
owns — known as inventory property — is a part of injunctive relief. FSA will advertise 
inventory land at its appraised market value. Priority consideration comes into play in 
deciding who is allowed to buy the land at the appraised market value. 

2. Farm Ownership Loan 

Priority consideration for one FSA direct farm ownership loan — known as an FO loan — 
is a part of injunctive relief. 

3. Farm Operating Loans 

Priority consideration for one FSA direct operating loan — known as an OL loan — is a part 
of injunctive relief. Farm operating loans may be used to pay annual farm operating 
expenses; to pay farm or home needs, including family subsistence; to purchase livestock 
and farm equipment; to refinance other debt; and for other purposes. 

4. How Priority Consideration Works 

Several general rules apply to priority consideration. 

a. Request in Writing 

Priority consideration must be requested from FSA in writing. 

b. One-Time Basis 

Priority consideration is available on a one-time basis. 
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c. Credit Claims Only 

Priority consideration is available only to those who had credit claims. 

B. Technical Assistance and Service 

Technical assistance from USDA in getting operating loans and farm ownership loans and 
acquiring inventory property is a part of injunctive relief. Technical assistance is defined as 
USDA assistance in filling out loan forms, developing farm plans, and all other aspects of the 
application process. 

7. Credit and Non credit Claims 

Technical assistance is available both for those with credit claims and noncredit claims. 

2. Must Be Requested 

The class member must request the technical assistance and service. Class members 
should consider making this request in writing. 

3. Qualified and Acceptable USDA Employees 

Technical assistance and service must come from qualified USDA employees who are 
acceptable to the class member. 

V. Getting an FSA Loan 

A, Eligibility and Priority Consideration 

Priority consideration does not mean that getting the loan is automatic. FSA eligibility 
requirements continue to apply. 

B. Debt Forgiveness and Loan Eligibility 

Many class members will have problems getting a loan because of past debt forgiveness. 

7. General Rule — No FSA Direct Loan if Debt Forgiveness 

As a general rule, applicants who have had FSA debt forgiveness that resulted in a loss to 
FSA cannot get an FSA direct loan. 

a. Defining Debt Forgiveness 

Debt forgiveness, for this purpose, has a specific definition. It includes, for example, 
the write-down or write-off of an FSA debt. It also includes the discharge of a debt 
to FSA as a result of bankruptcy. In addition, it includes a loss paid by FSA on a 
guaranteed loan. 

b. Exceptions to the General Rule 

For operating loans, there are two exceptions to the debt forgiveness restriction. The 
first exception has two parts. The borrower must meet both parts of the exception 
to be eligible for an operating loan. First, the form of debt forgiveness must have 
been a restructuring with what FSA calls a primary loan servicing write-down. 
Second, the farmer must be applying for an operating loan that is intended to pay 
annual farm operating expenses. This includes family subsistence. 

The second exception applies for operating loans for borrowers who are current on 
payments under a confirmed bankruptcy reorganization plan. 
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2. Debts Forgiven Under Pigford — or Affected by Discrimination 

Many claimants had outstanding FSA debt discharged under the Consent Decree. A debt 
discharged under the Consent Decree will not hurt the class member's eligibility for 
another FSA loan. Further, if discrimination was found in a loan that was previously 
written down or written off, this debt forgiveness will not hurt the class member's 
eligibility for another FSA loan. Debt Relief in the Pigford case can be complicated. For 
more information about Debt Relief, please see Monitor Update 10: Debt Relief for 
Prevailing Pigford Claimants. 

C. Creditworthiness 

An applicant must be creditworthy to be eligible for an FSA loan. Credit history can be taken 
into account when FSA considers the creditworthiness of the applicant. FSA has a specific 
definition for creditworthiness. Many credit problems cannot be held against the applicant. In 
addition, if discrimination is found in a loan, and problems paying that debt caused a class 
member to miss payments, become delinquent, or so forth, these problems should not affect 
the class member's eligibility for a new loan. 

D. Other Requirements for FSA Loans 

FSA has several other requirements for a loan. For example, borrowers must be unable to get 
credit elsewhere, they must meet a family farm requirement, and they must be able to cash 
flow the loan. 

E. Where to go for Assistance 

The Monitor's Office has issued an Update that provides information for Class Members who 
are having difficulty getting loans or other assistance. For additional information, please 
contact the Monitor's office and request "Monitor Update 12: Resources for Pigford 
Claimants." 

VI. If Injunctive Relief Efforts Fail 

If those seeking to use the injunctive relief described in this booklet fail in their efforts, they 
have several options. 

A. Contact the Monitor 

Part of the Monitor's job according to the Consent Decree is to assist class members with 
problems they may be having with injunctive relief. Anyone with questions for the Monitor's 
Office may call toll-free 1-877-924-7483. 

B. FSA Appeals 

Any FSA applicant — not just class members — who receives what is known as an adverse 
decision from FSA may appeal that decision within USDA. Under the current rules, to obtain a 
National Appeals Division (NAD) hearing, a participant must request the hearing not later 
than thirty days after the date on which he or she first received notice of the adverse decision. 
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C. Civil Rights Complaint 

Any person — not just class members — may file a discrimination complaint with USDA. In 
order for this complaint to be considered, it may not cover the claims raised in the Pigford 
lawsuit. In other words, an African-American farmer could use the complaint process if the 
discrimination occurred after December 31, 1996 (the last date covered by the lawsuit). 
Discrimination complaints may be filed with Director Office of Civil Rights, USDA, Room 
326-W, Whitten Building, 1400 Independence Avenue, S.W., Washington, DC, 20250-9410. 

VII. Timeline for injunctive Relief 

Injunctive Relief for Pigford claimants expires on April 14, 2005. Originally, Injunctive Relief 
was to expire in April of 2004. An internal FSA notice issued on July 21, 2003, formally 
extended the availability of Injunctive Relief for one year. The Notice, FSA FLP 313, Priority 
Consideration for Prevailing Claimants, is available from the Monitor. To receive a copy, please 
call the Monitor's toll-free line and request it. 

VII. More Information on Injunctive Relief 

The Monitor's Office is in the process of preparing a much more detailed version of this 
Monitor Update. If you would like a copy of the much longer booklet, call the Monitor's office 
toll-free at 1-877-924-7483. 
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Eligibility and Monitor Review 


1. Introduction 

Some Pigford claimants have been denied relief on the grounds of class eligibility. In other 
words, they have been found not to be members of the class. 

This Monitor Update is intended to: 

a. Explain who is eligible to be a member of the class; 

b. Describe how eligibility decisions are made; and 

c. Explain how Monitor review works when a claimant is denied on the basis of 
eligibility. 

2. Eligibility — what is it? 

In order to be a class member in the Pigford case, eligibility requirements must be met In 
addition to being African-American, the following three things must be true about a person. 

First, he or she had to farm, or attempt to farm, between January 1, 1981, and December 31, 
1996. 

Second, he or she must have applied to USDA between January 1, 1981, and December 31, 

1 996, to participate in a federal farm credit or benefit program. He or she must also have 
believed he or she was discriminated against on the basis of race in USDA's response to that 
application. 

Application, for this purpose, has a special meaning. Anyone with questions about what it 
means to have "applied," or when an attempt to apply counts as an "application," may 
contact the Monitor's Office for further explanation. The Monitor may be contacted toll free 
at 1-877-924-7483. 

Third, he or she must have filed a discrimination complaint regarding USDA's treatment of the 
farm credit or benefit application. This discrimination complaint must have been made on or 
before July 1, 1997. 

Filing a discrimination complaint, for this purpose, has a special meaning. In order to qualify 
as having filed a discrimination complaint, a person must have communicated directly with 
either USDA or another government official. In some cases, a communication, for this 
purpose, does not need to have been written. For example, it could have been spoken. The 
detailed rules are described below. 
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3. Proof for filing a discrimination complaint 

A claimant must submit proof that he or she filed a discrimination complaint. Listed below are 
the four types of proof that may be used by a claimant to show that he or she filed the 
discrimination complaint. 

a. Copy of complaint or response 

To be eligible for class membership, a claimant may submit as proof a copy of the 
discrimination complaint that was filed. In addition, the claimant could submit as proof a 
USDA document that refers to the discrimination complaint. Many claimants do not have 
a copy of the complaint or a response from USDA. Other forms of proof are possible, 
however. 

b. Declaration from another person about complaint 

The claimant may submit as proof a declaration by another person. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. In order to 
serve as proof for the claimant, the declaration must state that the person making the 
declaration had firsthand knowledge that the claimant filed a discrimination complaint 
with USDA. The declaration must describe the way in which the discrimination complaint 
was filed. In addition, the declaration must be from a person who is not a member of the 
claimant's family. 

c. Copy of correspondence to non-USDA officials 

A claimant may submit as proof a copy of correspondence sent by the claimant 
complaining about USDA discrimination. Correspondence is a written communication, 
such as a letter. In order for this type of proof to be effective, the correspondence must 
have been sent to a member of Congress, the White House, or a state, local, or federal 
official. If USDA does not have a copy of this correspondence, the claimant may have to 
submit a declaration stating that he or she sent the correspondence to the person to 
whom it is addressed. 

d. Declaration from another person about listening session or verbal complaint 

A claimant may submit as proof a declaration by another person regarding statements 
made at a USDA Listening Session or at some other in-person meeting. A declaration is a 
written statement of facts, and in this case is made under penalty of perjury. The 
declaration must state that the person has firsthand knowledge that while the claimant 
was attending a USDA listening session or other meeting with USDA officials, a USDA 
official told the claimant that the official would investigate the specific claimant's oral 
complaint of discrimination. In addition, the declaration must be from a person who is 
not a member of the claimant's family. 

4. If not eligible, no relief under Pigford 

A claimant who is not an eligible member of the class will not receive any of the relief set out 
in the Pigford Consent Decree. A claimant who is not a member of the Pigford class may, 
however, have other legal rights and remedies. 
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5. Facilitator decides eligibility 

The Facilitator has the job of determining which claimants meet the class definition. Only after 
the Facilitator determines that a claimant is eligible does he or she move on to a Track A 
adjudication or a Track B arbitration. 

6. Monitor review of Facilitator eligibility decisions 

Any claimant who is denied eligibility by the Facilitator may petition the Monitor for review. 
The Monitor then reviews the Facilitator's eligibility decision. If the Monitor finds that the 
Facilitator has made a clear and manifest error in screening for eligibility and that the error 
has resulted or is likely to result in a fundamental miscarriage of justice, the Monitor sends 
the eligibility decision back to the Facilitator to be reexamined. 

A booklet from the Monitor's office dated June 2002 describes in detail how Monitor review 
works. Anyone who would like a copy of the booklet should call toll free at 1-877-924-7483. 

7. Timing of petitions for Monitor review for eligibility 

a. Judge's Order creates deadline for petitions 

Judge Friedman issued an important order addressing petitions for Monitor review of 
eligibility decisions on October 29, 2002. This Order establishes a deadline for filing 
petitions for Monitor review. The deadline will work in one of two ways. The difference 
depends on when the Facilitator Decision about eligibility was made. 

1. Decision on or before October 29, 2002 — deadline is February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the 
deadline for filing a petition for Monitor review is February 26, 2003. 

2. Decision after October 29, 2002 — deadline 120 Days After Decision 

If the decision by the Facilitator is made after October 29, 2002, the deadline for 
filing a petition for Monitor review is 120 days from the date of the decision. For 
example, if the Facilitator made a decision on November 4, 2002, the deadline for 
filing a petition for Monitor review would be March 4, 2003. 

b. Deadline created by the Order is firm 

The deadline explained in this Update is firm. If a claimant does not meet the deadline 
for petitioning the Monitor, they will not be able to participate in the settlement. 

8. Submitting additional information and documents with Petitions for Monitor Review 

A booklet available from the Monitor's Office entitled "Questions and Answers about Monitor 
Decisions" explains the rules for the petition for Monitor review process. That booklet is 
available at no charge by contacting the Monitor at 1-877-924-7483. 

Paragraph 7 of that booklet explains the rules for submitting information or documents that 
were not included with the original Claim Sheet. The Court's Order dated October 29, 2002, 
provides that those rules apply to all eligibility petitions (both Track A and Track B). 
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9. If eligible, on to adjudication or arbitration 

If, after reexamination, the Facilitator decides that a claimant is eligible to be a member of the 
class, he or she will move on to either a Track A adjudication or a Track B arbitration. 

1 0. If not eligible, not a class member 

If, after reexamination, the Facilitator rules that a claimant is not an eligible member of the 
class, he or she may not receive any of the relief found in the Consent Decree. 

1 1 . More information 

If you would like more information on eligibility issues from the Monitor's Office, call toll-free 
at 1-877 924 7483. 
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Freeze on USDA Acceleration and Foreclosures 


1. Introduction 

Many claimants in the Pigford case continue to have outstanding debts with USDA. Under the 
Consent Decree, USDA is free to take action on a debt during the Monitor petition process. 
USDA, however, has voluntarily agreed to "freeze" some actions on debts for claimants who 
filed a petition for Monitor Review. 

The exact terms of the freeze were described in a policy notice, FLP-279, that was issued by 
USDA. 

This Monitor Update explains: 

* What the USDA freeze does. 

* Who benefits from the USDA freeze. 

• What claimants should do to benefit from the freeze. 

• The timing of the freeze. 

2. A USDA freeze — on what? 

Any USDA borrower with outstanding debt may be subject to a number of USDA actions on 
the debt if the borrower is in default. In most cases, default is caused by a failure to make a 
payment on time. Three of these possible actions are the subject of the current USDA freeze. 
For borrowers who are covered by the freeze, the government will not do any of the 
following. 

a. Acceleration 

Under the freeze, USDA will not accelerate the loans of certain claimants. When a loan is 
accelerated, the borrower is told that he or she must pay the whole amount owed right 
away. For example, if a borrower fails to make a payment on a $1 00,000 loan, an 
acceleration will mean that the borrower must pay the full amount owed. USDA's right 
to accelerate is a part of the standard loan agreement that most claimants signed when 
they borrowed from USDA. 
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b. Foreclosure 

Under the freeze, US DA will not foreclose on certain claimant debts. In a foreclosure, the 
claimant loses possession of his or her property. 

c. Inventory property 

Under the freeze, US DA will not dispose of inventory property that USDA acquired 
through foreclosure that once belonged to certain claimants. Inventory property is land 
that is in the possession of USDA. Normally, USDA would try to sell inventory property 
soon after it takes possession of the property. 

d. Other USDA actions — not covered 

Other actions that USDA may take on the debt are not covered by the freeze. 

3. Who can benefit from the freeze? 

Two groups of claimants may benefit from USDA's freeze. First, the freeze can benefit a 
claimant who had a credit claim that was denied by the Adjudicator or Arbitrator, or who 
applied for membership in the Pig ford class but was found by the Facilitator to be ineligible 
for class membership. Under the terms of the freeze, if a claimant petitioned for Monitor 
review by his or her deadline, the freeze applies to him or her. 

Second, in some cases the freeze can benefit a claimant who had a credit claim approved by 
the Adjudicator or Arbitrator but who has debts owed to USDA that survive after the approval 
of the credit claim. For example, a claimant may have had two loans with USDA. If an 
Adjudicator found discrimination on one loan but not the other loan, and the second loan is 
still owed to USDA. Under USDA regulations, USDA will try to collect on the second loan. 
Under the terms of the freeze, however, if the claimant believes that the Adjudicator made a 
mistake in adjudicating his or her claim, the claimant may have filed a petition with the 
Monitor asking for a review of that decision. If the claimant filed a petition for Monitor review 
on the second loan within a certain period, the freeze applies to the second loan. 

4. For the freeze to apply, claimant must petition for Monitor review 

To benefit from the freeze, a claimant must file a petition for Monitor review by the petition 
filing deadline. The deadline for Track A Adjudication and Track B Arbitration is explained in 
more detail in Monitor Update Number Three, "Deadlines for Petitions for Monitor Review." 
The deadline for petitions for Monitor review of a Facilitator denial of class eligibility is 
explained in more detail in Monitor Update Number Five, "Eligibility and Petitions for Monitor 
Review." Anyone who would like copies of these Updates may request them by calling the 
Monitor toll-free at 1-877-924-7483. 

a. Track A or Track B Decision on or before July 14, 2000 — deadline was November 13, 
2000 

If the decision by the Adjudicator (Track A) or Arbitrator (Track B) was made on or before 
July 14, 2000, the deadline for filing a petition for Monitor review was November 13, 
2000 . 
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b. Track A or Track B Decision after July 14, 2000 — Deadline 120 Days After Decision 

If the decision by the Adjudicator {Track A) or the Arbitrator (Track B) was made after July 
14, 2000, the deadline for filing a petition for Monitor review is 1 20 days from the date 
of the decision. For example, if an Adjudicator made a decision on August 1 , 2000, the 
deadline for filing a petition for Monitor review was November 29, 2000. 

c. Eligibility Decision made by the Facilitator on or before October 29, 2002, 
deadline — deadline was February 26, 2003. 

If the decision by the Facilitator was made on or before October 29, 2002, the deadline 
for filing a petition for Monitor review was February 26, 2003. 

d. Eligibility Decision made by the Facilitator after October 29, 2002 — deadline 120 
days after Decision 

If the decision by the Facilitator was made after October 29, 2002, the deadline for filing 
a petition for Monitor review is 1 20 days from the date of the decision. For example, if 
the Facilitator made a decision on November 4, 2002, the deadline for filing a petition 
for Monitor review would be March 4, 2003. 

5. When the freeze begins and ends 

The timing of the protection of the freeze can vary with different claimants. The beginning 
and the end of the freeze work in the following way. 

First, the freeze does not protect people who have never filed a claim in the case. Even if a 
person was eligible to file a claim but failed to do so, the freeze does not protect that person. 

Second, the freeze protects a claimant from the time of the Adjudicator, Arbitrator, or 
Facilitator decision until the claimant's deadline for filing a petition for Monitor review. As 
noted above, that deadline can vary from claimant to claimant. 

Third, if the claimant files a timely petition for Monitor review, the freeze protects the 
claimant from the time the petition is filed until the claimant's case is resolved. If the Monitor 
grants reexamination, the resolution of the case will occur when the Adjudicator, Arbitrator, 
or the Facilitator reaches a final decision upon reexamination. If the Monitor does not grant 
reexamination, the protection of the freeze will end with the Monitor's decision. 

6. Freeze does not stop administrative offsets — but refunds possible 

The freeze does not stop USDA from recovering debts owed to the government by using 
administrative offset. If, however, a claimant eventually succeeds in his or her claim, in some 
cases USDA will refund any money that was taken by the government by offset. If class 
members have questions about administrative offset, they should call the Monitor's office toll 
free at 1 -877-924-7483 and ask to speak to an attorney on the Monitor's staff. 



363 


Monitor Update 

Freeze on US DA Acceleration and Foreclosures 
October 1, 2003 
Page 4 


7. After the freeze ends 

After the freeze ends for each claimant, USDA may accelerate the loan, seek a foreclosure of 
the loan, and/or dispose of inventory land once owned by the claimant and acquired by USDA 
through foreclosure. 

8. More information 

Anyone who has questions regarding the freeze should feel free to call the Monitor toll-free at 
1-877-924-7483. 
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Claimant and Claimant Attorney 
Access to USDA Documents 


1 . Introduction 

Some claimants and claimants' attorneys have questions about how to gain access to 
documents submitted into their Pigford case file by USDA. Usually these documents include: 
USDA's Response to the initial Claim Sheet and Election Form; USDA's petition for Monitor 
review; or USDA's Response to the claimant's petition for Monitor review. 

This Monitor Update explains how claimants and their attorneys can go about getting copies 
of these USDA documents. 

2. Three Types of Cases for This Purpose 

For this purpose, claimants should fall into one of three categories: (1) assisted by Class 
Counsel or Of-Counsel; (2) assisted by attorneys who are neither Class Counsel nor Of- 
Counsel; and (3) filing a petition without the help of an attorney. 

a. Assisted by Class Counsel or Of-Counsel 

Claimants who are being assisted by Class Counsel or Of-Counsel should not have any 
problem with access to papers that USDA filed in their Pigford claims. Class Counsel 
should have a copy of these files, and Of-Counsel should be able to get a copy from Class 
Counsel. 

b. Assisted by an Attorney Who Is Not Class Counsel or Of-Counsel 

Some claimants are being assisted by attorneys who are neither Class Counsel nor 
Of-Counsel. For the purpose of this Update, these attorneys are referred to as 
Unaffiliated Counsel. Section 5 of this Update explains how these lawyers should go 
about getting papers that USDA submitted in the claimant's Pigford claim. 

c. Not Assisted by an Attorney — Pro Se 

Some claimants are not being assisted by an attorney at all. In legal terms, these 
claimants are acting "pro se" — that is to say, they are acting without legal counsel. 
Section 4 of this Update explains how these claimants should go about getting papers 
that USDA filed in their Pigford claims. 
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3. Types of Information Available to Claimant Varies 

In general, USDA files used by the Adjudicator in deciding the claimant's case include two 
types of information. First, files sometimes include information about the claimant. This may 
include documents from old FmHA files, for example, or the results of USDA interviews about 
the claimant. 

Second, USDA files may include information about people other than the claimant. This may 
include, for example, information about people named by the claimant as similarly situated 
white farmers. Information about claimants and similarly situated white farmers that is 
contained in USDA's responses to Track A claims is covered by the Privacy Act. A claimant can 
generally obtain private information about him- or herself but cannot obtain private 
information about other people. Therefore, a claimant who is not represented by a lawyer will 
not be able to obtain copies of any materials concerning similarly situated white farmers that 
USDA gave to the Adjudicator. 

Therefore, if a claimant is acting pro se, he or she will not receive USDA information about 
other people. 

4. Pro Se Claimants — How to Get USDA Submissions 

Pro se claimants — that is, claimants who are not being assisted by an attorney — need to take 
the following steps to get copies of information listed in paragraph 1 above. 

a. Get a Copy of Privacy Order and the Acknowledgement Form 

Claimants need to get a copy of the Privacy Order and the Privacy Order Acknowledg- 
ment Form. They can have these sent to them by calling toll-free at 1-877-924-7483. 

b. Read the Form Closely and Sign It 

Claimants should then read the Privacy Order and the Privacy Order Acknowledgment 
Form very closely and sign the Acknowledgement Form. When signed, that form is a 
binding legal document. It limits the claimant's right to use, distribute, or publish the 
information. 

c. Send the Signed Form to the Facilitator — and Include Claimant Mailing Address 

Claimants should then send the signed Acknowledgement Form to the Facilitator at: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

It is important that the claimant send a current mailing address to the Facilitator along 
with the signed form. 

The Facilitator will check that the Privacy Order Acknowledgment Form has been signed 
and forward the claimant's request to USDA. USDA will send the documents directly to 
the claimant. USDA will not, however, send the claimant any information about people 
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other than the claimant. This means they will not send any information about persons 
named as similarly situated white farmers. 

5. Unaffiliated Counsel — How to Get USDA Submissions 

If the claimant is assisted by unaffiliated counsel, the following steps need to be taken by the 
attorney to obtain copies of the materials listed in paragraph 1 above. 

a. Get Copies of Privacy Order and Acknowledgement Form 

Attorneys need to get a copy of the Second Amended Supplemental Privacy Act 
Protective Order ("Privacy Order") and the Privacy Order Acknowledgment Form. They 
can request them by calling toll-free at 1-877-924-7483. 

b. Sign Form and Return to USDA 

Attorneys then sign the form and return it to USDA through the Facilitator at the 
following address: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

Once these requirements have been met, the Government will authorize the Facilitator to 
send the materials listed in paragraph 1 above. Once an attorney has successfully signed and 
submitted a form, he or she does not need to sign another form to receive the files on other 
claimants. 
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Procedural Rules for the 
Track B Monitor Petition Process 


1 . General Procedures and Deadlines 

All of the Court orders referenced below may be found on the Court's web site at 

http://www.dcd.uscourts.gov. 

a. General Procedures. The general procedures for the Monitor review process can be 
found in the Court's April 4, 2000, Order of Reference. Further detail can be found in 
the Monitor's booklet entitled "Questions and Answers About Monitor Review of 
Decisions," which is available from the Office of the Monitor. 

b. Deadline for Petitions for Monitor Review. The deadlines for filing petitions for 
Monitor review are found in the Court's Order of July 14, 2000. In general, petitions 
must have been filed by November 13, 2000, or by 120 days from the date of the 
Arbitrator decision, whichever is later. 

c. Deadline for Responses to Petitions. The deadline for responding to petitions for 
Monitor review is found in the Court's Order of September 12, 2000. In general, 
responses to petitions must be filed within sixty days from the non-petitioning party's 
receipt of the petition for Monitor review. 

2. Filing Petitions for Monitor Review 

Under Track B, any party seeking Monitor review of the Arbitrator's decision must: 

a. Timely file with the Facilitator an original petition for Monitor review ("petition") and 
one copy of the petition. Petitions will be deemed "filed" as of the date of postmark. 
Petitions should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 
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b. File with the petition a Designation of Record. The Designation of Record shall include 
material before the Arbitrator in the petitioning Track B proceeding and shall 
specifically identify: (a) documentation; (b) exhibits; (c) testimony; (d) transcripts; and 
any other information that is a part of the record that should be considered by the 
Monitor for review. 

c. Timely serve one copy of the petition, including the designation of record, on the 
opposing party. Petitions will be deemed "served" as of the date of postmark. 

d. Attach a completed original certificate of service to the original petition at the time of 
filing and attach a copy of the certificate of service to each copy of the petition. 

3. Responding to Petitions for Monitor Review 

Under Track B, any party responding to a petition must: 

a. Timely file with the Facilitator an original response to the petition for Monitor review 
("response") and one copy of the response. Responses will be deemed "filed" as of 
the date of postmark. Responses should be sent to: 

Black Farmers' Settlement 
Claims Facilitator 
PO Box 4390 
Portland, OR 97208-4390 

b. In addition, the responding party may file a Designation of Record of additional 
material not identified by the petitioning party. The Designation of Record of the 
additional material shall specifically identify: (a) documentation; (b) exhibits; (c) 
testimony; (d) transcripts; and any other information that is a part of the record that 
should be considered by the Monitor for review. The Designation of Record of 
additional material, if filed, must be filed within sixty days from receipt of the 
petition for Monitor review. 

c. Timely serve a copy of the response, including the responding party's designation of 
record, if any, on the petitioning party. Responses will be deemed "served" as of the 
date of postmark. 

d. Attach a completed original certificate of service to the original response at the time 
of filing and attach a copy of the certificate of service to each copy of the response. 

The Monitor may, in her discretion, review material in the record before the Arbitrator that 
has not been designated by the parties. 

4. Publication of Rules 

The Arbitrator shall include copies of these rules whenever he sends to parties copies of 
decisions in their Arbitration cases. He shall also immediately send copies to all parties who 
have already received Arbitration decisions. The Arbitrator, the Monitor, and the parties shall 
also be free to send copies out to the public upon request. 
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Noncredit Claims — $3,000 for Each 
Prevailing Class Member 


1 . Introduction 

The Consent Decree divided Pig ford claims into two types — credit claims and noncredit claims. 
The vast majority of class members in the case have credit claims. Several hundred class 
members, however, have both a credit claim and a noncredit claim, or have only a noncredit 
claim. This Monitor Update describes noncredit claims, and describes the payment that class 
members with prevailing noncredit claims will receive. 

2. Noncredit Claims and Credit Claims — Defining the Difference 

In general, a credit claim is a claim based on the class member's effort to get a farm loan 
from USDA. For example, if a class member claimed that USDA discriminated against him or 
her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan — but instead is based on the class member's effort to receive some other type of benefit, 
including the payment of money, from USDA. For example, if a class member claimed that 
USDA discriminated against him or her in providing a USDA disaster payment, or in 
implementing a USDA conservation cost-share program, the class member made a noncredit 
claim. 

3. Award for Noncredit Claimants 

The amount to be given to class members who prevail on a noncredit claim is controlled by 
two legally binding documents. First, the Consent Decree sets the general rules. Second, an 
agreement by the parties that was entered as an official Order by the Court fills in many of 
the details. 

a. Consent Decree — Receive Amount Denied 

The Consent Decree provides that a class member who prevails on a noncredit claim is to 
receive the amount of the benefit that was wrongly denied to the class member. In 
addition, according to the Consent Decree, these payments will only be made if there are 
certain funds available in the USDA budget. 
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b. February 7, 2001, Stipulation and Order — $3,000 Payment 

On February 7, 2001, Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the award that class members will receive in noncredit cases. 

The Order is based on an agreement that was reached by the government and Class 
Counsel. According to the Order, the government and Class Counsel believe that 
deciding the amount that should be paid for noncredit claims for each person would be 
difficult, if not impossible. 

The Government and Class Counsel therefore agreed, and the Court has ordered, that a 
class member who prevails on one or more noncredit claims will receive a single payment 
from USDA in the amount of $3,000. 

4. Other Details about the $3,000 Payment 

Several other details about the $3,000 noncredit payment were explained in the February 7, 
2001, Stipulation and Order. These are discussed below. 

a. Only One $3,000 Payment Per Class Member 

Each class member who prevails on a noncredit claim may receive only one $3,000 
payment. This is true even if the class member prevailed on more than one noncredit 
claim. This means, for example, that if the class member had a successful claim for a 
disaster payment in both 1990 and 1992, he or she would receive only one payment of 
$3,000. 

b. Credit and Noncredit Claim Combined 

If a class member prevailed on both a credit claim and a noncredit claim, the class 
member will receive a payment for both the credit claim and the noncredit claim. A class 
member, therefore, could receive both a $50,000 payment for a credit claim and a 
$3,000 payment for a noncredit claim. 

c. No Tax Payments for Noncredit Claims 

Class members who receive a $3,000 payment for a noncredit claim will not receive any 
more funds — either paid to them or paid directly to the Internal Revenue Service — to 
cover any tax obligations the class member might incur as a result of the $3,000 
payment. 

5. More Information 

Anyone who has any question regarding noncredit payments should feel free to call the Office 
of the Monitor at 1-877-924-7483. For more information about the Judge's Order, or for a 
copy of the Order, please call the Monitor's Office. 
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Debt Relief for Prevailing Class Members 


1. Introduction 

The Consent Decree in Pigford provided debt relief for prevailing credit claimants. This 
Monitor Update describes recent developments regarding debt relief and describes the debt 
relief class members will receive. 

2. Debt Relief Available Only for Successful Credit Claims 

In Pigford, debt relief can be granted only as a result of a successful Track A or Track B credit 
claim. In general, a credit claim is a claim based on the class member's effort to get a farm 
loan from USDA. For example, if a class member claimed that USDA discriminated against him 
or her in the making of a Farm Operating Loan or a Farm Ownership Loan, the class member 
made a credit claim. 

A noncredit claim, on the other hand, is a claim that is not based on an effort to get a farm 
loan — but instead is based on the class member's effort to obtain some other benefit from 
USDA. For example, if a class member claimed that USDA discriminated against him or her in 
providing a USDA disaster payment, or in implementing a USDA conservation cost-share 
program, the class member made a noncredit claim. 

3. Consent Decree and Court Order 

Debt relief for class members who prevail on a credit claim is controlled by two legally binding 
documents. First, the Consent Decree sets the general rules. Second, an agreement by the 
parties was entered as an official Order by the Court and fills in many of the details. 

a. Consent Decree 

The Consent Decree provides that a class member who prevails on a credit claim is to 
receive a discharge of certain outstanding USDA debts. The discharge applies to those 
debts that were incurred under, or affected by, the USDA program or programs that 
were the subject of the credit claim. 

b. February 7, 2001, Stipulation and Order 

On February 7, 2001 , Judge Paul L. Friedman signed a Stipulation and Order that spells 
out the details regarding the debt discharge that class members will receive in credit 
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cases. The Order is based on an agreement that was reached by the government and 
Class Counsel. According to the Order, the government and Class Counsel had certain 
debts in mind when they wrote the part of the Consent Decree that provides for debt 
relief. These debts are more clearly defined in the Order. 

4. Debts to be Discharged 

Certain USDA debts will be discharged as a result of the Pigford settlement. These are 
discussed below. Three types of debts will be discharged. However, an important exception 
applies to the debt discharge. 

a. Debts Affected by Discrimination 

In general, if the Adjudicator or Arbitrator specifically identified a certain debt as being 
affected by discrimination, this debt will be discharged. 

b. Some Debts Incurred After the Discrimination Occurs 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 1 5, 1990, that date creates an important starting point for debt discharge 
purposes. 

Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan program (EM) 
is a separate program, and so forth. 

If, after the date of discrimination, the class member incurred additional debt that was of 
the same type as the debt that was subject to discrimination, the additional debt will be 
discharged. For example, if the Adjudicator found that USDA discriminated against the 
class member in denying a Farm Operating Loan in 1 994, and the USDA then made a 
Farm Operating Loan to the class member in 1995, the 1994 and 1995 Operating Loans 
will be discharged. This is true even though the Adjudicator did not find discrimination in 
the 1995 Operating Loan. 

c. Some Debts Incurred at the Same Time as the Discrimination 

The Adjudicator or Arbitrator will have found discrimination based on a certain event — 
for example, the denial of a loan or of loan servicing. Two important points flow from 
this finding of discrimination. 

First, the date of the discrimination matters for the purposes of debt discharge. For 
example, if the Adjudicator found that there was discrimination in a loan denial that took 
place on April 1 5, 1990, that date creates an important starting point for debt discharge 
purposes. 
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Second, the type of loan that was found to be the subject of discrimination matters for 
the purpose of debt discharge. A loan is of the same type if it was incurred under the 
same program. The FSA Operating (OL) Loan Program is one FSA program, the FSA Farm 
Ownership (FO) Loan Program is a separate program, the Emergency Loan (EM) Program 
is a separate program, and so forth. 

If the class member incurred additional debt of the same type as the debt that was 
subject to discrimination, and incurred the additional debt at the same time as the 
discriminatory act, the additional debt will be discharged. For example, suppose the 
Adjudicator found that discrimination occurred in 1 990 in USDA's servicing of a 1 989 
Farm Operating Loan. If at the same time in 1990 USDA made a Farm Operating Loan to 
the class member, the 1990 Farm Operating Loan will be discharged. This is true even 
though the Adjudicator or Arbitrator did not find discrimination in the making of the 
1990 Farm Operating Loan. 

d. Important Exception Affecting Debt Relief — Older Lawsuits 

An important exception applies to all of the above debt discharge discussion. No debt 
discharge will apply to any debts that were the subject of litigation separate from this 
lawsuit if there was what is known as a final judgment in that separate lawsuit, and if all 
of the appeals for that separate lawsuit have been forgone or completed. For example, if 
a class member was involved in a lawsuit with USDA that was begun and completed in 
1 990, and the result of the 1 990 lawsuit was that USDA got a judgment against the class 
member, and all appeals have been exhausted, debt discharge in the Pigford settlement 
will not change the result of the 1 990 lawsuit. 

e. Loans Made after December 31, 1996 — No Debt Discharge 

Loans made after the period covered by the Consent Decree — December 31, 1996 — are 
not subject to discharge as a result of the Consent Decree. For example, if a class 
member received a Farm Operating Loan in 2000, this loan cannot be discharged as a 
result of the Consent Decree. 

5. More Information 

For more information about the February 7, 2001, Order, or for a copy of the Order, please 
call the Monitor's Office. The phone number is listed below. 

Anyone who has any question regarding debt relief should call the Monitor toll free at 
1-877-924-7483. 
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Understanding Who Is Part of the Pigford Case 


A. Introduction 

People who are interested in being part of the Pigford case fall into three groups: (1) people 
who are in the case, (2) people who might get into the case, and (3) people who will not get 
into the case. This Update explains the rules that determine who is in each group and gives 
some statistics about each group (as of November 26, 2002). 

B. Definitions 

Before explaining the three groups, it is important to explain what some basic terms mean. 

1. What is the "Consent Decree"? The Consent Decree is the document that explains what 
the parties agreed to when they settled the case. The Court approved the Consent 
Decree after a Fairness Hearing. 

2. What is a "Claim Sheet"? The term "Claim Sheet" refers to the Claim Sheet and Election 
Form — the package of forms that one fills out to file an official claim in the case. The 
deadline for filing a timely Claim Sheet was October 1 2, 1 999. 

3. What is a "Petition for Monitor Review"? Petitions for Monitor Review are the papers 
that one files to ask the Monitor to review the decision that was made by the 
Facilitator, Adjudicator, or Arbitrator. There are deadlines for filing Petitions for 
Monitor Review: people may call the Facilitator's office at 1-800-646-2873 to find out 
about deadlines. 

4. What is a "Late Claim Application"? There are many people who did not file a Claim 
Sheet on time who believe that they should be part of the case. A person cannot file a 
Claim Sheet after the deadline (after October 1 2, 1999) without first getting 
permission to do so from the Arbitrator. A "Late Claim" application asks the Arbitrator 
for permission to file a late Claim Sheet. This procedure is sometimes called "5(g)" 
because it is explained in paragraph 5(g) of the Consent Decree. The Arbitrator is 
allowed to approve a "Late Claim" application only if he determines that a person was 
unable to file his or her Claim Sheet on time because of extraordinary circumstances 
beyond his or her control. The deadline for filing "Late Claim" applications was 
September 1 5, 2000. 

5. What is "Late Claim Reconsideration"? If a person filed a "Late Claim" application on 
time (by September 1 5, 2000) and the Arbitrator rejected his or her application, the 
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person has a chance to ask the Arbitrator to reconsider his decision. Requests for 
reconsideration must generally be filed within 60 days after the date of the 
Arbitrator's rejection letter. 1 

C. The Three Groups: Who Is In the Case? 

1 . Group One: People Who Are In the Case 

In general, the people who are in the case or have permission to join the case consist of 

those who: 

a. Filed Claim Sheet On Time. There are approximately 21 ,776 people who filed a 
Claim Sheet by October 1 2, 1999, and were determined "eligible" by the 
Facilitator. 2 

b . Filed "Late Cla im " Ap plica tion, Request Appro ved. Thereareapproximately 
1,631 people who did not file a Claim Sheet on time but who did file a "Late 
Claim" application on time and had the "Late Claim" application approved by 
the Arbitrator. 3 These people have permission to file a late Claim Sheet. The 
Facilitator either gave them or will give them a deadline for filing a Claim Sheet. 
Once the Claim Sheet is filed, if the Facilitator finds them eligible, they will be 
part of the case. 

2. Group Two: People Who Might Get Into the Case 

In general, the people who might get into the case consist of those who: 

a. Filed Timely "Late Claim" Application, No Decision Yet. There are approximately 
7,341 people who did not file a Claim Sheet on time (by October 12, 1999) but 
who did file a "Late Claim" application on time (by September 1 5, 2000) and 
have not yet received a decision on their "Late Claim" application. 

b. "Late Claim" Application Rejected, Filed "Late Claim" Reconsideration Request. 
There are approximately 17,891 people who filed timely requests for 
reconsideration after they had their "Late Claim" applications rejected by the 
Arbitrator and have not yet received decisions on their requests for 
reconsideration. 


When the Arbitrator first officially established a reconsideration policy, the deadline was different. 
Call the Facilitator at 1-800-646-2873 to find out about reconsideration deadlines. 

Approximately 23,148 people filed timely Claim Sheets. Of those, the Facilitator found that 
approximately 21 ,776 are eligible. People in certain categories who were found ineligible have the 
opportunity to file a Petition for Monitor Review up until their petition deadline. The Facilitator 
has identified approximately 1 63 people who have the right to petition the Monitor regarding 
eligibility determinations. Monitor Update No. 5 explains eligibility and the rules and deadlines in 
the Monitor petition process as it relates to eligibility (available from the Monitor's office; call toll- 
free, 1-877-924-7483). 

Statistics in this Update concerning the "Late Claims" process are current as of October 1, 2002. 



376 


Monitor Update 
Understanding Who Is Part of the Pigford Case 
November 27, 2002 
Page 3 


3. Group Three: People Who Will Not Get Into the Case 

The Consent Decree and Court Orders in this case establish cutoff dates for getting into 
the case. These Orders provide that the following people will not get into the case: 

a. Did Not File Timely Claim Sheet and Did Not File Timely " Late Claim "Application. 
People who did not file a Claim Sheet on time (by October 12, 1999) and did not 
file a "Late Claim" application on time (by September 1 5, 2000) will not get into 
the case. There are approximately 8,025 people who filed "Late Claim" 
applications after the deadline (after September 1 5, 2000) — these people will 
not get into the case. IT IS NOW TOO LATE TO FILE A "LATE CLAIM" 

APPLICATION. 

ACCORDING TO THE RULES IN THIS CASE, ANYONE WHO DID NOT FILE A 
CLAIM SHEET BY OCTOBER 1 2, 1 999, ORA "LATE CLAIM" APPLICATION BY 
SEPTEMBER 15, 2000, CANNOT BE PART OF THE CASE. 

b. Filed Timely "Late Claim" Applications, But Lost in "Late Claim" Process. There 
are approximately 52,256 people who filed timely "Late Claim" applications that 
were rejected by the Arbitrator. Some of those people had their deadlines for 
filing reconsideration requests pass without filing a timely request for 
reconsideration: those people will not get into the case. Additionally, some 
people filed timely requests for reconsideration, but the Arbitrator denied their 
request for reconsideration: those people will not get into the case. There is no 
Monitor review of decisions in the "Late Claim" process. 

D. Results for People Who Are In the Case 

Most people who are in the case chose Track A (Adjudication). A chart showing the results for 
people in Track A is attached to this update. A chart showing the results for people in Track B 
is available from the Monitor's Office (1-877-924-7483). 

People who believe that the decision of the Facilitator, Adjudicator, or Arbitrator in their case 
is wrong have an opportunity to petition for Monitor review. Deadlines apply in the Monitor 
review process. 4 Call the Facilitator at 1-800-646-2873 find out about deadlines for 
petitioning for Monitor review and to request a booklet that explains the Monitor review 
process. 

E. Questions 

Individuals may call the Monitor's office toll-free at 1-877-924-7483 with questions. 


The exception is that some decisions made by the Facilitator are not subject to Monitor review. 
The Facilitator can answer individuals' questions about whether or not they have the right to 
petition. 
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Resources for Pigford Claimants 


1. Introduction 

Claimants frequently contact the Office of the Monitor and request information and 
assistance . 1 One of the Monitor's duties is to assist claimants with "other problems" that they 
are having with regard to the Consent Decree. Many claimants, however, have problems that 
are not within the authority of the Monitor to solve. This Monitor Update provides a few 
suggestions for other resources that may be helpful to these claimants. 

2. Debt Relief Available Only for Successful Credit Claims 

Before using the resources mentioned in this Update, a claimant should be aware of two 
warnings. 

a. Other Resources May Be Helpful 

This Update mentions only a few of the possible places that a claimant might turn to for 
help. There are likely many others that are not mentioned here that could be helpful. If a 
group or agency is not listed here, this does not mean that the Monitor's Office thinks 
the group or agency does poor work. 

b. Monitor Cannot Vouch for Groups Mentioned 

Several groups and agencies are mentioned in this Update. The Monitor's Office cannot 
vouch for these groups or agencies. Each claimant should investigate the group or 
organization carefully before taking advice from them. 

3. When the Monitor Can Help 

The Consent Decree permits the Monitor to help claimants resolve problems that claimants 
have with the Consent Decree. For example, the Monitor can help solve claimant problems of 
the following types. 


The Monitor's duties and responsibilities are outlined in the Consent Decree and the Order of 
Reference. Claimants can receive a copy of the Consent Decree and/or the Order of Reference by 

rallinn nnr toll froo nnmhor n.ft77.Q54.7dfi^ anrl ■‘MliiMtinn a rrtrw 
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a. Debt Relief 

Successful Track A credit claimants may be entitled to have part or all of their USDA debt 
forgiven. Debt relief is confusing, however. If a claimant believes that he or she has USDA 
debt that should be forgiven, the Monitor may be able to help. The Monitor has also 
written a short guide, "Monitor Update Number 10, Debt Relief." This Update is available 
by calling the Monitor's toll-free number. Claimants with questions can contact the 
Monitor's Office for further assistance. 

b. Injunctive Relief 

Successful Track A credit claimants are entitled to receive Injunctive Relief. This may 
include, for example, priority consideration for a new USDA loan. If a claimant believes 
his or her right to Injunctive Relief is being denied, the Monitor may be able to help. 
Successful non-credit claimants also are entitled to a limited form of Injunctive Relief. A 
short written guide, "Monitor Update Number 4, Injunctive Relief," may also be of help. 
This Update is available by calling the Monitor's toll-free number. 

c. Other Problems Related to the Consent Decree Settlement 

Prevailing claimants may have other problems related to the Consent Decree. These could 
include, for example, the timing of cash payments, non-credit relief, some tax- related 
problems, and other matters. Claimants with these types of questions should contact the 
Monitor. 

4. How to Contact the Monitor 

a. By Phone - 1-877-924-7483 

Claimants may contact the Office of the Monitor by calling toll free 1-877-924-7483. If 
the operator who answers the call is unable to assist a Claimant, Claimants may make an 
appointment to speak with a member of the Monitor's legal staff. 

b. In Writing 

The Monitor can be reached by writing: 

Office of the Monitor 

P.O. Box 6451 1 

St. Paul, MN 55164-0511 

5. When the Monitor Cannot Help 

Problems faced by claimants often are not related to the Pig ford Consent Decree. The Monitor 
is not allowed to help claimants with these kinds of problems. 

For example, many claimants find it hard to develop the cash flow plans and other financial 
plans that lenders often want to see before a loan is made. Further, some claimants find it 
difficult to deal with private lenders and other creditors. In both cases, since the problems are 
not related to the Consent Decree, the Monitor cannot provide the kind of help the claimant 
may need. The following groups and organizations may, however, be of some help in these 
situations. 
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a. University and Extension Programs 

A number of colleges and universities have programs that are designed to help farmers. 
The programs mentioned below actively aim to assist African American farmers. 

1) Alcorn State Cooperative Extension (Mississippi) 

Alcorn State University Cooperative Extension Program 

Small Farm Outreach Training and Technical Assistance Project 

1000 A. S.U Dr. #479 

Alcorn State, MS 39096-7500 

Phone: 601-877-6128 

Fax: 601-877-6694 

Web site: none 

Service Area: Southwest Mississippi. 

2) Tuskegee University (Alabama) 

Tuskegee University Cooperative Extension Program 

204 Morrison Mayberry Hall 

Tuskegee, Alabama 36088 

Phone: 334-724-4441 

Fax: 334-727-8812 

Web site: www.tusk.edu 

Service area: State of Alabama. 

3) North Carolina A&T Small Farm Outreach Training & Technical Assistance Program 
(North Carolina) 

North Carolina A&T State University 
Cooperative Extension Program 
Greensboro, NC 2741 1 
Phone: 336-334-7024 
Fax: 336-334-7207 

We b s i te : h tt p : //www. ag.ncat.ed u/exte n s i o n/p ro g ra ms/sf otta p/i nd ex . h t m 
Service Area: State of North Carolina. 

4) University of Arkansas of Pine Bluff (Arkansas) 

University of Arkansas of Pine Bluff Small Farms Program 
1 200 North University Drive 

UAPB Mail Slot 4906 
Pine Bluff AR, 71601 
Phone: 870-575-8142, 7246 
Fax: 870-543-8035 
Web site: none 

Service Area: Thirteen Arkansas counties: Jefferson; Lincoln; Drew; Desha; Chicot; 
Ashley; Crittenden; St. Francis, Woodruff; Lee; Phillips; Monroe; Arkansas. 
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5) Southern University 

Louisiana Family Farm Technical Assistance Project 

Southern University 

Baton Rouge, LA 

Phone: 225-771-3863 

Fax: 225-771-5728 

Web site: none 

Service Area: Nineteen parishes in Northeastern Louisiana. 

b. Farm Advocacy Group 

The following groups are generally private nonprofit organizations that work closely with 
African American farmers. They are not part of a college or university. 

1) Arkansas Land and Farm Development Corporation 
Arkansas Land and Farm Development Corporation 
Route 2 Box 291 

Brinkley, AR 72021 
Phone; 870-734-1140 
Fax: 870-734-4197 
Web site: none 

2) Federation of Southern Cooperatives/Land Assistance Fund 

Administrative Office 
2769 Church Street 
East Point, GA 30344 
Phone: 404-765-0991 
Fax: 404-765-9178 

Georgia Field Office 
P.O. Box 3092 
Albany, GA31706 
Phone: 91 2-432-5799 
Fax: 91 2-439-0894 

Rural Training & Research Center 
P.O. Box 95 
Epes, AL 35460 
Phone: 205-652-9676 
Fax: 205-652-9678 

Web site: http://www.federationsoutherncoop.com/ 

c. Legal Organizations 

Claimants may have questions about other legal problems. The Monitor is not allowed to 
provide legal advice to class members. Claimants experiencing legal problems may wish to 
contact one of the following nonprofit organizations that assist family farmers, including 
African American family farmers. 
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1) Land Loss Prevention Project 

Land Loss Prevention Project 
P.0. Box 1 79 
Durham, NC 27702 
Phone: 919-682-5969 
Toll-Free: 1-800-672-5839 
Fax: 91 9-688-5596 
Web site: www.landloss.org 

Service Area: State of North Carolina. 

2) Farmers 'Legal Action Group, Inc. 

Farmers' Legal Action Group, Inc. 

46 E. 4th St., Suite 1301 

St. Paul, MN 55101-1109 
Phone: 651-223-5400 
Fax: 651-223-5335 
Web site: www.flaginc.org 

Service Area: Nationwide. 

d. State Departments of Agriculture 

Each state maintains a state Department of Agriculture. Claimants may want to contact 
their state department of agriculture for additional assistance. A listing of all of the 
states departments of agriculture can be found on the web at: 

http://www.accesskansas.org/kda/stateags.html 

e. USDA 

USDA maintains the following resources that may be of help to claimants. 

1) USDA Hot Line for Minority and Socially Disadvantaged Farmers (MSDA) 

The Farm Service Agency (FSA) has established an Office of Minority and Socially 
Disadvantaged Farmers Assistance (MSDA) to work with minority farmers who 
have concerns about loan applications filed with local FSA offices. The MSDA 
Office will operate Monday to Friday, 8 to 5 p.m. Eastern Time. 

Office of Minority and Socially Disadvantaged Farmers 

Farm Service Agency 

USDA 

1 400 Independence Ave SW 
Mail Stop 0501 
Washington, DC 20250-0501 

Phone: 1-866-538-2610 (toll-free) or 202-720-1584 (local) 

FAX: 1-888-211-7286 (toll-free) or 202-690-3432 (local) 

E-mail: msda@wdc.usda.gov 
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2) USDA Office of Civil Rights - Discrimination Complaints 

USDA maintains an Office of Civil Rights. The Office of Civil Rights is unable to 
address matters arising under the Consent Decree. This Office investigates and 
acts on claims of discrimination involving events in USDA-sponsored programs 
that occur after the close of the Pig ford class period — that is, after December 31 
1996. 

Office of Civil Rights 
USDA 

1400 Independence Avenue SW 
Mail Stop 9410 
Washington, D C 20250 
Phone: 202-720-5964 
TTY 202-402- 021 6 
Fax: None 

Web site: http://www.usda.gov/da/cr.html 

3) Farm Service Agency Appeals 

Farm Service Agency (FSA) applicants may appeal many adverse FSA decisions. 
To appeal an FSA decision, the applicant must ask for a hearing within thirty 
days after he or she received notice of the adverse decision. If an applicant 
receives a letter of denial from FSA, there should be directions about how to go 
forward with an appeal. 



383 


Office of the Monitor 

Pigfordv. Veneman (D.D.C.) 
Brewington v. Veneman (D.D.C.) 


Post Office Box 64511 
St Paul, Minnesota 55164-0511 
Phone (toll-free): 1 -877-924-7483 


Questions and Answers About 
Monitor Review of Decisions 

Version #2 — June 2002 



384 


Questions & Answers About 
Monitor Review of Decisions 
Version #2 — June 2002 
Page 2 


This booklet contains questions and answers about the Monitor's review of decisions made 
by the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. Tt is current as of May 2002. Please read this booklet carefully before you 
prepare your Petition for Monitor Review. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under this Consent Decree and was denied 
any aspect of relief has the right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if the decision in your Track A case granted you 
$50,000 in cash, and some debt relief, but you believe that you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask the Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in the relief awarded. 

My staff and T will review every Petition for Monitor Review that I receive. Please note, 
though/ that I have the power to require reexamination of your claim only if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do this 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

If you choose to file your Petition for Monitor Review without a lawyer, 1 suggest that you 
use the sample form enclosed with this letter (it is called "Monitor Form #1: Petition for 
Monitor Review"). I strongly suggest that you use the form, but you are not required to use 
it — a letter that covers all of the information asked for on the form will do if you prefer 
that. 

The most important thing about the Petition for Monitor Review is your careful, detailed 
explanation of why you think the decision made by the Facilitator, Adjudicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-051 1 
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3. Should I get a lawyer to help me with this Petition for Monitor Review? 

You have the right to proceed without a lawyer, but 1 very strongly encourage you to have 
a lawyer to help you write your Petition for Monitor Review. T think it is a good idea 
because a thorough legal analysis of what has happened in your case will help you to write 
the strongest possible Petition. Tf, however, you choose to file your Petition without a 
lawyer, I will accept it. My staff and I will review all of the details of your Petition and the 
other papers in your file very closely whether or not you have a lawyer. 

You have the right to be represented by any lawyer whom you might choose in the process 
of petitioning for review. If you plan to submit a petition, you may want to contact a local 
lawyer for assistance. Alternatively, Class Counsel in this case maybe able to help you. 
They asked me to tell you that if you want their help, you should send them (a) a letter 
giving them permission to represent you, and (b) a photocopy of the decision denying you 
relief. Class Counsel may be contacted at: 

Alexander J. Pi res, Jr. 

Conlon, Frantz, Phelan and Pires, LLP 
1818 N Street NW, Suite 700 
Washington, DC 20036 
Phone: 202-331-7050 
Fax: 202-331-9306 

J.L. Chestnut 

Chestnut, Sanders, Sanders, Pettway, Campbell & Albright, LLP 

One Union Street 

Selma, AL 36701 

Phone: 334-875-9264 

Fax: 334-875-9375 

Phillip L. Fraas 
555 13th Street NW 
Washington, DC 20004 
Phone: 202-637-6624 
Fax: 202-637-5910 

Some lawyers may agree to represent you at no charge — they may be willing to try to seek 
payment of their fees from the government rather than from you. 

4. Can the Monitor actually change decisions? 

No. The Consent Decree provides that the Monitor does not have the power to reverse or 
change any decisions. 1 do have the power to "direct their reexamination’" by the 
Facilitator, Adjudicator, or Arbitrator. That means that I can require them to review your 
case again. 
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The Adjudicator's office has informed me that when I direct reexamination, a different 
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the 
decision maker for all eligible Track A claims.) 

5. When can the Monitor require that a claim be reviewed again? 

T have the power to require that your claim be reviewed again, but only if T find that the 
initial decision contained a "clear and manifest error . . . [that] has resulted or is likely to 
result in a fundamental miscarriage of justice." I put those words in quotations because 
that is what the Consent Decree says. When I find an error that meets that test, I will 
require that the claim be reviewed again. In the letter 1 write requiring the review, 1 will 
explain the error(s) that T found. You will be sent a copy of any such letter that T write in 
your case. If 1 do not find an error that meets that test, your request for reexamination will 
be denied. 

6. What papers can the Monitor review? 

In general, the Monitor's office will review your case and make a decision based only on 
the following: (a) the claim form that you submitted when you first made your claim; 

(b) the materials that the government submitted in response to your claim form; (c) the 
decision of the Facilitator, Adjudicator, or Arbitrator that you or the government thinks is 
wrong; (d) your Petition for Monitor Review or the government's Petition for Monitor 
Review; and (e) any response to the Petition for Monitor Review. 

If you are requesting Monitor review, you (or your lawyer) only need to send me your 
Petition for Monitor Review. If the government is requesting Monitor review, you (or your 
lawyer) may send me a response to the government's Petition for Monitor Review. I have 
access to the claim form, the materials the government submitted, and the initial decision 
in your case. 

7. Can I send in additional information and papers for the Monitor to 
review as part of my Track A case? 

You were responsible for raising all of the issues and presenting all of the facts of your case 
in your original claim form. Although that is the rule, in some limited, special 
circumstances the Monitor's office will consider additional information and papers that 
you send in with your Petition for Monitor Review. 

As you may know, there have been many more claims in this case than anyone expected. 
Because of the large number of claims and for other reasons, there may have been 
problems in the claims process in some cases that caused a fundamental miscarriage of 
justice. In some of those cases, it maybe impossible to correct an injustice without referring 
to additional information and papers that were not filed with the original claim form. 
Judge Friedman addressed this issue in an Order on April 4, 2000. The Order provides that 
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in Track A cases, the Monitor may consider additional information and papers when they 
"address a potential flaw or mistake in the claims process that . . . would result in a 
fundamental miscarriage of justice if left unaddressed." 

If you think that there was a flaw or mistake at any point in the processing of your claim, 
and you think that because of that mistake to fully tell your story you need to show the 
Monitor information or papers that were not included with your original claim form, 
please send that information and a copy of those papers to me along with your Petition. 
The flaw or mistake could have occurred when you or the attorney filled out your claim 
form, when the government made its submission, when the Adjudicator made its decision, 
or at any other stage of processing the form. 

If you are going to send in additional papers with your Petition for Monitor Review of 
your Track A case, please be sure to describe the flaw or mistake in your Petition. T will not 
be able to consider your additional information or papers unless 1 understand how they 
address a flaw or mistake in the claims process. 

8. Can I send in additional papers for the Monitor to review as part of my 
Track B case? 

No. The Judge's Order of April 4, 2000, states that the Monitor may not review additional 
papers in Track B cases. The Order explains that the rule is different for Track B because of 
the more expanded opportunities to develop an official record in Track B cases. 

9. Can I see what the government submitted in my Track A case before I 
write my Petition for Monitor Review? 

The general rule is that the government's submission in your case may not be given out to 
anyone — not even to you — because it contains confidential information about the white 
farmer(s) who you named on your claim form. 

The Privacy Act is a statute that applies to certain information about individuals and that 
places restrictions on the disclosure of that information. Judge Friedman entered a 
"Privacy Order" in this case. Tt allows certain people to get access to information that is 
protected by the Privacy Act if they sign the Privacy Order and agree to live by its terms. 
The rules about access to this information follow. 

9a. If you are represented by Class Counsel. Class counsel in this case have signed 
the Privacy Order — if they are representing you, they can get access to the 
government's submission in your case. (See question 3 above for information about 
how to contact Class Counsel.) 

9b. If you are represented by a lawyer other than Class Counsel. If you are 
represented by a lawyer other than Class Counsel, your lawyer may sign the Privacy- 
Order and go through a simple procedure to get a copy of whatever the government 
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submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877- 
924-7483 to obtain a copy of the Privacy Order. Once (1) you sign a form indicating 
that the lawyer represents you; (2) your lawyer signs the Privacy Order 
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the 
Facilitator will send your lawyer a copy of the government's submission in your case. 

9c. If you are not represented by a lawyer. If you have decided to write your Petition 
for Monitor Review on your own without a lawyer and you would like to see a copy 
of the government's submission in your case, please call my office directly at 1-877- 
924-7483. We will make arrangements for you to see the parts of the submission that 
are not prohibited from disclosure by the Privacy Order. 

10. Can I talk with the Monitor's office about my Petition for Monitor 
Review? 

No. Judge Friedman's Order of April 4, 2000, provides that this review process is a "paper- 
only" process. That means that I will base my decisions entirely on the papers in your file, 
not on any conversations that my staff or I have with you. Your Petition for Monitor 
Review is your only chance to explain why the decision was a "clear and manifest error." 
That is why you must be so careful to tell the complete story in writing in your Petition. 

As 1 explained in the letter that 1 sent to you with this booklet, my staff and 1 will be happy 
to talk with you about any problems you may have other than problems with the decision 
in your case. For example, my staff and T can talk with you on the phone or in person to try 
to solve any problems you may have with injunctive relief. ("Injunctive relief" refers to 
approved claimants' rights to get priority consideration for certain loans, and for purchases 
and leases of inventory property, along with other rights. For a detailed explanation of 
those rights, call 1-877-924-7483 and ask for the "injunctive relief" update free of charge.) 

11. Can USDA take action against me on a loan while the Monitor is 
reviewing my case? 

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor 
Review by a certain date the protection of a "freeze" of certain USDA action. To benefit 
from the freeze, your Petition must be mailed and postmarked by the deadline in your 
case. The deadline for filing a petition for Monitor Review is discussed in question number 
14, below. Under the terms of the freeze, USDA agrees not to accelerate your loan, 
foreclose on your loan, or dispose of any inventory property that once belonged to you 
while the freeze is in effect. The freeze will be in effect until the Monitor's review of the 
Petition is complete and the reexamination, if any, is complete. 

The freeze does not prevent USDA from recovering debts you owe to the federal 
government through administrative offset. However, if your Track A or Track B claim is 
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successful, under certain circumstances USDA will refund any money that they recovered 
from you by offset. 

The exact terms of the freeze are described in a policy notice that was issued by USDA. Tf 
you would like a copy of it, please call my office at l-877-924-7483to request it. You may 
also call and request Monitor Update Number 6, which explains the freeze. 

12. What if my Track A claim involved attempting to apply for a loan, and 
my claim was denied? 

Some claims that focused on attempts to apply for a loan or other farm benefit may be 
denied by the Adjudicator or Arbitrator for failing to meet the rules that govern these 
claims. Tf you have one of these claims, please be sure to answer the following questions in 
your Petition for Monitor Review: 

a. Did you contact a USDA office (or employee of that office) and state that you wanted 
to apply for a particular loan or benefit? Tf yes, please explain. 

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit 
application forms or otherwise discourage you from applying? If yes, please explain 
in detail. 

c. Please state the year and general time of year (month or season) when you tried to 
apply. If you tried more than once, please list every time you tried. 

d. Please state the type and amount of loan for which you were applying. ("Types" of 
loans mean, for example, operating loans or farm ownership loans.) 

e. Please state how you planned to use the money (for example, to plant corn or to buy 
a tractor). 

f. Please explain why your farm plans were consistent with farming operations in your 
area in that year. (For example, please explain why your farm plans would work in 
your type of climate and soil, or explain how the crops or livestock in your plan were 
typical for your area.) 

13. What if I already submitted my Petition for Monitor Review? 

If yoiTve already submitted your petition, you may call my office at 1-877-924-7483 to find 
out the status of the petition — we can tell you whether it has been sent to the government 
for response, and whether the Facilitator has routed your case file to the Monitor's office 
for a decision. We are working on thousands of petitions, and we are doing a very careful 
review of each one. Because there are so many petitions in the process, we cannot predict 
the date when the Monitor will make a decision in your case. 
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14. Is there a deadline for Petitioning for Monitor Review? 

Yes. A court order dated July 14, 2000, established deadlines for Petitions for Monitor 
Review. 

a. Decisions dated on or before July 14, 2000. If the Adjudicator or Arbitrator 
decision was dated on or before July 14, 2000, the Petition must have been submitted 
by November 13, 2000 (or, if the claimant was listed on a Register of petitions, the 
petitions submitted by the claimant's attorney must have been postmarked by 
September 15, 2001, as described by Court Orders dated November 8, 2000, and 
May 15, 2001). 

b. Decisions dated after July 14, 2000. If the Adjudicator or Arbitrator decision was 
dated after July 14, 2000, the Petition must be postmarked by 120 days after the date 
of the Adjudicator or Arbitrator decision. 

No Petitions or additional Petition information can be submitted after your deadline has 
passed. For more information about the petition deadline, please call our office at 1-877- 
924-7483 and request Monitor Update Number 3. 

15. What are the steps in the Monitor review process? 

In general, there are three steps. 

First, you or your lawyer must send me a written Petition for Monitor review. 

Second, the government will have a chance to respond to your Petition. 

Third, the facilitator will route your file to the Monitor for decision, and the Monitor's 
office will review your case. I will send you a letter explaining my decision. Tf T decide to 
direct reexamination, 1 will write a "reexamination letter" that explains the clear and 
manifest errors that I found in your file — that letter, along with any documents that I have 
accepted into the record in your case, v ■ the Facilitator, Adjudicator, or 

Arbitrator, and copies will be sent to yc government. If I decide not to direct 

reexamination, I will send you a letter explaining my reasoning. 

16. Can USDA ask the Monitor to review cases too? 

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same 
standards as those described above for claimants. 

17. Can I appeal the Monitor's decision? 

No. The Monitor's decision is final. If the Monitor decides not to grant reexamination in 
your case, there are no more opportunities for appeal under the Consent Decree in the 
Pigford lawsuit. 
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Monitor Form #1: 

Petition for Monitor Review 

1. Background 

Name: 

Address: 

City: 

Phone: 

Claim #: 

Today's Date: 

2. Representation 

Are you represented by a lawyer regarding this Petition for Monitor Review? 

I I Yes HH No 
If yes, who? 

Name: 

Address: 

City: State: Zip: 

Phone: 

If you check "yes" and give us your lawyer's name and address, we will send 
your lawyer copies of all of the papers that we send to you. 

3. Additional Information or Papers 

Are you submitting any additional information or papers along with your Petition for 
Monitor Review? 

I | Yes n No 

If no, go to section 4 below. 

If yes, please explain the flaw(s) or mistake(s) in the claims process in your case. 
(Please feel free to attach more pages.) 


State: Zip: 

Fax: 

Tracking #: 
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Please describe the additional information or papers that you would like the 
Monitor to review because of the fiaw(s) or mistake(s). (Please feel free to attach 
more pages.) 


Please explain why there would be a fundamental miscarriage of justice if the 
Monitor does not consider the additional information or papers. (Please feel free 
to attach more pages.) 


4. Explain the Error 

As explained in the letter and booklet that were sent with this form, the Monitor can 
only require reexamination of your decision if she finds that the decision was a "clear 
and manifest error" likely to result in a "fundamental miscarriage of justice." Please 
explain why the decision in your case was that type of "clear and manifest error." It is 
very important that you explain in full detail every reason why the decision was a 
"clear and manifest error." (Please feel free to attach more pages.) 


Petition for Monitor Review — Page 2 
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5. Claims Involving Attempts to Apply 

If your claim of discrimination involved your attempt to apply for a loan, please 
answer the following questions. (If your claim is not about an attempt to apply for a 
loan, please go to part 6.) (Please feel free to attach more pages.) 

a. Did you contact a USD A office (or employee of that office) and state that you 
wanted to apply for a particular loan or benefit? If yes, please explain. 


b. Did a USD A employee (or employees) refuse to provide you with loan or 
benefit application forms or otherwise discourage you from applying? If yes, 
please explain in detail. 


Petition for Monitor Review — Page 3 
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c. Please state the year and general time of year (month or season) when you tried 
to apply. Tf you tried more than once, please list every time you tried. 


d. Please state the type and amount of loan for which you were applying. 

("Types" of loans mean, for example, operating loans or farm ownership loans.) 


e. Please state how you planned to use the money (for example, to plant corn or to 
buy a tractor). 


f. Please explain why your farm plans were consistent with farming operations in 
your area in that year. (For example, please explain why your farm plans would 
work in your type of climate and soil, or explain how the crops or livestock in 
your plan were typical for your area.) 


6. Signature 

Please sign here. By signing this Petition, you are promising that you believe that 
everything you are saying in this Petition is true. 


Signature Date 

7. Submit Your Petition 

Submit your completed Petition for Monitor Review to: 

Office of the Monitor 

P.O. Box 64511 

St. Paul, MN 55164-051 1 

The Monitor's office will send you a letter confirming that they have received this 
Petition for Monitor Review from you. The letter will include a photocopy of your 
Petition for Monitor Review for your records. 


Petition for Monitor Review — Page 4 
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Monitor Form #1: 

Petition for Monitor Review 

1. Background 

Name: 

Address: 

City: 

Phone: 

Claim #: 

Today's Date: 

2. Representation 

Are you represented by a lawyer regarding this Petition for Monitor Review? 

I I Yes HH No 
If yes, who? 

Name: 

Address: 

City: State: Zip: 

Phone: 

If you check "yes" and give us your lawyer's name and address, we will send 
your lawyer copies of all of the papers that we send to you. 

3. Additional Information or Papers 

Are you submitting any additional information or papers along with your Petition for 
Monitor Review? 

I | Yes n No 

If no, go to section 4 below. 

If yes, please explain the flaw(s) or mistake(s) in the claims process in your case. 
(Please feel free to attach more pages.) 


State: Zip: 

Fax: 

Tracking #: 
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Please describe the additional information or papers that you would like the 
Monitor to review because of the fiaw(s) or mistake(s). (Please feel free to attach 
more pages.) 


Please explain why there would be a fundamental miscarriage of justice if the 
Monitor does not consider the additional information or papers. (Please feel free 
to attach more pages.) 


4. Explain the Error 

As explained in the letter and booklet that were sent with this form, the Monitor can 
only require reexamination of your decision if she finds that the decision was a "clear 
and manifest error" likely to result in a "fundamental miscarriage of justice." Please 
explain why the decision in your case was that type of "clear and manifest error." It is 
very important that you explain in full detail every reason why the decision was a 
"clear and manifest error." (Please feel free to attach more pages.) 


Petition for Monitor Review — Page 2 
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5. Claims Involving Attempts to Apply 

If your claim of discrimination involved your attempt to apply for a loan, please 
answer the following questions. (If your claim is not about an attempt to apply for a 
loan, please go to part 6.) (Please feel free to attach more pages.) 

a. Did you contact a USD A office (or employee of that office) and state that you 
wanted to apply for a particular loan or benefit? If yes, please explain. 


b. Did a USD A employee (or employees) refuse to provide you with loan or 
benefit application forms or otherwise discourage you from applying? If yes, 
please explain in detail. 


Petition for Monitor Review — Page 3 
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This booklet contains questions and answers about die Monitor's review of decisions made 
by the Adjudicator, Arbitrator, and Facilitator in the Pigford case. This booklet was written 
by the Monitor. Tt is current as of October 2003. Please read this booklet carefully before 
you prepare your Petition for Monitor Review or if you have questions about die Monitor 
Review process. 

1. Who can ask the Monitor to review their case? 

Anyone who filed a Track A or Track B claim under diis Consent Decree and was denied 
any aspect of relief has die right to ask my office to review what happened. You can ask for 
review if your claim was denied, and you can ask for review if your claim was partly 
approved and partly denied. For example, if the decision in your Track A case granted you 
$50,000 in cash and some debt relief, but you believe tiiat you were entitled to more debt 
relief, you may Petition for Monitor Review. 

The government can also ask die Monitor to review approved decisions that it believes 
should have been denied or that it believes contain errors in the relief awarded. 

My staff and I will review every Petition for Monitor Review diat I receive. Please note, 
though, that I have the power to require reexamination of your claim only if I find a "clear 
and manifest error" in your case. "Clear and manifest error" is explained in question 5 
below. 

2. How can I get the Monitor to review my case? 

Your case will be reviewed only if you file a Petition for Monitor Review. You can do dtis 
through your lawyer, or you can do it on your own. I strongly suggest that you use a 
lawyer. (See question 3 below.) 

Tf you choose to file your Petition for Monitor Review without a lawyer, T suggest that you 
use die sample form enclosed with diis letter (it is called "Monitor Form #1: Petition for 
Monitor Review"). I strongly suggest that you use die form, but you are not required to use 
it — a letter that covers ad of the information asked for on die form will do if you prefer 
that. 

The most important thing about the Petition for Monitor Review is your careful, detailed 
explanation of why you think die decision made by die Facilitator, Adjudicator, or 
Arbitrator was a "clear and manifest error." "Clear and manifest error" is described in 
question 5 below. 

You or your lawyer can send your Petition for Monitor Review to me at: 

Office of die Monitor 

P.O. Box 64511 

St. Paul, MN 55164-0511 
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3. Should I get a lawyer to help me with this Petition for Monitor Review? 

You have the right to proceed without a lawyer, but 1 very strongly encourage you to have 
a lawyer to help you write your Petition for Monitor Review. T think it is a good idea 
because a thorough legal analysis of what has happened in your case will help you to write 
the strongest possible Petition. Tf, however, you choose to file your Petition without a 
lawyer, I will accept it. My staff and I will review all of tire details of your Petition and the 
other papers in your file very closely whether or not you have a lawyer. 

You have the right to be represented by any lawyer whom you might choose in the process 
of petitioning for review. If you plan to submit a petition, you may want to contact a local 
lawyer for assistance. Alternatively, Class Counsel in this case maybe able to help you. 
They asked me to tell you that if you want their help, you should send tlrem (a) a letter 
giving them, permission to represent you, and (b) a photocopy" of the decision denying you 
relief. Class Counsel may be contacted at: 

Alexander J. Pires, Jr. 

Conlon, Frantz, Phelan and Pires, LLP 
1818 N Street NW, Suite 700 
Washington, DC 20036 
Phone: 202-331-7050 
Fax: 202-331-9306 

J. L. Chestnut 

Chestnut, Sanders, Sanders, Pettway", Campbell & Albright, LLP 

One Union Street 

Selma, AL 36701 

Phone: 334-875-9264 

Fax: 334-875-9375 

Phillip L. Fraas 
Attorney at Law 
3050 K Street NW, Suite 400 
Washington, DC 20007-5108 
Phone: 202-342-8864 
Fax: 202-342-8451 

Some lawyers may agree to represent you at no charge — they maybe willing to try to seek 
payment of their fees from dre government rather than from you. 

4. Can the Monitor actually change decisions? 

No. The Consent Decree provides that tire Monitor does not have the power to reverse or 
change any decisions. I do have the power to "direct their reexamination" by the 
Facilitator, Adjudicator, or Arbitrator. That means that 1 can require them to review your 
case again. 
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The Adjudicator's office has informed me that when I direct reexamination, a different 
Adjudicator will be assigned to do the reexamination in your case. (The Adjudicator is the 
decision maker for all eligible Track A claims.) 

5. When can the Monitor require that a claim be reviewed again? 

T have the power to require that your claim be reviewed again, but only if I find that the 
initial decision contained a "clear and manifest error . . . [that] has resulted or is likely to 
result in a fundamental miscarriage of justice." I put those words in quotations because 
that is what the Consent Decree says. When I find an error that meets that test, I will 
require that the claim be reviewed again. In the letter 1 write requiring the review, 1 will 
explain the error(s) thatT found. You will be sent a copy of any such letter that T write in 
your case. If 1 do not find an error that meets that test, your request for reexamination will 
be denied. 

6. What papers can the Monitor review? 

hi general, the Monitor's office will review your case and make a decision based only on 
the following: (a) the claim form that you submitted when you first made your claim; 

(b) the materials that the government submitted in response to your claim form; (c) the 
decision of the Facilitator, Adjudicator, or Arbitrator that you or the government thinks is 
wrong; (d) your Petition for Monitor Review or die government's Petition for Monitor 
Review; and (e) any response to the Petition for Monitor Review. 

If you are requesting Monitor review, you (or your lawyer) only need to send me your 
Petition for Monitor Review. If the government is requesting Monitor review, you (or your 
lawyer) may send me a response to the government's Petition for Monitor Review. 1 have 
access to the claim form, the materials the government submitted, and the initial decision 
in your case. 

7. Can I send in additional information and papers for the Monitor to 
review as part of my Track A case? 

You were responsible for raising all of the issues and presenting all of the facts of your case 
in your original claim form. Although that is the rule, in some limited, special 
circumstances the Monitor's office will consider additional information and papers that 
you send in with your Petition for Monitor Review. 

As you may know, there have been many more claims in this case than anyone expected. 
Because of the large number of claims and for other reasons, there may have been 
problems in the claims process in some cases that caused a fundamental miscarriage of 
justice. In some of those cases, it maybe impossible to correct an injustice without referring 
to additional information and papers that were not filed with the original claim form. 
Judge Friedman addressed this issue in an Order on April 4, 2000. The Order provides that 
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in Track A cases, the Monitor may consider additional information and papers when they 
"address a potential flaw or mistake in the claims process that . . . would result in a 
fundamental miscarriage of justice if left unaddressed." 

If you think that there was a flaw or mistake at any point in the processing of your claim, 
and you think that because of that mistake to fully tell your story you need to show the 
Monitor information or papers that were not included with your original claim form, 
please send that information and a copy of those papers to me along with your Petition. 

The flaw or mistake could have occurred when you or the attorney filled out your claim 
form, when the government made its submission, when tire Adjudicator made Iris decision, 
or at any other stage of processing the form. 

If you are going to send in additional papers with your Petition for Monitor Review of 
your Track A case, please be sure to describe the flaw or mistake in your Petition. I will not 
be able to consider your additional information or papers unless 1 understand how they 
address a flaw or mistake in the claims process. 

8. Can I send in additional papers for the Monitor to review as part of my 
Track B case? 

No. The Judge's Order of April 4, 2000, states that the Monitor may not review additional 
papers in Track B cases. lire Order explains that the rule is different for Track B because of 
tire more expanded opportunities to develop an official record in Track B cases. Monitor 
Update #8, "Procedural Rules for Track B Cases" addresses the rules for Monitor Review of 
Track B cases. 

9. Can I see what the government submitted in my Track A case before I 
write my Petition for Monitor Review? 

The general rule is that the government's submission in your case may not be given out to 
anyone — not even to you — -because it contains confidential information about the white 
farmer(s) who you named on your claim form. 

The Privacy Act is a statute that applies to certain information the government maintains 
about individuals and that places restrictions on the disclosure of that information. Judge 
Friedman entered a "Privacy Order" in this case. Tt allows certain people to get access to 
information that is protected by the Privacy Act if they sign die Privacy Order and agree to 
live by its terms. The rules about access to this information follow. 

9a. If you are represented by Class Counsel. Class Counsel in this case have signed 
die Privacy Order — if they are representing you, diey can get access to die 
government's submission in your case. (See question 3 above for information about 
how to contact Class Counsel.) 
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9b. If you are represented by a lawyer other than Class Counsel. If you are 
represented by a lawyer other than Class Counsel, your lawyer may sign the Privacy 
Order and go through a simple procedure to get a copy of whatever the government 
submitted to the Adjudicator in your case. Your lawyer may call my office at 1-877- 
924-7483 to obtain a copy of the Privacy Order. Once (I) you sign a form indicating 
that tire lawyer represents you; (2) your lawyer signs tire Privacy Order 
Acknowledgement Form; and (3) both papers are filed with the Facilitator, the 
Facilitator will send your lawyer a copy of tire government's submission in your case. 

9c. If you are not represented by a lawyer. If you have decided to write your Petition 
for Monitor Review on your own without a lawyer and you would like to see a copy 
of the government's submission in your case, please call my office directly at 1-877- 
924-7483. We will make arrangements for you to see tire parts of tire submission that 
are not prohibited from disclosure by the Privacy Order. 

10. Can I talk with the Monitor's office about my Petition for Monitor 
Review? 

No. Judge Friedman's Order of April 4, 2000, provides drat dris review process is a "paper- 
only" process. That means that I will base my decisions entirely on dre papers in your file, 
not on any conversations that my staff or I have with you. Your Petition for Monitor 
Review is your only chance to explain why tire decision was a "clear and manifest error." 
That is why you must be so careful to tell the complete story in writing in your Petition. 

As I explained in the letter that I sent to you with this booklet, my staff and I will be happy 
to talk widr you about any problems you may have other than problems widr the decision 
in your case. For example, my staff and I can talk with you on the phone or in person to try 
to solve airy problems you may have widr injunctive relief. ("Injunctive relief" refers to 
approved claimants' rights to get priority consideration for certain loans, and for purchases 
and leases of inventory property, along widr odrer rights. For a detailed explanation of 
drose rights, call 1-877-924-7483 and ask for dre "injunctive relief" update free of charge.) 

11. Can USDA take action against me on a loan while the Monitor is 
reviewing my case? 

USDA voluntarily agreed to give all claimants who submit their Petitions for Monitor 
Review by a certain date the protection of a "freeze" of certain USDA action. To benefit 
from dre freeze, your Petition must be mailed and postmarked by dre deadline in your 
case. The deadline for filing a petition for Monitor Review is discussed in question number 
14, below. Under dre terms of dre freeze, USDA agreed not to accelerate your loan, 
foreclose on your loan, or dispose of any inventory property that USDA acquired through 
foreclosure that once belonged to you while the freeze is in effect The freeze will be in 
effect until dre Monitor's review of tire Petition is complete and tire reexamination, if any, 
is complete. 
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The freeze does not prevent USDA from recovering debts you owe to die federal 
government through administrative offset. However, if your Track A or Track B claim is 
successful, under certain circumstances USDA will refund money that they recovered from 
you by offset. 

The exact terms of the freeze are described in a policy notice that was issued by USDA. If 
you would like a copy of it, please call my office at 1-877-924-7483 to request it. You may 
also call and request Monitor Update Number 6, which explains the freeze. 

12. What if my Track A claim involved attempting to apply for a loan, and 
my claim was denied? 

Some claims that focused on attempts to apply for a loan or other farm benefit may be 
denied by die Adjudicator or Arbitrator for failing to meet die rules diat govern tiiese 
claims. Tf you have one of these claims, please be sure to answer the following questions in 
your Petition for Monitor Review: 

a. Did you contact a USDA office (or employee of diat office) and state that you wanted 
to apply for a particular loan or benefit? Tf yes, please explain. 

b. Did a USDA employee (or employees) refuse to provide you with loan or benefit 
application forms or otherwise discourage you from applying? If yes, please explain 
in detail. 

c. Please state the year and general time of year (month or season) when you tried to 
apply. If you tried more than once, please list every time you tried. 

d. Please state die type and amount of loan for which you were applying. ("Types" of 
loans mean, for example, operating loans or farm ownership loans.) 

e. Please state how you planned to use the money (for example, to plant corn or to buy 
a tractor). 

f . PI ea se e xp la i n why yo u r fa r m plans we re co ns i ste nt w ith f a r m i ng o p e rat io ns i n yo u r 
area in diat year. (For example, please explain why your farm plans would work in 
your type of climate and soil, or explain how the crops or livestock in your plan were 
typical for your area.) 

13. What if I already submitted my Petition for Monitor Review? 

If you've already submitted your petition, you may call my office at 1-877-924-7483 to find 
out die status of die petition — we can tell you whether it has been sent to die government 
for response, and whether die Facilitator has routed your case file to the Monitor's office 
for a decision. We are working on thousands of petitions, and we are doing a very careful 
review of each one. Because diere are so many petitions in die process, we cannot predict 
the date when the Monitor will make a decision in your case. 
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14. Is there a deadline for Petitioning for Monitor Review? 

Yes. Two court orders established deadlines for Petitions for Monitor Review. One order, 
dated July 14, 2000, established deadlines for Petitions for Monitor Review in Track A and 
Track B cases. The other Order, dated October 29, 2002, established a deadline for filing 
Petitions for Monitor review of Facilitator Eligibility determinations. 

a. Track A Adjudication or Track B Arbitration 

(1) Decisions dated on or before July 14, 2000. Tf the Adjudicator or Arbitrator 
decision was dated on or before July 14, 2000, die Petition must have been 
submitted by November 13, 2000 (or, if the claimant was listed on a Register of 
Petitions, die petitions submitted by die claimant's attorney must have been 
postmarked by September 15, 2001, as described by Court Orders dated 
November 8, 2000, and May 15, 2001). 

(2) Decisions dated after July 14, 2000. If die Adjudicator or Arbitrator decision was 
dated after July 14, 2000, die Petition must be postmarked by 120 days after die 
date of the Adjudicator or Arbitrator decision. 

b. Facilitator Review of Eligibility Determinations 

(1) Decision on or before October 29, 2002 — deadline was February 26, 2003. If die 
decision by the Facilitator was made on or before October 29, 2002, the deadline 
for filing a petition for Monitor review was February 26, 2003. 

(2) Decision after October 29, 2002 — deadline 120 days after Decision. Tf the 

decision by die Facilitator is made after October 29, 2002, die deadline for filing a 
petition for Monitor review is 120 days from the date of the decision. For 
example, if die Facilitator made a decision on November 4, 2002, die deadline for 
filing a petition for Monitor review would be March 4, 2003. 

No Petitions or additional Petition information can be submitted after your deadline has 
passed. For more information about die petition deadline, please cad our office at 1-877- 
924-7483. 

15. What are the steps in the Monitor review process? 

Tn general, there are three steps. 

First, you or your lawyer must send me a written Petition for Monitor review. 

Second, die government will have a chance to respond to your Petition. 

Third, die Facilitator will route your file to die Monitor for decision, and die Monitor's 
office will review your case. If I decide to direct reexamination, I will write a 
"reexamination letter" that explains the clear and manifest error(s) that I found in your 
file — that letter, along vvitii any documents that I have accepted into the record in your 
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case, will be sent to the Facilitator, Adjudicator, or Arbitrator, and copies of the letter will 
be sent to you and to the government. If I decide not to direct reexamination, 1 will send 
you a letter explaining my reasoning. 

16. Can USDA ask the Monitor to review cases too? 

Yes. When USDA files Petitions for Monitor Review, USDA will be held to the same 
standards as those described above for claimants. 

17. Can I appeal the Monitor's decision? 

No. The Monitor's decision is final, if the Monitor decides not to grant reexamination in 
your case, there are no more opportunities for appeal under tire Consent Decree in tire 
Pigford lawsuit, if you think there was an important clerical or administrative error in your 
decision, you may ask the Monitor to review the decision and consider issuing an 
amended decision. 
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Pigford Revisited 1 

Testimony of Arianne Calender 
General Counsel 
Environmental Working Group 

Before the Subcommittee on Constitution 
House Judiciary Committee 

Washington, D.C. 

September 28, 2004 

Mr. Chairman, Members of the Subcommittee, thank you for the opportunity to testify 
today. My name is Arianne Callender, and I am General Counsel to the Environmental 
Working Group (EWG), a nonprofit research and advocacy organization based here in 
Washington, DC. Environmental Working Group teamed up with John Boyd, President of 
the National Black Farmers' Association (NBFA), to conduct a study of the landmark 
settlement between black family farmers and the United States Department of 
Agriculture (USDA), in the case known as Pigford v. Glickman. Mr. Chairman, I want to 
acknowledge Mr. Boyd, who is here today, for the invaluable contributions he and his 
organization have made to EWG in conducting our research, and more importantly, for 
the courage, persistence and skill with which he has sought to regain justice for black 
family farmers, and through those efforts, to redeem the very essence of justice for all 
Americans. After reading reports of farmers facing unexpected opposition within the 
Pigford settlement process, and we set out to learn and report on the state of play of 
the settlement. We analyzed court documents and settlement statistics, interviewed 
farmers and attorneys involved in the settlement, talked to the settlement's governing 
bodies, and reviewed expense reports and timesheets from the United States 
Department of Justice (DOJ). The results of the study are available on the EWG 
website, www.ewg.org. 

EWG and NBFA Report Findings. 

Four major findings arose from our study. 

• Nine in ten black family farmers who came forward with complaints of 
discrimination were denied access to the settlement funds. 

• The settlement was estimated to be worth 2.3 bilLion dolLars in compensation to 
black family farmers before the size of the class was determined. Depending on the 
actual size of the class, the value of the settlement could have gone much higher. 
Ultimately, the size of the class was larger than expected, but black family farmers 
received only 25% of the settlement's estimated value in direct payments awarded 
through the settlement-$650 million. 


1 A copy of alL of the Appendixes has been provided to the Subcommittee Clerk and are 
available upon request. 
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• USDA withheld vital information that was required of black family farmers in order 
to prove their settlement claims. 

• USDA spent twelve million dollars to pay for 56,000 staff hours of legal work by the 
Department of Justice to challenge black family farmers' settlement claims one-by- 
one. 

Fundamental Civil Trial Protections Were Absent from the Pigford Settlement. 

A major concern arising from these findings is that secrecy and a biased procedural 
structure have made black family farmers vulnerable to the same inequities that led to 
the lawsuit in the first place. In particular, several key protections of civil trials have 
not been provided in the settlement. 

For one, the settlement proceedings are conducted in secret, and do not have the 
transparency of civil trials, which have public proceedings and a public docket. In the 
Pigford settlement, hearings are held in secret, all of the parties are required to sign 
confidentiality agreements, all documents are confidential, and in some instances, 
farmers must make special requests to obtain written rulings in their own cases. This 
lack of transparency substantially limits the potential for public accountability and 
scrutiny of the conduct and decision-making of USDA, DOJ, the arbitrator, the 
adjudicators or the monitor. It's worth noting that it was only as a result of public 
accountability and scrutiny that USDA was forced to confront and document its history 
of discrimination to begin with, and ultimately enter into the Pigford settlement. 

Another key civil trial protection absent in the Pigford settlement is the right to 
discovery. In court, both parties in a case have the right to demand information from 
their opponent that is relevant to the allegations of the lawsuit. The Pigford 
settlement provided for no such discovery rights. Although the Track B arbitration 
process called for the disclosure of witnesses, the settlement's consent decree included 
no other provisions for information exchange between the parties. This created a 
formidable burden for all farmers in the Pigford case, who had to prove discrimination 
without the benefit of access to information heLd in USDA files, particularly information 
about similarly situated white farmers. This is precisely the type of information USDA's 
Civil Rights Action Team used in it's landmark 1997 report to document the widespread 
discrimination that the department ultimately acknowledged. 

The farmers in the settlement routinely found themselves, instead of in a room full of 
documents produced through discovery, face-to-face with the same individuals who 
were responsible for the discrimination that gave rise to their claim in the first place, 
asking for the information on white farmers that was necessary to prove their claims. 
Thus, the settlement's lack of structure and procedure provided yet another opportunity 
for USDA or Farm Services employees to continue to discriminate against black family 
farmers. 

The Pigford settlement also failed to provide for the right to an appeal. In court, 
parties have the opportunity to appeal decisions to a neutral body that has the power 
to overturn unfair or incorrect decisions of the lower court. In the Pigford settlement, 
the only way to challenge the decisions is to ask the Monitor to instruct the original 
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decision-maker to reconsider the ruling. In addition, all of the decision-makers in the 
Pigford settlement are private parties. Thus, the Pigford class members not only have 
no way to obtain a reversal, but without any accountability to the public or an appeal 
body, the decision-makers in the settlement have diminished incentive to ensure that 
their decisions are correct and just. 

Finally, the Pigford settlement failed to establish rules of procedure or provide 
definitions for the standards created in the settlement. These family farmers went into 
the settlement process expecting a simple, benign bureaucratic encounter, seeking to 
claim what the court described as a "virtually automatic cash payment of $50,000" with 
little or no documentation required-something almost as easy as applying for a driver's 
license. See Pigford v. Glickman . 182 F.R.D. 82, 95 (D.D.C. 1999), attached herein as 
Appendix C, emphasis added. Instead, they faced a hostile, complex process for which 
they simply were not prepared. 

For instance, section 5(g) of the consent decree provided that a farmer could obtain 
entry into the settlement after the original deadline by proving that "the failure to 
submit a timely claim was due to extraordinary circumstances beyond his control." See 
Pigford v. Glickman Consent Decree, attached herein as Appendix E. Although the 
consent decree provided no further information about this standard beyond this vague 
statement, 64,000 applicants were denied late entry for the failure to satisfy this 
requirement. This provision had the unique power to take away these citizens' right to 
enforce civil rights standards, to protect a property interest, and to obtain a merit- 
based review of an actionable claim. With such fundamental rights at stake, a clearly 
defined standard is necessary to prevent arbitrary or unfair application of the rule. The 
result, according to the arbitrator's interpretation of the standard, was that any farmer 
who claimed that his or her tardiness was due to lack of notice of the deadline or the 
lawsuit was denied late entry into the class. The term "extraordinary circumstances 
beyond [one's] control" gives no indication that it is meant to exclude those who did 
not receive notice of the lawsuit or the deadline. Because the standard was not 
defined in the consent decree, those 64,000 farmers with discrimination complaints 
were subject to a vague standard that left room for arbitrary or unfair interpretation 
and cost them the chance to have their claims heard on the merits. 

Another vague standard that proved to be a barrier for farmers in the settlement was 
the standard for proving discrimination. For applicants who pursued the Track A 
adjudication process, the consent decree provided that they had to prove that they 
were treated differently than "specifically identified, similarly situated white farmers." 
See Pigford v. Glickman Consent Decree at <f9(a)(i)(C), attached herein as Appendix E. 
Although the Court's fairness opinion explained that the standard of proof set forth in 
the consent decree required that the farmers show more than a "mere scintilla" of 
evidence to support their claim, no actual definition of the standard or its requirements 
was provided. See Pigford v. Glickman . 182 F.R.D. 82, 96 (D.D.C. 1999), attached 
herein as Appendix C. 

For those family farmers proceeding under the arbitration process known as Track B, the 
consent decree stated only that the arbitrator would decide whether the farmer had 
shown that it is more likely than not that "he was the victim of racial discrimination 
and that he suffered damages." See Pigford v. Glickman Consent Decree c flO(g), 
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attached herein as Appendix E. Again, nothing further was provided to define or 
delineate the requirements for satisfying the standard. As a result, in the settlement 
process, USDA had free reign to contest farmers' claims and argue that the farmers were 
required to prove highly specific details about the similarly situated white farmers to 
succeed. The farmers could face challenges for failure to identify a white farmer with a 
farm that was the exact same size, or who applied for the exact same specific program 
in the same year, or who had the same credit history as the farmer bringing the claim. 
The failure to clearly define the standard at the outset gave USDA and DOJ an 
opportunity to, in effect, devise their own requirements, which could not be contested 
or appealed within the settlement process. The result was to raise the bar so high that 
many farmers would find it impossible to prove their claims. 

The Track B process was created without establishing any rules of procedure. In 
absence of clearly defined procedure, USDA and DOJ were free to concoct their own 
rules. USDA and DOJ could seek dismissal of farmers' claims prior to a hearing, file 
"motions" challenging every decision of the arbitrator-final or intermediate. They 
could halt proceedings pending decisions on their "motions," seek recusal of the 
arbitrator after receiving an adverse ruling, and agree to extensions to deadlines, then 
later seek to dismiss the same case for the failure to meet the deadline that had been 
extended. Without procedural rules, farmers in the settlement did not have the tools at 
their disposal to effectively anticipate or respond to USDA or DOJ tactics. This allowed 
USDA and DOJ to take advantage of the consent decree's ambiguity to invent their own 
procedures as they challenged farmers' claims one-by-one. 

Statistics Reveal that 81,000 Aggrieved Black Family Farmers Received Nothing 
from the Settlement. 

Turning to the statistical breakdown of the outcome, the overall result was that 94,000 
black family farmers came forward with complaints of discrimination and 81,000 
received nothing from the settlement. Denials came in two forms: late claim denials 
and class member denials. 

A totaL of 63,816 farmers who filed timely Late claims applications were rejected for 
failure to prove that extraordinary circumstances caused their tardiness, a standard that 
was not defined in the consent decree. All farmers who sought late entry because they 
were not notified of the settlement or deadline were rejected and never had their 
claims heard on the merits. An additional 7,800 were rejected because they did not file 
timely late claims applications. 

Seventy-four thousand is much larger than original estimates of the size of the class. 
This raises the question of how the USDA could have had such a low estimate of the 
number of potential claimants at the time of the settlement, compared to the number 
who came forward. Here are the factors we have identified: 

• The class period spanned 1981 throughl996, and the 1982 Census of Agriculture 
census shows 54,000 black-owned farms, a number that declined in subsequent 
counts. Census-enumerated 'farms' do not, however, translate into potential 
claimants, because there can be multiple operators with legitimate claims on each 
farm. 


4 



411 


• In addition, that 1982 census figure was likely an undercount, because according to 
the 2002 Census, the Department has significantly undercounted black family 
farmers over the years. See 2002 Introduction to Census of Agriculture Preliminary 
Report and National Table of Principle Operators by Race, attached herein as 
Appendix L. The improved techniques of the 2002 census, for example, enumerated 
some 29,000 black-operated farms in that year, compared to only 19,000 originally 
enumerated in the previous, 1997 census. See Appendix L. 

• The Pigford class includes a number of individuals who are not represented in USDA 
census numbers. It includes those would have farmed in the absence of USDA's 
discrimination as well as heirs of deceased class members who had valid claims. 

We believe that these factors, taken together, help explain why the class size was 
severely underestimated throughout the Pigford case and its settlement. 

Turning to class member denials, 8,610 Pigford class members were denied awards that 
the court itself described as "virtually automatic" payments of $50,000. A major 
obstacle for all farmers was that they had to prove that they fared worse than 
specifically identified, similarly situated white farmers and USDA and DOJ denied access 
to this vital information, at the same time, arguing that black farmers had to meet 
exacting standards in proving this aspect of their claim. The procedure was designed to 
provide farmers with a payment for their suffering in exchange for giving up their right 
to resolve their case in court. Expecting a good faith resolution and a simplified 
procedure for obtaining "virtually automatic" payment, the farmers forfeited their 
rights to a trial before a judge or jury of their peers. Indeed, the court and the parties 
acknowledge that the farmers in the class would have very Little documentation to 
support their claims. Despite all of this, 40 percent of the farmers who proved that 
they met the class definition were denied compensation. 

Even when farmers won, USDA and DOJ challenged farmers, prompting the court to 
comment on the surprisingly large number of objections to successful claims. Of the 
200 farmers who chose forgo the $50,000 option and seek higher payment, USDA and 
DOJ challenged 14 of the 18 farmers who succeeded after a hearing. Monitor and 
facilitator statistics show that USDA and DOJ filed at least 672 additional challenges 
against farmers who were awarded compensation the settlement. Also, DOJ records 
show that they were paid at least $12 million to spend some 56,000 legal staff hours 
challenging farmers' claims after the settlement was reached. 

Congressional Action is the Only Way to Ensure Just Restitution for Black Family 
Farmers. 

Five years have passed, 40 percent of the class was denied "automatic payment", and 
64,000 more black family farmers were turned away with no chance to have their cases 
heard on the merits. It is useful to seek to understand more about what has gone 
wrong with this process, but not at the expense of the black family farmers who were 
denied relief. We recommend a fair, common-sense legislative solution that would 
provide black farmers with access to the information on white farmers that is necessary 
to prove their claims, a chance to have this new evidence considered in their cases, and 
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a chance to have their claims heard on the merits. Finally, we recommend independent 
oversight to ensure accountability, monitoring and enforcement of the civil rights laws 
that USDA has defied for decades. 

Mr. Chairman, while we have conducted rigorous review of the settlement's statistical 
outcome, we think that the most important matter that is raised by all of this is the 
moral conscience of the federal government. Civil rights laws were created out of a 
sense of morality about how our society ought to operate. We place great confidence 
in the expectation that our government wilL do what is right, and will be motivated by 
the best interests of its citizens. 

Pigford is not just any settlement, and USDA is not just a 'client' of the Justice 
Department. The wrongs underlying this settlement are some of the most disgraceful 
acts of discrimination that any federal agency has engaged in, particularly since civil 
rights Laws have been passed. USDA was entrusted by Congress with directly disbursing 
billions of dollars to farmers, and they have expressly admitted, in the Civil Rights 
Action Team Report and National Commission on Small Farms Report, that they have 
not only systematically discriminated against black farmers with these funds, but they 
have also contributed to the tremendous land loss that black family farmers have 
suffered. See Civil Rights Action Team Report, attached herein as Appendix J. See also 
National Commission on Small Farms Report, attached herein as Appendix K. After 
admitting this wrong and agreeing to pay farmers a symbolic payment for their 
damages and suffering, USDA hired DOJ to challenge farmers every step of the way. 

In 1996, Congress stepped in to allow this settlement to proceed, to ensure that black 
family farmers received compensation, and to make a statement that this type of 
blatant discrimination will not be tolerated in the federal government. The hostility 
and opposition, and ultimately continued discrimination that black farmers unwittingly 
met when they entered into the Pigford process was precisely the opposite of what 
Congress, the farmers and even Judge Friedman, intended. It was an affront to the 
farmers, to the spirit of the Consent Decree, to Congress, and to all citizens who rely on 
our federal government to treat citizens fairly. The Pigford settlement is a continuing 
disgrace to a Department of Agriculture that is charged by Congress with providing 
billions of dollars of assistance to family farmers every year. We are looking to the 
Honorable members of this body today to consider not just the legal obligations of our 
government, but its conscience. We ask you to examine what has happened in light of 
the moral values of fairness and equitable treatment that serve as the basis of our 
constitution and our public trust, and to condemn any actions that support defiance of 
these vaLues, regardless of the justification. 

Black family farmers have persevered in this struggle. They embody the interests of 
fairness, of defense of property rights, and of honest, color-blind government. They 
may never be made whole. But we hope that you will work to ensure that their rights 
are vigorously defended and that they are provided a fair chance at obtaining the 
restitution that they so clearly deserve. 


6 



413 


APPENDIX A 
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Executive Summary: 

USDA Stonewalls African 
American Farmers in Landmark 
Civil Rights Settlement 

A new investigation by Environmental Working Group (EWG) 
and the National Black Farmers' Association (N8FA) finds that 
the United States Department of Agriculture (USDA) willfully 
obstructed justice by deliberately undermining the terms of a 
1997 landrnaik civil rights settlement with African American 
farmers. As a result, the vast majority of African American farmers 
have been denied compensation that the court, in approving the 
settlement, described as "automatic." For the 81,000 farmers 
denied compensation, there is no future opportunity to obtain 
relief. Even though USDA has .admitted to civil rights abuses, 
it withheld some three quarters of the $2.3 billion that the 
settlement was worth. Without intervention by the United States 
Congress, these farmers will never receive the compensation they 
so clearly deserve (Attached herein as Appendix C). 


Specifically we found that: 

• Nearly nine out of ten denied restitution. USDA 
denied payment to 86 percent, or 81,000 out of 94,000, 
African American farmers who came forward seeking 
restitution. 

* 56,000 hours spent fighting farmers. USDA 
aggressively fought claims by African American farmers, 
contracting with United States Department of Justice 
lawyers who spent at least 56,000 staff hours and 

$12 million contesting individual farmer claims for 
compensation. 
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—Leroy McCray, Sumter 
County, SC 
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Nearly 9 out of 10 
African American Farmers 
Received Nothing 
from the Settlement 


81,000 



Awarded Denied 


The 81,000 denials took two forms: 

• Deadline barred 64,000 claims, despite lack of notice. 
The settlement-funded arbitrator rejected 64,000 
farmers who came forward with claims during the late 
claims process established by the court. The late claims 
process was necessary because the farmers' attorneys, 
whose representation was characterized by the court as 
"bordering on legal malpractice," failed to notify the 
farmers of the original deadline for application. The 
settlement-funded arbitrator rejected these 64,000 farmers 
simply on the basis of their tardiness for the original 
deadline, even though all 64,000 rejected claims were 
submitted within the court established late claims period. 
An additional 7,800 farmers failed to file before the late 
claims deadline expired and were also denied entry to the 
class. 


• 9,000 denied "automatic" award. Of the 22,000 farmers 
granted access to the class, in what the court referred 
to as "automatic" payment status, USDA denied payment 
to 40 percent, or 9,000 farmers. Entry to the class was 
not guaranteed, but depended on a farmer proving that 
he/she applied for a USDA loan between 1981 and 1996, 
that USDA's response was racially discriminatory, and that 
the individual filed a discrimination complaint arising 
from USDA's treatment of the application. All of the 9,000 
farmers denied payment by USDA met these criteria, but 
received nothing. 


In this historic civil rights case, known as Pigford v. Venemon, 
USDA promised to pay billions to African American farmers who 
claimed that the USDA had systematically discriminated against 
them for decades, denying them access to essential crop loans 
that were made readily available to "similarly situated" white 
farmers in their communities. The settlement was largely based 
on USDA's own admission of discrimination in its 1997 civil 
rights study, and the Reagan Administration elimination of the 
USDA's Office of Civil Rights in 1983, effectively denying African 
American farmers any recourse for claims of discrimination from 
1983 through 1996, when the Office was reestablished. In part 
due to lack of equal access to USDA loans, the number of farms 
operated by African Americans has declined dramatically over the 
past 20 years, plummeting from 54,367 in 1982 to just 29,090 in 
2002. 
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TABLE: Farmers seeking entry under court-mandated extension 
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Recommendations 

This willful obstruction of justice by the USDA demands immediate 
action on the part of the U.S. Congress. Only the Congress can 
make whole the farmers who were denied restitution arbitrarily, 
after the USDA had agreed, in settling the case, that their 
discrimination claims were valid. 

EWG and NBFA recommend that USDA and the U.S. Congress 
immediately take action to remedy these inequities by taking the 
following measures: 
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(1) Congress should order liSDA to provide full 
compensation to the nearly 9,000 farmers who were denied 
relief after being accepted into the settlement class; 


(2) Congress should order USDA to re-evaluate the 
merits of the nearly 64,000 farmers' claims that were shut 
out due to lack of notice of the settlement All African 
American farmers who meet tine preliminary requirements 
to qualify as a member of the Pigforc! class should receive 
the $50,000 payment and debt relief provided by the 
settlement; 


(3) Congress should direct the USDA to institute 
accountability measures to monitor and enforce civil 
rights standards throughout the Agency, requiring that 
in the future the USDA shall exert best efforts to ensure 
compliance with all applicable statutes and regulations 
prohibiting discrimination; and 


(4) Congress should ensure the full implementation of 
outreach and financial assistance programs that support 
minority farmers. 



425 


TABLE: Nearly 9,000 Black farmers were denied "Automatic" 
payments by US DA 
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Part 1: 

A Century of USDA's 
Institutionalized Racism 
Subjects African American 
Farmers to Dramatic Land Loss 

In 1920, one in every seven farms was African American owned. 
Today, only 1 in 100 farms is African American owned (USDA 
1998, at 16). The decline of the African American farmer has 
taken place at a rate that is three times that of white farmers 
(USDA 1998, at 16-17). 

Though many causes contribute to the decline of the African 
American farmer, the racial disparity is unmistakable. 
Institutionalized racism within the United States Department 
of Agriculture (USDA) played a major part in this phenomenon. 
Indeed, the USDA Commission on Small Farms admitted that 
*[t]he history of discrimination by the U.S. Department of 
Agriculture ... is well documented," finding that "indifference 
and blatant discrimination experienced by minority farmers in 
their interactions with USDA programs and staff ... has been a 
contributing factor to the dramatic decline of Black farmers over 
the last several decades" (NCSF 1998). 

Although the civil rights movement successfully eradicated 
facially discriminatory laws, institutionalized racism remained 
and carried on the legacy of racial discrimination. In the USDA, 
it took the form of all-white county committees and apathetic 
federal offices failing to address the problem. Further, in 1983, 
due to Reagan Administration budget cuts, the USDA Office of 
Civil Rights was dismantled, and USDA stopped processing all 
discrimination claims until 1996, when the office re-opened 
(Pigford 1999, at 85). During this period, the USDA Office of 
Civil Rights Enforcement and Adjudication (OCREA) "simply threw 
discrimination complaints in the trash without ever responding to 
or investigating them," and in some cases, "even if there was a 
finding of discrimination, the farmer never received any relief." 
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In 1996, USDA set out to address this problem, forming the 
Civil Rights Action Team, which was charged with making 
recommendations for eradicating racial discrimination within the 
USDA ( Pigford 1999, at 88). The Civil Rights Action Team report 
exposed a history of discrimination that persisted even in 1996, 
finding that "minority farmers have lost significant amounts of 
land and potential farm income as a result of discrimination by 
[USDA]." It found racial disparities in disapproval rates for loans 
and processing times, extreme lack of diversity on the county 
committees responsible for administering USDA programs, and 
revealed a civil rights complaints system that had been effectively 
inoperative since its inception. The report made numerous 
recommendations foi addressing these problems — many have yet 
to be implemented 



429 


13 



430 


14 



431 


Part 2; 

African American Farmers Sue 
USOA for Racial Discrimination 

Pigford v. Veneman — African American Farmers Turn 
to the Courts for Justice 


When the USDA failed to implement its own recommendations 
for addressing the persistent racism in the administration of its 
programs, African American farmers turned to the courts in hopes 
of finally addressing this monumental injustice. Among these 
lawsuits was Pigford, et aL v. Veneman, 97 Civ. 1978, 98 Civ. 1693 
(PLF), a case brought by three farmers on behalf of all African 
American farmers who had been victims of racial discrimination 
at the hands of the USDA. Pigford would prove to be a landmark 
case, and, unfortunately, a study on how a federal agency can 
evade accountability despite admitting to wrongdoing and 
agreeing to compensate its victims. 

Ori August 28, 1997, farmer Timothy Pigford filed a class action 
lawsuit in the United States District Court for the District of 
Columbia against the Secretary of Agriculture, Dan Glickman, 
alleging that USDA discriminated against African American 
farmers by denying or delaying applications for benefit programs 
and by mishandling the discrimination complaints filed with 
the Department (Attached herein as Appendix D). The case was 
assigned to -Judge Paul Friedman, who, on October 9, 1998, 
certified the Pigford class, allowing the case to move forward as a 
class action. 

Concerns about the expiration of the statute of limitations 
loomed over the case, threatening to bar the farmers' claims from 
ever being heard in court. After African American farmers and 
their supporters presented testimony before Congress, a bill was 
passed suspending the statute of limitations, which President 
Clinton signed into law on October 21, 1998. 

With this matter resolved, tire African American farmers and 
the USDA continued in their settlement discussions. From the 
beginning of the case, the parties had discussed settlement 
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under the direction of a mediator. They faced several struggles 
in the settlement process. A key point of controversy between 
the farmers and the USDA involved the structure of the potential 
settlement. The parties engaged in contentious debate, both 
before the mediator and before Judge Friedman, over whether 
to structure an agreement which settled all of the farmers' 
claims at once or whether to construct a process which would 
resolve the claims on a case-by-case basis. The attorneys for the 
farmers were concerned that a case-by-case process would drag 
on for years and further delay justice for the farmers. After much 
debate, nearly two years after the complaint was filed, the parties 
entered into a settlement, filing their version of the agreement, 
the Consent Decree, with the Court on March 19, 1999 (Attached 
herein as Appendix E). 

The Consent Decree set forth a revised class definition and a 
two-track system for resolving claims on a case-by-case basis. All 
individuals who fit within the following definition were considered 
members of the class: 

Ail African American farmers who: 

(1) farmed, or attempted to farm, between January i, 

1931 and December 31, 1996; 

(2) applied to USDA during that time period for 
participation in a federal farm credit or benefit program 
and who believed that they were discriminated against on 
the basis of race in IJSDA's response to that application; 
and 

(3) filed a discrimination complaint on or before July 1, 

1997, regarding USD As treatment of such farm credit or 
benefit application (Attached herein as Appendix E at 
pages 5-6). 

The system designed by the parties for resolving claims took 
the form of a two-track dispute resolution mechanism, with two 
separate processes through which African American farmers in the 
class could pursue claims. Under the more streamlined process, 
Track A, a farmer could prevail with minimal documentation, but 
recovery is limited to $50,000. The alternative process. Track 
B, would be more like a civil trial, requiring more extensive 
documentary evidence, but providing farmers with the opportunity 
to obtain cash payments based on actual, damages without a cap 
on the award. 


16 


Successful farmers in both tracks would also be eligible for non- 
cash relief, including tax assistance, debt forgiveness, foreclosure 
termination, technical assistance and one time priority loan 
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consideration. Both tracks presented all-or-nothing options 
— if you v^on you got relief, if you lost, you got nothing. The 
Consent Decree did not provide any appeal right, therefore, if 
a farmer lost the claim, the farmer had no right to have that 
decision overturned by a neutral party. Instead, a losing party 
could request that the court- appointed Monitor direct the original 
decision-maker to re-examine the decision. Those who did not 
want to accept the terms of the settlement were legally entitled 
to opt out of the settlement and pursue lawsuits of their own. 


Pigford's Two Track Settlement Process, 

Tracks A and B 

Track A - "Automatic" $50,000 Award 

Track A was designed to provide limited relief quickly for farmers 
with minimal or no documentary proof. The process was to take 
a total of 110 days, or just over 3 months, from start to finish. 
The Court described this track as a "dispute resolution mechanism 
that provides those class members with little or no documentaiy 
evidence with a virtually automatic cash payment of $50,000" 
(Pigford 1.999, at 95). 

Farmers who are alleging racial discrimination in loan or subsidy 
programs are eligible for this track. In order to succeed, farmers 
had to present substantial evidence showing that he/she was 
subjected to racial discrimination by the USDA and suffered 
economic damages as a result. Substantial evidence was 
defined by the Court as, "a reasonable basis for [finding] that 
discrimination happened.” Successful farmers would receive 
a $50,000 cash payment for loan-based claims or $3,000 for 
subsidy-based claims as well, as debt relief. Loan programs, or 
credit benefits programs, include loans offered by the Farmers 
Home Administration (FmHA), now part of the Farm Services 
Agency (FSA). Subsidy programs, or non-credit benefits programs, 
include commodity programs, disaster programs, and conservation 
programs, formerly administered by the Agricultural Stabilization 
and Conservation Service (A5CS), also now administered by the 
FSA. 

Under Track A, the process should proceed as follows: 


* farmer submits a claim package to Facilitator, choosing 
Track A. Claim packages must include all documentation 
and evidence supporting class membership and proving 
claim. 

* Within 20 days of receiving the package. Facilitator 

determines whether farmer is a class member and assigns 17 



434 


a track, then forwards notice to the Adjudicator, USDA and 
class counsel. 

* Within 60 days of receiving notice USDA may submit 
information relevant to liability or damages to Adjudicator 
and class counsel. 

* ‘Within 30 days of receiving material from farmer and 
USDA, Adjudicator decides whether claim is supported by 
substantial evidence, stating the reasons for the decision. 
Adjudicator must evaluate whether the farmer has 
presented substantial evidence to show the following: 

(1) farmer owned or leased, or attempted to own or lease 
farm land, 

(2) farmer applied for a loan or subsidy transaction at a 
USDA office between January 1, 1981 and December 31, 
1996, 

(3) the application was denied, provided late, approved for 
a lesser amount than requested, encumbered by restrictive 
conditions, or USDA failed to provide appropriate service, 

(4) treatment received was less favorable than that 
accorded to a specifically identified, similarly situated 
white farmer, and 

(5) USDA's treatment caused farmer economic damages. 

* Successful loan program claimant receives $50,000 
payment and debt, relief from USDA. Successful subsidy 
program claimant receives $3,000 payment and debt relief 
from USDA. (Losing party may request that the Monitor 
direct the Adjudicator to re-examine claim where clear, 
manifest error has occurred that has resulted or is likely to 
result in a fundamental miscarriage of justice.) 

* Maximum time from submission of claim to decision: 110 
days. 


Track B — Evidence-Bssed Proceeding to Recover Actual 
Damages 

Track B was designed to offer an abbreviated trial procedure 
and an accurate damages award for farmers with superior 
documentation of their claim. This process, though expanded, was 
designed to take a maximum of 240 days, or 8 months, from claim 
submission to decision. Only farmers with claims arising from 
loan, or credit program, transactions were eligible for this track. 
Track B farmers had to prove their claims and actual damages by 



the standard civil litigation burden of proof, "preponderance of 
the evidence," showing that it is more likely than not that their 
claim was valid ( Pigford 1999, at 95). Successful fanners would 
be entitled to receive monetary damages as proven, and non-cash 
relief. 

Under Track B, the process should proceed as follows: 

* Farmer submits a claim package to Facilitator, choosing 
Track B. 

* Within 20 days of receiving the package, Facilitator 
determines whether farmer is a class member and assigns 
a track, then forwards notice to Arbitrator, USDA and class 
counsel. 

* Within 10 days of receiving claim package. Arbitrator 
notifies farmer and USDA of date of evidentiary hearing. 
Hearing date to be set within 150 days of sending notice, 
but may not be set for less than 120 days after notice is 
sent. 

* 90 days prior to hearing date, parties serve on each 
other witness lists, statements of intended testimony 
of witnesses, and copies of exhibits to be presented at 
arbitration hearing. 

* 45 days prior to hearing date, parties complete 
depositions of opposing party's witnesses. 

* 30 days prior to hearing, parties file with Arbitrator and 
serve on each other written versions of direct testimony of 
witnesses. 

* 21 days prior to hearing date, parties notify each other 
of witnesses whom they intend to cross-examine at trial. 

Also by this date, parties file memoranda of law and fact 
with Arbitrator. 

* Hearing {eight hours) — four hours of cross-examination 
of opponent's witnesses and presenting legal arguments 
for each party. 

* 'Within 60 days of hearing. Arbitrator issues written 
decision as to whether farmer has demonstrated by a 
preponderance of the evidence that farmer was a victim of 
racial discrimination and suffered damages as a result. 

* Successful farmer receives actual damages from USDA. 
{Losing party may request that the Monitor direct 
Adjudicator to reexamine claim where clear, manifest error 
has occurred that has resulted or is likely to result in a 
fundamental miscarriage of justice.) 
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* Maximum time from submission to decision: 240 days. 


Court's Fairness Review and Consent Decree Approval 

The Court reviewed the settlement for fairness, considering 
objections and responses of the African American farmers and 
USDA. and approved the Consent. Decree in an opinion dated April 
14, 1999. Numerous class members, civil rights organizations arid 
farmer organizations filed objections to the Consent Decree and 
testified at the fairness hearing (Attached herein as Appendix 
F). Overall, the Court received objections from 15 organizations 
and 27 individuals, including two named plaintiffs, Timothy 
Pigford and Cecil Brewington. Farmers voiced concerns about 
many aspects of the Consent Decree, including the amount of 
recovery provided to the farmers in the settlement, the structure 
of the dispute resolution mechanism, and the lack of forward- 
looking relief. After considering the objections and comparing 
the settlement outcome with the likelihood of prevailing at trial, 
the Court determined that the settlement would provide a fair, 
efficient tool for redressing the farmers' grievances. 

Much of the Court's analysis hinged on the fair and efficient 
administration of the settlement process. In discussing the 
fairness of the amount of recovery provided in the settlement, 
the Court reasoned that farmers largely lacked documentary 
evidence to prove their claims and that "the settlement 
negotiated by the parties provides for a relatively prompt 
recovery" compared to trial, where, "it is unlikely that any class 
member would have received any recovery for his injury for many 
years" (Attached herein as Appendix C; Pigford 1999, at 104-105). 

In addressing objections to the requirement that Track A farmers 
show proof that they fared worse than "a specifically identified, 
similarly situated" white farmer, the Court found that the 
requirement was not overly burdensome because the plaintiffs' 
lawyers had obtained information on a number of white and 
African American farmers from USDA ( Pigford 1999, at 106). Thus, 
the Court opined, "class counsel should be able to provide most 
farmers with the evidence they need" (Pigford 1999, at 106). 

When the Court considered objections to Track B's lack of a 
discovery procedure requiring parties to exchange documents, 
the Court maintained that this was a fair concession since "the 
Track B mechanism ... resolves the claim much more quickly than 
an ordinary civil case would be resolved, in large part because 
of the shortened discovery period" ( Pigford 1999, at 106). In 
resolving that the lack of an appeal procedure was fair, the Court 
focused on the expectation that most farmers would succeed 
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in the settlement, stating, "[sjince it is anticipated that most 
class members will prevail under the structure of the settlement, 
the Court concludes that the forfeit of the appeal rights was a 
reasonable compromise" ( Pigford 1999, at 108). 

The Court was "surprised arid disappoint[ed]" by USDA's refusal 
to include the following sentence in the Consent Decree: "In the 
future the USDA shall exert best efforts to ensure compliance 
with all applicable statutes and regulations prohibiting 
discrimination" (Pigford 1999, at 111-112). Though the Court 
acknowledged that the farmers "legitimately fear that they 
will continue to face. ..discrimination in the future," the Court 
reasoned that the settlement was fair because "USDA is obligated 
to pay billions of dollars to African American farmers who have 
suffered discrimination. ..those billions of dollars will serve as a 
reminder to the Department of Agriculture that its actions were 
unacceptable and should serve to deter it from engaging in the 
same conduct in the future" ( Pigford 1999, at 111). Finally, the 
Court determined that future discrimination would be curtailed 
because USDA would be under intensified scrutiny of the Courts, 
Congress, and the African American farmers as a group, all of 
which are equipped, according to the Court, to address future 
discriminatory practices discovered within USDA. 

In approving the Consent Decree, the Court had described the 
settlement as an agreement that would "achieve much of what 
was sought without the need for lengthy litigation or uncertain 
results" ( Pigford 1999, at 95). 
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Part 3: 

US DA Settlement Fails 
Black Farmers 

Denials and Delays Prevail 


The current state of play in the settlement presents a far different: 
picture than the predictable, efficient process envisioned by 
the Court. Instead of predictable results and shortened process, 
the settlement, has yielded a remarkably high rate of rejection 
for farmers who chose Track A and a contentious, protracted 
proceeding for those who elected Track B. 

Overall, of the nearly 100,000 farmers who came forward with 
racial discrimination complaints, 9 out of 10 were denied any 
recovery from the settlement. As a result, instead of the $2.3 
billion, USDA only provided $650 million in direct payments to 
farmers. The outcome of the settlement suggests that the farmers 
who had the best chance at achieving justice were the 230 who 
opted out of the settlement. 

The settlement looks quite different than originally expected. 

Prior to advertising the lawsuit to reach potential class members, 
the farmers' attorneys had predicted that the class would number 
2,000. This estimation was far from accurate, largely because 
USDA kept such poor records of civil rights complaints. There are 
now 22,354 farmers who have been accepted into the settlement 
class, 22,381 in Track A and 173 in Track B ( Pigford Monitor 
2004). There are even more, some 73,747 farmers, who sought 
entry into the settlement through a late-claims process ( Pigford 
Arbitrator 2004, at 2-3). 

African American farmers have faced high rates of denial in both 
tracks. Of the 22,181 farmers assigned to Track A, 8,562 or 40 
percent, have been denied (Pigford Monitor 2004). As for Track 
B, of the 173 eligible farmers, 18 farmers, a mere 10 percent, 
have prevailed after a hearing (Pigford Monitor 2004a). Sixty- 
eight settled with USDA prior to obtaining a decision. Thirty-nine 
farmers had their cases dismissed without a hearing. Another 22 
lost after a hearing. 
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Table. Denials and delays in Track B Outcomes 


Farmer Status* 

Number of 
Farmers 

Farmers 


Tola! fiamber of Farmers in track B 

17.3** 

Farmers Who Won After Hearing 

18 

Farmers Who. Were Dismissed 

61 

- Dismissed Prior to Hearing 

39 

- Dismissed After Hearing 

22 

Farmers Awaiting Initial Hearing 

20 

Farmers Awaiting Arbitrator Decision 

3 

Farmers deceiving Negotiated Settlement 
Compensation Prior to Hearing 

68 
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According to the Office of the Monitor, 190 Track A farmers 
(Pigford Monitor 2004) and 23 Track B farmers are still awaiting 
decisions, 20 of whom have not yet had even an initial hearing 
(Pigford Monitor 2004a), over 5 years after the Consent Decree 
was entered. 

Lack of Notice Prevents 72,000 Farmers from Joining 
Settlement 

When thousands of farmers came forward with claims of 
discrimination after the settlement-imposed deadline, it became 
evident that notice of the settlement was insufficient to reach 
the majority of potential class members.. To address this issue, the 
Court allowed farmers to seek entry into the class after the initial 
deadline. Farmers had difficulty meeting deadlines in all aspects 
of tiie settlement, largely due to the failure of their lawyers to 
comply with the required timelines and communicate with the 
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farmers. The Court admonished the farmers' lawyers for their 
failuse to meet deadlines, even going so far as to state at one 
point that their representation "borderjed] on legal malpractice" 

(, Pigford 2002. at 922). 

The farmers' lawyers were responsible for providing adequate 
notice to all putative class members. The flood of late claims 
indicates that the notice failed to reach thousands of farmers 
with claims against USDA. The Court's extension provided for entry 
into the settlement process upon demonstrating extraordinary 
circumstances that prevented the farmer from meeting the original 
deadline. Acceptable reasons for late filings included natural 
disasters and being homebound {Pigford Arbitrator 2001, at 4), 
but not lack of notice of the settlement. 

A flood of farmers, numbering 73,747, sought late entry into 
the settlement process ( Pigford Arbitrator 2004, at 2-3). Of 
this 73,747, 65,947 farmers filed their applications on time 
(, Pigford Arbitrator 2004, at 2-3). The overwhelming majority 
of the farmers who did apply on time, some 63,816 farmers, 
were ultimately denied entry into the settlement because they 
did not receive notice of the initial deadline {Pigford Arbitrator 
2004). Their claims were never heard on the merits, and they will 
never again have a chance to seek relief for their discrimination 
complaints. 


USDA Pays DO,) Millions to Fight Farmers' Claims 

USDA contracted with the United States Department of Justice 
(DOJ) to provide legal representation in the settlement. DOJ 
internal documents reveal that the Civil Division spent 56,000 
hours of attorney and paralegal time challenging 129 farmers' 
claims [Attached herein as Appendix Gj. This amounts to ari 
average of 460 hours, or nearly 3 months of time, devoted to 
contesting each individual farmers' claim. Assuming an average 
salary of $60,000, if this amount of time was spent attacking 
the claims of all 22,000 farmers in the class, this represents a 
potential cost of $330 million to taxpayers. That is equivalent to 
the cost of providing Track A relief for 6,600 farmers. 

Overall, USDA spent $12 million by 2002 for DOJ's assistance in 
disputing individual farmers' claims [Attached herein as Appendix 
Hj. These numbers are extraordinarily high for a settlement that 
was intended to provide a "virtually automatic" payment to 
farmers through an abbreviated procedure. Instead, it appears 
that African American farmers were treated as adversaries rather 
than as partners in a cooperative settlement. 
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Proceedings Lack Transparency and Accountability 

Much of the transparency provided in traditional legal proceedings 
was Lost in the Pigford matter because the case settled out of 
court. While the terms of the settlement agreement are public 
and the amounts of most settlement payments are public, details 
about the settlement proceedings are largely confidential. 

Traditionally public documents such as transcripts of proceedings, 
motions of the parties and rulings of the decision-makers are 
not made available to the public. Farmers' attorneys have even 
faced difficulty in obtaining written rulings in their own cases. 

All attorneys who sign privacy agreements are entitled to obtain 
information in their farmer’s case, however, because of the USDA's 
obstructive practices, information relating to white farmers may 
be omitted from the documents. This poses a serious problem, 
because proving the existence of a white farmer who received 
better treatment is vital to obtaining payment in both tracks. The 
farmers proceeding pro se, without legal representation, are not 
permitted to obtain any materials that include information on 
similarly situated white farmers { Pigford Monitor 2003). Without 
the accountability offered by transparent proceedings, plaintiffs 
are more vulnerable to inequities that may arise in the course of 
the proceedings. 


1 Court trial 

USDA Settlement j 

Public hearings 

Closed hearings 
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USDA Conceals Key Data from Farmers 


"[TJhe thing I’m frustrated about. .is the fanners.. .believed 
at the time of the settlement, that most of them were 
going to get something., .because we thought finding 
similarly situated white farmers wasn't going to be a 
problem. And then it turned out to be a problem/ 1 

— Judge Paul Friedman, 4/19/2001, Pigford Status 
Hearing 


USDA constructed a major obstacle by refusing to provide African 
American farmers with information from its own files regarding 
"specifically identified, similarly situated white farmers" iri their 
interactions with USDA. This was a key element required for relief 
in both tracks, and became the basis for denial of numerous 
claims. 

IJSDA's practice of concealing this data left most farmers facing 
the task of obtaining information on similarly situated white 
farmers on their own. This meant tracking down a specific farmer 
in their county who applied for the same benefit program at the 
same time, with the same acreage, the same lype of crop, the 
same credit history, and received a higher payment or better 
treatment than the African American farmer, This is a feat that 
even the most sophisticated lawyer would not be able to achieve 
based on public information alone. When farmers tinned to USDA 
for information, IJSDA's lawyers often refused, relying ori the 
fact that they had no obligation under the terms of the Consent 
Decree to release information on similarly situated white farmers 
to class members. 

USDA repeatedly denied Freedom of Information Act (FOIA) 
requests from farmers. Ihus, the African American farmers in 
the settlement would endeavor to obtain information using 
a piecemeal approach, which would provide some, but not all 
of the needed information. Typically, what would happen is a 
farmer would try to remember the names of neighboring white 
farmers who were farming when he/she had filed for benefits. 

This would provide the general pronunciation, but not necessarily 
the correct spelling of, the names of white farmers. Then, the 
farmer's attorney would run the name through public records, 
searching for property information such as deeds and USDA liens, 
which 'would fill in some of the information gaps. This process, 
however, was often inadequate, as state data systems are not 
uniform, and detailed information is not widely available through 
public avenues. Furthermore, this process is time-consuming, and 
often could not be accomplished within the abbreviated timeline 
provided by the settlement. 
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Throughout the course of the settlement, some measures have 
addressed the problem, but only to a substantially limited degree. 
Class counsel attorneys, since they represent large numbers of 
African American farmers, have been able to engage in a limited 
information exchange based on data gleaned from USDA responses 
to Track A claims. Arbitrators in Track B cases have started 
requiring USDA lawyers to provide information on at least three 
of five white farmers specifically named by farmers in the class. 

Of course, this still left farmers with the problem of naming such 
farmers on the basis of non-USDA sources. 

If the cases were being litigated in civil court, there would have 
been rooms full of information on white farmers obtained through 
discovery. In the absence of documentary discovery, however, 
cooperation of the USDA was the only option for most farmers in 
the lawsuit to obtain complete information. Such cooperation was 
withheld. Without the assistance of USDA, the farmers have found 
it nearly impossible to obtain enough evidence to prove their 
claims. 


USDA Utilizes Hard-Nosed Tactics in Track B Cases 


"When we were negotiating with Counsel for the 
Government for the consent settlement, had I had any 
inkling that each claim would be litigated almost as if it 
was a class action unto itself, I never would have agreed 
to it." 

— J.L. Chestnut, Attorney for African American Farmers, 
4/39/2001, Pigford Status Hearing [Attached herein as 
Appendix I] 

The Track B mechanism described in the Consent Decree is a 
procedural shell. It included some basic provisions and deadlines, 
but provided scarce guidance on procedure. The Court did not. 
adopt the Federal Rules of Civil Procedure or any official set of 
procedural, guidelines. The process essentially relied on an honors 
system — if both parties agreed to play fair, claimants would reap 
the benefits of a short, fair settlement procedure superior to 
the alternative of a civil trial. African American farmers in the 
settlement and their attorneys had no such luck. 

Reports from the Office of the Monitor, which oversees all claims, 
note that claimants consistently complain about the "litigious 
nature of Track B arbitrations" (Pigford Monitor 2002, at 38). 
Judge Friedman even noted that USDA's conduct was not what 
was anticipated in the settlement, stating "I think that we all 
believed from the beginning... [that] the government wasn't 
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going to file that many petitions." [Attached herein as Appendix 
I] A petition is a challenge to a decision made in a settlement 
case. The US DA fiLed 672 challenges to decisions made in the 
settlements, engaging in a pattern of litigious handling of 
settlement claims ( Pigfard Facilitator 2003). During a status 
hearing, an attorney for the farmers expressed outrage at USDA's 
duplicity, "If I had known I was negotiating a situation whereby 
in Track B cases we would have these monumental struggles over 
discovery, lengthy Hornbook motions to dismiss, 1 never would 
have agreed to that." [Attached herein as Appendix I] 

Attorneys from large law firms in the Washington D.C. area took 
on a large number of Pigford cases on a pro bono basis to assist 
the farmers' original attorneys in processing claims. They expected 
a streamlined mediation process, not a trial. What they got was 
an elaborate motions practice, USDA appeals that repeatedly 
interrupted the cases, numerous evidentiary objections, delay, 
and aggressive litigation tactics — contentious litigation at its 
worst (Legal Times 2002). Attorneys found themselves spending 
hundreds of hours processing a single African American farmer's 
claim (Legal Times 2002, 2002a). The firms have devoted 
thousands of pro bono hours litigating this "settlement" Legal 
Times 2002a). 

During the settlement, USDA adopted the position that farmers 
who missed any deadlines in their cases should face automatic 
rejection of their claims. Iri some cases, USDA lawyers would file 
numerous motions, causing delays in the arbitration process and 
missed deadlines. Once such deadlines had passed, USDA lawyers 
would file a motion to dismiss the case for failure to meet the 
deadlines. 

The USDA asserted its strict deadline position in the case of Earl 
Kitchen, whose case was ultimately heard before Judge Friedman 
and then the Court of Appeals. USDA argued that the Arbitrator 
did not have the power to extend deadlines in settlement 
proceedings, thus, if a class member missed a deadline, his/her 
case ought to be summarily dismissed. Judge Friedman rejected 
this argument, finding that Arbitrators had discretion to extend 
deadlines { Pigford 2002a). Kitchen ultimately lost, when the 
Court of Appeals overruled this decision, holding that the Court 
can modify the deadlines only to the extent that it is justified by 
significantly changed circumstances ( Pigford 2002). 

Lawyers for the farmers also faced frivolous motions, or petitions, 
arid hard-nosed litigation tactics at the hands of USDA's attorneys. 
Such tactics included agreeing to postponements then seeking 
dismissal for failure to prosecute. Another tactic was to seek 
recusal of the Arbitrator when faced with sanctions or adverse 
rulings. USDA has sought to overturn Arbitrator rulings in 12 of 
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Part 4: 

Conclusion & Recommendations 


As an agency with an annual budget of $100 billion, with nearly 
$40 billion (USDA 2003) designated for financial assistance to 
farmers, this contentious battle over paying farmers in a settled 
case is unjustifiable. Congressional intervention is the only 
solution that remains for these farmers. The U.S. Congress should 
step in and ensure that this discrimination comes to an end 
immediately. FWG and NBFA recommend that Congress remedy 
these inequities by taking the following measures: 

(1) Congress should order USOA to provide full 
compensation to the nearly 9,000 farmers who were denied 
relief after being accepted into the settlement class; 

(2) Congress should order USDA to re-evaluate the merits 
of the nearly 64,000 farmers' claims that were shut 

out due to lack of notice of the settlement. All African 
American farmers who meet the preliminary requirements 
to qualify as a member of the Pigford class should receive 
the $50,000 payment and debt relief provided by the 
settlement; 

(3) Congress should direct the USDA to institute 
accountability measures to monitor and enforce civil 
rights standards throughout the Agency, requiring that 
in the future the USDA shall exert best efforts to ensure 
compliance with all applicable statutes and regulations 
prohibiting discrimination; and 

(4) Congress should ensure the full implementation of 
outreach and financial assistance programs that support 
minority farmers. 


The history of discrimination that led to the Pigford suit tells 
the tale of deeply entrenched institutionalized racism. The 
discrimination that led to the suit still persists in many forms, 
including even the administration of a civil rights settlement. 
Instead of a fair facilitation of the settlement the victimization 
continues with delay tactics and aggressive litigation strategies. 
A settlement is a cooperative process, not a small-scale litigation 
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battle. Ultimately., the farmers have not fared substantially better 
than they would have at a civil trial. A startling 86% of the 
farmers with discrimination complaints have been unsuccessful 
and 'walked away from the settlement with no money and no 
ability to redress their grievances in a court of law. As for Track 
B claimants, lengthy litigation and uncertain results are the 
reality of this settlement. Only 18 claimants of nearly 200 have 
been successful before the Arbitrator and 20 still await the initial 
hearing over five years after the settlement was reached. This is 
not a favorable alternative to civil trial. On the contrary, it is a 
continuation of the disenfranchisement of the African American 
farmer at the hands of the USDA. 

Small farmers, the group of farmers to which most African 
American farmers belong, are the backbone of our sustainable 
agricultural future. By contributing a heightened awareness of 
the needs of the land, utilizing sustainable practices such as 
multicropping, and by supporting the growth and wealth of their 
local communities, small farmers provide an invaluable resource 
to the agricultural system. Government- subsidized loans and 
grants are designed to support the small farmer, and provide vital 
resources to this important segment of the farming industry. 

In order for this system to operate effectively, it must operate 
equitably. To discriminate against small farmers, and to further 
marginalize particular small farmers with racially discriminatory 
practices in the administration of financial assistance, contravenes 
the spirit arid purpose of these USDA programs. 
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Testimonials: 

African American Farmers' 
Accounts of USDA 
Discrimination 

CALVIN KING 

USDA Refused to Even Provide Mr, King with an 
Application 

Calvin King visited USDA's local Lunenburg County Farm Services 
Agency (FSA) office in Kenbridge, VA in January 1981 to apply 
for a loan to purchase 27 acres of timber land adjacent to the 
farm where his parents had been sharecroppers since the early 
1900s. The FSA official refused to even provide King with an 
application, telling him that no funds were available for his loan. 
"It was common knowledge that certain white farmers got better 
treatment. Everyone knew that the white farmers were getting 
loans while [black farmers] weren't. They were not far from us, 
just down the road, and it was just generally known that they 
were getting money from [USDA] but we weren't," says King. 

King Joins the Civil Rights Settlement and is Denied the 
"Automatic" Payment, Appeal Still Pending More Than Five Years 
Later 

After learning of the Pigford v. Veneman class action settlement. 
King sought restitution by joining the settlement in June 1999. 
He was assigned to Track A, the "automatic" $50,000 track, but 
Iris claim was ultimately denied. USDA's refusal to provide King 
with an application became a major obstacle in his case. He was 
left with no record that he applied for a loan, "If they'd offered 
an application, at least they'd have something on file. When you 
buy a car or go for a job at least they give you an application to 
fill, out." 

USDA's practice of withholding information on similarly situated 
white farmers who received loans also became an insurmountable 
hurdle for King. USDA refused to provide any information to King, 
despite having the data within its own files. King attempted to 
navigate the maze of public documents to prove his case, but 
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failed. King named two similarly situated white farmers in his 
claim, one of whom he was certain was receiving loans, and 
another whom he was reasonably sure received loans and owned 
a large farm several miles horn his parents' farm. He later learned 
that one of the farmers was actually leasing the farm to a white 
neighbor who operated the next farm over and several other farms 
in the area. "Had I listed [the other farmer] I would've been ok, 
but since I named [the land owner], I got denied. That was a 
mistake I made with the name, and that resulted in the denial. It 
seemed logical, at the time that I assumed [the landowner] was 
receiving the [USDA] loans. 8ut it's hard to tell in this area where 
one farm begins and another ends or who is farming what or who 
owns what. There are no clear boundaries like in the suburbs." 

Calvin went back to the Kenbridge, VA PSA office in May 2000 
attempting to define the boundaries between the farms, and met 
with further obstruction. "I wanted to demonstrate to them that 
the two farm operations were connected just to show how I had 
gotten the name confused. In the process, the FSA office denied 
me some basic information that should've been released, such 
as whether or not the farms were connected, and how. And who 
was the farmer that farmed the land that year," says King. He 
explains, "It seems to me that they withheld information that 
they should not have withheld from me ... but I was riot given 
anything." Ironically, says King, "the FSA office in Fredericksburg, 
VA ... providfed] me with information ... about two black farmers 
... if the black farmers' information was released to me, the white 
farmers' information should have also been released." 

In November 2000, King challenged the denial of his claim. 
Although his settlement claim was filed over five years ago, no 
decision has been made on his appeal, and Calvin's case remains 
unresolved today. 

King Files New Complaint for Retaliation by USDA for his 
Participation in the Settlement 

King faced retaliation due to his participation in the Pigford civil 
rights settlement, and filed a subsequent discrimination complaint 
with USDA. King explains, "I filed an additional complaint against 
USDA because of ongoing discrimination I experienced after 
the Pigford suit, and probably because of my involvement in 
the Pigford suit. After Pigford, I was continually discriminated 
against." King's experience is that "USDA is not applying the same 
standard to black farmers that it is applying to white farmers, and 
that constitutes an act of discrimination against rne and all black 
farmers. USDA law is the same all over the country. The law is the 
law, and it should be applied equally throughout the land." 
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LINWOOD BROWN 

USDA's Late Payments Caused Crop Yields to Dwindle 

Lin wood Brown sought assistance from the Farm Services Agency 
(FSA) in Brunswick County, VA, from 1980 through 1994. Brown's 
farm, at the time, consisted of about 80 acres, upon which he 
grew corn, soybeans and tobacco. Brown is the fifth generation to 
farm his land, which his relatives worked as slaves. "The old slave 
house is still here on the property," says Brown. 

In Brown's experience in applying for USDA crop loans, USDA 
would withhold payments until it was too late to harvest the 
crops, creating a cycle that continually decreased the size of his 
yields, "I'd apply for assistance around the first of the year, but 
wouldn't receive the money until June or July. That wasn't enough 
time to plant the seeds, put the fertilizer and chemicals on at 
the right time, do all the things you needed to do. So then your 
yields would suffer, arid you'd only get, say, 80% of your crop. 
Then they'd use that against you in future years saying your yields 
were low so you can't get the money you need to farm the land." 
Though he applied for assistance at the same time as area white 
farmers, Brown's checks would arrive months later, while his white 
counterparts received faster turnaround. Brown states, "it was a 
constant struggle for us." 

In Brunswick County, African American farmers were required to 
report to a supervisor to obtain payments expense-by-expense 
while white farmers were paid in a lump sum. As Brown explains 
"the black farmers had a supervisor of their [FSA] bank account, 
where you had to take your bills and receipts to prove that you 
needed the money. You could only go to the supervisor's office on 
Wednesday. The white farmers just picked up their check and put 
it in their pocket, they had no supervision, no questions asked." 

Civil Rights Settlement Failed to Provide Restitution 

Linwood Brown was part of the Pigford v. Veneman lawsuit, but 
chose to opt out. 

"That process left the burden on the farmer to prove his case. You 
had to have hard facts to prove you were discriminated against. I 
went through that and won a partial settlement. But it's not fully 
resolved. USDA was supposed to come back and pay for the other 
years that they discriminated against me, but that never took 
place." Linwood explains, "this same situation has happened to 
a lot of farmers. They [USDA] find discrimination but they won't 
pay. They'll, fight each one to the end. They'll use taxpayer money 
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to fight against you. The good old boy system is still in place, and 
working well." 

Brown laments the land loss that has plagued African American 
farmers denied USDA loans and subsidies, "the saddest days of 
my life I spent watching USDA selling these people's farms. To 
see that it was unexplainable. I went and saw some of the sales, 
when they auction off the black farms. USDA would literally 
sell the farm and leave the family sitting there under the tree, 
watching somebody move onto their farms they've been living 
and working on for generations, some since slavery. Now they 
don't have a place to call home. When you witness what they are 
doing here, it doesn't look like you live in America. You just won't 
believe that this kind of thing, this discrimination, is happening 
to poor struggling farmers here in America. But it has... it still is. 
It's still the same today." 


LEON PULLEY 

Local USDA Office Repeatedly Turned Away African 
American Farmer and Delayed Fulfillment of Loan 

Leon Pulley owns a farm in Butler County, Missouri, where he has 
grown milo and soybeans for two decades. Between 1994 and 
1996, USDA repeatedly delayed loan payments, severely limiting 
the profitability of his crops. "The way it usually works is that you 
would file for Farm Service Agency (FSA) assistance in February. 
You're supposed to get your money in March or April in order to 
have enough resources to plant on time to reach harvest before 
the fall rains and frost come. White farmers were getting their 
money on time, every time. But not the black farmers," says 
Pulley. USDA delayed payment until as late as September for 
several consecutive years. 

Pulley also experienced obsfucation at the hands of local USDA 
FSA representatives, "You'd go in, they'd tell you they were busy, 
to come back later, and so you would come back later and they'd 
say the same thing again. I got told that every time," Pulley 
explained. Pulley believes these practices were only aimed at 
African American farmers, 'They [FSA representatives] weren't 
letting some people get money at all, and others would get the 
money too late so they couldn't set up in time to harvest so 
got bad or no crops." Pulley knew of two or three white farmers 
in similar farm situations who got their money on time, and 
contends that discrimination is to blame for the disparity. 
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Pulley signed up for the class action lawsuit in 1994 and was 
admitted to Track B. To his disappointment, his case was never 
heard. He says that his lawyers were inadequate and his case "just 
fell through the cracks." 

Unfair Treatment by USDA Continues 

Leon has continued to seek help through USDA programs. Last 
year, he was turned away and told there was no money. This year, 
he applied and was also rejected. Leon has reduced the amount of 
land he actively farms to 20 acres, and has put the remainder of 
his farm into the wetlands conservation program. Ever since 1996, 
he has been paying USDA $154 a month toward the debts he has 
accumulated over the years, debt which, ironically, was accrued 
largely due to USDA's unjust delays of his loans. 


LEROY McCRAY 

Rejected Twice by USDA, McCray Nearly Gave up on 
Farming Altogether 

Leroy McCray applied to the Farm Services Agency (FSA) around 
1990, requesting $5 million in working capital and equipment 
loans to set up a chicken farm in Sumter County, SC. The local 
USDA FSA official met with McCray, telling him that no money 
was available. "They told me to go look for a private loan," he 
recalls. This story was not what his 'white neighbors were told, 

"I knew there were 7-8 white farmers in my area with chicken 
farms who were getting the money, the same type of loan that I 
wanted. And they only had high school education arid limited or 
no farming experience when they got their loans. I was a college 
graduate with lots of experience with different farm animals and 
operations, and I was getting denied. It didn't make any sense." 
USDA denials stifled McCray, "I never even got the chance to start 
the chicken farm like I wanted. I just gave up." Several years 
later, he applied for another loan, McCray says, "They didn't even 
take the application I had filled out because they just said there 
was no money available." 

Settlement Presented Difficult Compromise 

McCray learned of the civil rights settlement with USDA, and 
chose to pursue relief through Track A, though he felt that it 
would not make him whole. "It wasn't an easy decision, I didn’t 
want to just take the $50,000. 1 wanted to go for the $5 million 
they had denied me, but it seemed like it ’would never be resolved 
if I did that" McCray is one of the few farmers who received relief 
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under the settlement. Despite his success, McCray does not expect 
USDA's treatment of African American farmers to change, "it's riot 
any better, it's still the same as it was. It's the same plot" 


ALAN DIGGS 

Local USDA Officials Used Common Tactic of 
Withholding Paperwork to Belay Loans 

Alan Diggs and his brother Milton Diggs farm together as the 
Diggs Bros. Partnership in Southampton County, VA farm. Their 
story of discrimination is similar to many other African American 
farmers' accounts: complicated mountains of paperwork, 
processing delays, and late payments. 

Diggs would witness his white neighbors being treated differently 
by USDA's local FSA officials. "The FSA officer would trickle the 
paperwork out one piece at a time to black farmers, there'd be 
10 15 days in between communications, then another piece of 
paperwork would be in the mail, 3-4 days lag time, then you fill 
it out and keep coming back and then there's another paper to fill 
out. Another figure, another number they needed from you. White 
farmers were already getting their work done, they weren't getting 
the extra paperwork we did. They'd get a full package, fill it out, 
and in ten days to two weeks they'd have their money." 

Diggs has survived in farming while many African American 
farmers have been forced out of farming, "We might be the 
only black farmers of size doing this any more, a lot of people 
have dropped out of farming because it's such a hassle, some of 
the white supervisors in the office try to make it haul. If USDA 
had made it easier for the black farmers, they might still be in 
business now. In a sense they just ran them out of business." 

USDA Failed to Live up to Promises Made in Settlement 

Alan Diggs received $50,000 in the Pigford settlement, but 
remains disappointed by the treatment he received from USDA 
throughout the process. Diggs explains, "When the settlement 
came out, USDA said you were entitled to $50K and they would 
write off all your debt. I got the $50K but they only wrote off a 
portion of the debt I owed. During the Monitor review, when I 
put in an appeal, they tried to tell me that the years that they 
did not write off were years I wasn't discriminated against. But 
that's not what they said they were going to do. They said they'd 
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write off ail your debt. But they didn't." Diggs believes that 
priorities shifted during the course of the settlement, "The Bush 
Administration put this thing on the back burner when they took 
office. When Bill Clinton was in office, it was a front burner issue. 
But that changed when Bush got in there." 
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CORE TERMS: consent decree, farmer, settlement, 
claimant, track, objector, class member, discovery, 
statute of limitations, facilitator, arbitrator, 
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opt, civil rights, injunctive relief, deeree, negotiation, 
substantial evidence, recommendation, adjudicator, 
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For Plaintiffs: Philip L. Fraas, Washington, DC. 

For Defendant: Michael Silcov, Philip Bartz, U.S. Dept. 
Of Justice, Washington, DC. 

JUDGES: PAUL L. FRIEDMAN, United States District 
Judge. 

OPINIONS Y: PAUL L. FRIEDMAN 

OPINION: 

| *85 1 OPINION 

Forty 7 acres and a mule. As the Civil War drew to a 
close, the United Stales government created the 
Freedmen's Bureau to provide assistance to former 
slaves. The government promised to sell or lease to 
fanners parcels of unoccupied land and land that had 
been confiscated by the Union during the war, and it 
promised the loan of a. federal government mule to plow 


that land. Some African Americans took advantage of 
these programs and either bought or leased parcels of 
land. During Reconstruction, however. President Andrew 
Johnson vetoed a bill to enlarge the powers and activities 
of the Freedmen's Bur eau, and he reversed many of the 
policies of the Bureau. Much of the promised land that 
had been leased to African American farmers was taken 
away and returned to Confederate loyalists. For most 
African Americans, the promise of forty [**2] acres and 
a mule was never kept. Despite the government's failure 
to live up to its promise, African American farmers 
persevered By 1910, they had acquired approximately 
16 million acres of farmland. By 1920, there were 
925,(X)0 African American farms in the United States. 

On May 15, 1862, as Congress was debating the 
issue of providing land for freed former slaves, the 
United Stales Department of Agriculture was created. 

The statute creating the Department charged it with 
acquiring and preserving "all information concerning 
agriculture" and collecting "new 7 and valuable seeds and 
plants; to test, by cultivation, the value of such of them 
as may require such tests; to propagate such as may be 
worthy of propagation, and to distribute them among 
agriculturists." Ail Act to establish a Department of 
Agriculture, ch. 71, 12 Stat. 387 (1862). In 1889, the 
Department of Agriculture achieved full cabinet 
department status. Today, it has an annual budget of $ 
67.5 billion and administers farm loans and guarantees 
w 7 orth 3) 2.8 billion. 

As the Department of Agriculture lias grown, the 
number of African American farmers has declined 
dramatically. Today, there are fewer than 18,000 African 
American [**3] farms in the United Stales, and African 
American farmer's now own less then 3 million acres of 
land. The United States Department of Agriculture and 
the county 7 commissioners to whom it has delegated so 
much power bear much of the responsibility for this 



461 


185 F.R.D. 82, *; 1999 U.S. Dist. LEXIS 5220, ** 


Page 2 


dramatic decline. The Department itself has recognized 
that there has always been a disconnect between what 
President 1 -incoln envisioned as ’’the people's 
department," serving all of the people, and the 
widespread belief that the Department is "the last 
plantation," a department "perceived as playing a key 
role in what some see as a conspiracy to force minority 
and disadvantaged farmers off their land through 
discriminatory loan practices." Sec Pis' Motion for Class 
Certification, Exh. B, Civil Rights at the United States 
Department of Agriculture: A Report by the Civil Rights 
Action Team (Feb. 1 997) ("CRAT Report") at 2. 

For decades, despite its promise that “no person in 
the United Stales shall, on the ground of race, color, or 
national origin, be excluded from participation in, be 
denied the benefits of, or be otherwise subjected to 
discrimination under any program or activity of an 
applicant or recipient receiving Federal financial | **4 1 
assistance from the Department of Agriculture," 7 C.F.R. 
11 15.1, the Department of Agriculture and die comity 
commissioners discriminated against African American 
farmers when they denied, delayed or otherwise 
frustrated the applications of those farmers for farm 
loans and other credit and benefit programs. Further 
compounding the problem, in 1983 the Department of 
Agriculture disbanded its Office of Civil Rights and 
slopped responding to claims of discrimination. These 
events were the culmination of a siring of broken 
promises that had been made to African American 
farmers for well over a century. 

It is difficult to resist the impulse to try to undo all 
the broken promises and years of discrimination that 
have led to the precipitous decline in the number of 
African American fanners in the United States. The 
Court has before it a proposed settlement of a class 
action lawsuit that will not undo all that has been done. 
Despite that fact, however, the Court finds that the 
settlement is a fail' resolution of the claims brought in 
this case [*86] and a good first step towards assuring 
that the kind of discrimination that has been visited on 
African American farmers since Reconstruction will 
[**5] not continue into the next century. The Court 
therefore will approve the settlement. 

I. BACKGROUND OF THE CASE 

The plaintiffs in this case allege (1) that the United 
States Department of Agriculture ("USDA") willfully 
discriminated against them and other similarly situated 
African American farmers on the basis of their race when 
it denied their applications for credit and/or benefit 
programs or delayed processing their applications, and 
(2) that when plaintiffs filed complaints of discrimination 
with the USDA, the USDA failed properly to investigate 
and resolve those complaints. Sec Seventh Amended 


Complaint at 4-5. Plaintiffs allege that defendant's 
actions violated a number of statutes and the 
Constitution, but both sides agree that this case 
essentially is brought under Lhe Equal Credit Opportunity 
Act, 15 U.S.C. B 1691 ("ECOA"). See Transcript of 
Hearing of March 2, 1999, at 19. nl 


n l Most of the class members are 
complaining about racial discrimination in the 
l JSDA's credit programs. KCOA provides the 
statutory basis for claims of discrimination in 
credit transactions. See 15 U.S.C. 15 1691. A 
small number of class members, approximately 
5% of the class, complain about the l JSDA's 
administration of its benefit programs, especially 
its disaster relief programs. See Seventh 
Amended Complaint at P 76. The benefit 
programs are not subject to ECOA, and the 
claims against the USDA for alleged acts of 
discrimination in these programs arc brought 
under the Administrative Procedure Act, 5 U.S.C. 
B 706. l he differences between the two types of 
claims lead to slight variations in the burdens of 
proof and the relief provided. 

[** 6 ] 

The Court certified this case as a class action on 
October 9, 1998, and preliminarily approved a Consent. 
Decree on January 5. 1999. After a hearing held on 
March 2, 1999, the parties made some revisions to the 
proposed Consent Decree and filed a revised proposed 
Consent Decree with the Court on March 19, 1999. The 
Court now concludes that the revised proposed Consent 
Decree is fair, adequate and reasonable. 

A. Factual Background 

Fanning is a hard w ay to make a living. Small 
farmers operate at the whim of conditions completely 
beyond their control; weather conditions from year to 
year and marketable prices of crops to a large extent, 
determine whether an individual fanner will make a 
profit, barely break even or lose money . As a result, 
many fanners depend heavily on the credit and benefit 
programs of the United States Department of Agriculture 
to lake them from one year to the next. n2 For instance, 
if an early freeze kills three-quarters of a farmer's crop 
one year, he may not have sufficient resources to buy 
seeds to plant in the following season. Or if a fanner 
needs to modernize his operations and buy a new grain 
harvester in order to make his operations profitable, he 
often [**7] cannot afford to buy die harvester without an 
extension of credit. Because of the seasonal nature of 
farming, it also is of utmost importance that credit and 
benefit applications be processed quickly or die fanner 
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may lose all or most of his anticipated income for an 
entire year. It does a farmer no good to receive a loan to 
buy seeds after the planting season has passed. 


n2 The technical differences among USDA's 
various credit and non-credit programs are set 
forth in detail in a previous Opinion of this Court. 
See Pigford v. Glickman, 182F.R.D. 341, 342-44 
(D.D.C. 1998). 

The IJSDA's credit and benefit programs are 
federally funded programs, but the decisions to approve 
or deny applications for credit or benefits are made 
locally at the county level. In virtually even' fanning 
community, local f aimers and ranchers elect three to five 
member county committees. 'Ihe county committee is 
responsible for approving or deny ing farm credit and 
benefit applications, as well as for appointing a county 
executive who | **8 1 is supposed to provide farmers with 
help in completing their credit and benefit applications. 
The county executive also makes recommendations to 
the county' committee regarding which applications 
should be approved. The salaries of the county 7 
committee members and the county executives are paid 
from federal funds, but they are not considered federal 
[*87] government employees. Similarly , while federal 
money is used to fluid the credit and benefit programs, 
the elected county officials, not federal officials, make 
the decision as to who gets the federal money and who 
docs not. 

The county committees do not represent Ihe racial 
diversity of the communities they save. In 1996, in the 
Southeast Region, the region in the United States with 
the most African American fanners, just barely over 1 % 
of the county commissioners were African American (28 
out of a total of 2469). See CRAT Report at 19. In the 
Southwest region, only 0.3% of the county- 
commissioners were African American. In two of the 
remaining three regions, there was not a single African 
American county commissioner. Nationwide, only 37 
county commissioners were African American out of a 
total of 8147 commissioners — approximately |**9| 
0.45%. Id. 

Throughout the country', African American fanners 
complain that county commissioners have discriminated 
against them for decades, denying their applications, 
delaying the processing of their applications or 
approving them for insufficient amounts or with 
restrictive conditions. In several southeastern stales, for 
instance, il look three limes as long on average to process 
the application of an African American farmer as it did 
to process the application of a white fanner. CRAT 
Report at 21 . Mr. Alvin E. Steppes is an African 


American farmer from Lee County', Arkansas. In 1986, 
Mr. Steppes applied to the F aimers Home 
Administration ("FmHA") for an operating loan. Mr. 
Steppes fully complied with the application 
requirements, but his application was denied. As a result, 
Mr. Steppes had insufficient resources to plant crops, he 
could not buy 7 fertilizer and crop treatment for the crops 
he did plant, and he ended up losing his farm. See 
Seventh Amended Complaint at P 14. 

Mr. Calvin Brown from Brunswick County , Virginia 
applied in January 1984 for an operating loan for that 
planting season. When he inquired later that month about 
the status of his loan application, a Km 1 1A |**1()| county 7 
supervisor told him that the application was being 
processed. The next month, the same FmHA county 
supervisor told him that there was no record of his 
application ever having been filed and that Mr. 1 frown 
had to reapply. By the time Mr. Brown finally received 
his loan in May or June 1984, the planting season was 
over, and the loan was virtually useless to him. In 
addition, the funds were placed in a '' supervised" bank 
account, which required him to obtain the signature of a 
county supervisor before withdrawing any funds, a 
requirement frequently required of African American 
fanners but not routinely imposed on white fanners. See 
Seventh Amended Complaint at P 1 1 . 

In 1994, the entire county of Greene County, 
Alabama where Mr. George 1 1 all farmed was declared 
eligible for disaster pay ments on 1 994 crop losses. Every 
single application for disaster payments was approved by 
the Greene County 7 Committee except Mr. 1 1 all's 
application for four of his crops. See Seventh Amended 
Complaint at P 5. Mr. James Beverly of Noltaway 
County 7 , Virginia was a successful small farmer before 
going to FmHA. To build on his success, in 1981 he 
began working with his Kml I A office to develop a farm 
[** 1 1 ] plan to expand and modernize his swine herd 
operations. The plan called for loans to purchase 
breeding stock and equipment as well as fallowing 
houses that were necessary for the breeding operations. 
Kml I A approved his loans to buy breeding stock and 
equipment, and lie was told that the loan for farrowing 
houses would be approved. After he already had bought 
the livestock and the equipment, his application for a 
loan to build the farrowing houses was denied. The 
livestock and equipment were useless to him without the 
farrowing houses. Mr. Beverly ended up having to sell 
his property to settle his debt to the FmHA. See id. at P 
12 . 

The denial of credit and benefits has had a 
devastating impact on African American fanners. 
According to the Census of Agriculture, the number of 
African American farmers has declined from 925,000 in 
1920 to approximately 18,000 in 1992. CRAT Report at 
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14. The farms of many African American farmers were 
foreclosed upon, and they were forced out of farming. 
Those who managed to stay in fanning often were 
subject to humiliation and degradation at the hands of 
[*88] the county commissioners and were forced to 
stand by powerless, as white farmers received 
preferential |**12| treatment. As one of plaintiffs' 
lawyers, Mr. J.L. Chestnut, aptly pul it, African 
American farmers "learned the hard way that though the 
rules and the law- may be colorblind, people arc not. " 
Transcript of Hearing of March 2. 1999, at 173. 

Any fanner who believed that his application to 
those programs was denied on the basis of his race or for 
other discriminatory reasons theoretically had open to 
him a process for filing a civil rights complaint either 
with the Secretary of Agriculture or with the Office of 
Civil Rights Enforcement and Adjudication ("OCREA") 
at USDA. USD A regulations set forth a detailed process 
by which these complaints were supposed to be 
investigated and conciliated, and ultimately a fanner who 
was unhappy with the outcome was entitled to sue in 
federal court under ECOA. See Pigfonl v. Gliokman, 182 
F.R.D. 341, 342-44 (D.D.C. 1998). All the evidence 
developed by the USDA and presented to the Court 
indicates, however, that this system was functionally 
nonexistent for well over a decade. In 1983, OCRI iA 
essentially was dismantled and complaints that were filed 
were never processed, investigated or forwarded to the 
appropriate agencies for conciliation. As a result, [**13] 
farmers who filed complaints of discrimination never 
received a response, or if they did receive a response it 
was a cursory denial of relief. In some cases, OCREA 
staff simply threw discrimination complaints in the trash 
without ever responding to or investigating them. In 
other cases, even if there was a finding of discrimination. 
Hie farmer never received any relief. 

In December of 1996, Secretary of Agriculture Dan 
Gliokman appointed a Civil Rights Action Team 
("CRAT") to "take a hard look at the issues and make 
strong recommendations for change." See CRAT Report 
at 3. In February of 1997, CRAT concluded that 
"minority farmers have lost significant amounts of land 
and potential farm income as a result of discrimination 
by I SA | Farm Services Agency | programs and the 
programs of its predecessor agencies, ASCS 
[Agricultural Stabilization and Conservation Service] 
and FmHA [Fanners Home Administration]. . . . The 
process for resolving complaints has failed. Minority and 
limited-resource customers believe USDA has not acted 
in good faith on the complaints. Appeals are loo often 
delayed and for loo long. Favorable decisions are loo 
often reversed." Id. at 30-31. 

Also 1**141 in February of 1 997, the Office of the 
Inspector General of the USDA issued a report to 


Secretary Glickman stating that the USDA had a backlog 
of complaints of discrimination that had never been 
processed, investigated of resolved. See Pis’ Motion for 
Class Certification. Exh. A (Evaluation Report for the 
Secretary' on Civil Rights Issues). The Report found that 
immediate action was needed to clear the backlog of 
complaints, that the "program discrimination complaint 
process at [the Farm Services Agency] lacks integrity, 
direction, and accountability," id. at 6, and that "staffing 
problems, obsolete procedures, and little direction from 
management have resulted in a climate of disorder within 
the civil rights staff at FSA." Id. at 1 . 

The acknowledgment by the USDA that the 
discrimination complaints had never been processed, 
however, came too late for many African American 
fanners. ECOA has a two year statute of limitations. Sec 
1 5 U.S.C. B 1 691e(f). If the underlying discrimination 
alleged by the tanner had taken place more than two 
years prior to the filing of an action in federal court, the 
government would raise a statute of limitations defense 
to bar the farmer's |**15| claims. For instance, some 
class members in this case had filed their complaints of 
discrimination with the USDA in 1983 for acts of 
discrimination that allegedly occurred in 1982 or 1983. If 
the fanner waited for the USDA to respond to his 
discrimination complaint and did not file an action in 
court until be discovered in 1997 that the USDA had 
slopped responding to discrimination complaints, the 
government would argue that any claim under ECOA 
was haired by the statute of limitations. 

In 1998, Congress provided relief to plaintiffs with 
respect to the statute of limitations problem by passing 
legislation that tolls the statute of limitations for all those 
who filed [*89] discrimination complaints with the 
Department of Agriculture before July 1, 1997, and who 
allege discrimination at any time during the period 
beginning on January 1, 1981 and ending on or before 
December 3 1 , 1996. Sec Agricultural, Rural 
Development, Food and Drug Administration, and 
Related Agencies Appropriations Act, 1999, Pub. E. No. 
105-277, B 741, 112 Stat. 2681 (codified at 7 IJ.S.C, B 
2297, Notes). 

B. Procedural Background 

From the beginning, this case has been a contentious 
and hard fought battle on [**16] both sides. The original 
complaint in this action was filed on August 28, 1 997, by 
three African American fanners representing a putative 
class of 641 African American farmers. At an initial 
status conference on October 30, 1997, plaintiffs 
requested that the case he referred to Magistrate Judge 
Alan Kay for die purpose of discussing settlement. The 
government opposed that request. The Court refused to 
require the government to engage in settlement 
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negotiations if it. was not prepared to do so in good faith 
and with an open mind, but it. made clear that the case 
would move quickly. 

From plaintiffs' perspective, the most important 
pieces of evidence necessary to ensure speed}' resolution 
of the case were the files of the individual farmers that 
were held by the government. I he Court ordered both 
sides to comply with their obligations under Rule 
26(a)(1) of the Federal Rules of Civil Procedure by 
November 14, 1997, and it ordered the government to 
provide plaintiffs with any files in its possession on any 
fanner who was part of the putative class. See Older of 
November 4, 1 997. The government complied with the 
Court's discovery ruling, and since then has continued to 
provide class [**17] counsel with the files of putative 
class members that it has. Sec Dcfs November 17, 1997, 
Report to the Court. 

In the meantime, a number of motions to intervene 
were filed on behalf of putative class members 
represented by other attorneys. The two attorneys who 
originally had filed the Pigford action, Mr. Alexander 
Pires and Mr. Philip Fraas, stated in open court that any 
attorney was welcome to serve as of counsel in the case, 
on the condition that he or she would agree that (1) any 
compensation would be provided only under the 
attorneys' fees provisions of ECOA, 15 U.S.C. 13 
1 69 1 e(d), or other statutory fee-shifting provisions, and 
(2) he or she would neither collect any fees from 
individual farmers nor enter into a contingent fee 
arrangement by which the attorney would take a 
percentage of the farmer's settlement or award. Class 
counsel also represented that any putative class member 
on whose behalf a motion to intervene was filed would 
be added as a named plaintiff in an amended complaint. 

The motions to intervene subsequently were 
withdrawn, and a number of lawyers entered appearances 
as of counsel for plaintiffs. The resulting team of lawyers 
in the case represents | ** 1 8| an extraordinary range of 
experience, specialties and geography : Mr. Pires and Mr. 
Fraas, both of Washington D.C., have represented 
fanners in cases against die Department of Agriculture 
for many years; Mr. J.L. Chestnut from Selma, Alabama, 
Mr. Othello Cross from Pine Bluff, Arkansas, and Mr. 
Dcimis Sweet, from Jackson, Mississippi, all arc 
experienced civil rights lawyers; Mr. T. Roe F razer from 
Jackson, Mississippi, and Mr. Gerard Lear of Arlington, 
Virginia both are complex litigation and class action 
specialists. In addition, Mr. Hubbard Saunders, IV, an 
attorney from Jackson, Mississippi with nearly twenty- 
five years of experience, and Mr. Willie Smith from 
Fresno, California have worked on the case. 

By mid-November of 1 997, the government had 
rethought its original position with respect to mediation 


and agreed to explore the option of settlement. The 
parties quickly agreed upon a mediator, Mr. Michael 
Lewis, but an agreement on the details of the mediation 
process required a number of status hearings and 
conference calls. Finally, in late December die parties 
agreed to stay die case for a period of six months during 
which time they would pursue mediation. The parties 
agreed [**19] to ’’commence'' settlement discussions on 
a casc-by-casc basis but left open the possibility of 
discussing a global resolution of the case. Sec Order of 
December 24, 1997. 

| *90 1 At a status conference just over two months 
later, however, there appeared to be a fundamental 
disagreement about the process of mediation: plain tiffs 
wanted to negotiate a settlement structure that would 
address the claims of all putative class members while 
the government continued to want to mediate claims on a 
case-by-case basis. Plaintiffs' counsel, in particular Mr. 
J.L. Chestnut, argued that die stay had to be lifted, legal 
issues briefed and decided, and a prompt and firm trial 
date set. If mediation continued on a case-bv-case basis. 
Mr Chestnut argued, "Well, Your Honor can look at my 
gray hair; I won't live that long. Many of my clients 
won't live that long. . . . Please, please give my people a 
trial date. It took us. Judge, 15 long miserable years to 
get here and now they want to go case by case. That will 
be another 1 5 years of injustice. The only way you can 
slop it, Your Honor, is a straightforward statement to the 
government: Settle it or try it." Transcript of Hearing of 
March 5, 1 998, at 37-39. | **20 1 

The Court lifted the stay so that the parties could 
brief plaintiffs' motion for class certification and 
plaintiffs' motion for partial summary judgment on the 
issue of the statute of limitations. Sec Order of March 6, 

1 998. 1‘he Court also set a trial date of February 1 , 1 999. 
Id. Upon the representations of the parties that they 
wanted to continue living to mediate the case with Mi". 
Lewis, the Court also extended the lime for mediation. 
Sec Order of April 6, 1998. 

In the meantime, plaintiffs had filed a second 
putative class action, Brewington v. Glickman, 1 85 
F.R.D. 82, Civil Action No. 98-1693. The putative class 
m Brewington included those who had filed their 
discrimination complaints with the USD A after February' 
21,1 997, the cutoff date for the putative Pigford class, 
but before July 7, 1 998, the filing date of Brewington. 
With ihe exception of the date of filing of discrimination 
complaints, the allegations of the Brewington complaint 
mirrored those of the Pigford complaint . 

On October 9, 1998, the Court granted the motion 
for class certification in Pigford. The Court also ordered 
the parties jointly to file a draft notice to class members 
by October [**21] 30, 1998. At a status hearing on 
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October 13. 1998, plaintiffs informed the Court that 
Congress had passed a bill that would toll the statute of 
limitations for African American farmers who had filed 
complaints of discrimination with the IJSDA and that 
they would be withdrawing their motion for partial 
summary judgment on the statute of limitations issue as 
soon as the President signed the bill into law 7 because that 
motion then would be unnecessary. On October 21, 

1998, President Clinton signed into law the bill tolling 
the statute of limitations that had been enacted by 
Congress. See Agricultural. Rural Development, f ood 
and Drag Administration, and Related Agencies 
Appropriations Act, 1999, Pub. L. No. 105-277, 13 741, 

1 12 Slat. 2681 (codified at 7 U.S.C. 13 2297, Notes). The 
waiver of the statute of limitations provides that "a civil 
action to obtain relief with respect to the discrimination 
alleged in an eligible complaint, if commenced not later 
Ilian 2 years after the enactment of this Act, shall not be 
barred by any statute of limitations." An "eligible 
complaint'' is defined, in relevant pan. as "a 
nonemploymenl related complaint that was filed with the 
Department of Agriculture [**22] before July 1, 1997 
and alleges discrimination at any time during the period 
beginning on January 1 , 1 98 1 and ending December .1 1 , 

1 996" in violation of KCOA or "in the administration of 
a commodity program or a disaster assistance program." 
See id. 

Faced with a February' 1, 1999, trial date, the parties 
continued their efforts at mediation with the help of Mr. 

I .evvis. At some point after the March 5, 1 998 status 
hearing, the focus of negotiations shifted from case-by - 
case analysis to structuring a global resolution of the 
claims of all class member's. By December- 1998, the 
parties had informed the Court that they were very close 
to agreeing upon a global settlement of plaintiffs' claims 
in bolhPigford and Brewinglon. Finally, on January- 5, 

1999, the parties filed with the Court (1) a motion to 
consolidate the two eases, (2) a motion to alter the 
definition of the class certified in Pigtord to include 
members of the Brewington action and to certify the 
class pursuant to Rule 23(b)(3) of the Federal Rules of 
Civil Procedure, (3) a motion | *91 1 for preliminary 7 
approval of a proposed Consent Decree, and (4) a notice 
to class members. The Court consolidated the lw ; o cases, 
preliminarily [**23] approved the Consent Decree, 
approved the notice to class members, notified class 
members of their right to file written objections by 
February 1 5, 1 999. and scheduled a fairness hearing for 
March 2, 1999. 

Within ten days after the preliminary' approval of the 
Consent Decree, the facilitator mailed a copy of the 
Notice of Class Certification and Proposed Class 
Settlement to all then-known members of the class. n3 
The facilitator also arranged a print notification program 


with onc-quartcr page advertisements in 26 general 
circulation newspapers for January 21, 1999, and in 100 
African-American newspapers between January 13, 1999 
and January 27, 1999. See DePs Memorandum in 
Support of Consent Decree (Declaration of Jeanne C. 
Fincgan). The facilitator also arranged to have a full page 
advertisement announcing the preliminary' approval of 
Ihe Consent Decree and the time and place of the fairness 
hearing placed in the editions of TV Guide that were 
distributed in an 18-state region, and a half page 
advertisement in the national edition of Jet Magazine. 

See id In addition, the facilitator aired 44 commercials 
announcing ihe preliminary' approval of lire Consent 
Decree and the lime [**24] and place of the fairness 
hearing on the Black Entertainment Network and aired 
1 8 similar commercials on the Cable News Network over 
the course of a two-week period. I'he facilitator estimates 
that on average, the print and television notice campaign 
"reached 87 percent of African-American farm operators, 
managers or others in farm-related industries, an average 
frequency of 2.4 limes." Id. at 6. As of February 19, 

1999, die facilitator had received 15,132 telephone calls 
as a result of its notification campaign. Id. at 7. 


n3 The "facilitator" is the Poomian-Douglas 
Corporation. See Consent Decree at P 1 (i). 

Among other responsibilities, the facilitator is 
required to mail copies of the Notice of Class 
Certification and Proposed Class Settlement lo all 
known class members within ten days of the 
Court's preliminary approval of the proposed 
Consent Decree and lo undertake an advertising 
campaign notifying potential class members of 
the class certification and proposed class 
settlement. See id. at PP 3. 4. 

[**25] 

The IJSDA exerted efforts to obtain the assistance of 
community based organizations, including those 
organizations that focus on African American and/or 
agricultural issues, in communicating to class members 
and potential class members the fact that die Court had 
preliminarily approved the Consent Decree and die time 
and place of die fairness hearing. Dcf s Memorandum in 
Support of Consent Decree (Declaration of David H. 

I lairis). IJSDA officials also were notified that, to the 
extent possible, they had an obligation lo communicate 
lo class members information about the Consent. Deeree 
and the fairness hearing. The Court posted a copy of the 
proposed Consent Decree and the Notice of Class 
Certification on the Internet Website of the United States 
District Court for the District of Columbia. Finally , class 
counsel held meetings in counties throughout the 
country 7 , particularly in the South, to notify farmers of the 
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settlement., the process for filing a claim package and the 
time, place and purpose of the fairness hearing. 

The Court timely received approximately eighteen 
written objections from organizations or individuals. See 
Order of February 25, 1 999. The Court also received a 
number [**26] of letters after the February 15,1999 
deadline which it also has considered. With the exception 
of one objection filed after the hearing, see Order of 
March 11, 1999, the Court has considered all letters and 
filings received before and since the hearing that have 
expressed objections to or comments on the proposal 
Consent Decree. Class counsel and counsel for the 
government also filed memoranda in support of the 
proposed Consent Decree and supplemental responses to 
the objections raised. 

The Court conducted a fairness hearing on March 2, 
1999, which lasted an entire day. The Court allocated 
time for all objectors who previously had filed written 
objections to the Consent Decree and also allocated lime 
at the end of the day for others who wished to express 
their view's. See Order of February 25, 1999. The Court 
provided time for class counsel and counsel for the 
government | *92 1 to explain the proposed Consent 
Decree and to discuss their view of its fairness. The 
Court heard from representatives of eight organizations 
that had filed written objections, six individuals who had 
filed written objections and ten individuals who had not 
filed wn'itten objections. The Court also heard from 
[**27] class counsel, counsel for the government and 
the mediator. 

After the hearing, the Court sent a letter to the 
parties summarizing some of the objections that had been 
raised at the hearing and suggesting changes to the 
proposed Consent Decree that might alleviate some of 
the concerns raised. The Court indicatal that it would not 
issue a final ruling on the fairness of the proposed 
Consent Decree until March 19, 1999. in the event that 
the parlies wanted to file a revised proposed Consent 
Decree addressing tire concerns raised at the hearing and 
by the Court. By letter of March 19, 1999, the parties 
transmitted to the Court a revised proposed Consent 
Decree which includes those changes or clarifications 
that the parties believed they could make to the proposal 
Consent Decree without fundamentally altering the 
framework and basis for their agreement. ITie Court 
posted the revised Consent Decree to the Court's Internet 
Website and issued an order granting any objector leave 
to file any comments with respect to the revisions to the 
proposed Consent Decree by March 29, 1999. The 
revised proposed Consent Decree now r is before the 
Court to determine whether it is fair, reasonable and 
adequate. [**28] 

II. CLASS CERTIFICATION 


The Court originally certified a class pursuant to 
Rule 23(b)(2) of the Federal Rules of Civil Procedure for 
purposes of determining liability. The class was defined 
as 

All African- American farmers who (1) 
farmed between January 1, 1983, and 
February 21, 1997; and (2) applied, 
during that time period, for participation 
in a federal farm program with USD A, 
and as a direct result of a determination 
by l JSDA in response to said application, 
believed that they were discriminated 
against on the basis of race, and filed a 
written discrimination complaint with 
l JSDA in that time period. 

Pigford v. Gliokman, 182F.R.D. at 352. Plaintiffs had 
asserted that the class could be certified under either 
Rule 23(b)(2) or Rule 23(b)(3) of the Federal Rules of 
Civil Procedure, but the Court found that it was most 
appropriate for purposes of deter minin g liability to 
certify a class under Rule 23(b)(2), governing class 
actions seeking primarily injunctive or declaratoiy relief. 
At the time, the Court also noted that "if liability is found 
and the case reaches the remedy stage, the Court will 
have to determine the most appropriate mechanism for 
determining remedy. [**29] It is possible that at that 
point it w'ould be appropriate to certify a class pursuant 
to Rule 23(b)(3). . . ." Id. at 351 (citing Eubanks v. 
Billington, 324 U.S. App. D.C. 41, 1 10 F.3d 87, 96 (D.C. 
Cir. 1 997) (in class action seeking both injunctive and 
monetary relief, court may adopt "hybrid 1 ' approach and 
certify (b)(2) class for former and (b)(3) class for latter)). 

By Order of January 5, 1999, upon motion of the 
ptuties, the Court vacated the Order ceil living the class 
and certified a new class pursuant to Rule 23(b)(3) of the 
Federal Rules of Civil Procedure. The newly certified 
class is defined as: 

All African American farmers who (1) 
fanned, or attempted to farm, between 
January 1, 1981 and December 31, 1996; 

(2) applied to the United Slates 
Department of Agriculture (USDA) 
din ing that time period for participation in 
a federal farm credit or benefit program 
and w-ho believed that they were 
discriminated against on the basis of race 
in USDA's response to that application; 
and (3) filed a discrimination complaint 
on or before July 1 , 1 997, regarding 
USDA's treatment of such farm credit or 
benefit application. 
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Order of January 5, 1999. 

There are three [**30] changes to the substantive 
definition of the class. The first change relates to the time 
frame within which a class member is required to have 
filed his or her discrimination complaint with the 1JSDA. 
Under the original class definition, a class member was 
required to have filed his complaint with the USDA 
before February 21, 1997. The putative class in 
Brewinglon included [*93] those who had filed their 
complaints of discrimination with the USD A between 
February 21, 1997, the cutoff date in Pigford, and July 7, 

1 998, the date of filing of the Urewington action. 

The definition of the class certified by Order of 
January 5, 1 999, modifies the class definition so that the 
filing date is consistent with the recently -enacted 
legislation lolling the statute of limitations. See 
Agricultural, Rural Development, Food and Drug 
Administration, and Related Agencies Appropriations 
Act, 1999, Pub. L. No. 105-277, B 741, 112 Slat. 2681 
(codified at. 7 U.S.C. B 2297, Notes). The legislation 
specifics that in order to toll the statute of limitations, a 
farmer must have filed his complaint of discrimination 
with the USDA before July 1, 1997, and the new class 
definition includes the same [**31] cut-off dale. The 
resulting class has a broader definition than the original 
Pigford class but a slightly narrower definition than the 
proposed class definition in Ikewington. The members 
of the proposed Brewington class who are not a part of 
the newly certified class — that is, those who filed 
discrimination complaints after July 1, 1 997 -- are on a 
different legal footing because the statute of limitations 
has not been lolled for them and resolution of their 
claims therefore is not appropriate in this action. 

The second change also involves liming issues. The 
original class definition specified that class members 
must have fanned between January 1, 1983, and 
February 21,1 997, and applied for a credit or benefit 
program during that same time period. The definition of 
lire class certified by Order of January 5, 1999, requires 
class members to have fanned or attempted to farm 
between January 1, 1981, and December 3 1, 1996, and to 
have applied for a credit or benefit program during that 
time period. As with the changed discrimination 
complaint filing dates, this change in class definition is 
consistent with the recently -enacted legislation tolling 
the statute of limitations |**32| See Agricultural, Rural 
Development, Food and Dnig Administration, and 
Related Agencies Appropriations Act, 1999, Pub. L. No. 
105-277, B 741, 1 12 Stat. 2681 (codified at 7 U.S.C. B 
2297, Notes). 

The third change relates to the way in which a class 
member's complaint of discrimination was transmitted to 
the USDA. Under the original class definition, a class 


member must have filed a "written" complaint of 
discrimination with the USDA. The revised class 
definition provides that the class member must have 
"filed a discrimination complaint," and under the terms 
of the proposed Consent Decree, class members who 
have participated in "listening sessions" or have 
complained to members of Congress in certain case are 
deemed to have "filed" a discrimination complaint. See 
Consent Decree atP 1(h). None of the substantive 
changes to the class definition in any way affects the 
Court's analysis or conclusion that the case properly is 
certified as a class action See Pigford v. Glickman, 1 82 
F.R.D. at 344-45. 

The primaiy difference between the class certified 
by the Court on October 9, 1998 and the class certified 
by the Court on January 5, 1999, is more procedural than 
substantive: | **33 1 the former was certified pursuant to 
Rule 23(b)(2) of the Federal Rules of Civil Procedure for 
purposes of dete rmining whether the USDA is liable to 
class members and the latter was certified for all 
purposes pursuant to Rule 23(b)(3). n4 Rule 23 provides 
that all class members in a Rule 23(b)(3) class action are 
entitled to notice and an opportunity to exclude 
themselves from — or "opt out” of — the class and pursue 
individual remedies. See Rule 23(c)(2), Fed. R. Civ. P. 
The Rule contains no explicit opt-out provision with 
respect to a class certified pursuant to Rule 23(b)(1) or 
Rule 23(b)(2), although a court [*94] may have 
discretion to pennit class members to opt out of the class 
in (b)(1) and (b)(2) actions. See Hubanks v. Billington, 

1 10 F.3d at 92-95. The parlies in this case agreed dial it 
was more appropriate -- and fairer to members of the 
class — to ask the Court to certify the class under Rule 
23(b)(3) for all purposes, particularly since the proposed 
settlement involves primarily monetary relief. See id. at 
95. The decision to certify the class pursuant to Rule 
23(b)(3) was made largely in order to allow class 
members to opt out of the class if they wanted to [**34] 
pursue their remedies individually either before the 
USDA or by separate court action. 


n4 An action may appropriately be certified 
pursuant to Rule 23(b)(2) of the Federal Rules of 
Civil Procedure if "the party opposing the class 
has acted or refused to act on grounds generally 
applicable to the class, thereby making 
appropriate final inj unclive relief or 
corresponding declaratory relief with respect, to 
the class as a whole." 

An action may appropriately be certified 
pursuant to Rule 23(b)(3) of the Federal Rules of 
Civil Procedure if the Court finds that "the 
questions of law or fact common to the members 
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of the class predominate over any questions 
affecting only individual members, and that a 
class action is superior to other available methods 
for the fair and efficient adjudication of the 
controversy." 

The Court already has determined that a class exists 
and that the class meets the four criteria of Rule 23(a) of 
the Federal Rules of Civil Procedure. See Pigford v. 
Glickman, 182 F.R.D. at 346-50. Because [**35] the 
Court has certified the class under Rule 23(b)(3) of the 
Federal Rules of Civil Procedure, it also must ensure that 
the separate and additional requirements of (b)(3) are 
satisfied before approving the proposed settlement. See 
Amehciii Products, Inc. v. Windsor, 521 U.S. 591, 622, 
138 L. Ed. 2d 689, 1 17 S. Ct. 2231 (1997) (court’s 
fairness analysis for settlement puiposes under Rule 
23(e) cannot substitute for determination whether class is 
appropriately certified in the first place); Thomas v. 
Albright, 139 F.3d 227, 234 (D.C. Cir.) (requirements of 
predominance and superiority in subsection (b)(3) are 
additional to requirements of subsection (a) which apply 
to all class actions), cert, denied, 142 L. Ed. 2d 480, 1 19 
S. Ct. 576 (1998). 

Rule 23(b)(3) requires the Court to find (1) that 
questions of law or fact common to members of the class 
predominate over questions affecting only individual 
members, and (2) that a class action is "superior to other 
available methods for the fair and efficient adjudication 
of the controversy." Rule 23(b)(3), Fed. R. Civ. P. It is 
designed to cover cases in which a class action w'ould 
promote "'uniformity of decision as to persons similarly 
[**36] situated, without sacrificing procedural fairness 
or bringing about other undesirable results.' The 
Advisory Committee had dominantly' in mind vindication 
of ‘the right of groups of people who individually would 
be without effective strength to bring their opponents 
into court at all."' Amehem Products, Inc. v. Windsor, 

521 U.S. at 615, 617 (quoting Rule 23, Fed. R. Civ. P., 
Adv. Comm. Notes). Ibis is just such a case. 

The ultimate settlement of this action envisions die 
creation of a mechanism on a class-wide basis that will 
then be utilized to resolve the individual claims of class 
members outside the traditional litigation process, most 
of them (Track A) in a rather formulaic way. Most 
members of the class lack documentation of the allegedly 
discriminatory transactions at issue. Without any 
documentation of those transactions, it would be difficult 
if not impossible for an individual farmer to prevail in a 
suit in federal court under a traditional preponderance of 
the evidence standard. The parties acknowledge, 
how ever, that it is not the fault of class members that 
they lack records. Since class members' lack of 
documentation is at least in part attributable to the 


passage [**37] of time which has been exacerbated by 
die USDA's failure to timely process complaints of 
discrimination, there is a common issue of whether and 
how best to provide relief Lo class members who lack 
documentation, and that common issue " predominate^] 
over any questions affecting only individual members." 
See Rule 23(b)(3), Fed. R. Civ. P. This class action and 
its settlement as proposed in the Consent Decree provide 
a mechanism to address that common issue. See 
Amchcm Products, Inc. v. Windsor, 521 U.S. at 619 
("Settlement is relevant to a class certification"). 

In addition to the lack of documentation making 
individual adjudication of most claims so difficult, the 
sheer size of the class makes the prospect of individual 
adjudication of damages virtually unmanageable. For this 
or any other court to adjudicate the individual claims of 
the 15,(X)0 to 20, (XX) African American farmers now 
estimated to be members of the class would take years or 
perhaps even a decade or more. Any "fair and efficient" 
resolution of die claims therefore necessitates the 
implementation of some sort of class-wide mechanism 
such as the creative [*95] and speedy Track A/Track B 
procedures proposed by the parlies [**38] in the 
Consent Decree. The Court therefore finds that "a class 
action is superior to other available methods for the fair 
and efficient adjudication of the controversy." See Rule 
23(b)(3), Fed. R. Civ. R The Court concludes that this 
action appropriately is certified for resolution pursuant lo 
Rule 23(b)(3) of the Federal Rules of Civil Procedure. 
The remaining question is whether the proposed Consent 
Decree is fair, adequate and reasonable under Rule 23(e). 

III. PROVISIONS OF PROPOSED CONSENT 
DECREE 

The proposed Consent Decree, as revised after the 
fairness hearing and jointly filed by the parties on March 
19, 1999, is a negotiated settlement that resolves all of 
the claims raised by plaintiffs in the Seventh Amended 
Complaint The purpose of the Consent Decree is lo 
ensure that in the future all class members in their 
dealings with the USDA will "receive full and fair 
treatment" that is "the same as the treatment accorded to 
similarly situated white persons." Consent Decree at 1-2. 
As with all settlements, it docs not provide the plaintiffs 
and the class they represent with everything they sought 
in the complaint. Instead it is a negotiated settlement 
intended to achieve much | **39 1 of what was sought 
without the need for lengthy litigation mid uncertain 
results. See Stewart v. Rubin, 948 F. Supp. 1077, 1087 
(D.D.C. 1996) ("inherent in compromise is a yielding of 
absolutes and an abandoning of highest hopes"), affd 
326 U.S. App. D.C. 337, 124 F.3d 1309 (D.C. Cir.' 1997). 
It is impossible lo know precisely how much the overall 
settlement in this case will cost the government, in part 
because the exact size of the class has not been 
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dctcmiincd and because the Consent Decree provides for 
debt relief that is dependent on the amount of debt that 
individual class members owe to the USDA, but 
plaintiffs estimate that the settlement is worth at least $ 
2.25 billion, the largest civil rights settlement in the 
history of this country . Sec Pis' Response to Post- 
1 [earing Submissions at 7. 

The Consent Decree accomplishes its purposes 
primarily through a two-track dispute resolution 
mechanism that provides those class members with little 
or no documentary' evidence with a virtually automatic 
cash payment of % 50.000, and forgiveness of debt owed 
to the IJSDA (Track A), while those who believe they 
can prove their cases with documentary or other 
evidence by a preponderance of the evidence [**40] -- 
the traditional burden of proof in civil litigation — have 
no cap on the amount they may' recover (Track II). 'lliose 
who like neither option provided by the Consent Decree 
may opt out of the class and pursue their individual 
remedies in court or administratively before the USDA. 
The essential terms of the proposed Consent Decree and 
settlement are summarized below. 

Under the terms of the proposed Consent Decree, 
any class member has the right to opt out of the class and 
pursue his remedies either administratively before the 
USDA or in a separate court action. Sec Consent Decree 
at P 2(b). A class member who opts out of the class 
cannot collect any relief under the settlement, but he 
retains all of his legal rights to file his own action against 
the USDA. In other words, if a class member opts out of 
the class, nothing in this settlement affects him. Any 
class member who wishes to opt out of the class must file 
a written request with the facilitator within 120 days of 
the date on which the Consent Decree is entered. See id. 

Those who choose to remain in the class have 1 80 
days from the entry of the Consent Decree within which 
to file their claim packages with the facilitator. | **41 1 
Consent Decree at P 5(c). n5 When a claimant submits 
his claim package, he must include evidence that he filed 
a discrimination claim with the USDA between January 7 
1, 1981 and July 1 , 1997. See id. at P 5(b). n6 In the 
absence of documentation [*96] that a complaint was 
filed with the USDA, a claimant may submit a 
declaration from " a person who is not a member of the 
claimant's family" stating that he or she has first-hand 
knowledge that the claimant filed the complaint. See id. 
n7 A claimant also must include a certification from an 
attorney staling that the attorney has a good faith belief 
in the truth of the factual basis of the claim and that the 
attorney will not require compensation from the claimant 
for his or her assistance. See id. at P 5(e). n8 


n5 The Court may gi ant an extension of this 
180 day period "where the claimant demonstrates 
that his failure to submit a timely claim was due 
to extraordinary circumstances beyond his 
control." Consent Decree at P 5(g). 

n6 For a claimant who otherwise meets the 
class definition but who filed his complaint of 
discrimination after July 1, 1997, the claims 
package will be forwarded to JAMS-Endispule, 
Inc. JAMS-Endispulc, Judicial Arbitration and 
Mediation Sendees Endisputc, is a California- 
based corps of retired judges with offices 
throughout the country 7 that provides alternative 
dispute resolution mechanisms. JAMS-Endispule 
will determine whether the claimant should bo 
allowed to proceed as a class member despite his 
failure to timely file his discrimination complaint. 
See Consent Decree at PP l(a)(ii), 6. |**42| 


n7 For purposes of the proposed Consent 
Decree, a "discrimination complaint" means 
either a communication directly from the class 
member to the USDA or a communication from 
the claimant to a member of Congress, the While 
House, or a stale, local, or federal official who 
forwarded the communication to die USDA 
asserting that the USDA had discriminated 
against the claimant on the basis of race in 
connection with a federal farm credit transaction 
or benefit application. Consent Decree at P 1(h). 

n8 Class counsel is available to perform 
these services without charge to the claimant. 

At the time that they submit their claim packages, 
claimants asserting discrimination in credit transactions 
also must choose between two options: adjudication of 
their claims under the Track A mechanism or arbitration 
of their claims under die Track 13 mechanism. Consent 
Decree at P 5(d). n9 The choice made between Track A 
and Track B has enormous significance. Under Track A, 
the class member has a fairly low burden of proof but his 
recovery is limited. Under Track B, there is a higher 
burden of proof but the recovery [**43J is unlimited. 

The claims facilitator, the Poorman-Douglas 
Corporation, has 20 days after the filing of a claims 
package within which to determine whether the claimant, 
is a member of the class and, if he is, to forward the 
materials to counsel for the USDA and to the appropriate 
Track A or Track B decision-maker. Id. at P 5(1) 
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n9 Claimants assciting discrimination in 
non-credit benefit programs are only entitled to 
proceed under Track A. Consent Decree at P 
5(d). 

Under Track A, a claimant must submit "substantial 
evidence" demonstrating that he or she was the victim of 
race discrimination. See Consent Decree at PP 9(a)(i), 
9(b)(1). Substantial evidence means something more than 
a "mere scintilla" of evidence but less than a 
preponderance. See Bums v. Office of Workers' 
Compensation Programs, 309 U.S. App. D.C. 400, 41 
F.3dl555, 1562 n. 10 (D.C. Cir. 1994). I hit another way, 
substantial evidence is such "relevant evidence as a 
reasonable mind might accept to support [the] 
conclusion," even when "a [**44] plausible alternative 
interpretation of the evidence would support a contrary 
view." Secretary of Labor v. Federal Mine Safety and 
Health Review Comm'n, 324 U.S. App. D.C. 154, 1 1 1 
F.3d913, 918 (D.C. Cir. 1997). nlO 


nlO The Consent Decree defines "substantial 
evidence" as "such relevant evidence as appears 
in the record before the adjudicator that a 
reasonable person might accept as adequate to 
support a conclusion tiller taking into account 
other evidence in the record that fairly detracts 
from that conclusion." Consent Decree at P 1(1). 

A claimant asserting discrimination in a credit 
transaction can satisfy this burden by presenting 
evidence of four specific tilings: (1) that he owned or 
leased, or attempted to own or lease, farm land; (2) that 
he applied for a specific credit transaction at a IJSDA 
county office between January 1, 1981 and December 
3 1, 1996; (3) that the loan was denied, provided laic, 
approved for a lesser amount than requested, 
encumbered by restrictive conditions, or IJSDA failed to 
provide | **45 1 appropriate loan service, and such 
treatment was less favorable than that accorded 
specifically identified, similarly situated while farmers; 
and (4) that USDA's treatment of the loan application led 
to economic damage to the class member. See Consent 
Decree at P 9(a)(i). A claimant asserting discrimination 
only in a non-crcdit benefit program can satisfy his 
burden by presenting evidence ( 1 ) that he applied for a 
specific non -credit benefit program at a IJSDA county 
office between January- 1, 1981 and December 3 1 , 1996, 
and (2) that his application was denied or approved for a 
lesser amount then requested and that such treatment was 
less favorable | *97 1 than that accorded to specifically 
identified, similarly situated white farmers. See id. at I 5 
9(b)(i). 


The USD A has sixty days after it receives notice of 
a Track A referral to provide the adjudicator and class 
counsel with any information relevant to the issues of 
liability and damages. ConsenL Decree at P 8. Alter 
receiving any material from die USDA, the facilitator 
will either make a recommendation with respect to 
whether the claim should be approved or indicate its 
inability to make a recommendation. The entire packet of 
material, [**46] including the submissions by the 
claimant and the USDA and the recommendation of the 
facilitator, then is referred to a member of JAMS- 
Kndispute, Inc., for a decision which is to be made within 
30 days. See id. at P 9(a). That decision is final, except 
dial Ihc Monitor, whose responsibilities arc discussed 
further below, shall direct, the adjudicator to reexamine 
the claim if he determines that "a clear and manifest error 
has occurred" that is "likely to result in a fundamental 
miscarriage of justice." See id. at PP 9(a)(v), 9(b)(v), 

1 2(b)(iii). 

If the adjudicator finds in die claimant's favor and 
the claim involves discrimination in a credit transaction, 
the claimant will receive (1) a cash payment of $ 50,000; 
(2) forgiveness of all debt owed to die USDA incurred 
under or affected by the program that formed the basis of 
die claim; (3) a tax payment directly to the IRS in the 
amount of 25% of the total debt forgiveness and cash 
payment; (4) immediate termination of any foreclosure 
proceedings lhal USDA initialed in connection with the 
loau(s) at issue in the claim; and (5) injunctive relief 
including one-time priority loan consideration and 
technical assistance. Consent Decree [**47] at PP 
9(a)(iii); 1 1. If the adjudicator finds m the claimant's 
favor and the claim involves discrimination in a benefit 
program, the claimant will receive a cash payment in the 
amount of the benefit wrongly denied and injunctive 
relief including one- lime priority loan consideration and 
technical assistance. Id. at P 9(b)(iii). 

Track B arbitration is the option for those who have 
more extensive documentation of discrimination in a 
credit transaction. Under Track B, an arbitrator will hold 
a one day mini-trial and then decide whether the claimant 
has established discrimination by a preponderance of the 
evidence. Consent Decree at P 10. nil Class counsel will 
represent any claimant who chooses Track B, or a 
claimant may be represented by counsel of his choice if 
he so desires. Track B is designed to balance the need for 
prompt resolution of the claim with the need to provide 
adequate discovery and a fair hearing. The entire Track 
B process will take a maximum of 240 days. During the 
first 180 days, there is a mechanism for limited discovery 
and depositions of witnesses. Following the one day 
mini-trial, the arbitrator will render a decision within 30 
to 60 days. Id. at P 10(g). | **48 1 
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ill 1 The arbitrator will either be Mr. Michael 
Lewis, the mediator, or will be a person selected 
by Mr. Lewis from a list of arbitrators pre- 
approved by class counsel and counsel for the 
govemmenl. See Consent Decree at P 1(b); Letter 
of March 1 9, 1 999 from the Parties to the Court 
at P 1. 

If the arbitrator finds that the claimant has 
demonstrated by a preponderance of the evidence that he 
was the victim of racial discrimination and that he 
suffered damages from that discrimination, the claimant 
will be entitled to actual damages, the return of inventory 
property that was foreclosed and other injunctive relief, 
including a one-time priority loan consideration. Consent 
Decree at PP 10(g), 1 1. As with Track A claims, the 
decision of the arbitrator is final except that the Monitor 
shall direct the arbitrator to reexamine the claim if he 
determines that "a clear and manifest error has occurred" 
that is "likely to result in a fundamental miscarriage of 
justice." See id. at PP 10, 12(b)(iii). 

The proposed |**49| Consent Decree also provides 
for an independent Monitor who will serve for a period 
of five years following the entry of the decree. The 
Monitor will be appointed by the Court from a list of 
names proposed by the parties and cannot be removed 
"except upon good cause." Consent I Decree at P 12(a). 
The Monitor is responsible for making periodic written 
reports to the Court, the Secretary of Agriculture, 
counsel for the government and class counsel, reporting 
on the good faith implementation of the Consent Decree 
and efforts to resolve disputes [*98] that arise between 
the parlies tinder the terms of the decree. Id. at P 12(b). 
nl2 He or she will be available to class members and 
members of the public through a toll-free telephone 
number to facilitate the lodging of Consent Decree 
complaints and to expedite their resolution. Id. at P 
12(b)(iv). 


nl2 The parlies indicated in their letter of 
March 19, 1999, that one of the changes to the 
original Consent 1 Decree W’ould be that the 
Monitor would provide copies of his report to the 
Court. That change was not reflected in the 
revised Consent Decree that w'as tiled by the 
patties on March 1 9, 1 999, but the parties have 
since filed a corrected page 21 of the revised 
Consent Decree so that the Monitor in fact will be 
required to provide copies of the report to the 
Court. See Notice of Filing of April 9, 1999. 

| **50 | 


The Court retains jurisdiction to enforce the Consent 
Decree through contempt proceedings. Consent Decree 
at P 21 . If one side believes that the other side has 
violated the terms of the Consent Decree, there is a 
mandatory procedure for attempting to resolve the 
problem with the assistance of the Monitor that the 
parties must follow before filing a contempt motion with 
the Court, but the Court remains available in the event 
that the terms of the decree ate violated. Id. at P 13. 
Finally, the Consent Decree provides that class counsel 
shall be entitled to reasonable attorneys' fees and costs 
under KCOA, 15 IJ.S.C. R 1691e(d), and under the 
Administrative Procedure Act, 28 U.S.C. B 2412(d), for 
the filing and litigation of this action and for 
implementation of the Consent Decree. Id. at P 14(a). 

IV. FAIRNESS OF PROPOSED CONSENT 
DECREE 

Under Rule 23 of the Federal Rules of Civil 
Procedure, no class action may be dismissed, settled or 
compromised without the approval of the Court.. Rule 
23(c), Fed. R. Civ. P. Before giving its approval, the 
Court must provide adequate notice to all members of the 
class, id., conduct a "fairness hearing," and find, after 
notice and hearing, [**51] that the "settlement is fair, 
adequate and reasonable and is not the product of 
collusion between the parties." Thomas v. Albright, 139 
I* .3d at 23 1 . In performing this task, the Court must 
protect the interests of those unnamed class members 
whose rights may be affected by the settlement of the 
action 

In this circuit there is "no obligatory test" that the 
Court must use to determine whether a settlement is fair, 
adequate and reasonable. Osher v. SC A Realty 1, Inc., 
945 F. Supp. 298, 303-04 (D.D.C. 1996). Instead the 
Court must consider the facts and circumstances of the 
case, ascertain what factors are most relevant, in the 
circumstances and exercise its discretion in deciding 
whether approval of the proposed settlement is fair. nl3 
By far the most important factor is a comparison of the 
terms of the compromise or settlement with the likely 
recovery that plaintiffs would realize if the case went to 
trial. See Thomas v. Albright, 139 F.3d at 231 ("The 
court's primary task is to evaluate the (enns of the 
settlement in relation to the strength of plaintiffs' case"); 
Isby v. Bayh, 75 F.3d 1191,1 199 (7th Cir. 1996) ("the 
relative strength of plaintiffs' case on the merits |**52| 
as compared to what the defendants offer by way of 
settlement, is the most important consideration"); 
Maywalt v. Parker and Parsley Petroleum Co., 67 F.3d 
1072, 1079 (2nd Cir. 1995) ("the primary concern is w'ith 
the substantive terms of the settlement: Basic to this is 
the need to compare the terms of the compromise with 
the likely rewards of litigation") (internal citations and 
quotations omitted). 1 laving carefully considered all of 
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the objections that have been [*99] filed with the Court 
or expressed at the fairness hearing in relation to the 
strength of plaintiffs' case, die Court concludes that the 
settlement is fair, adequate and reasonable and is not the 
product of collusion between the parlies. nl4 


nl3 The Third Circuit has adopted a nine- 
factor test, for determining the fairness of a 
settlement of a class action, see Girsh v. Jepson, 
521 K 2d 153 (3rd Cir. 1975), while the Tenth 
Circuit has adopted a four factor lest, see Gottlieb 
v. Wiles. 1 1 F.3d 1004, 1014 (10th Cir. 1993), 
and the Eleventh Circuit has developed a six 
factor test. See Bennett v. Behring Corp., 737 
K2d 982 (1 1th Cir. 1984). Other circuits, 
including ours, have not imposed such rigid sets 
of factors, instead recognizing that the relevant 
factors may vary depending on the factual 
circumstances. See Thomas v. Albright, 139 F. 3d 
at. 231; Toirisi v. Tucson Elec. Power Co., 8 F.3d 
1370, 1375-76 (9th Cir. 1993), cert denied. tub 
nom, Reilly v. Tucson Idee. Power Co., 512 IJ.S. 
1220, 1 291. Kd. 2d 834, 114 S. Ct. 2707 (1994). 
To the extent that the factors enumerated by the 
other circuits arc at all relevant to the 
determination of whether this Consent Decree is 
fair, adequate and reasonable, however, the Court 
has considered and addressed those factors in this 
Opinion. [**53] 


nl4 The Court has received written 
objections or comments from the following 
organizations: Black Farmers and Agriculturists 
Assoc.; Black Farmers of North Carolina; Central 
Piedmont Economic Assoc.; Concerned Black 
Fanners of Tennessee, Arkansas. Mississippi, 
Georgia and North Carolina; Coordinating 
Council of Black Farm Groups; Kansas Black 
Fanners Assoc.; Land Loss Prevention Project; 
Federation of Southern Cooperatives Land 
Assistance Fund; Lawyers' Committee for Civil 
Rights Under Law; NAACP; National Black 
Farmers; National Council of Community Based 
Organizations in Agriculture; National Family 
Fann Coalition; Oklahoma Black Fanners and 
Agriculturalists Assoc.; and United States Dept, 
of Agriculture Coalition of Minority Employees. 

The Court has received vvriLlen objections or 
comments from the following individuals (on 
behalf of themselves and/or on behalf of other 
class members): Theodore F.B. Bates: Robert R. 
Billion; Abraham Carpenter, Jr.; Leonard C. 


Cooper. Harold M. Dunkclbergcr; George and 
Lany Ephfrom; Percy Gooch, Sr.; Estell Green, 
Jr.; Patricia Gibson Green; Brown J. Hawkins; 
Clarence I lardy: George and Patricia 
Ilildebrandl; George I Iobbs; Dave J. Miller; 
Jessie Nimmons; Timothy C. Pigford; Amelia 
Roland Washington; Roy L. Rolle, Jr.: Luis C. 
Sanders; Herbert L. Skinner, Jr.; Gregory R. 
Swccker. V. J. Switzer, George M. Whitehead; 
Gladys R. Todd and Griffin Todd, Sr.; Andrew 
Williams; Jerome Williams: and Eddie and 
Dorothy Weiss. 

All of the organizations and most of the 
individuals who had submitted written comments 
or objections spoke at the hearing on March 2, 

1 999. hi addition, the following individuals spoke 
at the hearing: Mattie Mack; Kevin Pyle; 

Sherman Witchler; Eddie Slaughter; Ridgeley 
Mu'Min Muhammcd; Willie Frank Smith; John 
Bender; Troy Scroggins; and Willie Head. 

All of the objections and comments, whether 
received in the form of letters to the Court or as 
formal filings, have been filed as pail of the 
official record of this ease. To the extent possible, 
the Court has attempted to address all of the 
objections that have been raised. Whether or not 
specifically mentioned in this Opinion, the Court 
has carefully considered the objections and 
appreciates the extent to which the objectors have 
shared their thoughts and views. 

[**54] 

.4. The Process of Settlement 

Preliminarily, the Court considers those objections 
that address the fairness of the way in which the 
settlement negotiations were conducted, the amount, of 
discovery completed at the time of settlement, the 
definition of the class, whether there is any evidence of 
collusion between class counsel and counsel for the 
government, and whether class members have had 
adequate noliec and opportunity to be heard on the 
proposed settlement. See Thomas v. Albright, 139 F.3d 
at 231: Durrell v. Housing Authority of City of 
Providence, 896 F.2d 600, 604 (1st Cir. 1990); Mars 
Steel v. Continental 111. Nat. Bank and Trust, 834 F.2d 
677, 683 (7th Cir. 1987); Girsh v. Jepson, 521 F.2d 153 
(3rd Cir. 1975); Osherv. SCA Realty I, Inc., 945 F. 

Supp at 304. 

1 . Timing of Settlement and Extent Of Discovery 
Completed 

Some of the objectors maintain that settlement came 
loo early find that class counsel undertook insufficient. 
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disco vciy in this ease before settling it. A review of the 
history of the case, however, reveals that "there has been 
a literal mountain of discover}' provided and reviewed. 11 
Transcript of I [earing of March 2, 1 999 at 170 
(Comments [**55] of Mr. J.L. Chestnut). Less than 
three months after the case was filed, the Court ordered 
the USDA to open its files to plaintiffs within fifteen 
days. On the fifteenth day, the government provided 
plaintiffs with ten boxes of documents containing 
approximately 35,000 to 40,000 pages of records related 
to approximately 1 05 pending claims of race 
discrimination. See Defs November 17, 1997 Report to 
the Court, Declaration of Arnold Grundeman at P 4. 
Three days later, the government delivered an additional 
20,000 pages related to another 30 pending cases of 
discrimination. See id. at P 5. At the time, the 
government represented that it was continuing to search 
for files, many of which had already been sent to a 
federal records repository. Since that time, the 
government has continued to provide plaintiffs with the 
files of class members. 

The problem for plaintiffs has been that files simply 
do not exist for many class members. Providing 
additional time for discovery would not have solved that 
problem. As class counsel has pointed out, on the issue 
of liability of the USDA, the government’s own |*1(X)| 
documents and own admissions are the most damning 
evidence. See Transcript of [**56] Hearing of March 2, 
1999 at 184 (Comments of Mr. Alexander Pircs) ("I have 
an office full of admissions. I have tape recordings of 
Mr. Gliekman. I have tape recordings of Govememnl 
officials. I’ve interviewed everybody there is to 
interview. I have documents. I have the CRAT Report 
annotated. I have all the | Office of the Inspector Generali 
Reports") There really was no other discovery that could 
have made a difference. The same is true on the issue of 
damages. The government delivered to class counsel all 
of the files it had on individual class members. But 
without documentary' evidence that does not exist, an 
individual farmer would be hard-pressed to provide 
evidence beyond his own testimony, and additional 
discover}' from the government would not be helpful. 

In addition, a relatively extensive amount of 
litigation had occurred by the time the parties agreed to a 
settlement. The issue of class certification had been 
extensively briefed by the parlies and decided by the 
Court. Plaintiffs' motion for summary judgment on the 
issue of die statute of limitations was fully briefed when 
the statute of limitations was tolled by legislative action. 
The government also had filed a motion [**57J for 
judgment on the pleadings and for partial summary 
judgment, that was fully briefed. In sum, the discovery, 
investigation and legal research conducted by class 
counsel before entering into settlement was thorough and 


supports the fairness and reasonableness of die 
settlement. See Isby v. Bavh, 75 F.3d at 1200. 

2. Class Definition 

The class is defined to include all African American 
farmers who (1) farmed, or attempted to farm, between 
January 1, 1981 and December 3 1 , 1 996; (2) applied to 
die United States Department of Agriculture (USDA) 
during that time period for participation in a federal farm 
credit or benefit program and who believed that they 
were discriminated against on the basis of race in 
USDA's response to dial application; mid (3) filed a 
discrimination complaint on or before July 1, 1997, 
regarding USDA's treatment of such farm credit or 
benefit application. Some characterize this class 
definition as loo narrow. They claim that the class should 
be broadened to include all African American fanners 
who claim to have faced discrimination in credit 
transactions or benefit programs with die USDA, 
regardless of whether they filed a complaint of 
discrimination with [**58] the USDA. 

The legal issues for those who never have filed a 
discrimination complaint, however, arc much more 
difficult than those facing the members of the class as 
currently defined. 1'he statute of limitations issue still 
exists for those who never have filed complaints of 
discrimination because Congress lolled the statute of 
limitations only for diose who filed discrimination 
complaints by July 1, 1997. Moreover, from die 
beginning, plaintiffs' complaint only sought relief for 
tiiosc who had filed discrimination complaints with the 
USDA. Accordingly, the Consent Decree in tliis case 
cannot provide relief for those who never purported to 
complain to the USDA in any way about the alleged 
discrimination. Cf. United Slates v. Microsoft, 312 U.S. 
App. D.C. 378, 56 F.3d 1448, 1460 (D C. Cir. 1995). 

Some also have objected that the class as currently 
defined docs not include all members of the putative 
Brewington class because under the current class 
definition, the fanner is required to have filed a 
complaint of discrimination prior to July 1, 1997, while 
the proposed class m Brewington would have included 
African American fanners who had filed their 
discrimination complaints [**59] prior to July 7, 1998. 
As previously discussed, see page 20 above, the statutory 
waiver of ECO As two-vear statute of limitations as 
recently enacted by Congress applies only to those 
fanners who filed complaints of discrimination by July 1 , 
1997. The claims of those who do not meet that deadline 
face separate and additional legal barriers not faced by 
the class as currently defined. Broadening the class 
would inject legal and factual issues into the case that are 
not now present and would only serve to hinder a fair, 
reasonable and adequate settlement for the African 



474 


185 F.R.D. 82, *; 1999 U.S. Dist. LEXIS 5220, ** 


Page 15 


American farmers who arc a part of the class as currently 
defined. The Court therefore concludes that this class 
definition is appropriate. 

| * 1 01 1 The Consent Decree also requires each class 
member to provide proof that he filed a "discrimination 
complainl'' with the USDA. The term "discrimination 
complaint" is defined broadly to include "a 
communication from a class member directly to USDA, 
or to a member of Congress, the While House, or a stale, 
local or federal official who forw arded the class 
member's communication to USDA, asserting that 
IJSDA had discriminated against the class member on 
the basis of race in connection | **60 1 with a federal 
farm credit transaction or benefit application." Consent 
Decree at Pl(h). hi the absence of specified documents, a 
class member may submit an affidavit from a non-family 
member stating that he or she has personal knowledge 
that a discrimination complaint was filed and describing 
the way in which it was filed. See Consent Decree at P 5. 

Some objectors maintain that it is unfair to require 
an affidavit from someone who is not a family member 
because, as Mr. Vernon Ureckinridge put it, "getting 
loans from USDA is just like you go to a normal bank 
and gel a loan. You don't normally go around and tell 
everybody in the neighborhood that you've gone to the 
bank to secure a loan." Transcript of Hearing of March 2, 
1 999 at 101. While it may be that some will be precluded 
from obtaining relief because they cannot use affidavits 
from family members, the class membership 
determination is designed to be mechanistic so that it can 
be done quickly by the facilitator. If family members 
were permitted to submit affidavits, the facilitator would 
be required to make credibility determinations that 
inevitably would slow the process of determining class 
membership. 

3. Asserted Collusion [**61] 

The Court finds that there is absolutely no evidence 
of collusion between the class counsel and counsel for 
the government. See Thomas v. Albright, 139 K.3d at 
231. From the outset, all settlement negotiations were 
conducted in the presence of the mediator, Mr. Michael 
1 ,ewis. a neutral and detached mediator with twenty 7 -five 
years of experience who has mediated many complex 
class action cases including employment and 
environmental cases. Mr. Lewis has stated quite 
emphatically that there was no collusion in this case: "If 
this case represented collusion or the negotiations in this 
case represented collusion I as a mediator never ever 
want to mediate a case in which the parlies arc at each 
others' throats. To term this negotiation intensive . . . 
understates the difficulty 7 . This w 7 as an arduous 
negotiation. It took a year. It was hard fought." 

Transcript of Hearing of March 2 . 1999 at 21-22. 


Nor has the Court has seen any evidence of 
collusion or other impropriety on the part of counsel on 
either side. From the day this case was filed, Mr. 
Alexander Pires has tenaciously asserted that his clients 
had a right to receive relief from the government. Even 
faced with difficult statute [**62] of limitations issues 
and a serious lack of documentation, he has never 
wavered from his fundamental position that the 
government had wronged generations of African 
American fanners and must provide compensation. Even 
when settlement negotiations were ongoing, both sides 
maintained their positions and continued to asset! the 
interests of their respective clients in every filing and at 
every status conference. At the status hearing on March 
20, 1998, for example, Mr. Chestnut, pleaded for a trial 
date because lie had no faith that the case would settle 
and he wanted to protect the interests of the class. 
Government counsel continued to file motions and 
protect the legal interests of the USDA. Certainly the 
Court can attest to the fact that the parties litigated 
vigorously all of the issues that were or logically could 
have been raised. 

4. Notice, Opportunity to Be Heard and Reaction of 
the Class 

When a class is certified and a settlement is 
proposed, the parties arc required to provide class 
members with the "best notice practicable under the 
circumstances." Rule 23(c)(2), Fed. R. Civ. P.; see Hisen 
v. Carlisle and Jacquelin, 417 U.S. 156, 172-77, 40 L. 

I id. 2d 732, 94 S. Ct. | **6.3 1 21 40 ( 1 974). The Court 
concludes that class members have received more than 
adequate notice and have had sufficient opportunity to be 
heard on the fairness of the proposed Consent Decree. 
[*102] Sec Durrctt v. Housing Authority of City 7 of 
Providence, 896 F.2d at 604. 

First, the timing and breadth of notice of the class 
settlement was sufficient under Rule 23. Notice was 
mailed to all known class members by January 15, 1999, 
nearly six weeks before the fairness hearing and a month 
before the deadline for comments, providing class 
members with ample time to submit their objections. See 
May wall v. Parker and Parsley Petroleum Co., 67 F.3d at 
1079;. Torrisi v. Tucson Elcc. Power Co., 8 F.3d 1370, 
1374-75 (9th Cir. 1993), cert denied sub nom. Reilly v. 
Tucson Elec. Power Co., 51 2 U.S. 1220, 129 L. lid. 2d 
834, 1 14 S. Ct. 2707 (1 994). nl 5 The parties also exerted 
extraordinary efforts to reach class members through a 
massive advertising campaign in general circulation and 
African American targeted publications and radio and 
television stations. Seepages 15-16 above. 


nl5 One objector maintains that notice was 
insufficient because the facilitator did not 
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advertise in the United States Virgin Islands. 

With the exception of that one objection, no one 
appears to believe that the scope of the notice 
provided was insufficient. 

[**64] 

Second, the content of the notice was sufficient 
because it "fairly apprised the . . . members of the class 
of the terms of the proposed settlement and of the 
options that are open to them in connection with [the] 
proceedings." Sec May wait v. Parker and Parsley 
Petroleum Co., 67 I 1 '. 3d at 1079 (internal quotations 
omitted). The notice provided class members with 
information on the class, the purpose and liming of the 
fairness hearing, opt-out procedures and deadlines, and 
the deadline and process for filing claims packages. In 
addition, it provided telephone numbers for the facilitator 
and for class counsel to the extent that anyone had any 
questions. 

Third, the Court gave objectors ample opportunity to 
present their objections to the Consent Decree. As noted 
above, the Court considered all of the written objections 
that were filed and provided objectors with an 
opportunity to present their objections orally at the 
fairness hearing. While the Court denial a request for an 
evidentiary hearing made by one group of objectors, see 
Order of March 11,1 999, the Court is not obligated to 
hold an evidentiary' hearing, especially in view of the fact 
dial it accepted and considered [**65] affidavits in place 
of testimony. See . tones v. Nuclear Pharmacy, Inc., 741 
F. 2d 322, 325 (10th Cir. 1984); Weinberger v. Kendrick, 
698 F.2d 61, 79 (2nd Cir. 1982), cert, denied sub nom , 
Coyne v. Weinberger, 464 U.S’ 818, 78 L. Ed. 2d 89, 

104 S. Ct. 77 (1983); cf. United States v. Cannons 
Engineering Coip, 899 F.2d 79, 93-94 (1st Cir. 1990). 

Finally, because the Court has received a number of 
objections, it is clear that class members do not 
unanimously support the settlement. It is significant, 
however, that there are relatively few objections to the 
settlement in comparison with the size of the class. See 
Thomas v. Albright, 139 F.3d at 232. This is a large 
class. As of March 26, 1999, 16,559 fanners had 
requested claims packages from the facilitator, and the 
facilitator already has received 1686 completed claim 
packages. By contrast, only 85 farmer class members 
have elected to opt out of the class. See Pis' Response to 
Post-Hearing Submissions of Objections at 6-7. Given 
the low rate of opt-outs and the relatively small 
percentage of class members objecting to the Consent 
Decree, the Court concludes that those objections do not 
warrant rejecting the |**66| Consent Decree. See 
Thomas v. Albright, 139 F.3d at 232 (settlement can be 
fair even if "a significant portion of the class and some of 
the named plaintiffs object to it"). nl6 


nl6 Certain of the original mimed plaintiffs, 
including both Mr. Timothy Pigford and Mr. 

Cecil I Jrewington, have objected to the terms of 
the settlement. The Court has carefully 
considered their objections but nonetheless 
concludes that the settlement is fair, adequate and 
reasonable. See Thomas v. Albright, 1 39 F. 3d at 
232 (fact that named class representatives object 
to proposed settlement docs not preclude court 
from finding that settlement is fair). 

B. Substantive Fairness: Likely Recovery at Trial 
Compared with Terms of Proposed Settlement 

As our court of appeals has said, in considering a 
proposed class action settlement, | *103 1 the Court first 
must compare the likely recovery that plaintiffs would 
have realized if they had gone to Inal with Ihe terms of 
the settlement. See Thomas v. Albright, 139 F.3d at 231 . 
The Court [**67] must look at the settlement as a whole 
and should not reject a settlement merely because 
individual class members claim that they would have 
received more at trial. The Court should scrutinize the 
terms of the settlement carefully, but the discretion of the 
Court to reject a settlement is restrained by the "principle 
of preference" that encourages settlements. See Durrctl v. 
Housing Authority 7 of City of Providence, 896 F.2d at 
604; Stewart v. Rubin, 948 F. Supp. at 1086. The Court 
has received approximately sixty- written submissions 
from forty -three groups or individuals objecting to or 
commenting on the fairness of the settlement. The Court 
also heard from numerous individuals and organizations 
at the fairness hearing on March 2, 1999. nl7 Some of 
the objectors have argued persuasively that the 
settlement could have included broader relief, but that is 
not the test. See Stewart v. Rubin, 948 F. Supp. at 1087 
("the Court | should not| make the proponents of the 
agreement justify each term of settlement against a 
hypothetical measure of what concessions might have 
been gained"). The question is whether the structure of 
the settlement and the substantive relief including [**68] 
the amount of money provided are fair and reasonable 
when compared to the recovery that plaintiffs likely 
would have realized if the case went to trial. The Court, 
concludes that they are. 


n 1 7 With one exception, see Order of March 
1 1, 1999, the Court has considered all objections 
and comments that il received by April 2, 1 999. 
Some of those who have submitted objections do 
not appear to be members of the class and 
therefore lack standing to challenge the fairness 
of the Consent Decree, see Mayfield v. Barr, 300 
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U.S. App. D.C. 31, 985 F.2d 1090 (D.C, Cir. 
1993), but die Court has considered their 
objections anyway. 

The settlement provides a measure of certainty tor 
most class members. The vast majority of class members 
probably will be entitled almost automatically to 
recovery under Track A, while Track B, which has no 
cap on the amount of damages available, provides those 
with stronger cases with the opportunity to realize 
greater recoveries. It is clear from the structure and terms 
of the settlement | **69| that class counsel were trying to 
strike a delicate balance between ensuring that as many 
class members as possible would receive compensation 
and ensuring that any compensation was adequate for the 
harm suffered. In striking this balance, class counsel 
were forced to recognize that most of the members of the 
class had little in the way of documentation or proof of 
tlicir claims and likely would have recovered nodiing if 
they were required to prove their cases by the traditional 
preponderance of the evidence standard. Track A was 
devised to provide a set amount of compensation for 
those class members who could meet only a minimal 
burden of proof, while Track B was not so limited. The 
Track A/Track B mechanism also ensures that this 
compensation is distributed as promptly as possible. 

The Court is sympathetic to the reasons that various 
class members w’ould have wanted class counsel to strike 
the balance differently in their negotiations. Nonetheless, 
the Court is not persuaded that striking a different 
balance would have been either achievable in the 
negotiating process or more favorable to all or even most 
members of the class. It certainly is not convinced that a 
better result would [**70] have been achieved by taking 
this case to trial where a substantial number of class 
members would have been unable to prove their claims 
by a preponderance of the evidence and thus would have 
recovered no tiring. While each class member 
understandably wants the settlement to provide the 
greatest possible compensation to himself, the Court 
cannot conclude that the final balance struck by class 
counsel is anything but fair. 

1 . Likely Recovery If Case Had Proceeded to Trial 

If the case had proceeded to trial, plaintiffs would 
have had in their possession strong evidence that the 
IJSDA discriminated against African American fanners. 
The reports of the Inspector (ieneral and the Civil Rights 
Action Team provide a persuasive indictment of the civil 
rights record of the USDA and the pervasive 
discrimination [*104] against African American 
fanners. There does not appear to be much dispute that 
racial discrimination has occurred throughout the USDA 
and that the USDA and die county committees 


discriminated against African American fanners for 
decades in evaluating their applications for farm credit 
and benefits. In addition, when Congress took the 
unprecedented action of tolling the statute of limitations 
[**7 1 ] for ECO A, one of plaintiffs' major obstacles to 
establishing defendant's liability 7 to the class was 
removed. 

The problem is that even with that evidence. 80 to 
90 percent of the class members lack any documentary 
evidence of the alleged discriminatory denial of credit or 
benefits to them. Sec Pis' Response to Written Objections 
at 11: Transcript of Hearing of March 2, 1 999 at 1 80 
(Mr. Alexander Pires) ("What would happen ... in this 
case if we went to trial? 90 percent of our clients do not 
have files. ... 90 percent do not have files"). In order to 
recover damages under ECOA at a trial, a class member 
would have to be able to establish by a preponderance of 
the evidence a discriminatory 7 denial of loans or terms of 
credit, the extent of the injury to him caused by the 
denial and the amount of damages he suffered. Absent 
any documentation, this would have been an impossible 
burden for the majority of class members. In addition, 
many class members lack any documentation to prove 
that they ever filed a complaint of discrimination with 
the USDA and therefore would have encountered great 
difficulty in even establishing their membership in the 
class. With no documentary 7 evidence [**72J that they 
fall within the parameters of the class, il is not al all clear 
that those plaintiffs would have beat able to recover 
anything. 

Some objectors have suggested that the issue of 
damages could have been resolved by trying the claims 
of represent alive members of the class. See Transcript of 
Hearing of March 2, 1999 at 46. As Mr. Alexander Pires 
explained, however, "I would never take the thousands of 
clients we have now and say bet your claim on those 1 2 
or 13 eases that are your lead cases. Even though we 
helped pick them. I know what's in those 12 cases, and 
that's risky." Id. at 180. In fact, class counsel discovered 
during the process of negotiating the settlement that 
mediating the cases individually was risky. When the 
patties were in the initial stages of settlement, 
negotiations, they agreed to mediate twelve individual 
test cases: six chosen by the government and six chosen 
by plaintiffs. The lack of documentation presented 
serious obstacles to the resolution of those cases. The 
parties worked for an entire month trying to settle eight 
of those twelve cases, and at the end of that month, not 
one case had been resolved. See Transcript of Hearing of 
March 5, [**73J 1998 at 32. 

Moreover, bringing this case to trial likely would 
have been a very complex, long and costly proposition. 
Practically speaking, prevailing class members likely 
would not have obtained relief for many years. ’Trial on 
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the issue of liability was scheduled to last the month of 
February 1999. Trial probably would have involved a 
number of experts, and the government probably would 
have raised a number of legal issues for the Court Lo 
resolve. Even if the Court devoted all of its resources and 
time to deciding die issue of liability, it is unlikely that a 
decision would have been issued before the summer of 
1999. If the Court had found the USDA liable, it then 
would have had to resolve the issue of remedy for each 
fanner. A mechanism for establishing class or subclass 
membership and for resolving issues of individual 
damages for each farmer in the class or subclass would 
have been necessary . If the remedy phase were tried on 
an individual basis for each farmer -- as the government 
might have urged again as it has in the past, because of 
the acknowledged lack of documentation in so many 
cases -- the remedial process would have dragged on for 
years. If the remedy phase were not [**74] tried on an 
individual basis for each farmer, it is not inconceivable 
that a mechanism much like that negotiated in this 
settlement ultimately would be utilized. Even barring the 
inevitable appeal that the government would have taken 
in the event that plaintiffs prevailed, it is unlikely that 
any class member would have received any recovery for 
his injury for many years. 

By contrast, the settlement negotiated by the parties 
provides for relatively prompt [*1()5J recovery. The 
claim of a claimant who chooses Track A will be 
resolved within 1 10 days of die date that the claim is 
filed. For those who choose Track B, the wait is a little 
longer because of discovery- and trial, but the total time 
required is at most 240 days from the date that the claim 
is filed. Because neither side may appeal, die claimant 
will receive his compensation long before he would have 
if the case had gone to trial. 

2. Overall Structure of Settlement: Track A and 
Track B 

As currently structured, class members have three 
options: they have 120 days after the entry- of the 
Consent Decree within which to notify, die facilitator if 
they want to opt out of the class altogether, they may 
remain in the class and choose [**75] Track A or they 
may remain in the class and choose Track B. nl8 Those 
who do not opt out have 180 days from the entry of the 
decree within which to file their claim packages and, for 
those who choose Track A, to submit their proof. 

Consent Decree at PP 5(c), 5(d). 


nl 8 For those class members who allege 
only discrimination in a benefit transaction, Track 
B is not an option. 


A number of class members complain that they lack 
sufficient information to select among diese three options 
and that the settlement is structured to force class 
members to choose Track A. At meetings throughout the 
country, class counsel currently is making every- effort lo 
reach all class members, to explain the options and to sit 
down with individual class members to provide advice. 
See Pis' Response lo Post-Hearing Submissions, Exh. C. 
The turnout for these meetings has been overwhelming 
and has far exceeded every one's expectations: literally 
hundreds of farmers show up for each meeting. It has 
become clear that there are more class | **76 1 members 
than anyone had anticipated and some class members 
contend that although they show up at lire meetings, class 
counsel docs not have time to meet with them. Class 
counsel is in the midst of scheduling more meetings and 
providing more time for each meeting, and they have 
assured the Court that they will be able lo meet with all 
class members prior to the deadline for filing claim 
packages. 

Those who assert only discrimination in non-credit, 
benefit transactions, rather than discrimination in credit 
transactions, do not have the option of proceeding under 
Track B, see Consent Decree at P 5(d), and one objector 
complains that those who have faced discrimination in 
the IJSDA's benefit programs ought to be allowed to 
proceed under Track B. The problem is that programs 
that do not involve credit transactions are not subject lo 
ECOA. The cause of action for those who allege 
discrimination in benefit programs arises solely under the 
Administrative Procedure Act, 5 U.S.C. ft 706, which 
docs not provide for the same measure of damages as is 
provided under ECOA. For that reason, those who allege 
only that they have suffered discrimination in a benefit 
program are afforded a slightly | **77 1 different form of 
relief than the relief provided for those who suffered 
discrimination in a credit transaction with the USDA. In 
other words, the different statutory 7 predicates for the two 
different kinds of claims restricted the solutions that 
counsel could negotiate in each context. 

A class member who selects Track A must submit 
"substantial evidence" demonstrating that he was a 
victim of race discrimination in a credit or benefit 
transaction with the USDA. Consent Decree at PP 9(a), 
9(h). Some have objected that the "substantial evidence" 
standard is loo high a burden of proof. Part of that 
concern stems from a misunderstanding of the 
"substantial evidence" standard. While the phrase 
"substantial evidence" makes it sound as though the 
burden of proof is high, the substantial evidence standard 
actually is one of the lowest possible burdens of proof 
known to the law. A "substantial evidence standard" is 
significantly easier for the claimant to meet than a 
"preponderance of the evidence" standard. A 
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"preponderance of the evidence" standard means tliat the 
claimant, has to show that it is more likely than not that 
discrimination happened, while under a "substantial 
evidence 1 ' standard, [**78J the claimant only has lo 
provide a reasonable basis for the adjudicator to find that 
discrimination happened. [*106] Sec Consent Decree at 
P 1 (1); see also page 28 above. ’ITie substantial evidence 
standard therefore should not be a bar lo the claims of 
most, class members. 

In order for a claimant lo prevail under Track A, he 
must, present specified evidence, including evidence that 
he was treated less favorably than a "specifically 
identified, similarly situated" white farmer. See Consent 
Decree at PP 9(a)(i)(C), 9(b)(i)(B). Some objectors 
contend that it will be too difficult for some claimants lo 
present evidence of a specific, similarly situated white 
fanner who received more favorable treatment, 
especially since there is no right to discovert' under 
Track A. At this point, however, class counsel has 
amassed a significant amount of material regarding die 
treatment by the USD A of both African American 
farmers and white farmers, and claimants will he able lo 
call upon that material in completing their claim 
packages. Class counsel should be able to provide most 
claimants with the evidence they need. 

Under Track B, after limited discovery the claimant 
has a one day mini-trial before |**79| an arbitrator, and 
the claimant has the burden of establishing by a 
preponderance of the evidence that the USDA 
discriminated against him in a credit transaction. There 
are a number of objections to the Track B mechanism. 
First, the original Consent Decree defined Track B 
arbitrators as Michael Lewis and "any other person or 
person who he assigns to decide Track B claims." Some 
objectors contended that the definition of arbitrator was 
too vague and that those who were thinking about 
choosing Track B would have no way of knowing who 
the arbitrator might be. As Mr. James Monison pul it, "If 
Mr. Lewis chooses to have distinguished jurists, lawyers, 
former judges, I think he has that right as the four 
comers of the document gives him the authority. But if 
he wishes to choose Mickey Mouse, he could choose 
Mickey Mouse. " See Transcript of Hearing of March 2, 

1 999 at 75. The parties addressed this concern in the 
revised Consent Decree by defining arbitrators as either 
Michel Lewis or "'other person or persons selected by 
Mr. Lewis who meet, qualifications agreed upon by the 
parties and by Mr. Lewis and whom Mr. Lewis assigns 
to decide Track B claims. . . See Consent Decree at P 
[**80 J 1(b). The parties have specified that Mr. Lewis 
will "develop a single list of alternates which the parlies 
would pre-approve and from which Mr. Lewis can select 
an arbitrator for any arbitration that he is unable to 
handle himself. " See Letter of March 19, 1999 from 


Parties at P 1. While a claimant may not know the 
identity- of the arbitrator at the time that the claimant 
chooses Track B, he will know who the potential 
candidates are and that they were not unilaterally 
selected by Mr. Lewis. In addition, class counsel can 
provide background information about the people on the 
list so the claimant will be able to make a more informed 
decision about whether he wants lo select Track B. 

Track B provides for limited discovery prior to the 
one day mini -trial Discovery is limited essentially to an 
exchange of lists of witnesses and exhibits and 
depositions of the opposing side's witnesses. See Consent 
Decree at P 10(b)-(d). Some contend that discovery 
should be much broader. While it undoubtedly is true 
that the Track B mechanism anticipates less discovery 
than is ordinarily provided in the course of civil 
litigation, the Track B mechanism also resolves the claim 
much more quickly 1**81 1 than an ordinary civil case 
would be resolved, in large part because of the shortened 
discovery period. Expanding the scope of discovery 
would take significantly more time, and class counsel in 
their judgment reasonably weighed the possible benefits 
of additional discovery, against the delays that would 
ensue and determined that this was an adequate amount 
of discovery 7 . nl9 


nl9 In fact, several objectors contend that the 
Track B mechanism, even with the shortened 
discovery period, takes too long to resolve 
claims. It is clear from the tensions between these 
two sets of objections that class counsel had to 
strike a delicate balance between resolving Track 
B claims expeditiously and obtaining the 
necessary- discovery-, and the balance finally 
shuck appears eminently reasonable to the Court. 

A hearing on a Track B claim lasts eight hours. 
Consent Decree at P 10(f). There is no live direct 
testimony All direct testimony |*1()7| is submitted in 
writing. The eight hours at the hearing are comprised 
entirely of cross-examinations: [**82] each side is 
allotted four hours to cross-examine any witness of the 
opposing side. Several objectors contend that the 
claimant should be able lo present live direct testimony, 
rather than presenting it only in written form. As with the 
Track B discovery' issue, class counsel clearly was hying 
to balance the need for expedition with the need to 
ensure that the process produces just results. Again, the 
Court cannot conclude that the balance that counsel 
ultimately shuck renders the teams of the settlement 
unfair. n20 
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n20 The Court also notes that it is not 
unprecedented to conduct hearings in this way, 
even in trials in federal court. See Transcript at 
51 ; Charles R. Richey, "Rule 16 Revised and 
Related Rules: Analysis of Recent Developments 
for the Benefit of Bench and Bar," 157 F.R.D. 69, 
83-84 (1994). 

— End Footnotes- - - 

In order to prevail on his claims, a Track B claimant 
must prove by a preponderance of the evidence that "he 
was the victim of racial discrimination and that he 
suffered damages therefrom." See Consent [**83] 

Decree at P 10(g). One objection maintains that this 
standard is too high and that claimants will be unable to 
meet this standard. To the extent that a claimant is 
concerned that he lacks sufficient evidence to meet the 
preponderance of the evidence standard, the traditional 
standard in civil litigation in all states and federal courts 
in this country. Track A provides a safer option. A 
claimant who cannot meet the preponderance of the 
evidence standard is not b aired from all relief; instead, 
lie is required to choose Track A rather than choosing 
Track B. Another objector also contends that a Track B 
claimant should not be required to establish economic 
damage in order to prevail on a Track B claim, and that 
lire claimant should be able to prevail even if he can only 
establish emotional injury. As class counsel has pointed 
out, however, the economic damage requirement stents 
from ECOA, which provides the cause of action for all 
Track B claimants. 

Some objectors complain about the Track A/Track B 
structure because those claimants who select Track B 
and fail to demonstrate by a preponderance of the 
evidence that they were the victims of race 
discrimination and that they suffered economic [**84] 
harm as a result will recover nothing under the 
settlement, sec Consent Decree at P 10(h), rather than 
being permitted to proceed under Track A if they lose 
under Track B. The decision whether to proceed under 
Track A or under Track B therefore takes on a great deal 
of significance. If a claimant who has sufficient evidence 
to meet Track A requirements but insufficient evidence 
to prevail in Track B nonetheless chooses Track B, he 
will receive nothing. 

As class counsel and counsel for the government 
have pointed out, however, there simply is no way that 
those w r ho fail on a Track B claim could be permitted to 
proceed under Track A without entirely undermining the 
settlement. The settlement is designed to resolve the 
claims of all class members as promptly as possible. 
Because of the absence of documentary proof in most 
cases, the vast majority of claimants will select Track A, 


and Track A is designed to be a mechanistic way to deal 
with claims very quickly. Track B, by contrast, involves 
a much lengthier, fact-specific inquiry', but it is 
anticipated that very' lew class members will opt for 
Track B. If there were a fallback mechanism to provide 
relief for claimants who failed in [**85] their Track B 
claims, every class member would choose Track B and 
the settlement structure would collapse under its own 
weight. See Letter of March 19, 1999 from the Parties to 
the Court at 4 (if a class member whose claim was 
denied under Track B nonetheless were permitted to 
recover under Track A, "virtually every class member 
who elects to seek relief under the Decree would choose 
to proceed under Track B. Not only would such a change 
increase exponentially the cost to the parties of 
implementing the Decree, it also would make it 
impossible for the parties or the arbitrator to come close 
to adhering to the deadlines for disposition of Track B 
claims imposed by P l()(a)-(e). Thus this change would 
make the Decree unworkable"). 

finally, the decisions of the adjudicators on Track A 
claims and the decisions of the arbitrators on Track B 
claims arc final; [*108] there is no right to appeal those 
decisions, except that the Monitor shall direct the 
arbitrator or adjudicator to reexamine the claim if he 
determines that a "clear and manifest error has occurred" 
that is "likely to result in a fundamental miscarriage of 
justice." Consent Decree at PP 9(a)(v), 9(b)(v), 10(i), 
12(b)(iii). Many [**86] objectors contend that the 
absence of appeal rights renders the settlement structure 
unfair and/or that it gives the arbitrators and adjudicators 
too much power. As Mr. Willie Head expressed it, 
"would you send your sons and daughters off to war with 
one bullet." Transcript of Hearing of March 2, 1999 at 
1 65. While the objection has force, class counsel made a 
strategic decision not to press for appeal n gills because 
the government would have insisted that any appeal 
rights be a two-way street. See Transcript, of Heating of 
March 2, 1 999 at 1 79. Any appeal process inevitably 
would delay payments to those claimants who prevailed 
on their claims. Since it is anticipated that most class 
members will prevail under the structure of the 
settlement, the Court concludes that the forfeit of appeal 
rights was a reasonable compromise. 

3. Track A Relief: The $ 50,000 Objection 

Any claimant who prevails on a Track A claim for 
discrimination in a credit transaction will receive: (1) a 
cash payment of $ 50,000; (2) forgiveness of all debt 
owed to the USDA incurred under or affected by the 
program that formed the basis of the claim; (3) a tax 
payment directly to the IRS in the amount of 25% | **87 1 
of the total of the debt forgiveness and cash payment; (4) 
immediate termination of any foreclosure action that 
USDA initiated in connection with the loan(s) at issue in 
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the claim; and (5) injunctive relief including one-time 
priority loan consideration and technical assistance. This 
relief package is the source of two objections. 

Many objectors claim that a $ 50.0(X) cash award is 
insufficient to compensate them for the losses they 
sustained as a result of the USDA's discrimination. As 
Mr. Willie Head expressed it. "imagine that your home 
has been taken, your land has been taken, your 
automobile has been taken, and then you can make a 
decision and see if $ 50,000 will be enough for you." 
Transcript of Hearing of March 2. 1999 at 165-66. 

Putting a monetary value on the damage done to 
someone who has experienced discrimination at the 
hands of the government obviously is no easy matter, 
and it is probable that no amount of money can fully 
compensate class members for past, acts of 
discrimination. It is quite clear, as the objectors point 
out, that $ 50, ()()() is not full compensation in most cases. 

To the extent that a specific value can be put on such 
compensation, however, class counsel [**88] have 
thoroughly researched the issue and provided persuasive 
evidence that the amount is fair. n2l As class counsel 
points out, every claimant who prevails under Track A 
will receive not $ 50,000 but at least $ 62,500 (the sum 
of a $ 50,000 cash payment plus $ 12,500 in lax relief). 
And most who prevail under Track A will receive much 
more than that. The government estimates that the 
average African American farmer carries government 
debt of approximately $ 100,000, and those debts will be 
forgiven under Track A; in addition, the settlement 
provides for a tax payment of 25% of the debt 
forgiveness. See Pis' Response to Posl-I Iearing 
Submissions, Exh. A (Declaration of Dr. Mcrvin J. 
Yctlcy) at P 5(e)-(d). The average cash value of relief for 
a claimant who prevails under |*1()9| Track A therefore 
totals $ 187.500. Id. at P 6. Class members undoubtedly 
would have liked to have received a larger settlement. 

But $ 187,500 is a significant amount of money, 
especially in view of the fact that a claimant who lacks 
the detailed records required in a normal civil action to 
prove his case by a preponderance of the evidence need 
only establish his claim by substantial evidence in order 
to receive [**89] that compensation. The Court 
therefore concludes that class counsel had an adequate 
basis for agreeing to this amount and that it is fair and 
reasonable. 


n21 To the extent that objectors are claiming 
that class counsel had no economic basis for 
agreeing to settle the case for the amount they 
did, that argument is belied by the fact that class 
counsel consulted a number of economists. See 
Pis' Response to Post-Hearing Submissions. 


Moreover, while one objector submitted 
affidavits from other econo mi sts that contend that 
the value of class members’ claims may have 
been worth more than $ 5(),(X)0, those economists 
do not lake into account the breadth of relief 
provided by the settlement. See id., Exh. A 
(Declaration of Dr. Mervin J. Yetley). 

Class counsel also conducted an extensive 
study of the settlement of four previous civil 
lights actions in which plaintiffs alleged 
egregious violations of civil rights, including the 
case brought by Japanese Americans interned 
during World War 1 1 and the 'l uskegee case 
involving the claims of African Americans 
injected with sy philis as part of government 
experiments. See Pis' Response to Post-Hearing 
Submissions at 2, n.2. Class counsel reasonably 
concluded that this settlement, which affords 
class members greater monetary' relief than that 
afforded to individuals in those four cases, was 
fair and adequate. 

[**90] 

Some objectors also contend dial the lax relief 
provided under Track A is insufficient because it may 
not cover all the federal taxes owed on the settlement, and 
because it does not cover state taxes. Any effort to 
determine the exact amount of federal tax owed on a 
settlement, however, would have required scores of 
auditors and inevitably would have resulted in delays. 
The logistical problems presented by a provision 
covering stale taxes would have been even more 
complicated, since every state has a different method of 
assessing income taxes and different tax rates. Again, 
class counsel in its judgment determined that a flat tax 
payment was in the best interests of the class and in 
assuring a prompt resolution of the claims, and the Court 
is unwilling to second-guess that judgment. 

4. Other Objections to Individual Relief 

The failure of both Track A and Track B to include 
certain measures of individual relief also has led to 
objections. First, some contend that the 1JSDA should 
provide relief from loans owed to creditors other than the 
USD A. They argue that because the USDA 
discriminated in its credit programs, many African 
American farmers either had to obtain loans from private 
| **91 1 banks at very high interest rates or had to buy 
their equipment and supplies on credit from private 
companies at high interest rates. They therefore seek to 
have all of those loans forgiven or at least to have loans 
that were guaranteed by the U SDA forgiven. Class 
counsel clearly tried to negotiate for as much debt 
forgiveness as possible. But as Mi - . J.L. Chestnut, put it, 
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"There is no likelihood the United States government is 
going to go around to . . . commercial banks paying off 
private loans of black farmers, whether it relates to 
discrimination or not. Nobody is going to be able to 
negotiate that with the United Stales government. How 
do I know that? Because I tried." Transcript of Hearing 
of March 2, 1999 at 168. 

Second, some have objected that the Consent Decree 
does not contain a provision to protect a class member's 
settlement award from his bankruptcy estate. The parlies 
to this action cannot, however, determine whether the 
bankruptcy estate has a right to a claimant's settlement 
award. Those matters are controlled by operation of the 
bankruptcy laws and will turn on issues such as whether 
the claim is considered the properly of the estate. See 1 1 
U.S.C. 11 541. Those [**92] matters properly arc 
resolved in bankruptcy court between the parties to those 
actions and cannot be resolved by the parties to this 
action. 

Third, a claimant who prevails under Track B is 
entitled to "any USD A inventory property that was 
formerly owned by the class member but which was 
foreclosed in connection with the KCOA claim(s) 
resolved in the class member's favor by the arbitrator." 
See Consent Decree at P 10(g)(iv). With that one 
exception, however, the Consent Decree has no provision 
for returning land to prevailing claimants. A number of 
objectors have stated the need for more extensive land 
return provisions. Again, this was a mailer that class 
counsel clearly tried to negotiate, and they 7 obtained the 
best possible resolution they could. 

Finally, one objector expressed concern that the 
credit records of many claimants have been damaged by 
the discrimination they experienced at the hands of the 
USD A and that it therefore will be difficult for those 
fanners to obtain credit from the USDA or others in the 
future. In response to that objection, the paities agreed to 
revise the Consent Decree to include a provision stating 
llial "outstanding debt discharged pursuant to [Track 
[**93] A or Track B] shall not adversely affect the 
claimant's eligibility 7 for future participation in any 
C T SDA loan or loan servicing program. " See Consent 
Decree at P 1 1(c). In sum, while some class members 
clearly [*110] would have liked the tarns of the 
settlement to be slightly different, the tenns of the 
settlement are fair when compared with the likely 
recovery plaintiffs would have obtained at trial. 

C. Monitoring and Enforcement Provisions 

Some objectors contend that at the very' least the 
enforcement and monitoring provisions of the Consent 
Decree must be strengthened. The Consent Decree 
provides for the appointment of a Monitor for a period of 
five years to track aid report on the USDA’s compliance 


with the terms of the Consent Decree. Under the original 
proposed Consent Decree, the Monitor was appointed by 
the Secretary of Agriculture, subject to class counsels' 
approval. A number of objections noted that the IJSDA 
did not have any incentive to appoint a strong mid 
indcpaidcnt Monitor, and that the Monitor provision 
therefore needed to be changed. In response to those 
concerns, the parlies revised the Monitor provision so 
that the Court now appoints the Monitor from a list of 
[**94] names submitted by the parties. See Consent 
Decree at 1 2(a). The Monitor is removable only for 
"good cause." 

A number of objections also noted that the original 
proposed Consent Decree appeared to prevent the Court 
from exercising jurisdiction in (lie event that the USDA 
did not comply with the terms of the decree. The law is 
clear that the Court retains jurisdiction to enforce the 
tenns of tine Consent Decree. See Spall one v. United 
States, 493 U.S. 265, 276, 107 L. Ed. 2d 644, 1 10 S. Ct. 
625 (1989); Beckett v. Air Line Pilots Ass'n, 301 U. S. 
App. D.C. 380, 995 F.2d 280, 286 (D.C. Cir. 1993) 
(principle is well-established that trial court "retains 
jurisdiction to enforce consent decrees mid settlement 
agreements"); Twelve John Docs v. District of 
Columbia, 272 U.S. App. D.C. 235, 855 F.2d 874, 876 
(D.C. Cir 1 988) (in action to enforce terms of consent 
decree, district court "unquestionably had power to hold 
the District of Columbia in civil contempt for violations 
of the consent decree"). The parties also have clarified 
that the Court retains jurisdiction to enforce the tenns of 
the Decree. 

D. Absence of Provisions Preventing Future 
Discrimination 

The staled [**95] purpose of the Consent Decree is 
to "ensure that in their dealings with the USDA, all class 
members receive full and fair treatment that is the same 
as the treatment accorded to similarly situated white 
persons." Consent Decree at 2. The Consent Decree does 
not, however, provide any forward-looking injunctive 
relief. It docs not require the USDA to take any steps to 
ensure that county 7 commissioners who have 
discriminated against class members in the past are no 
longer in the position of approving loans. Nor does it 
provide a mechanism to ensure that future discrimination 
complaints are timely investigated and resolved so that 
the USDA does not practice the same discrimination 
against African American fanners that led to the filing of 
this lawsuit. In fact, the Consent Decree stands 
absolutely mute on two critical points: the full 
implementation of the recommendations of the Civil 
Rights Action Team and the integration and reform of 
the county committee system to make it more 
accountable and representative. The absence of any such 
provisions has led to strong, heart-felt objections. It also 



482 


1S5F.R.D 82, *; 1999 U S. Dist. LEXIS 5220, ** 


Page 2 


has caused the Court concern. After comparing the terms 
of the settlement as a whole with the [**96] recovery 
that plaintiffs likely would have received after trial, 
however, the Court cannot conclude that the absence of 
any such prospective injunctive relief renders the 
settlement, as a whole unfair. 

There are several legal responses to the objections 
about the lack of forward-looking injunctive relief. Hirst, 
while plaintiffs sought both declaratory' and monetary' 
relief in the complaint, they never sought an injunction 
requiring die USD A to restructure or to the people who 
may have engaged in discrimination. See Complaint at 
40-42; Seventh Amended Complaint at 60-63. All of the 
objectors who seek to have the USDA restructured 
therefore are going beyond the scope of the complaint in 
this case. The role of the Court in approving or 
disapproving a settlement is limited to determining 
whether the settlement of the case before it is fair, 
adequate and reasonable. The Court cannot reject the 
Consent Decree merely because it [*111] does not 
provide relief for some other hypothetical case that 
plaintiffs could have but did not bring. Cf. United .Slates 
v. Microsoft, 56 F.3d at 1459-60 (court cannot 
"reformulate the issues" or "redraft die complaint"). 

Second, nothing in the Consent Decree [**97] 
authorizes the USDA to engage in illegal conduct in die 
future, and the Consent Decree therefore should not be 
rejected for its failure to include such prospective 
injunctive relief. See Isby v. Bayh, 75 F.3d at 1 197 ("we 
cannot approve a class action settlement which either 
initiates or authorizes the continuation of clearly illegal 
conduct . . . [but] we are mindful that . . . any illegality or 
unconstilulionality must appear as a legal certainly on 
the face of the agreement before a settlement can be 
rejected on this basis") (internal citations and quotations 
omitted). 

Third, even if plaintiffs had prevailed on their 
KCOA claims at trial, it is not at all clear that the Court 
could have or would have granted the broad injunctive 
relief that die objectors now seek. The injunctive relief 
that die objectors seek, essentially an injunction 
requiring die USDA to change the way it processes credit 
applications, may be authorized where plaintiffs prove a 
constitutional violation, sec Hills v. Gautrcaux, 425 U S. 
284, 297, 47 L. l id. 2d 792, 96 S. Ct. 1538 (1976), but 
plaintiffs in their Seventh Amended Complaint do not 
allege a constitutional violation and they have not 
undertaken [**98] to prove one. Moreover, while ECOA 
audiorizcs the Court to "grant such equitable and 
declaratory relief as is necessary to enforce the 
requirements imposed under this subchapter," 15 IJ.S.C. 

B 1691e(c), in employ ing its broad equitable powers the 
Court must exercise "the least possible power adequate 
to the end proposed. " See I.aShawn A. v. Barry, 330 ITS. 


App. D.C. 204, 144F.3d 847, 854 (D.C, Cir. 1998) 
(quoting Spallone v. United States, 493 U.S. 265, 280, 

1 07 I ., I id. 2d 644, 1 1 0 S. Ct. 625 (1 990)). 

Those legal responses, however, provide little 
comfort to those w ; ho have experienced discrimination at 
the hands of the USDA and who legitimately fear that 
they will continue to face such discrimination in the 
future. The objections arise from a deep and 
overwhelming sense that the USDA and all of the 
structures it has put in place have been and continue to 
bo fundamentally hostile to the African American 
farmer. As Mr. Leonard Cooper put it, "You cannot 
mediate. . . institutionalized racism." Transcript of 
Motions I Iearing of March 2, 1999 at 142. Anodier class 
member expressed it more personally: "They have 
humiliated me and my family since [1989]. . . . And I 
was just | **99 1 wondering if there couldn't be 
something put in the provisions that would stop these 
FSA agents from humiliating and degrading [us] as they 
do. . . . my wife has almost had a nervous breakdown by 
dealing with our agent and he continues to do the same 
tilings that he has done in the past and I just wish there 
was some way for you to pul something in that provision 
that would stop some of that stuff." Id. at 146. 

Most fundamentally, these objections result from a 
wcll-foimdcd and deep-seated mistrust of the USDA. A 
mistrust borne of a long history of racial discrimination. 
A mistrust that is well -deserved. As Mr. Chestnut put it, 
these objections reflect "fear which reaches all the way 
back to slavery. . . . That objection, you heard it from 
many today, it really asks you to retain jurisdiction over 
this case in perpetuity. Otherwise they say USDA will 
default, ignore the lawful mandates of tins Court, and in 
time march home scot-frcc while blacks arc left holding 
the empty bag again." Transcript of Hearing of March 2, 
1 999 at 1 72. The Court cannot guarantee class members 
that they will never experience discrimination at the 
hands of the USDA again, and the Consent Decree does 
[**100] not purport to make such a guarantee. But the 
Consent Decree and the Court do provide certain 
assurances. 

First, under the terms of tins Consent Decree, the 
USDA is obligated to pay billions of dollars to African 
American fanners who have suffered discrimination. 
Those billions of dollars will serve as a reminder to the 
Department of Agriculture that its actions were 
unacceptable and should serve to deter it from engaging 
in the same conduct in the future. 

Second, the USDA is not above the law. Like many 
of the objectors, the Court was surprised and 
disappointed by the government's | * 1 12 1 response to 
the Court's modest proposal that the Consent Decree 
include a simple sentence that in the future the USDA 
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shall exert "best, efforts to ensure compliance with all 
applicable statutes and regulations prohibiting 
discrimination." Letter from the Court to Counsel, dated 
March 5, 1999; see Response Letter from the Parlies to 
the Court, dated March 19, 1999. Whether or not ihe 
government, explicitly states it in this Consent Decree, 
however, the Constitution and laws of the United States 
continue to forbid discrimination on the basis of race, 
sec, eg., U.S. CONST, amend. V; 15 U.S.C. 11 1691; 
[**101] 42 U. S. C . 11 2000d, as do the regulations of the 
USDA. See 7 C.F.R. B B 15.1, 15.51. Ibe actions of the 
l JSDA from now into the future will be scrutinized 
closely — by class members, by their now organized and 
vocal allies, by Congress and by the Court. If the USDA 
or members of the county committees arc operating on 
the misapprehension that they 7 ever again can repeat the 
events that led to this lawsuit, those forces will disabuse 
them of any such notion. 

Most importantly, the fanners who have been a part 
of this lawsuit have demonstrated their power to bring 
about fundamental change to the Department of 
Agriculture, albeit more slowly than some would have 
wanted. Each individual fanner may feel powerless, but 
as a group they have planted seeds that arc changing die 
landscape of the USDA. As a group, they 7 spmred 
Secretary 7 Glickman in 1996 to look inward at the 
practices of the IJSDA and to examine African American 
farmers' allegations that the discrimination of the USDA 
was leading them to the point of financial ruin. As a 
group, they led Secretary Glickman to create the Civil 
Rights Action Team, a team that recommended sw eeping 
changes to the USDA and to the county committee 
system. [**102] Indeed, in February 1997, the USDA 
Civil Rights Action Team itself recommended that the 
county committee system be revised by converting all 
county non-federal positions, including the county 
executive directors, to federal status, that (he committee 
selection process by changed, that voting members of 
underrepresented groups be appointed to state and county 7 
committees, and that county committees be removed 
from any farm loan determinations. CRAT Report at 64- 
65. 

As a group, the farmers mobilized a broad coalition 
within Congress to take the unprecedented action of 
tolling the statute oflimilalions. As a group, they brought 
Secretary Glickman to the negotiating table in this ease 
and achieved the largest civil rights settlement in history. 
And as a group, they have made implementation of the 
recommendations of the CRAT Report a priority within 
the USDA. See Statement of February 9, 1999, by 
Secretary 7 Dim Glickman, Before the Subcommittee on 
Agriculture, Rural Development, and Related Agencies 


Committee on Appropriations, United States Senate ("I 
also want to emphasize the importance that the President 
and I have placed on USDA civil rights issues; this 
priority is reflected in [**103] the [FY 2000] budget. 
The President's budget provides the necessary funding to 
continue to cany out the recommendations of the Civil 
Rights Action Team (CRAT) as well as the 
recommendations of the National Commission on Small 
Farms which supports our civil rights agenda"). While 
the USDA landscape has remained resistant to change 
for many seasons, the labors of these fanners finally are 
beginning to bear fruit. This settlement represents one 
significant harvest. It is up to lire Secretary of 
Agriculture and oilier responsible officials at the USDA 
to fulfill its promises, to ensure that this shameful period 
is never repeated and to bring the USDA into the twenty- 
first century. 

V. CONCLUSION 

Forty acres mid a mule. The government broke llial 
premise to African American fanners. Over one hundred 
years later, the USDA broke its promise to Mr. James 
Beverly. It promised him a loan to build farrowing 
houses so that he could breed hogs Because he was 
African American, he never received that loan. lie lost 
his farm because of the loan that never was. Nothing can 
completely undo the discrimination of die past, or restore 
lost land or lost opportunities to Mr. I Jeverly or to all of 
the other | ** 1 04 1 African American fanners whose 
representatives came before this Court. I Iislorical 
discrimination cannot be undone. 

[*113] But the Consent Decree represents a 
significant first step. A first step that has been a long 
time coming, but a first step of immeasurable value As 
Mr. Chestnut pul it, "Who really knows the Irue value, if 
there is one, for returning a small army of poor black 
fanners to die business of fanning by die year 2000 who 
otherwise would never make it back? I am not wise 
enough to pul a dollar value on that and I don’t think 
anybody on this planet is wise enough to reduce that to 
dollars and cents." Transcript of Hearing of March 2, 

1 999 at 171. The Consent Decree is a fair, adequate and 
reasonable settlement of the claims brought in this case. 
It therefore will be approved and entered. 

SO ORDERED. 

PAUL L. FRIEDMAN 

United Slates District Judge 

DATE: 4/14/99 
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Burkeville, VA 23927 : 

and : 

EDDIE H. COTTON : 

Route 1, Box 120 

Pattison, MS 39144 : 

and 

ALVIN STEPPES : 

Route 1, Box 82 -B 

Moro, AR 72368 : 

ON BEHALF OF THEMSELVES AND 
ALL OTHERS SIMILARLY SITUATED, 

Plaintiffs, ..-**.**.-■ 

vs . 1 1 f - 1 ■- 6 

DAN GLI CKMAN , Secretary " y; ' L " •- ft 

THE UNITED STATES DEPARTMENT : w —- jR- 

OF AGRICULTURE 

14th and Independence Avenue, S.W. : 

Washington, D.C. 20250 

Defendant . 


SEVENTH AMENDED CLASS ACTION COMPLAINT 
(FOR DECLARATORY JUDGMENT, REVIEW OF AGENCY 
ACTION, VIOLATIONS OF EQUAL CREDIT OPPORTUNITY ACT, 
AND OTHER RELIEF) 


By Order of the Court dated October 9, 1998, this case was 
certified as a class action, the Class was divided into three 
subclasses, and inter alia , plaintiffs were ordered to file this 
Seventh Amended Complaint, detailing the claims of 12 Class 
representatives : 
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"For the reasons stated in the Opinion issued this same day, 
the Court finds that plaintiffs have established that they meet 
the prerequisites for class certification of Rule 23 (a) of the 
Federal Rules of Civil Procedure and that Plaintiffs have 
established that the class properly is certified pursuant to Rule 
23(b)(2) of the Federal Rules of Civil Procedure. Accordingly, it 
is hereby 

ORDERED that plaintiffs' motion for class certification is 
GRANTED; it is 

FURTHER ORDERED that a class is CERTIFIED for purposes of 
determining liability; it is 

FURTHER ORDERED that the class is defined as follows: 

All African-American farmers who (1) farmed 
between January 1, 1983, and February 21, 

1997; and (2) applied, during that time 
period, for participation in a federal farm 
program with USDA, and as a direct result of 
a determination by USDA in response to said 
application, believed that they were 
discriminated against on the basis of race, 
and filed a written discrimination complaint 
with USDA in that time period. 

FURTHER ORDERED that the above class is divided into three 
subclasses, defined as follows: 

Subclass I: African-American farmers, who have 

a file with Defendant, but did not receive a written 
determination from Defendant, in response to their 
discrimination complaint; 

Subclass II: Af rican-Ameri can farmers, who have 
a file with Defendant, who received a written 
determination from Defendant in response to their 
discrimination complaint but who maintain that the 
written determination from Defendant was not reached in 
accordance with law; and 
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Subclass III: African-American farmers, who do 
not have a file with Defendant because their 
discrimination complaints were destroyed, lost or 
thrown away by Defendant . 


it is 

FURTHER ORDERED that by October 23, 1998, plaintiffs shall 
file a further amended complaint detailing he claims of four 
typical representatives of each subclass; and it is 

FURTHER ORDERED that the parties shall jointly file a draft 
notice to Class members by October 30, 1998. 

SO ORDERED." 


The individual and representative plaintiffs (listed in the 
caption) ("plaintiffs"), on behalf of themselves and the Class 
members, complain of defendant as follows: 

NATURE OF THE CASE 

This case involves defendant ' s administration, during the 
period January, 1983 to January, 1997, of applications by African- 
American farmers for farm loans and credit and participation in 
federal farm programs, (referred to hereinafter as, generally, 
"farm programs"). Plaintiffs contend that defendant, when 
processing applications of African-American farmers for farm 
programs (1) willfully discriminated against them, and (2) when, 
in response, plaintiffs filed written discrimination complaints 
with defendant, defendant failed, although required by, inter 
alia , the Civil Rights Act of 1964 and the Equal Credit Opportu- 
nity Act, to investigate the complaints. For example, when 
African-American farmers filed complaints of discrimination with 
defendant, defendant willfully either (1) avoided processing and 
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resolving the complaints by stretching the review process out over 
many years; (2) conducted a meaningless, or "ghost investigation", 
or (3) failed to do anything. These two acts: {!) the 
discrimination in denial of the application and (2) the failure to 
properly investigate the discrimination complaints, deprived the 
African-American fanners, inter alia , of equal and fair access to 
farm credit and farm programs, and due process, resulting in 
damages to them. 

In May, 1997, defendant's officials admitted that in early 
1983, the Reagan administration had quietly disbanded and disman- 
tled the civil rights enforcement arm at United States Department 
of Agriculture ("USDA") and that discrimination complaints had not 
been properly investigated since that time. Two federal reports, 
issued in February, 1997, verified these facts. 

In the original complaint, the proposed Class consisted of 
641 African-American farmers who filed complaints of discrimi- 
nation during the period January, 1983 to January, 1997. Their 
claim for damages was $512,800,000.00. 

Since the filing of the original complaint, USDA's Office of 
Inspector General released "Minority Participation in Farm Service 
Agency's Farm Loan Program - Phase II", which inter alia , stated 
that the backlog of unresolved discrimination complaint cases 
increased. This increased the proposed Class from 641 to 874, and 
increased the claim of damages to $699,200,000.00, as so stated in 
plaintiffs' First Amended Complaint, filed on October 23, 1997, 
which also increased the number of plaintiffs to 14 . 


5 



489 


The Second Amended Complaint, filed December 5, 1997, 
increased the number of plaintiffs to 69. 

Plaintiffs filed a Third Amended Complaint on December 17, 
1997, increasing the number of plaintiffs to 220, increasing the 
proposed Class to 2,000, and the claim of damages to 
$ 2 , 000 , 000 , 000 . 

On February 18, 1998 plaintiffs filed a Fourth Amended 
Complaint, increasing the number of plaintiffs to 349, increasing 
the proposed Class to 2,500, and the claim of damages to 
$2,500,000,000. 

On May 12, 1998, plaintiffs filed a Fifth Amended Complaint, 
increasing the number of plaintiffs to 400. 

On October 2, 1998, plaintiffs filed a Sixth Amended 
Complaint, increasing the number of plaintiffs to 447. 

This is the Seventh Amended Complaint. 1 

JURISDICTION 

1. Jurisdiction is founded upon 15 U.S.C. §1691, et sect . 

28 U.S.C. 1331, 28 U.S.C. §1343, 28 U.S.C. 2201, 42 U.S.C. 2000d 
and 5 U.S.C. 706. 

VENUE 

2. Venue lies in this judicial district because the claim 
arose in this judicial district, and pursuant to 28 U.S.C, 

1391 (e) . 


Because the Class has been certified, the individual 
plaintiffs have not been listed in the caption; they now approach 
500 in number. 
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PARTIES 

There are 12 Class representatives, each of which falls under 
one of three subclasses. 

3(a) . Plaintiff and Class representative, Timothy C. 

Pigford ("Pigford"), (Subclass II), is an African-American farmer 
and resident of Riegelwood, North Carolina. Mr. Pigford (a) 
timely applied for various loan programs with defendant during the 
years 1976 to 1986 and was the subject of willful and continuous 
racial discrimination, including denial of his applications for 
farm ownership loans, and refusal to provide operating credit, and 
appropriate loan servicing, by reason of his race, causing him 
substantial damages and (b) timely filed complaints with defendant 
of these acts of discrimination, which complaints were denied by 
defendant, although such denial was contrary to the facts and 
applicable law causing him substantial damages. 

3 (b) . On a number of separate occasions beginning in 1976 
and extending through 1987, Tim Pigford applied for farm ownership 
( *'F0" ) loans from FmHA and was turned down by the Bladen County 
FmHA office. The denial of this credit was due to racial dis- 
crimination against Tim Pigford -- this was acknowledged at the 
highest level of the agency, and the Civil Rights Office at USDA 
also concluded there was discrimination in the handling of 
Pigford' s appeal on one of the FO denials. 

3(c). A draft analysis of the Pigford FO denials done by 
FmHA staff on May 23, 1986, noted that FmHA had "placed an 
unyielding burden on [Tim Pigford] in rejecting his FO loan 
application. . . The rejection of the FO by the County Committee 


7 



491 


was directly counter to Agency regulations as well as to its own 
actions before and after the FO loan decision" , and further noted 
that the County Supervisor failed to provide Pigford farm program 
servicing according to FmHA regulations "comparable to that 
provided white borrowers" . It was suggested as a remedy then that 
Tim be given an inventory farm of which he could take ownership 
of. 

3 (d) . A memorandum by the Administrator of FmHA, dated 
August 22, 1986, said that "Our review of the files of the white 
farmers mentioned indicates the county supervisor was more 
tolerant of the problems experienced by them. . . The two white 
farmers also received large loans in a timely manner despite 
irregularities noted in paying FmHA, and in not following their 
established Farm and Home Plans. It is our conclusion Mr. Pigford 
was treated differently than the two white farmers." 

3(e) . A later (July 7, 1987) memorandum from one member of 
USDA's civil rights staff to another person on that staff stated 
that "Mr. Pigford has again charged discrimination regarding his 
denial of a farm ownership loan in 1987. . . We believe the 
hearing officer erred when he declined to accept Mr, Pigford' s 
allegations of discrimination during the appeal process." 

3 (f) . In addition, the statistics on the award of Fos in 
Bladen County, North Carolina, show disparity of treatment between 
white and black applicants for these loans . 

3(g). Pigford timely filed a civil rights complaint matter 
with USDA on the racially discriminatory denial of the farm 
ownership loans. However, the Civil Rights Office at USDA in a 
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December 19, 1986, determination chose to ignore the FmHA findings 
and held against Pigford on the issue of discrimination on the FO 
loan denials as well as on unrelated matters of FmHA's servicing 
of his operating loan debts. Pigford re-filed his complaints in 
1987, and USDA’s civil rights staff again rejected them, as 
reflected in a July 7, 1997, memorandum (which is quoted above) . 
Pigford has continued to press his complaints since then, both at 
USDA and with members of Congress. 

3 (h) . As a result of these actions of USDA, Pigford has 
suffered frustration, humiliation, anxiety, and other mental 
distress at his inability to obtain redress from USDA for the 
racial discrimination committed against him; and members of his 
family have been subjected to mental and emotional stress after 
Pigford 's loss of his farm and his homestead due to his inability 
to obtain such redress for the racial discrimination. Further, by 
being denied the farm ownership loan due to racial discrimination, 
Pigford additionally has suffered the loss of the ability to 
purchase a farm, the loss of the opportunity to continue farming, 
the loss of profits from a farming operation, and related pain and 
suffering on his part and that of his family. 

4 (a) . Plaintiff and proposed Class representative, Lloyd 
Shafer ("Shafer")/ (Subclass I), is an Af ri can -American farmer and 
resident of Yazoo County, Mississippi. Mr. Shafer is a farmer who 
(a) timely applied for various loan programs with defendant's 
agency, . FmHA, for the years 1992 and 1993 and was the subject of 
willful and continuous racial discrimination, including refusal to 
provide full operating credit and appropriate loan servicing, by 
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reason of his race, causing him substantial damages, and (b) 
timely filed complaints with defendant of these acts of 
discrimination, which complaints were never acted upon pursuant to 
the applicable law, causing him substantial damages. 

4(b) . Shafer began farming in 1992, and as a beginning 
farmer sought operating loan credit from FmHA. The Yazoo County, 
Mississippi, FmHA office initially denied him credit, but was 
later forced to retract the denial as baseless. However, the 
operational credit provided by FmHA was delayed and inadequate to 
allow Shafer to harvest crops. 

4 (c) . This pattern of FmHA only grudgingly providing Shafer 
operational credit, at times with onerous restrictions on the use 
of the funds, continued through 1994. Shafer, however, was making 
every effort to succeed as a farmer. For example, in 1993, Shafer 
enrolled in classes in agricultural science at Alcorn State 
University (an USDA designated minority farmer outreach grantee) , 
and the Alcorn staff assisted him in preparing his farm plan in 
1993 (although Yazoo County FmHA office refused to use it) . 

4(d). Again in 1994, Shafer was initially denied operative 
credit, but the denial was reversed. However, FmHA retaliated 
against Shafer by delaying and restricting operating loan funds. 

In 1995, Shafer's crops were adversely affected by natural 
disasters and he applied to FSA for a disaster loan. Again, his 
application was initially denied, but an appeal over the head of 
the Yazoo County FSA office was approved. However, the payment to 
Shafer of the disaster loan funds was delayed for a substantial 
period of time, to August 1995. 


10 



494 


4(e) . Over time, Shafer concluded that as an African- 
American farmer he was being discriminated against by FmHA and FSA 
an Yazoo County, Mississippi. He had been the President of the 
Yazoo County Chapter of the National Association for the Advance- 
ment of Colored People (NAACP) , and there has been for some time 
an atmosphere of hostility toward the NAACP and its work in Yazoo 
County. Shafer believes the Yazoo County FSA office is part of 
the oppressive white establishment of Yazoo County. 

4(f). A report in the Jackson, Mississippi, Clarion-Ledger , 
dated January 12, 1997, included a table showing the disparate 
treatment given white farmers, on the one hand, and minority and 
women farmers on the other than, in the award of farm loans by FSA 
in Mississippi : 

Sunday, January 12, 1997 The Jackson, Mississippi Clarion -Ledger - 
9 A 


FEDERAL FARM LOANS 
FISCAL YEAR 1996 


Loan type 

No. 

Amount 

Minority 

Amount 

Female 

Amount 

Direct Operating 

285 

$16,800,410 

77 

$3,097,040 

0 

$0 

Guaranteed 

Operating 

217 

40,136,405 

10 

1, 168, 320 

0 

0 

Direct Farm' 

Ownership 

3 

365, 150 

3 

247, 700 

1 

76,650 

Guaranteed Farm 

Ownership 

37 

5,277, 570 

FISCAL 

0 

YEAR 1995 

0 

1 

40,200 

Loan type 

No. 

Amount 

Minority 

Amount 

Female 

Amount 

Direct Operating 

243 

$13,871, 300 

100 

$4 , 949, 030 

0 

$0 

Guaranteed 

Operating 

273 

54,533,980 

26 

2,657,525 

0 

0 

Direct Farm 

Ownership 

2 

199,000 

4 

400, 800 

0 

0 

Guaranteed Farm 

Ownership 

69 

9, 034,820 

2 

300, 000 

4 

430,000 
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4 (g) . Shafer timely filed his civil rights complaint in 
early 1997. Because of numerous financial set-backs he has 
suffered as a farmer, due in no small part to the Yazoo County FSA 
office's racially discriminatory actions, Shafer is on the verge 
of financial ruin and cannot wait for a flawed civil rights 
administrative review process to slowly wind its way to a 
conclusion. He seeks a fair resolution of his complaint, and for 
that reason joins as a plaintiff in this law suit. 

5 (a) . Plaintiff and proposed Class representative, George 
Hall ("Hall"), (Subclass II), is an African-American farmer and 
resident of Greene County, Alabama who (a) timely applied for 
disaster payments with defendant for 1994 and was the subject of 
willful and continuous racial discrimination, including initial 
refusal by defendant to provide disaster payments and then acts of 
reprisal when Hall appealed the initial denial, and (b) timely 
filed complaints with defendant of these acts of discrimination, 
which complaints were never acted upon pursuant to the applicable 
law, causing him substantial damages. 

5 (b) . Hall suffered racially-based disparate treatment in 
being denied disaster payments in 1994. Disaster payments have 
been made available to U.S. farmers in most years since 1987, to 
compensate farmers for losses to their production because of 
natural disasters . 

5(c). In 1994, Hall's county, Greene County, Alabama, was 
declared eligible for the disaster payment program on 1994 crop 
losses. All applications for disaster payments were approved by 
the Greene County ASC committee except for Hall's application on 
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four of his crops. Further, when Hall appealed these denials, the 
Green County, ASC office retaliated against him by reducing his 
payment yield on the crops. He appealed the denials and reprisals 
to the state office and his benefits were restored. 

5(d). Hall filed a timely complaint of racial discrimination 
with USDA on August 9, 1996. USDA found that the Green County ASC 
committee discriminated against Hall on the basis of race, in 
denying his application for disaster payments. However, two years 
later, no corrective action based on this finding has been made, 
the discrimination against Hall has never been compensated, and 
the racially discriminatory situation in the Green County FSA 
office still exists. 

6 (a) . Plaintiff and proposed Class representative, Eddie 
Ross ("Ross")/ (Subclass II), is an African-American farmer and 
resident of Vicksburg, Mississippi. Mr. Ross (a) timely applied 
for various loan programs with defendant during the period 1991 - 
1994 and was the subject of willful and continuous racial 
discrimination, including failure to process his loan 
applications in a timely manner, and (b) timely filed complaints 
with defendant of these acts of discrimination. These complaints 
twice resulted in a finding of discrimination by defendant but 
did not adequately compensate Ross. On a third occasion, the 
complaint was never acted upon pursuant to applicable law. In 
each case, defendant's illegal conduct has caused Ross 
substantial damages. 
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6 (b) . The Eddie Ross case is several cases of racial 
discrimination committed by the Farmers Home Administration 
(FmHA) , beginning in 1991. They involve — 

(1) FniHA's discriminatory deprivation of timely 
operating credit for Eddie Ross for his 1991 crops; 

(2) FmHA's discriminatory deprivation of timely 
operating credit for Eddie Ross for his 1992 crops; 

(3) FmHA's discriminatory delays, denials, and 
harassment of Eddie Ross regarding his operating credit for 
his 1993 crops, including — 

(A) delay in the consideration by the FmHA county 
committee of Eddie Ross's December 9 , 1992, loan 
application until February 23, 1993; 

(B) delays and refusals of Eddie Ross's 
application for 1993 operating credit after county 
committee review ; 

(C) the freeze of Eddie Ross's 1993 FmHA operating 
loan funds in July 1993; and 

<D) FmHA's call to one of Eddie Ross's creditors 
about the fund freeze on July 2, 1993; and 

(4) FmHA's reprisal against Eddie Ross in 1993 and 1994 
{including specific refusals by the county FmHA director to 
conduct business with Eddie Ross) for filing civil rights 
complaints on the 1991, 1992, and 1993 operating loan 
matters . 

6 (c) . In each of these cases, Eddie Ross timely filed civil 
rights complaints with USDA, and the matters have been given 
various degrees of review by USDA after having been filed. 

6 (d) . With respect to the 1991 discrimination, USDA already 
has found that in fact Eddie Ross was the victim of racial 
discrimination in the initial denial of operating credit (based, 
inter alia, on statistical analysis showing disparate treatment of 
whites and blacks by FmHA in Warren County, Mississippi) . The 
question became whether he has been compensated for that act of 
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discrimination. Eddie believed that what USDA offered in 
1991 — access to operating credit when such credit was offered too 
late to allow him to plant his planned crops in 1991 — -was not 
truly compensation and declined it. He has continued to seek 
appropriate compensation since then. 

6 (e) . As to the 1992 acts of discrimination, USDA has 
already found prima facie evidence of discrimination in the 
initial denial of Eddie's QL application (based, inter alia, on 
statistical analysis showing disparate treatment of whites and 
blacks by FmHA in Warren County, Mississippi) . 

6 (f) . As to the 1993-94 acts of discrimination, the delays, 
denials and harassment to which Eddie was subject by FmHA have 
never been reviewed as USDA indicated inter alia that these 
complaints were made outside of the Statute of Limitations 
timeframe . 

7 (a) . Plaintiff and proposed Class representatives, Strown 
and Fannie Martin ("The Martins"), (Subclass I), are African- 
American farmers and residents of Riverside County, California. 
The Martins (a) timely applied for an operating loan from 1994 to 
1996 and were the subject of willful and continuous racial 
discrimination, including failure to process their loan 
applications in a timely manner, and (b) timely filed complaints 
with defendant of these acts of discrimination, which complaints 
were never acted upon pursuant to applicable law, causing them 
substantial damages. 

7 (b) . Plaintiffs Strown and Fannie Martin are African- 
American farmers in Perris, Riverside County, California, who 
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began farming in 1994. The Martins went to the local Farmers Home 
Administration (FmHA) to find out how they could apply for funds 
to refinance their 80 acres of farm land. The Martins were given 
an application for a Farm Ownership Loan. Shortly thereafter the 
Martins returned to the FmHA office with their completed 
application. 

7 (c) . The Martins received a letter from Mr. Christopher 
Ketner (FmHA County Supervisor for Riverside County) dated March 
25, 1994, which listed items needed to complete their Farm 
Ownership Loan application. Mr. Ketner also explained in his 
letter that the Martins could apply for an operating loan of up to 
$200,000. Within a few days, the Martins had obtained the items 
listed in Mr. Ketner' s letter and returned them to him sometime 
during the first week in April 1994. After many telephone calls, 
the Martins finally received a letter from Mr. Ketner dated May 
24, 1994, stating the local county committee had found them 
eligible for a loan and that FmHA would work their loan up as 
quickly as possible. 

7 (d) . The Martins did not receive anything else from FmHA 
until the latter part of July 1994. They finally received a 
letter from Mr. Ketner which stated their loan application was 
completed on July 18, 1994. After receiving Mr. Ketner' s letter, 
the Martins called his office and spoke with Mr. Brooks Whitlock. 

Mr. Whitlock gave them an appointment to come into the office on 
August 9, 1994. 

7 (e) . At the August 9 th meeting, Mr. Whitlock told the 
Martins that FmHA could put them on an 18 -month plan, with an 
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operating loan of $31,240 to get them started. The Martins had 
already missed the planting season for some of the crops they had 
hoped to plant, so they felt the operating loan would allow them 
to be able to plant some cabbages, turnips, and mustards. 

However, prior to telling Mr. Whitlock they would accept the 
operating loan, the Martins asked Mr. Whitlock if they would have 
to reapply for a loan to refinance t heir land. Mr. Whitlock said 
that they would not have to, because they had already been 
approved for the loan. Mr. Whitlock stated that FmHA just had not 
had time to work up the loan to refinance the land, but that the 
loan would be worked up by the first of the year. The Martins 
accepted Mr. Whitlock's word that the loan to refinance their land 
would be completed by the first of the year. Mr. Whitlock also 
told the Martins that they would have to put up all of their 
assets (including their home) for the loan. They thought what 
Mr. Whitlock meant was that these assets would collaterize the 
loan to refinance their land and the operating loan. The Martins' 
land was appraised at $2.6 million dollars. The Martins felt they 
had no other choice but to do as Mr. Whitlock said if they were to 
get the loan to start their farm operation. 

7 (f) . Due to heavy flooding starting in January and 

lasting through March, 1995, the Martins had a total crop loss. 
They applied for an emergency loan with FmHA. While the Martins 
were waiting on the status of the emergency loan application, on 
March 8, 1995, they received a Notice of Loan Servicing and Debt 
Settlement from Mr. Whitlock. Upon receiving Mr. Whitlock's March 
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8 th letter, the Martins called Mr. Whitlock for an explanation of 
his letter. He gave them an appointment to come into the office. 

7 (g) . The Martins met with Mr. Whitlock on April 11, 1995, 
at which time Mr. Whitlock showed them a farm and home plan he had 
prepared for them. They told Mr. Whitlock they disagreed with the 
plan. Mr. Whitlock said that he would not approve the Martins' 
plan and that they could meet with Mr. Ketner to discuss the 
situation. 

7 (h) . The Martins met with Mr. Ketner and Mr. Whitlock on 
April 12, 1995. In the meeting the Martins tried to explain to 
Mr. Ketner why they disagreed with the farm and home plan prepared 
by Mr. Whitlock. Mr. Ketner told Mr. Whitlock to prepare some 
questions for the Martins to answer and get back to him. Mr. 
Whitlock prepared a list of questions for the Martins and, within 
a couple of days, they submitted their answers to Mr. Ketner. 

After a few more days, the Martins called Mr. Ketner to get his 
answer on their loan request. It was then that Mr. Ketner told 
the Martins that FmHA was out of money. On May 13, 1995, the 
Martins filed their discrimination complaint. 

7 (i) . In June 1995, the Martins received two letters from 
Mr. Ketner, both of which were dated June 22, 1995. One letter 
stated that FmHA would not be able to approve the Martins' 
application for primary loan servicing and their applications for 
an emergency loan and a farm ownership loan to refinance their 
land. The second letter was a notice of intent to accelerate or 
to continue acceleration and notice of borrower's rights. The 
Martins filed an appeal. 
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7(j). At the National Appeal Division (NAD) hearing, Mr. 
Whitlock, admitted that the Martins' 1994 farm ownership 
application to refinance their land and their 1995 emergency loan 
application were never processed. The hearing officer reversed 
FmHA' s decision and instructed FmHA to continue processing the 
Martins' 1994 and 1995 loan applications. 

7 (k) . FmHA, however, flatly refused to implement NAD'S 
decision. In 1996, to further delay the Martins and lull them 
into believing their loans were going to be processed, Mr. Ketner 
sent the Martins a letter telling that updated information was 
needed to process their 1994 and 1995 loan applications. Yet, 
the Martins had already provided FmHA with the information needed 
to process their loan applications. 

8 (a) . Plaintiff and proposed Class representative, Lucious 
Abrams ("Abrams"), (Subclass III), is an African-American farmer 
and resident of Burke County, Alabama who (a) timely applied for 
various loan programs with defendant during the period 1981-1994 
and was the subject of willful and continuous racial 
discrimination, including failure to process his loan applications 
in a timely manner, and (b) timely filed four complaints of these 
acts of discrimination with defendant in 1989, 1993 and twice in 
1997, which complaints were never acted upon pursuant to the 
applicable law, causing him substantial damages. 

8 (b) . The four discrimination complaints were : 

(i) in 1989, official testimony before the Agriculture 

Committee of the House of Representatives by the Office of 

Rep. Lindsay Thomas on behalf of Mr. Abrams; 
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(ii) in 1993, testimony before defendant's agency by 
the Office of Rep. Cynthia McKinney on behalf of Mr. Abrams; 

(iii) in 1997, Mr. Abrams complained before defendant 
USDA listening session in Albany, Georgia; 

(iv) in 1997, Mr. Abrams filed a written complaint of 
discrimination with USDA. 

8 (c) . Abrams suffered race-based disparate treatment in 
being denied timely consideration by FmHA of his operating loan 
applications, which in turn caused him damaging delays in the 
planting of his crops . These failures to provide timely 
consideration happened on a on-going basis over the years 1981 
through 1994. In each year, the local county FmHA supervisor 
would precipitate the delay by unnecessarily submitting and 
resubmitting several farm financial plans for Abrams to the 
District and State Offices of the FmHA. For example, with respect 
to Abrams's 1994 crops, he submitted his financial plan for the 
crop to the FmHA county supervisor on September 1, 1993, but the 
plan was not finally approved until March 16, 1994, after field 
preparation should have been completed for timely planting of 
crops. As a result, Abrams suffered substantial loss of farm 
income in 1994 . 

8 (d) . Abrams suffered further discrimination in the form of 
harassment when in 1994, in establishing conditions for Abrams's 
purchases of a farm from FSA inventory with several partners (a 
farm previously owned by a white farmer) , FSA unnecessarily 
required his two partners to pledge their individual homes as 


20 



504 


collateral. This action was administratively appealed and was 
overturned by the National Appeals Division. 

8(e). Also, Abrams's case file was selected for "review" by 
the State FmHA Office in 1993, and an issue was raised as to 
whether a previous debt write-down by FmHA was excessive and 
required a repayment. After much gathering and presentation of 
documentation, the repayment required was only $2,800. The result 
of the discriminatory actions is that Mr. Abrams has lost his 
reputation for creditworthiness in his community and has no credit 
standing with local financial institutions, and has suffered other 
related losses. 

9 (a) . Plaintiff and proposed Class representative, Griffin 
Todd, Sr. ("Todd"), (Subclass I), is an African-American farmer 
and resident of Wake County, North Carolina who (a) timely applied 
for loan programs with defendant in the 1980s and was the subject 
of willful and continuous racial discrimination, including refusal 
by defendant to discuss the rescheduling of outstanding loans or 
to accept an application for a farm loan, and (b) timely filed 
complaints with defendant of these acts of discrimination, which 
complaints were never acted upon pursuant to the applicable law, 
causing him substantial damages. 

9 (b) . Todd suffered racially-based disparate treatment at 
the hands of FmHA in being denied access to the full range of FmHA 
farmer lending program alternatives, especially those with respect 
to debt rescheduling, that were offered to white farmers in Wake 
County. When Todd suffered severe financial reversals in the 
early 1980s after two consecutive drought years and then 
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petitioned the county FmHA office for assistance in servicing his 
FmHA debt, the county supervisor for FmHA refused to discuss the 
various alternative financial options suggested by Todd, while at 
the same time providing financial relief to white farmers in 
similar situations. When Todd later sought information from the 
FHA county supervisor as to the amount Todd would have to pay 
annually to retire all of the FmHA debt owed, the supervisor took 
two years to reply. During this time additional debt had 
accumulated to the unpaid interest. Also, at one point, the 
county FmHA committee refused to accept an application form from 
Todd for farm operating loan financing. Provision of the 
operating loan would have allowed Todd to continue farming and 
provided an opportunity for him to retire the outstanding debt. 

The result of the discriminatory actions is that Mr. Todd has had 
to pare back his farming operations considerably and, as a result, 
has lost substantial amounts of farm income and suffered related 
losses. 

10 (a) . Plaintiff and proposed class representatives, Ben & 
Zelma Hilsman ("the Hilsmans" ), (Subclass III), are husband and 
wife African-American farmers and residents of Halifax County, 
North Carolina. In January of 1988, Mr. And Mrs. Hilsman (a) 
timely applied for a farm ownership loan to purchase additional 
farm land and were subjected to willful discrimination by their 
local FmHA office, including denial of appropriate loan 
servicing, by reason of their race, causing substantial financial 
losses in farm income earning potential, and they (b) timely 
filed a discrimination complaint with defendant's investigator in 
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1991, but were never informed of any action on their complaint 
contrary to the facts and applicable law, causing them further 
damages . 

10(b) . In January of 1988, the Hilsmans obtained a 90-day 
option on a farm acreage. They then timely applied for a farm 
ownership loan at their local FmHA office. Their loan 
application, however, was not processed until two weeks before 
the option expired. As a result, their loan was denied. The 
Hilsmans appealed to the State and the local FmHA county office 
supervisor's decision was overturned. However, they had lost the 
opportunity to purchase the farm because the option had expired. 
Nevertheless, this same FmHA county supervisor was able to timely 
process a loan for David Johnson (a white farmer) to purchase the 
same property. 

10 (c) . In 1991, the county supervisor attempted to 
accelerate their farm loans because he claimed they had purchased 
a house without his permission. The State office overturned his 
decision. This initial action by the FmHA supervisor, however, 
caused them to receive their operating loan late in that year. In 
1993, the Hilsmans applied for an operating loan and were denied 
three times before receiving the funds. It was only after 
repeated appeals of the FmHA supervisor's decision that they 
were able to get funding. In the final appeal, they were able to 
prove that the information entered into the DARLS program was 
incorrect . 
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10 (d) . In 1996, the Hilsmans did not get their operating 
loan until September. Because of the late planting, they lost 
their entire crop to a freeze. The reason for them not getting 
their loan until September was again due to incorrect information 
being entered into the DARL.S program. 

10 (e) . This case has four key issues: (1) persistent 
negative action by the county supervisor, (2) the denial of the 
Hilsman's farm ownership loan at the county level, a deliberate 
act to make sure the white farmer was able to purchase the farm, 
(3) the attempt to accelerate the farm loans as retaliation, {4) 
the lack of a finding by USDA with respect to the 1988 complaint. 

11 (a) . Plaintiff and proposed class representative Calvin 
Brown ("Brown"), (Subclass III), is an African-American farmer 
and resident of Brunswick County, Virginia. Mr. Brown (a) timely 
filed his application for an operating loan in January, 1984, and 
was subjected to willful discrimination by forcing him to reapply 
for the loan, approving and subsequently releasing the funds late 
in the growing season, thus causing substantial financial losses 
in farm income, and Mr. Brown timely filed his discrimination 
complaint November 26, 1984, for which no response was ever 
received from the defendant, thus causing him further damages. 

11 (b) . In January, 1984, Mr. Brown filed his application 
for an operating loan. When Mr. Brown called the FmHA County 
Supervisor about the status of his loan application, toward the 
end of January, 1984, he was told his loan was being processed. 

In February, 1984, the same FmHA county supervisor told him he 
had no record of him ever applying for a loan. He was forced to 
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reapply for the operating loan. The loan was finally approved and 
Mr. Brown received the funds late in the planting season (May or 
June, 1984) causing substantial financial losses due to the 
shortened growing season. 

11 (c) . Furthermore, the funds received were placed in a 
supervised bank account (an account requiring the co-signature of 
FmHA county supervisor) for no apparent reason and without 
consultation with Mr. Brown. As a result, Mr. Brown often had 
problems getting his checks co-signed in a timely manner. 

11 (d) . Additional problems arose because Wednesday was the 
county supervisor's 'open door day,' i.e., farmers came in to see 
the county supervisor without an appointment. Since appointments 
were rarely given Black farmers, Wednesday was the only day Black 
farmers could visit the FmHA office. On many Wednesday visits, 

Mr. Brown and other Black farmers were belittled and 
disrespected. On one Wednesday when Mr. Brown and other Black 
farmers were waiting to see the county supervisor, and had been 
waiting for quiet some time, a white farmer came into the FmHA 
office from a side door and walked right into the county 
supervisor's office, conducted his business with the door closed 
(the door always remained open when the county supervisor was 
with Black farmers) and left. These incidents are examples of 
the disparate treatment received by the Black farmers compared to 
their white farmer neighbors. 

11 (e) . Shortly after this incident, the FmHA county 
supervisor refused to give Mr. Brown an application for loan 
funds to build a tobacco barn. Then, in the mid-eighties, the 
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FmHA county supervisor stopped granting operating loans to Mr. 
Brown because he considered Mr. Brown to be a "gentleman farmer." 

11 (f) . This case has, inter alia , three issues: (1) was the 
reason for placing Mr. Brown on a supervised bank account proper 
and within the regulation, (2) was setting a particular day for 
Black farmers to come into the office discriminatory, and (3) was 
the treatment by the county supervisor discriminatory. 

12 (a) . Plaintiff and proposed class representative, James 
Beverly {"Beverly"), (Subclass III), is a Black farmer and 
resident of Nottoway County, Virginia. Mr. Beverly sought 
financial counseling and advice, and timely applied for loan 
funds with the defendant during the years 1981 to 1984 on the 
expansion and modernization of his swine herd operation. 

Mr. Beverly was (a) subjected to willful and continuous racial 
discrimination from his local FmHA office, including denial of 
loan funding called for in his approved Farm and Home Plan, based 
upon the advice received from his local FmHA office. This denial 
of proper loan financing and loan servicing, caused Mr. Beverly 
to suffer sever financial losses, leading to the failure of his 
farming operation, and Mr. Beverly (b) timely filed a complaint 
with defendant in 1985 of these acts of discrimination, which 
complaint was ignored contrary to the requirements of law, 
causing substantial damages to Mr. Beverly. 

12 (b) . Mr. Beverly sought advise from his local FmHA office 
and made plans for expanding his farming operation based upon 
that advise and the approved Farm and Home Plan. He then timely 
applied for an operating loan to purchase breeding stock and 
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equipment as called for in his farm and home plan developed in 
association with his local FmHA office. Mr. Beverly received 
loan funds to purchase breeding swine and equipment, but he was 
denied funding for the farrowing houses as called for by his Farm 
and Home Plan. This denial came even though his local FmHA 
officials knew that he had accepted the loan for the breeding 
swine and equipment and had purchased same, and that without the 
farrowing houses, the other funding was basically useless. In 
addition, these denials came in spite of the fact that he had 
been told he would get funding for the farrowing houses. FmHA 
officials knew that without the farrowing houses, Mr. Beverly 
could not succeed with his farm operation. Indeed, he lost 
everything including his property, which he sold so he could 
settled his debt with FmHA. 

12 (c) . Prior to seeking assistance from FmHA, Mr. Beverly 
had a successful small farm operation. However, within a six year 
period after going to the FmHA office for assistance with the 
expansion of his farming operation, Mr. Beverly was forced out of 
farming. He filed a complaint of discrimination with the local 
office in February, 1985, but never heard anything from his 
complaint. An FmHA employee will verify that Mr. Beverly filed a 
discrimination complaint. 

12 (d) . Four issues, inter alia , arise in this case: (1) did 
FmHA deliberately mislead Mr. Beverly so he would accept the 
operating loan; (2) did he receive appropriate loan servicing; 

(3) was the denial of funding for the farrowing houses correct 
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according to regulations, and (4) the impact of defendant's 
unresponsiveness to Mr. Beverly's discrimination complaint. 

13 (a) . Plaintiff and proposed Class representative Eddie 
Cotton {"Cotton") , (Subclass I) , an African-American farmer and 
resident of Claiborne County, Mississippi. Mr. Cotton received 
two loans from the Farmers Home Administration in February, 1982. 

The first loan was for $53,280 and the second was for $10,850 for 
a total of $64,130. The loans are secured by Mr. Cotton's home 
and 80 acres of land. When Mr. Cotton submitted his loan 
applications, he informed Mr. Miskelly, County Supervisor for 
FmHA, that he only wanted to put up 70 acres of his land to 
secure the debt. Mr. Miskelly told Mr. Cotton that this was 
acceptable. Mr. Cotton later learned, however, that his home and 
80 acres of land had been taken as security on his debt with 
FmHA. 

13 (b) . On October 10, 1990, Mr. Cotton filed a completed 
application for primary loan servicing. The FmHA did not begin 
processing Mr. Cotton's application until January, 1996, at which 
time it requested updated information from Mr. Cotton, including 
an updated farm and home plan dated April 30, 1996. On July 9, 
1996, Mr. Cotton was sent a Notice of Intent to Accelerate, which 
stated, "You can not get primary loan servicing because your farm 
and home plan does not show you can pay all of your family living 
expenses, farm operating expenses, and scheduled debt 
repayments," The FmHA notified Mr. Cotton that he could buy-out 
his security at a net recovery value of $42,562. The FmHA never 
addressed the fact that FmHA' s decision to deny Mr. Cotton's 
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application for primary loan servicing was based on updated 
information required by FmHA and not on information provided in 
1990 when Mr. Cotton's application was submitted. 

13 (c) . In 1982 or 1983, Mr. Cotton went to FmHA and applied 
for a loan to purchase 132 acres of land adjacent to his 
property. FmHA held Mr. Cotton's application for over a year 
before notifying him t hat his application would be approved. By 
the time Mr. Cotton received notification from FmHA that he would 
get the loan, the landowner told him that the sales price had 
gone up from $55,000 to $75,000 and he had taken 12.5 acres from 
the land that was for sale. 

13 (d) . In 1987, the Veterans Administration was 
investigating Mr. Cotton's claim for improved pension benefits. 
The Veterans Administration's investigator went to the FmHA 
office and without Mr. Cotton's permission, obtained information 
from an FmHA employee. Mr. Cotton states some of the information 
provided to the investigator was incorrect. Mr. Cotton 
complained to FmHA about it providing information to the Veterans 
Administration without his permission, and he also questioned the 
accuracy of the information provided to the Veterans 
Administration's (Mr. Cotton told FmHA that Mr. Charles Johnson 
had not paid any loan for him and that he did not own any 
property other than his 80 acres and home) . FmHA provided no 
explanation to Mr. Cotton regarding how it had the authority to 
release the information to the Veterans Administration, nor did 
FmHA attempt to correct any of the information it had provided 
the Veterans Administration. 
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13 (e) . Mr. Cotton often went to his local FSA (formerly 
FmHA) office and inquired about participating in a tree planting 
program where FSA would pay $45 per acre for 13 years. 

Mr. Cotton was repeatedly told he did not qualify, though it was 
never explained to him why he did not qualify or that he could 
even apply to participate in the program. Mr. Cotton states that 
the employees at the FSA office were abusive and treated him 
other than like a human being. 

13 (f ) . The USDA, through its FSA (formerly FmHA) office in 
Port Gibson, Claiborne County, Mississippi, discriminated against 
Mr. Cotton on the basis of his race by the following acts: 

(1) Excessive Collateral to secure FmHA loan. 

Mr. Cotton was told that it would be acceptable for him to 
use only 70 acres of his land to secure the debt. Instead, 
without Mr. Cotton's knowledge, FmHA listed Mr. Cotton's home and 
80 acres as collateral. The requirement of Mr. Cotton's home to 
secure the debt was excessive. 

(2) Failure to issue a decision on Mr. Cotton's loan 
applications within the required timeframe. (FmHA Instruction 
1910-A, Section 1910(h) (i) (1) Farmer Program Applications . Each 
application must be approved or disapproved and notified in 
writing of the action taken , not later than 60 days after receipt 
of complete application) Mr. Cotton did not receive a decision 
on his application for a loan to purchase land adjacent to his 
property for over a year after filing his application. Also, he 
did not receive a decision on his application for primary loan 
servicing for over six (6) years. 
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(3) PSA failed to give proper consideration to Mr. Cotton's 
application for primary loan servicing. 

Mr. Cotton applied for primary loan servicing in October 
1990 and did not receive a decision on his application until 
1996. The FSA required Mr. Cotton to provide them with a 1996 
farm and home plan in order for it to make a decision on his 1990 
application for primary loan servicing. The FSA should not have 
required Mr. Cotton to provide a farm and home plan for a 1990 
application. At the time Mr. Cotton filed his application, he 
did not have 1996 information. 

(4) FmHA provided information to an outside source without 
Mr. Cotton's permission. 

An employee of FmHA gave information to a Veterans 
Administration investigator without Mr. Cotton's permission. The 
FmHA failed to assist Mr. Cotton in making sure the Veterans 
Administration had obtained accurate information regarding Mr. 
Cotton. The FmHA never proved to Mr. Cotton that it had the 
authority to provide any information to the Veterans 
Administration without his permission. 

(5) FSA failed to provide Mr. Cotton with program 
information and applications for participation. 

The FSA employees did not provide Mr. Cotton information 
regarding why he did not qualify to participate in the tree- 
pl anting program, nor did FSA provide him with an application to 
participate in the program. 

14 (a) . Plaintiff and proposed Class representative, Alvin E. 
Steppes ("Steppes"), (Subclass II), an African-American farmer and 
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resident of Lee County, Arkansas, where he and many other African- 
American farmers had been farming for many years. Due to race- 
based disparate treatment by the Farmers Home Administration 
throughout the 1980s, Mr. Steppes and other black farmers were 
unable to gain access to FmHA loans and loan servicing to which 
they were otherwise entitled. This discrimination resulted in 
substantial losses in farm income. These losses led to Mr. 
Steppes losing his farm land and his ability to farm and to like 
damages to many other African-American farmers in the same county 
and state. Further, Mr. Steppes has incurred substantial farm 
debts as a direct result of FmHA's racial discrimination which he 
is unable to repay. 

14 (b) . The racially discriminatory treatment Mr. Steppes 
was subjected to includes, in 1986, the unfair denial by FmHA of 
operating credit, even though he should have qualified and 
complied with all loan application requirement. This denial of 
credit prevented him from putting in crops and applying 
fertilizer, pesticides, and other treatments to the crops he did 
plant. As a result, he suffered a substantial loss in production 
and farm income in 1986, 

14 (c) . Mr. Steppes also is representative of many, if not 

all, African-American farmers in Arkansas in those years. He and 
17 other African-American farmers from Lee County filed a 
detailed complaint with USDA in 1986, stating that they had been 
mistreated and at that time were all still being mistreated by 
FmHA in the same manner on the basis of their race. 
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14 (d) . After investigating the claims of the group of which 
Mr. Steppes is a representative, USDA' s Office of Advocacy and 
Enterprise in 1987 found that the racial discrimination of which 
Mr. Steppes and others complained was in fact occurring in the 
form of disparate treatment, and that it was occurring not only 
at the Lee County level, but at the level of the entire State. 

The findings include the following acts of disparate treatment 
and other acts of racial animus: 

1. African-American farmers' projected crop yields 
were calculated differently from White farmers. 

2. African-American farmers' applications were not 
handled in a timely manner. 

3 . African-American farmers were not provided 
timely information on required documents for completion 
of their applications. 

4. African-American farmers' Farm and Home Plans 
contained computation errors, which resulted in their 
applications being rejected. 

5. Approved African-American farmers' title 
opinions were delayed for an unacceptable time period. 

6. African-American farmers were not advised of 
all servicing options. 

7. County office personnel were rude and 
insensitive to African-American farmers. 

14 (e) . Despite these findings, Defendant responded, but 
never properly ruled pursuant to ECOA, on the discrimination 
complaints filed by Mr. Steppes and the other black farmers. 

15. Each of the remaining Class members, is an African- 
American farmer and resident of either Alabama, Arkansas, 
California, Florida, Georgia, Illinois, Indiana, Kansas, 

Louisiana, Michigan, Missouri, Mississippi, North Carolina, 
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Oklahoma, South Carolina, Tennessee, Texas or Virginia, who (a) 
timely applied for loans and/or program payments with defendant 
during the period 1983-1997 and was the subject of willful and 
continuous racial discrimination, and (b) timely filed a complaint 
or complaints with defendant of these acts of discrimination, 
which complaint (s) was/were never acted upon pursuant to the 
applicable law, causing the farmer substantial damages . 

16. Defendant, Dan Glickman, is Secretary of the United 
States Department of Agriculture ("USDA"), and is the federal 
official responsible for the administration of the statutes, 
regulations and programs which are the focus of this action. 

HOW DEFENDANT IS ORGANIZED AND, 

GENERALLY, THE GOVERNMENT PROGRAMS AT ISSUE 

17. USDA's Farm Service Agency ( " FSA" ) provides commodity 
program benefits (such as deficiency payments, price support 
loans, conservation reserve benefits) , disaster payments, farm 
loans and other farm credit benefits to U.S. farmers. The agency 
was created in 1994, as a result of a reorganization of USDA, 
primarily by the merger of the Agricultural Stabilization and 
Conservation Service ("ASCS”, which previously had handled 
commodity program benefits, price support loans, CRP payments, 
disaster payments, and related services) with the Farmers Home 
Administration ("FmHA", which previously had provided farm loans 
and other farm credit benefits) . 

18. The FmHA was created decades ago to provide loans, 
credit and technical assistance for farmers. FmHA made loans 
directly to farmers or guaranteed the loans made to farmers by 
private, commercial lenders. These loans included "farm 
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ownership", "operating", and "continuing assistance" loans, as 
well as loans that "restructure" existing loans and "emergency 
disaster" loans. 

19. ASCS was an agency of USDA created to provide services 
to u.s. farmers under the price support, deficiency payment, CRP, 
and related programs to stabilize farm income and prices, and to 
assist in the conservation of land. It was consolidated into the 
Farm Service Agency in 1994 . 

20. Defendant, Glickman is responsible for the administra- 
tion of the Farm Service Agency (FSA) and previously FmHA & ASCS. 
FSA, like FmHA and ASCS before it, administers the federal farm 
programs through a three- tiered review system consisting of (1) 
county offices and committees, ( 2 ) state offices and committees, 
and (3) a federal level of review in Washington, D.C., the 
National Appeals Division ("NAD"). The local county committees 
consist of producers from a county who have been elected by other 
producers in that county; they oversee the county offices. The 
state committees consist of producers from each state selected by 
the Secretary of USDA; they oversee the state offices. At the 
federal level NAD renders final determinations of administrative 
appeals. (Prior to the 1994 consolidation, FmHA had its own 
administrative appeal process) . 

HOW FARMERS (1) APPLIED FOR LOANS AND CREDIT WITH FmHA AND 
(2) APPLIED FOR PARTICIPATION IN OTHER FARM PROGRAMS WITH ASCS 

21. Traditionally, when a farmer applied for any FmHA loan 
or program, he went to his county office (formerly the FmHA 
office) , and filled out a Farm and Home Plan (FHP) , which required 
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the assistance and guidance of defendant's officials to complete. 
Assistance and guidance was critical because of the complexity of 
the programs and forms. This application process was done 
pursuant to regulations found at 7 C.F.R. 1910, et^ seep If the 
farmer needed an ASCS-type benefit or assistance, he worked with 
his County Executive Director {"CED") and county committee in 
applying for participation or benefits. The process was and is 
done pursuant to ASCS regulations (7 C.F.R. Part 700, et seg . ) and 
Commodity Credit Corporation ("CCC") regulations (7 C.F.R. at 
1400, et seg. ) . 

22. When the FmHA loan application with its supporting 
documents was completed it was presented to the county committee. 
If approved, the loan was processed. The Equal Credit Opportunity 
Act i"ECOA") prohibits discrimination in credit based on sex, 
marital status, race, color, age, or national origin, religion, 
etc. (15 U.S.C. S1S91 (a) ) . If an FmHA loan was denied on dis- 
criminatory grounds, the farmer could file a complaint of dis- 
crimination with the Secretary of USDA, the FmHA - Equal 
Opportunity ("EO") office or with the Office of Civil Rights 
Enforcement and Adjudication {"OCREA"), or both. 

23. With respect to ASCS-type programs, the application was 
reviewed by the CED and then presented to the county committee. 

If approved, the ASCS benefits were awarded. Title VI of the 
Civil Rights Act of 1964 prohibits exclusion of participation in 
federal programs based on race, color or natural origin. With 
respect to ASCS-type applications, if a farm program application 
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was denied on discriminatory grounds, the farmer could file a 
complaint of discrimination with the Secretary of USDA or OCREA. 

HOW PLAINTIFFS AND MEMBERS OF THE CLASS WERE DAMAGED -- 
WHAT DEFENDANT DID IN RESPONSE TO COMPLAINTS OF DISCRIMINATION 

24. Unbeknownst to plaintiffs and members of the Class, 
defendant disbanded the enforcement ability of EO and OCREA in 
1983, leaving defendant with no ability to investigate discrimina- 
tion complaints. In a May 25, 1997 Richmond News Dispatch article 
and interview of Lloyd Wright, Director of USDA Office of Civil 
Rights, Mr. Wright stated that (1) no systematic probes or 
investigations had been taken since 1983, when the Reagan adminis- 
tration disbanded the Civil Rights investigative staff , and ( 2 ) 
that agency regulations and the provisions of the Civil Rights Act 
of 1964, et al . were violated . Further evidence of defendant's 
willful failure to investigate discrimination complaints is 
evident in the February 27, 1997, Office of Inspector General 
Report ("OIG Report"), and the February, 1997 Civil Rights Action 
Team Report ("CRAT Report"), both explained below. 

25. The Department of Justice (DOJ) was required to ensure 
that Federal agencies met their Title VI enforcement obligations 
and provide civil rights protection to persons filing discrimina- 
tion complaints in the FSA programs. DOJ failed to ensure that 
defendant met its Title VI obligations . 

26. Within USDA, The Policy Analysis and Coordination 
Center (PACC) , an agency under the Assistant Secretary for 
Administration, was responsible for civil rights compliance and 
developing regulations for processing program discrimination 
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complaints at USDA. [OIG Report, p. 4] OCREA was responsible for 
processing program discrimination complaints received by USDA from 
participants in PSA programs. [OIG Report, p. 4] 

27. OCREA was required to forward written complaints from 
FSA program participants of discrimination to the appropriate 
agency within USDA asking the agency to attempt conciliation of 
the complaint. If conciliation was not successful, the agency was 
to be instructed to perform a preliminary inquiry and make a 
recommendation of a finding of "discrimi nation" or "no discrimi- 
nation" . OCREA was to perform its own analysis of the complaint 
and the preliminary inquiry and make a recommendation to the 
Assistant Secretary for Administration on the finding of "dis- 
crimination" or "no discrimination" . This process never occurred 
during the relevant period covered by this lawsuit . [OIG Report, 
p. 4] 

28. FSA's Civil Rights and Small Business Staff (CR&SBUS) 
was responsible for handling program discrimination complaints 
within FSA. CR&SBUS never followed proper procedure pursuant to 
the law during the relevant period covered by this lawsuit . [OIG 
Report , p . 5 ] 

29. The applicable State Civil Rights Coordinator in FSA 
was responsible for obtaining a conciliation agreement or per- 
forming a preliminary inquiry and forward it to CR&SBUS. If a 
conciliation agreement was reached with the complainant, CR&SBUS 
was to forward the agreement to OCREA and recommend the discrimi- 
nation complaint be closed. If a preliminary inquiry was per- 
formed, CR&SBUS would analyze the information and determine if 
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discrimination was found; CR&SBUS was to forward the preliminary 
inquiry and its analysis to OCREA with its determination. These 
procedures were never properly followed . 

30. USDA has codified regulations, 7 C.F.R. , Part 15 - 
"Nondiscrimination, " which states USDA's policy of nondiscrimina- 
tion in federally assisted and conducted programs in compliance 
with Title VI of the Civil Rights Act of 1964. The regulations 
should have served as a basis for civil rights compliance and 
enforcement with respect to participants in FSA programs, however, 
defendant admits the regulations have long been and still are 
outdated and never reflected the departmental agencies, programs 
and laws . (Emphasis supplied.) [OIG Report, p. 5] 

31. USDA Regulation 4330-1, which is over 11 years old, 
dated June 27, 1986, set the departmental policy for program civil 
rights compliance reviews, but does not provide policy and 
guidance for processing program discrimination complaints . [OIG 
Report , p . 5 ] 

32. On December 12, 1994, in a management alert to the then 
Office of Civil Rights Enforcement, defendant's Office of Inspec- 
tor General (OIG) reported problems with how USDA received, 
processed, and resolved program discrimination complaints. OIG 
recommended that "a departmental regulation be promulgated that 
sets forth the authorities of the Office of Civil Rights Enforce- 
ment and that written procedures and controls be established 
governing the receipt, processing, and resolution of program 
discrimination complaints within established timeframes" . [OIG 
Report, p. 5] 
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33. The regulation was never published . 2 

34. After years of abuse and benign neglect of African 
American farmers, OIG finally undertook an investigation and 
review, the results of which were released on February 27, 1997, 
of defendant's program discrimination complaints within FSA as 
well as 10 other agencies within USDA. OIG found, inter alia , 
that the discrimination complaint process within USDA lacked 
"integrity," and "accountability" was without a tracking system, 
was in "disorder", did not resolve discrimination complaints, and 
had a massive backlog: 


"The program discrimination complaint process at 
FSA lacks integrity, direction and accountability . The 
staff responsible for processing discrimination com- 
plaints receives little guidance from management, 
functions in the absence of any current position de- 
scriptions or internal procedures, and is beset with 
its own personnel EEO problems. The staff also pro- 
cesses discrimination complaints without a reliable 
tracking system to determine the status of the com- 
plaints and, apparently, with-out deadlines to resolve 
the complaints. The resulting climate of disorder has 
brought the complaint system within FSA to a near 
standstill . Little gets accomplished to resolve dis- 
crimination complaints or to make program managers 
aware of alleged problems within their programs. After 
developing our own data base of unresolved cases, we 
determined that as of January 27, 1997, FSA had an 

outstanding backlog of 241 complaints." (Emphasis 
supplied) [OIG Report, p. 6] 


35. OIG found that the staff responsible for processing the 
discrimination complaints consisted of two untrained and unquali- 
fied people : 


"The FSA staff responsible for processing discrim- 
ination complaints, the Civil Rights and Small Business 

2 The U.S. Commission on Civil Rights issued a report in June 
1996, titled Federal Title VI Enforcement to Ensure Nondiscrimina- 
tion in Federally Assisted Programs . This report also had 
specific findings and recommendations critical of the USDA 
discrimination complaints processing system. 
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Utilization Staff (CR&SBUS) 11 has two full-time program 
specialists working to resolve program complaints. 
These program specialists are supplemented by an admin- 
istrative assistant who provides secretarial support 
and two staff assistants who maintain case files and 
the tracking system. The two program specialists and 
the two staff assistants transferred to FSA from the 
civil rights staff of the former Fanner ' s Home Adminis- 
tration (FmHA) during the Department's reorganization 
in October 1995. The staff assistants have been per- 
forming analyses of the preliminary inquiries conducted 
on the complaints, although they are not trained or 
otherwise qualified to do so. None of the former FmHA 
employees with CR&SBUS have position descriptions to 
reflect their current duties and responsibilities, and 
none have received performance appraisals for fiscal 
year 1996." (Emphasis supplied) [OIG Report, p. 6] 


36. OIG found a "massive backlog" of unprocessed FSA com- 
plaints. [OIG Report, p. 6) 

37. OIG found the FSA files "disorganized" and unaccount- 
able : 


" ...CR&SBUS was unable to provide us with an 
accurate number of outstanding complaints or their 
status. We reviewed the case files and found them 
generally disorganized. It was difficult for us to 
readily determine the date of the complaint, the reason 
it was brought, and the status of its resolution." 
(Emphasis supplied) [OIG Report, p. 7] 

38. OIG found hundreds of FSA cases unresolved: 


"Our review at the CR&SBUS and CREA disclosed 
that, between them, they had listed a total of 272 
cases as being active. The oldest case listed dates 
back to 1986. * * * After resolving all duplications 
and determining the actual status of the 272 cases, we 
found that FSA had 241 cases of program discrimination 
complaints that had not been resolved. 11 (Emphasis 
supplied) [OIG Report, p. 7] 


39. OIG found repeated unaccountability and missing files: 


"During our reconciliation of the two agencies' 
lists, we noted that some cases were listed by one or 
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the other agency but could not be found in its filing 
system. CR&SBUS listed 32 cases that we could no find 
in its filing system, and CREA listed 28 cases that we 
could not find in its filing system. We also noted 
that CR&SBUS listed cases unknown to CREA. CR&SBUS 
listed 19 cases that CREA did not list." [OIG Report, 

p. 7 ] 


40. OIG found there was no reliable method to the process 

ing: 


"CREA had officially closed 30 of the 272 cases 
with findings of no discrimination. CREA had also 
closed one case with a finding of discrimination, and 
the complainant was compensated. The case involved the 
FSA disaster program, and the complainant received the 
benefits which were at first denied by FSA. Four of 
the remaining 24 cases had findings of discrimination 
as determined by CREA and are pending resolution. One 
of the four complainants has not responded to the 
Department's written notice regarding filing a claim 
for compensation. Office of Operations officials are 
negotiating a settlement with the remaining three 
complainants." [OIG Report, pp. 7-8] 


41. OIG found improperly closed files and improper reviews 
and many files with no documentation: 


"We found that FSA improperly closed and forwarded 
30 complaints to program managers, without notifying 
the Department (26 of 30 cases were closed under the 
old FmHA agency management) . The civil rights staff 
concluded without first receiving concurrence from the 
Department that these cases were the result of "pro- 
grammatic discrepancies" (i.e., agency error rather 
than civil rights violations) . Without departmental 
concurrence with its findings, the agency may not have 
addressed the legitimate cases of discrimination. CREA 
has the responsibility to make final determination of 
program discrimination. FSA may recommend to CREA that 
cases be closed, but it does not have the authority to 
close these cases without concurrence from CREA. For 
example, we noted that in one instance FSA (the former 
FmHA) incorrectly concluded that a case had only pro- 
grammatic concerns and closed the case without forward- 
ing it to the Department . Only after a civil rights 
staff member complained, did FSA process the case as a 
civil rights discrimination case. The civil rights 
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staff stated in a letter that the allegation of racial 
discrimination was overlooked. The mix-up was 
discussed with the Department, which determined that 
the case should be processed by the civil rights staff. 

For most of the remaining cases, we found no 
documentation in the case files at FSA that the 
Department has reviewed these cases . " {Emphasis 
supplied) [OIG Report, p. 8] 


42. OIG found 58% of the FSA civil rights complaint case 
files were over 1 year old and over 150 cases were almost two 
years old: 


», . . the average age of the 241 cases we consid- 
er open because they were not officially closed by the 
Department . 


No . of Cases 


Program 


Average Age 


151 

40 

50 


Ag. Credit 
{Farm Loans) 
Disaster 
Others 


703 Days 
485 Days 
482 Days 


Of the 241 open cases, 13 9 (58 percent) were known to 
be over 1 year old. Of the 241 cases, 129 (54 percent) 
are awaiting action in FSA; the remaining 112 cases (46 
percent) are in the hands of the CREA staff in USDA's 
Office of Operations. Sixty-five of the cases at FSA 
(50 percent) need a preliminary inquiry. Some of these 
date back to 1993." [OIG Report, p. 8] 


43. OIG found no system within FSA for reconciliation or 
tracking of civil rights complaint cases : 


" CR&SBUS has no procedures in place to reconcile 
or track the status of complaints after they are for- 
warded to CREA. Therefore, CR&SBUS could not tell us 
the status of complaints at CREA . As noted above, both 
CR&SBUS and CREA had different numbers and were not 
aware of all the outstanding complaints." (Enphasis 
supplied) [OIG Report, p. 83 

44 . OIG found no management oversight within FSA with 
respect to the handling of civil rights complaints: 


43 



527 


"CR&SBUS also does not prepare management reports 
to inform FSA program managers of alleged problems of 
discrimination within their programs. Without this 
information, program managers may not be aware of 
potential discrimination in the programs they are 
responsible for administering." [OIG Report, p. 9] 

45. With respect to defendant's Office of Operations, Civil 
Rights Enforcement and Adjudication (CREA) , OIG found repeated 
inaccuracies and unaccountability: 

"...that the listing of outstanding cases provided 
by CREA contained inaccurate information. In some 
instances we were unable to locate the case files at 
CREA that were on its outstanding case list. Without 
reviewing the case files, we were unable to verify the 
status of the complaints. Also, CREA and FSA had not 
reconciled their cases, and neither could inform us of 
the correct number of outstanding cases." 

"CREA does not have controls in place to monitor 
and track discrimination complaints. When complaints 
are received they are logged in, given a case number, 
and after the agency forwards the preliminary inquiry 
to CREA, the case is assigned to one of its seven 
program specialists. There are no procedures to require 
the program specialists to follow up on overdue re- 
sponses from the agency. We have found that CREA is 
not following up on discrimination cases it returned to 
FSA for conciliation or performance of a preliminary 
inquiry. CREA advises the agency that it has 90 days 
to complete its review, but it does not follow up with 
the agency to determine the status of the complaint . " 

[OIG Report, p. 9] 

46. OIG surveyed 10 other USDA program agencies in addition 
to FSA, to determine the procedures used for processing program 
discrimination complaints and found the same problems . [OIG 
Report , pp . 10-11] 

47. OIG compiled a list of outstanding ("open") program 
discrimination complaints, as late as 1996, within the Department, 
totaling 271. [OIG Report, at Attachment A] 
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48. At the same time that OIG released its report, a USDA 
Civil Rights Action Team released a report, dated February 1997, 
condemning defendant 1 s lack of civil rights enforcement and 
accountability which, inter alia , was a cause of the drastic 
decline in the number of African American farmers. (The Report is 
hereinafter referred to as "CRAT" ) : 


"According to the most recent Census of Agricul- 
ture, the number of all minority farms has fallen -- 
from 950,000 in 1920 to around 60,000 in 1992. For 
African Americans, the number fell from 925,000, 14 
percent of all farms in 1920 to only 18,000, 1 percent 
of all farms in 1992." [CRAT, p. 14] 


49. CRAT found a common problem involved minority farmers 
applying to defendant for loans: 

"The minority or limited-resource farmer tries to 
apply for a farm operating loan through the FSA county 
office well in advance of planting season. The FSA 
county office might claim to have no applications 
available and ask the farmer to return later. Upon 
returning, the farmer might receive an application 
without any assistance in completing it, then be asked 
repeatedly to correct mistakes or complete oversight in 
the loan application. Often those requests for cor- 
recting the application could be stretched for months, 
since they would come only if the minority farmer 
contacted the office to check on the loan processing. 

By the time processing is completed, even when the loan 
is approved, planting season has already passed and the 
farmer either has not been able to plant at all, or has 
obtained limited credit on the strength of an expected 
FSA loan to plant a small crop, usually without the 
fertilizer and other supplies necessary for the best 
yields. The farmer's profit is then reduced." (Empha- 
sis supplied) [CRAT, p. 15] 


50. CRAT found systematic mistreatment of minority farmers: 


"If the farmer's promised FSA loan finally does 
arrive, it may have been arbitrarily reduced , leaving 
the farmer without enough money to repay suppliers and 
any mortgage or equipment debts . In some cases, the 
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FSA loan never arrives , again leaving the farmer with- 
out means to repay debts. Further operating and disas- 
ter loans may be denied because of the farmer's debt 
load, making it impossible for the farmer to earn any 
money from the farm. As an alternative, the local FSA 
official might offer the farmer an opportunity to lease 
back the land with an option to buy it back later. The 
appraised value of the land is set very high, presum- 
ably to support the needed operating loans, but also 
making repurchase of the land beyond the limited -re- 
source farmer's means. The land is lost finally and 
sold at auction , where it is bought by someone else at 
half the price being asked of the minority farmer. 

Often it is alleged that the person was a friend or 
relative of one of the FSA county officials." (Empha- 
sis supplied) [CRAT, p. 16] 

51. CRAT found insufficient oversight of farm credit to 
minorities : 

"Currently, the Farm and Foreign Agricultural 
Services (FFAS) Mission Area, which manages the FSA 
program delivery system, provides ineffective oversight 
of the local delivery of farm credit services . " (Empha- 
sis supplied) [CRAT, p. 16] 


52 . CRAT found a lack of diversity in FSA program delivery 
structure : 


"Because of the ways in which State and county 
committees are chosen and county offices are staffed, 

FSA lacks diversity in its program delivery structure . 

Federal EEO and Affirmative Employment laws and poli- 
cies do not govern the FSA non- Federal workforce except 
by agency regulation." (Emphasis supplied) [CRAT, p. 

18] 

53 . CRAT found a lack of minority employees in FSA county 
offices : 

"A recent GAO study indicated that in the 101 
counties with the largest concentration of minority 
farmers, one -quarter had no minority employees in their 
offices." [CRAT, p. 18] 


54. CRAT found lower participation rates and lower approval 
rates for minorities in FSA programs : 
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"Recent studies requested by Congress and FSA have 
found lower participation and lower loan approval rates 
for minorities in most FSA programs . Participation 
rates in 1994 in programs of the former Agricultural 
Stabilization and Conservation Service (ASCS) , particu- 
larly commodity programs and disaster programs, were 
disproportionately low for all minorities. The GAO 
found that between October 1 , 1994 and March 31, 1996, 
33 percent of minority applications but only 27 percent 
of non-minority applications in the Agricultural Con- 
servation Program (ACP) were disapproved. During the 
same period, 16 percent of minority but only 10 percent 
of non-minority loans in the direct loan program were 
disapproved." {Emphasis supplied) [CRAT, p. 21] 


55. For some states, the approval rates for farm loans were 
widely disparate: 

"For example, only 67 percent of African-American 
loans were approved in Louisiana, compared to 83 per- 
cent of non-minority loans. Alabama showed a similar 
disparity . -- only 78 percent of African-American loans 
approved, compared to 90 percent of non-minority 
loans." [CRAT, p. 21] 

56 . CRAT found minorities endured longer loan processing 
times : 


"Again, however, some States showed consistently 
longer processing times for minorities. In the South- 
east, for example, in several States in took three 
times as long on average to process African-American 
loan applications as it did non-minority applications. 

Similar disparities between non-minority loan process- 
ing and American Indian loan processing appeared in 
records for a number of States included in FSA's North- 
west region." [CRAT, p. 21] 

57. CRAT found discrimination complaints at USDA were often 
ignored : 


"Farmers who told the CRAT stories of discrimina- 
tion and abuse by USDA agencies also described a com- 
plaints processing system which, if anything, often 
makes matters worse. They described a bureaucratic 
nightmare where, even after they receive a finding of 
discrimination, USDA refuses to pay damages. They 
charged USDA with forcing them into court to seek 
justice, rather than working with them to redress 
acknowledged grievances. They painfully described the 
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toll these ongoing battles with USDA has taken on their 
families, and on their health." [CRAT, pp. 22-23) 


58 . CRAT found decisions favoring farmers routinely not 
enforced by USDA: 

"However, many farmers, especially small farmers, 
who have managed to appeal their cases to FSA charge 
that even when decisions are overturned, local offices 
often do not honor the decision. They claim that 
decisions favoring farmers are simply "not enforced" . " 
[CRAT, p. 23] 


59. CRAT found a lack of USDA regulations for discrimina- 
tion complaint processing: 

"Program discrimination complaints generally fall 
within two categories: (1) programs conducted directly 
by a USDA agency, such as USDA loan programs, and (2) 
federal assisted programs, where USDA does not directly 
offer services to customers, but recipients of USDA 
funds do. The recipients must obey civil rights laws, 
and USDA can be sued under such laws as Title VI, the 
Rehabilitation Act, IX, the Equal Credit Opportunity 
Act, and others. CRAT members were informed by OGC 
that USDA presently has no published regulations with 
clear guidance on the process or time lines involved in 
program discrimination complaints. When a farmer does 
allege discrimination, "preliminary investigations" are 
typically conducted by the agency that has been charged 
with violating her or his right." [CRAT, p. 24] 


60. CRAT found discrimination complaints often are not 
responded to by USDA: 

" . . . USDA doesn't respond even when they do file 
complaints. In Tulsa, OK. an advocate representing 
black and American Indian farmers said, "we have filed 
72 civil rights complaints. Not one complaint has even 
been answered." [CRAT, p. 24] 

61. CRAT found record-keeping on discrimination complaints 

"non-existent" and that a backlog existed: 

"The CRAT was unable to gather historical data on 
program discrimination complaints at USDA because 
record keeping on these matters has been virtually 
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nonexistent , Complaints filed with the agencies are 
not necessarily reported to USDA's Civil Rights office. 

Some figures are available however, for cases that 
were open as of December 31, 1996. The largest number 
of pending discrimination complaints, as comments at 
the listening sessions suggests, are concentrated in 
three agencies at USDA. There were 205 case pending, 
representing 42 percent of the total, against the FSS: 
165, or 33.3 percent against the Rural Housing Service 
(RHS) : and 62, or 12.5 percent against the Food and 
Consumer Services. Sixty- three cases, or 12.7 percent 
of the total , were pending against other agencies . The 
Department had a total of 495 pending program discrimi- 
nation complaints. Approximately one -ha If of the 
pending cases are 2 years old or older, verifying 
farmers contention that complaints are being processed 
slowly, if at all. According to the Complaints Pro- 
cessing Division at the Office of Operation (00) , which 
processes complaints that make it to the Department 
level. USDA averages about 200 new program discrimina- 
tion complaints each year. However, in fiscal year 
1996, an average of only 9 cases were closed per month, 
or 108 during the year -- increasing a backlog of 
program complaints." (Emphasis supplied.) [CRAT, pp. 
24-25] 


62. CRAT uncovered neglect of and bias against minorities 
by USDA, resulting in a loss of farmers' land and income. 

"The recent Civil Rights listening- sessions re- 
vealed a general perception of apathy, neglect, and a 
negative bias towards all minorities on the part of 
most local USDA government officials directly involved 
in decision making for program delivery. A reporter at 
the recent listening session in Tulsa, OK. observed 
that minority farmer are not sure which condition "was 
worse -- being ignored by the USDA and missing poten- 
tial opportunities or getting involved with its pro- 
grams and facing a litany of abuses. Minority farmers 
have lost significant amounts of land and potential 
farm income as a result of discrimination of FSA pro- 
grams and the programs of its predecessor agencies, 
ASCS and FmHA. Socially disadvantaged and minority 
farmers said USDA is part of a conspiracy to take their 
land and look to USDA for some kind of compensation for 
their loses." [CRAT, p. 30] 


63. CRAT found USDA the fifth worst (of 56 government 


agencies) in hiring minorities: 
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"According to the US Department of Labor, between 
1990 and 2000, women, minorities, and immigrants will 
account for 80 percent of the United States labor force 
growth. The "Framework for Change: Work Force Diversi- 
ty and Delivery of Programs," a USDA report released in 
1990, found that USDA had a need to remedy under-repre- 
sentation in its workforce by providing equal employ- 
ment and promotion opportunities for all employees. 
When this statement was made, USDA ranked 52 out of 56 
Federal agencies in the employment of minorities, 
women, and individuals with disabilities." [CRAT, p. 
33] 


64 . CRAT found the lack of diversity at USDA adversely 
affects program delivery to minorities: 

"USDA's workforce does not reflect the diversity 
of it customer base. The lack of diversity in field 
offices adversely affects program delivery to minority 
and women customers of USDA." [CRAT, p. 45] 

65. CRAT found a lack of resources at USDA to ensure fair 
and equitable (non-discriminatory) program delivery to farmers: 

"The Assistant Secretary for Administration is 
USDA's senior official responsible for civil rights. 
Although that position has the responsibility for civil 
rights policy and compliances, it does not have the 
authority or resources necessary to ensure that pro- 
grams are delivered and employees are treated fairly 
and equitably." [CRAT, p. 46] 

66. CRAT found enforcement of civil rights at USDA in 
program delivery lacking: 

"Another problem with enforcing civil rights in 
program delivery is fragmentation. Agency civil rights 
directors have a number of responsibilities. For 
example, USDA agencies each perform some complaint 
processing functions. However, the Commission noted 
that the respective roles of OCRE and the agencies were 
not clearly defined. The Commission also found that 
OCRE was providing technical assistance to agencies on 
civil rights statutes, not proactively, but only when 
requested." [CRAT, p. 51] 


67. CRAT found a lack of civil rights specialists and 
knowledge for program- related civil rights issues at USDA: 
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"The Civil Rights Commission's report on the lack 
of Title VI enforcement also pointed to USDA's lack of 
civil rights specialists in program- related civil 
rights issues. Many of the Department's civil rights 
resources are devoted to processing of employment 
discrimination complaints. Of the current staff in the 
Department's two civil rights offices, two-thirds work 
on EEO complaints. That means only a small percentage 
of USDA's civil rights staff works on civil rights 
issues relating to program delivery. According to the 
Commission, the 1994 civil rights reorganization was 
deficient because OCRE did not separate internal and 
external civil rights issues into separate offices. 
The Commission predicted that "a probable consequence 
is that USDA's Title VI enforcement program may suffer 
as OCRE responds to pressures to improve USDA's inter- 
nal civil rights program." It recommended that USDA 
establish "two separate units, with different supervi- 
sory staff," one for internal and one for external 
civil rights issues." [CRAT, p. 54] 


68. CRAT found defendant's counsel hostile to civil rights, 


if not racist : 

"The perception that the Office of the General 
Counsel [at USDA] is hostile to civil rights has been 
discussed earlier in this report. OGC's legal posi- 
tions on civil right issues are perceived as insensi- 
tive at the least, and racist at worst. Correcting 
this problem is critical to the success of USDA's civil 
rights program." [CRAT, p. 55] 


69. CRAT found defendant's counsel often have no civil 
rights experience or education: 

"However, the CRAT has found that attorneys who 
practice civil rights law at [USDA's] OGC are not 
required to have specialized experience or education in 
civil rights when they are hired. They acquire their 
civil rights experience on the job. In addition, most 
of OGC's lawyers working on civil rights issues work on 
non- civil -rights issues as well." [CRAT, p. 55] 


70. In sum, CRAT concluded that defendant does not support 
or enforce civil rights: 
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" USDA does not have the structure in place to 
support an effective civil rights program. The Assis- 
tant Secretary for Administration lacks authority and 
resources essential to ensure accountability among 
senior management ranks. There has been instability 
and lack of skilled leadership at the position of USDA 
Director of Civil Rights. Dividing up the Department's 
Civil Rights office between policy and complaints has 
further exacerbated the problem. The division of 
responsibility for civil rights among different USDA 
offices and agencies has left confusion over enforce- 
ment responsibilities. Finally, OGC is perceived as 
unsupportive of civil rights." [CRAT, p. 56] 


71. On September 29, 1997, USDA's Office of Inspector 
General issued Phase II of the OIG Report on Civil Rights Issues, 
entitled "Minority Participation In Farm Service Agency's Farm 
Loan Programs - Phase II" {hereinafter "OIG Report Phase II") 
which found, inter alia that (a) defendant has resolved only 32 
of the 241 outstanding discrimination complaints reported in the 
OIG Report (back in February, 1997) and (b) that the backlog of 
discrimination complaints had increased from 241 to 474 for FSA 
and from 530 to 984 for all of USDA. 

72. On September 30, 1998, the USDA's Office of Inspector 
General released its "Report to the Secretary on Civil Rights 
Issues - Phase V" [hereinafter "OIG Report V"], which supplements 
plaintiffs claims and supporting materials in this lawsuit and in 
the above pending motions. In particular, OIG Report V states, 
inter alia: 
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a . "We found that the Department [USDA] , through CR 

[Office of Civil Rights] , has not made significant progress in 
reducing the complaints backlog. Whereas the backlog stood at 
1,088 complaints on November 1, 1997, it still remains at 616 

complaints as of September 11, 1998." OIG Report V, cover letter 
to the Secretary. 

b. "The backlog is not being resolved at a faster rate 
because CR itself has not attained the efficiency it needs to 
systematically reduce the caseload. Few of the deficiencies we 
noted in our previous reviews have been corrected. The office is 
still in disarray, providing no decisive leadership and making 
little attempt to correct the mistakes of the past . We noted 
with considerable concern that after 20 months, CR has made 
virtually no progress in implementing the corrective actions we 
thought essential to the viability of its operations." OIG 
Report V at i (emphasis added) . 

c. "Most conspicuous among the uncorrected problems is the 
continuing disorder within CR . The data base CR uses to report 
the status of cases is unreliable and full of error , and the 
files it keeps to store needed documentation are slovenly and 
unmanaged . Forty complaint files could not be found , and another 
130 complaints that were listed in USDA agency files were not 
recorded in CR's data base. Management controls were so poor 
that we could not render an opinion on the quality of CR's 
investigations and adjudications." OIG Report V at iii (emphasis 
added) . 

d. "Of equal significance is the absence of written policy 
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and procedures." OIG Report V at iii. 

e. "The absence of formal procedures and accurate records 
raises questions about due care within the complaints resolution 
process . We found critical quality control steps missing at 
every stage of the process . Staff members with little training 
and less experience were put to judging matters that carry 
serious legal and moral implications. Many of CR's adjudicators, 
who must determine whether discrimination occurred, were student 
interns. Legal staff members with the Office of General Counsel 
(OGC) , who review CR's decisions for legal sufficiency, have had 
to return over half of them because they were based on incomplete 
data or faulty analysis. We noted that a disproportionately 
large percent of the 616 cases of unresolved backlog had 
bottlenecked in the adjudication unit." OIG Report V at iii 
(emphasis added) . 

73. In sum, defendant’s willful disregard of, and failure 
to properly investigate, Af ri can -American discrimination com- 
plaints began with the disbanding of civil rights enforcement 
functions back in 1983, until February 1997 when the current 
administration reorganized and reestablished the enforcement staff 
of the civil rights office, and since February, 1987, has gotten 
worse, as evidenced by the massive increase of backlogged, 
unresolved cases and overall disarray in the USDA Office of Civil 
Rights as reported in the most recent OIG Report . 
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EQUAL CREDIT OPPORTUNITY ACT 


74. The Equal Credit Opportunity Act ( "ECOA" ) , as amended 
in 1976, is a detailed and exhaustive legislative directive 
unequivocal in its statutory intent to stamp out discrimination 
by any lender, anywhere, whether they be a private, public, 
governmental or quasi -governmental entity. 

ECOA states, inter alia : 

It shall be unlawful for any creditor to discriminate 
against any applicant, with respect to any aspect of a 
credit transaction - (1) on the basis of race, color, 
religion, national origin, sex or marital status, or 
age (provided the applicant has the capacity to 
contract) 15 U.S.C. §1691(a)(l). 

ECOA provides for monetary relief to both individuals and 
class members who are damaged by creditors who violate the 
statute : 


Any creditor who fails to comply with any requirement 
imposed under this subchapter shall be liable to the 
aggrieved applicant for any actual damages sustained by 
such applicant acting either in an individual capacity 
or as a member of a class . 15 U.S.C. §1691e(a) 
{emphasis added) . 

Thirdly, district courts are invested with the authority to 

provide equitable and declaratory relief: 

Upon application by an aggrieved applicant, the 
appropriate United States district court or any other 
court of competent jurisdiction may grant such 
equitable and declaratory relief as is necessary to 
enforce the requirements imposed under this subchapter. 

15 U.S.C. §1691e(c) (emphasis added). 

Fourthly, the prevailing party can recover costs and 
reasonable attorneys fees: 

In the case of any successful action under subsection 
(a) , (b) , or (c) of this section, the cost of the 

action, together with a reasonable attorney's fee as 
determined by the court, shall be added to any damages 
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awarded by the court under such subsection. 15 U.S.C. 
§1691e(d) (emphasis added). 

75. In sum, this court has jurisdiction to grant actual 
damages, equitable and declaratory relief, costs and attorneys 
fees, and ECOA contains a waiver of United States sovereign 
immunity. 5 

76. When the class members filed discrimination complaints, 
they fell four-square under the umbrella of ECOA. It is 
plaintiffs 7 belief that ninety-five percent of class members 
filed complaints of discrimination with respect to the USDA loan 
application process. Only five percent have claims for denial of 
disaster applications. 

77. Defendant does not dispute the waiver of sovereign 
immunity under ECOA. Plaintiffs assert that there is no just 
reason for denying the remaining five percent of plaintiffs 7 
relief for complaints of discrimination involving disaster 
benefits. While ECOA covers farm "credit" programs, but not 
disaster programs, the APA provides an avenue of relief for Black 
farmers who have been denied equal access to disaster programs 
and, subsequently, due process of law in challenging the 
implementation of that program. The implementation of USDA's 
credit programs and other programs were closely intertwined and 
the violation of plaintiffs' rights equally egregious in both 
areas. Racial discrimination ran rampant under both programs, 
and neither offered Black farmers an opportunity to appeal to a 
civil rights enforcement body to obtain relief. Further, in many 
instances, the calculation of loans under the credit program and 


56 



540 


payments or benefits under the other programs were 
interdependent. For example, the amount of program benefits or 
program allotments that a farmer could receive for the crop of a 
commodity (such as cotton, corn, wheat, rice, peanuts, or 
tobacco) in a year required a review of his or her farming 
history, which, in turn, was directly related to the yield per 
acre the farmer cultivated, which was dependent on the amount of 
operating credit made available to the farmer. 

78. Class members are seeking redress for the denial of due 
process to the members of the class for the discriminatory 
implementation of these interconnected farm programs and for the 
defendant's failure regarding these programs to provide 
sufficient civil rights investigation and enforcement. 

STATUTE OF LIMITATIONS IS WAIVED 

79. On October 21 , 1998, the President signed into law the 

Omnibus Consolidated Appropriations Act for Fiscal Year 1999, P.L. 
105- . This legislation contains the following provisions: 

Sec. [741] . Waiver of Statute of Limitations. 

(a) To the extent permitted by the Constitution, 
any civil action to obtain relief with respect to the 
discrimination alleged in an eligible complaint, if 
commenced not later than 2 years after the date of the 
enactment of this Act, shall not be barred by any 
statute of limitations. 

(b) The complainant may, in lieu of filing a 
civil action, seek a determination on the merits of the 
eligible complaint by the Department of Agriculture if 
such complaint was filed not later than 2 years after 
the date of enactment of this Act . The Department of 
Agriculture shall — 

( 1 ) provide the complainant an opportunity 
3 Moore v. USDA , 55 F.3d 991 (5 th Cir. 1995). 
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for a hearing on the record before making that 
determination; 

(2) award the complainant such relief as 
would be afforded under the applicable statute 
from which the eligible complaint arose 
notwithstanding any statute of limitations; and 

(3) to the maximum extent practicable within 
180 days after the date a determination of an 
eligible complaint is sought under this subsection 
conduct an investigation, issue a written 
determination and propose a resolution in 
accordance with this subsection. 

(c) Notwithstanding subsections (a) and (b) , if 
an eligible claim is denied administratively, the 
claimant shall have at least 180 days to commence a 
cause of action in a Federal Court of competent 
jurisdiction seeking a review of such denial. 

(d) The United States Court of Federal Claims and 
the United States District Court shall have exclusive 
original jurisdiction over — 

(1) any cause of action arising out of a 
complaint with respect to which this section 
waives the statute of limitations; and 

(2) any civil action for judicial review of 
a determination in an administrative proceeding in 
the Department of Agriculture under this section. 

(e) As used in this section, the term "eligible 
complaint" means a nonemployment related complaint that 
was filed with the Department of Agriculture before 
July 1, 1997 and alleges discrimination at any time 
during the period beginning on January 1, 1981 and 
ending December 31, 1996 — 

(1) in violation of the Equal Credit 
Opportunity Act (15 U.S.C. 1691 et seq. ) in 
administering — 

(A) a farm ownership, farm operating, 
or emergency loan funded from the 
Agricultural Credit Insurance Program 
Account ; or 

(B) a housing program established under 
title V of the Housing Act of 1949; or 

(2) in the administration of a commodity 
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program or a disaster assistance program. 

(f) This section shall apply in fiscal year 1999 
and thereafter. 

(g) The standard of review for judicial review of 
an agency action with respect to an eligible complaint 
is de novo review. Chapter 5 of title 5 of the United 
States Code shall apply with respect to an agency 
action under this section with respect to an eligible 
complaint, without regard to section 554(a)(1) of that 
title. 


CLASS ACTION ALLEGATIONS 

80. On March 9, 1998, plaintiffs filed a Motion for 
Certification of Class. On April 8, 1998, Defendant filed its 
Response to Plaintiffs' Motion for Class Certification and its 
Opposition to Plaintiffs' Motion for Partial Summary Judgment. On 
October 9, 1998, this court certified plaintiffs' class, defined 
as "[a] 11 African-American farmers who (1) farmed between January 
1, 1983, and February 21, 1997; and (2) applied, during that time 
period, for participation in a federal farm program with USDA, and 
as a direct result of a determination by USDA in response to said 
application, believed that thlley were discriminated against on 
the basis of race, and filed a written discrimination complaint 
with USDA in that time period." The Class was further divided 
into three subclasses depending on what action, if any, that USDA 
has taken in responding to Class members' complaints of racial 
discrimination . 

81. Notice to the "potential" Class members (estimated to 
be between 50-60,000) should result in somewhere between 2-8,000 
Class members. With respect to the Class members, the allegations 
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are similar, if not identical, to the allegations and causes of 
actions of the 12 Class representatives. Simply put, each and 
every plaintiff was denied a loan or program benefit (such as a 
disaster loan) by defendant, or was granted a loan or program 
benefit on terms different than that of white farmers; said 
plaintiff complained on grounds of discrimination; said 
discrimination complaint was never resolved pursuant to the law; 
and all of these events occurred during the period 1983-1997. 

82. The foregoing allegations are typical as to all Class 
Members. The Class Representatives, for themselves and members of 
the Class will present a prima facie case of discrimination 
showing (1) defendant's awarding of credit and farm program 
participation to whites was a pattern different than for the 
Class members and (2) a willful failure of defendant to properly 
investigate the discrimination complaints of plaintiffs and 
members of the Class. 

COUNT I 

(Declaratory Judgment) 

83. The Class representatives, on behalf of themselves and 
all Class members, re-allege all paragraphs above as if fully set 
forth herein. 

84 . An actual controversy exists between Class 
representatives and Class members and defendant as to their rights 
with respect to defendant's farm programs. 

85 . The Class representatives and the Class members pray 
that this Court declare and determine, pursuant to 28 U.S.C. 2201, 
the rights of the Class members under defendant ' s farm programs 
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including their right to equal credit, participation in farm 
programs, and their right to full and timely enforcement of racial 
discrimination complaints. 


COUNT II 

(Violation of Equal Credit Opportunity Act) 

86. Class representatives, on behalf of themselves and all 
Class members similarly situated, re-allege all paragraphs above 
as if fully set forth herein. 

87. Defendant's acts of denying Class members credit and 
other benefits and systematically failing to properly process 
their discrimination complaints was racially discriminatory and 
contrary to the requirements of ECOA. 

88. Class representatives and the Class members pray 
defendant's actions be reversed as violative of and contrary to 
ECOA, 15 U.S.C. 1691 et seq. 

89. Class members pray for equitable and declaratory 
relief, 16 U.S.C. §l691e (c) ; money damages, 16 U.S.C. §1691e(a), 
for the Class of not less than $2,500,000,000; and costs and 
attorneys fees, 16 U.S.C. §1691e(d). 

COUNT III 

(Agency Action That Is Arbitrary 
Capricious, An Abuse Of Discretion, Not In Accordance 
With Law, And In Excess of Statutory Jurisdiction) 

90. Plaintiffs, on behalf of themselves and all others 
similarly situated, re-allege all paragraphs above as if fully set 
forth herein. 

91. Defendant's acts of denying Class members credit or 
other benefits ( particularly disaster applications ) and 
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systematically failing to properly process their discrimination 
complaints was racially discriminatory and not authorized nor 
justified by any statute , regulation, or reasonable interpretation 
of program procedures, and thus constitutes arbitrary, capricious 
and unlawful action. 

92. Plaintiffs and the Class pray defendant's actions be 
reversed as arbitrary, capricious, an abuse of discretion, and not 
in accordance with law, pursuant to 5 U.S.C. 706(2) (A), and in 
excess of defendant's statutory jurisdiction, pursuant to 5 U.S.C. 
706 (2) (C) . 

93. WHEREFORE, plaintiffs, on behalf of themselves and all 
others similarly situated, request this Court enter judgment 
against defendant as follows: 

(1) An Order declaring, pursuant to 28 U.S.C. §2201, that 
the Class members were denied equal credit and other farm program 
benefits and full and timely enforcement of their civil rights 
discrimination complaints. 

(2) An Order declaring defendant's actions to be a breach 
of the Class members ' rights under the Equal Credit Opportunity 
Act and declare the Class members' eligible to receive equitable 
relief, declaratory relief, monetary damages of not less than 
$2,500,000,000, and costs and reasonable attorneys fees. 

(3) An Order declaring defendant's actions arbitrary, 
capricious, an abuse of discretion, not in accordance with the 
law, and in excess of defendant's statutory authority and juris- 
diction ; 
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(4) An Order granting the Class members and their counsel 
attorneys ' fees and costs pursuant to the Equal Credit Opportunity 
Act, 15 U.S.C. §1691e(d) et seq., and the Equal Access to Justice 
Act, 28 U.S.C. §2412, costs of suit, and interest upon the 
judgment from date when the Class members should have been .paid to 
actual date of payment, and all other relief that the Court 
determines proper and fair. 


October 26, 1998 



WC-L u . , UX . ttJ-OJUK. 

CONLON, FRANTZ, PHELAN & PIRES 
1818 N Street, N.W. , Suite 700 
Washington, D.C. 20036 
(202) 331-7050 



Washington, D.C. 20007 
(202) 342-13C0 
Counsel for Plaintiffs 


Of Counsel : 

T. Roe Frazer 

LANGSTON, FRAZER , SWEET & FREESE 
201 N. President Street 
Jackson, Mississippi 39201 
(601) 969-1356 

J. L. Chestnut 

CHESTNUT, SANDERS, SANDERS & PETTAWAY 
1405 Jeff Davis Avenue 
Selma, Alabama 36701 
(334) 875-9264 
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Othello C. Cross 

CROSS, KEARNEY & MCKISSIC 

100 South Pine Street 

P.O. Box 6606 

Pine Bluff, AR 71611 

(870) 536-4056 

Hubbard T. Saunders, IV 
THE TERNEY FIRM 
401 East Capitol Street 
200 Heritage Building 
Jackson, MS 39201-2607 

Gerard. R. Lear 
SPEISER KRAUSE 

2300 Clarendon Blvd., Suite 306 
Arlington, VA 22201 

CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a true and correct copy of Defendants 1 
Seventh Amended Class Action Complaint was delivered by fax and 
hand to Michael Sitcov and Susan Hall Lennon, 901 E Street, N.W., 
U.S. Department of Justice, Civil 
Branch, Room 920, Washington, D.C. 

October, 1998. 
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APPENDIX E 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TIMOTHY C. PIGFORD, et al^, ) 

) 

Plaintiffs, ) 

> 

v. ) Civil Action No. 

) 97-1978 (PLF) 

DAN GLICKMAN, SECRETARY, ) 

THE UNITED STATES DEPARTMENT ) 

OF AGRICULTURE , ) 

) 

Defendant. ) 

> 


) 

CECIL BREWINGTON, et al., ) 

) 

Plaintiffs, ) 

) 

v. ) Civil Action No. 

) 98-1693 (PLF) 

DANIEL R. GLICKMAN, ) 

) 

Defendant. ) 

) 


CONSENT DECREE 

WHEREAS the parties desire to resolve amicably all the claims 
raised in these suits, including the plaintiffs' claims under the 
Equal Credit Opportunity Act ("ECOA"), 15 U.S.C. § 1691, et sea . . 
and the Administrative Procedure Act ("APA"), 5 U.S.C. § 551, et 
sea . ; and 

WHEREAS the parties have agreed upon mutually satisfactory 
terms for the complete resolution of all the claims that have, or 
could have, been asserted by the plaintiffs in this litigation; 
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WHEREAS, in light of the remedial purposes of this Consent 
Decree, the parties intend that it be liberally construed to 
effectuate those purposes in a manner that is consistent with law; 
and 

WHEREAS the parties have entered into this Consent Decree for 
the purpose of ensuring that in their dealings with USDA, all 
class members receive full and fair treatment that is the same as 
the treatment accorded to similarly situated white persons; 

NOW THEREFORE, the plaintiffs and the defendant, Dan 
Glickman, Secretary of the United States Department of Agriculture 
("USDA"), hereby consent to the entry of this decree with the 
following terms : 

1 . Definitions 

The following terms shall have the following meanings for 
purposes of this Consent Decree. 

(a) The term "adjudicator" shall mean (i) the person or 
persons who is /are assigned by the facilitator to undertake the 
initial review of, and where appropriate make recommended decision 
on Track A claims under St 9, below; and (ii) JAMS-Endispute, Inc., 
which shall make the final decision in all Track A claims and 
resolve issues of tolling under SI 6, below. 

(b) The term "arbitrator" shall mean Michael K. Lewis of ADR 
Associates, and the other person or persons selected by Mr. Lewis 
who meet qualifications agreed upon by the parties and by 
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Mr. Lewis and whom Mr. Lewis assigns to decide Track B claims 
under I 10, below. 

(c) The term "claimant" shall mean any person who submits a 
claim package for relief under the terms of this Consent Decree. 

(d) The term "claim package" shall mean the materials sent 
to claimants who request them in connection with submitting a 
claim for relief under the provisions of this Consent Decree. The 
claim package will include (i) a claim sheet and election form and 
a Track A Adjudication claim affidavit, copies of which are 
attached hereto as Exhibit A; and (ii) associated documentation 
and instructions. 

(e) The term "class counsel" shall mean Alexander J. Pires, 
Jr. and Phillip L. Fraas, Lead Counsel for members of the class 
defined in 1 2(a), infra . In addition, the following counsel and 
law firms have been acting, and will continue to act, as Of 
Counsel in this case: J.L. Chestnut, of Chestnut, Sanders, 
Sanders & Pettaway, P.C., Selma, AL. ; T. Roe Frazer of Langston, 
Frazer, Sweet & Freese, P.A. , Jackson, MS.; Hubbard Saunders, IV, 
of The Terney Firm, Jackson, MS.; Othello Cross, of Cross, Kearney 
& McKissic, Pine Bluff, AR. , Gerard Lear- of Speiser Krause, 
Arlington, VA. ; and William J. Smith, Fresno, CA. 

(f) The term "credit" shall mean the right granted by a 
creditor to a debtor to defer payment of debt or to incur debt and 
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defer its payment or to purchase property or services and defer 
payment therefor. 

(g) The term "defendant’s counsel" shall mean the United 
States Department of Justice. 

(h) The term "discrimination complaint" shall mean a 
communication from a class member directly to USDA, or to a member 
of Congress, the White House, or a state, local or federal 
official who forwarded the class member's communication to USDA, 
asserting that USDA had discriminated against the class member on 
the basis of race in connection with a federal farm credit 
transaction or benefit application. 

(i) The term "facilitator" shall mean the Poorman-Douglas 
Corporation, which shall receive claims pursuant to this Consent 
Decree and assign claims to adjudicators and arbitrators for final 
resolution. The parties may, by agreement and without the Court's 
approval, assign to the facilitator such additional tasks related 
to the implementation of this Consent Decree as they deem 
appropriate . 

(j) The term "preponderance of the evidence" shall mean 
such relevant evidence as is necessary to prove that something is 
more likely true than not true. 

(k) The term "priority consideration" means that an 
application will be given first priority in processing, and with 
respect to the availability of funds for the type of loan at issue 
among all similar applications filed at the same time; provided. 
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however, that all applications to be given priority consideration 
will be of equal status. 

(l) The term "substantial evidence" shall mean such relevant 
evidence as appears in the record before the adjudicator that a 
reasonable person might accept as adequate to support a conclusion 
after taking into account other evidence in the record that fairly 
detracts from that conclusion. Substantial evidence is a lower 
standard of proof than preponderance of the evidence. 

(m) The term "USDA" shall include the United States 
Department of Agriculture and all of its agencies, 
instrumentalities, agents, officers, and employees, including, but 
not limited to the state and county committees which administer 
USDA credit programs, and their staffs. 

(n) The term "USDA listening session" shall mean one of the 
meetings of farmers and USDA' s representatives conducted by USDA's 
Civil Rights Action Team between January 6, 1997 and January 24, 
1997. 


2 . Class Definition 

(a) Pursuant to Fed. R. Civ. P. 23(b) {3} the Court hereby 

certifies a class defined as follows: 

All African American farmers who (1) farmed, or 
attempted to farm, between January 1, 1981 and December 
31, 1996; (2) applied to the United States Department 
of Agriculture (USDA) during that time period for 
participation in a federal farm credit or benefit 
program and who believed that they were discriminated 
against on the basis of race in USDA’s response to that 
application; and (3) filed a discrimination complaint on 
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or before July 1, 1997, regarding USDA’s treatment of 

such farm credit or benefit application. 

(b) Any putative class member who does not wish to have his 
claims adjudicated through the procedure established by this 
Consent Decree may, pursuant to Federal Rule of Civil Procedure 
23(c) (2), request to be excluded from the class. To be effective, 
the request must be in writing and filed with the facilitator 
within 120 days of the date on which this Consent Decree is 
entered . 

3 . Duties of Facilitator 

(a) Poorman -Douglas Corporation shall serve as the 
facilitator and shall perform the following functions: 

(i) publish the Notice of Class Settlement in the manner 
prescribed in 31 4 , below; 

(ii) mail claim packages to claimants who request them; 

(iii) process completed claim packages as they are received; 

(iv) determine, pursuant to the terms of this Consent Decree, 
which claimants satisfy the class definition as contained in SI 
2 (a) ; 

(v) transmit to adjudicators claim packages submitted by 
claimants who contend that they are entitled to participate in the 
claims process due to equitable tolling of ECOA's statute of 
limitations under the particular circumstances of their claim; 

(vi) transmit to the adjudicator the claims packages of 
class members with ECOA claims who elect to proceed under Track A; 
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(vii) transmit to the arbitrator the claims packages of 
class members with ECOA claims who elect to proceed under Track B; 

(viii) transmit to the adjudicator the claims packages of 
class members who assert only non-credit benefit claims; and 

<ix) maintain and operate a toll-free telephone number to 
provide information to interested persons about the procedure for 
filing claims under this Consent Decree. 

(b) The facilitator's fees and expenses shall be paid by 

USDA. 

4 . Class Notice Procedure 

(a) Within 10 days after the entry of the Order granting 
preliminary approval of this Consent Decree the facilitator shall 
mail a copy of the Notice of Class Certification and Proposed 
Class Settlement (a copy of which is attached hereto as Exhibit B) 
to all then-known members of the class. 

(b) As soon as possible after entry of the Order granting 
preliminary approval of this Consent Decree the facilitator shall 
take the following steps: 

(i) arrange to have 44 commercials announcing the preliminary 
approval of the Consent Decree and the time and place of the 
fairness hearing aired on the Black Entertainment Network, and 18 
similar commercials on Cable News Network, during a two-week 
period; 

(ii) arrange to have one-quarter page advertisements 
announcing the preliminary approval of the Consent Decree and the 
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time and place of the fairness hearing placed in 27 general 
circulation newspapers, and 115 African-American newspapers, in an 
18 -state region during a two-week period; and 

(iii) arrange to have a full page advertisement announcing 
the preliminary approval of the Consent Decree and the time and 
place of the fairness hearing placed in the editions of TV Guide 
that are distributed in an 18 -state region, and a half page 
advertisement in the national edition of Jet Magazine. 

(c) USDA shall use its best efforts to obtain the assistance 
of community based organizations, including those organizations 
that focus on African-American and/or agricultural issues, in 
communicating to class members and potential class members the 
fact that the Court has preliminarily approved this Consent Decree 
and the time and place of the fairness hearing. 

5 . Class Membership Screening-; Election by Claimant; 

Processing . 

(a) The facilitator shall send claim packages to claimants 
who request them. 

(b) To be eligible to obtain relief pursuant to this Consent 
Decree, a claimant must complete the claim sheet and return it and 
any supporting documentation to the facilitator. The claimant 
must also provide to the facilitator evidence, in the form 
described below, that he filed a discrimination complaint between 
January 1, 1981 and July 1, 1997: 
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(i) a copy of the discrimination complaint the claimant filed 
with USDA, or a copy of a USDA document referencing the 
discrimination complaint; or 

(ii) a declaration executed pursuant to 28 U.S.C. § 1746 by 
a person who is not a member of the claimant's family and which 

(1) states that the declarant has first-hand knowledge that the 
claimant filed a discrimination complaint with USDA; and 

(2) describes the manner in which the discrimination complaint was 
filed? or 

(iii) a copy of correspondence from the claimant to a member 
of Congress, the White House, or a state, local, or federal 
official averring that the claimant has been discriminated 
against, except that, in the event that USDA does not possess a 
copy of the correspondence, the claimant also shall be required to 
submit a declaration executed pursuant to 28 U.S.C. § 1746 by the 
claimant stating that he sent the correspondence to the person to 
whom it was addressed; or 

(iv) a declaration executed pursuant to 28 U.S.C. § 1746 by 
a non- familial witness stating that the witness has first-hand 
knowledge that, while attending a USDA listening session, or other 
meeting with a USDA official or officials, the claimant was 
explicitly told by a USDA official that the official would 
investigate that specific claimant's oral complaint of 
discrimination. 
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(c) In order to be eligible for relief under 33 9 or 10, 
below, a claimant must submit his completed claim package to the 
facilitator postmarked within 180 days of the date of entry of 
this Consent Decree, except that a claimant whose claim is 
otherwise timely shall have not less than 30 days to submit a 
declaration pursuant to subparagraph (b) (iii), above, after being 
directed to do so without regard to the 18 0-day period. 

(d) At the time a claimant who asserts an ECOA claim submits 
his completed claim package, he must elect whether to proceed 
under Track A, see 1 9, below, or Track B see 1 10, below, except 
that claimants whose claims arise exclusively under non-credit 
benefit programs shall be required to proceed under Track A. A 
class member's election under this subparagraph shall be 
irrevocable and exclusive. 

(e) Each completed claim package must be accompanied by a 
certification executed by an attorney stating that the attorney 
has a good faith belief in the truth of the factual basis of the 
claim, and that the attorney has not and will not require the 
claimant to compensate the attorney for assisting him. 

(f) Within 20 days of receiving a completed claim package 
the facilitator shall determine, pursuant to subparagraph (b) , 
above, whether the claimant is a member of the class as defined 
by 3 2 (a) . If a claimant is determined to be a class member, the 
facilitator shall assign the class member a consent decree case 
number, refer the claim package to an adjudicator or an 
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arbitrator, as appropriate, and send a copy of the entire claim 
package to the class counsel and defendant's counsel along with a 
notice that includes the class member's name, address, telephone 
number, social security number, consent decree case number, and 
that identifies the track under which the class member is 
proceeding. If a claimant is found not to be a class member, the 
facilitator shall notify the claimant and the parties' counsel of 
that finding. 

(g) A claimant who satisfies the definition of the class in 
SI 2(a), above, but who fails to submit a completed claim package 
within 180 days of entry of this Consent Decree may petition the 
Court to permit him to nonetheless participate in the claims 
resolution procedures provided in 13 9 & 10, below. The Court 
shall grant such a petition only where the claimant demonstrates 
that his failure to submit a timely claim was due to extraordinary 
circumstances beyond his control. 

6 . Tolling of EC0A / s Statute of Limitations . 

(a) In addition to the class defined herein, a person who 
otherwise satisfies the criteria for membership in the class 
defined in 5 2(a), above, but who did not file a discrimination 
complaint until after July 1, 1997, shall be entitled to relief 
under this Consent Decree by demonstrating, consistent with Irwin 
v. United States , 498 U.S. 89 (1990), that: 
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(i) he has actively pursued his judicial remedies by filing 
a defective pleading during the applicable statute of limitations 
period; 

(ii) he was induced or tricked by USDA's misconduct into 
allowing the filing deadline for the applicable statute of 
limitations period to pass; or 

(iii) he was prevented by other extraordinary circumstances 
beyond his control from filing a complaint in a timely manner, 
provided that excusable neglect shall not qualify as extraordinary 
circumstances . 

(b) Within 10 days of a receiving a completed claim package 
from a person who did not file a discrimination claim until after 
July 1, 1997, the facilitator shall forward the claim to an 
adjudicator. The adjudicator shall then determine whether the 
claim is timely pursuant to subparagraphs (a)(i), (ii), or (iii), 
above. If the claim is found to be qualified under subparagraph 
(a) , above, the adjudicator shall return the claim package to the 
facilitator, along with a written determination to that effect. 
The facilitator shall then process the claim pursuant to 1 5(f), 
above, and the claimant shall be eligible for the relief provided 
herein for class members. If the claim is found by the 
adjudicator to be untimely, the adjudicator shall return the claim 
package to the facilitator with a written determination to that 
effect. The facilitator shall promptly notify the claimant o£ the 
adjudicator's decision. 
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7 . Interim Administrative Relief 

Upon being advised by the facilitator that a claimant 
satisfies the class definition in I 2 (a), above, or that a 
claimant has met the criteria for equitable tolling under 1 6, 
above, USDA shall immediately cease all efforts to dispose of any 
foreclosed real property formerly owned by such person. USDA also 
will refrain from foreclosing on real property owned by the 
claimant or accelerating the claimant's loan account; however, 
USDA may take such action up to but not including foreclosure or 
acceleration that is necessary to protect its interests. USDA may 
resume its efforts to dispose of any such real property after a 
final decision in USDA's favor on the class member's claim 
pursuant to IT 9 or 10, below. 

8 . Response by USDA to a Track A Referral Notice 

In any Track A case USDA may, within 60 days after receipt of 
the materials and notice the facilitator is required, pursuant to 
5 5(f) , above, to furnish to USDA with respect to persons who are 
determined to be class members, provide to the adjudicator 
assigned to the claim, and to class counsel, any information or 
materials that are relevant to the issues of liability and/or 
damages . 

9 . Track A — Decision by Adjudicator 

(a) In cases in which a class member asserts an ECOA 
violation and has elected to proceed under Track A: 
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(i) the adjudicator shall, within 30 days of receiving the 
material required to be submitted by the class member under 9[ 5, 
along with any material submitted by defendant pursuant to ! 8, 
above, determine on the basis of those materials whether the class 
member has demonstrated by substantial evidence that he was the 
victim of race discrimination. To satisfy this requirement, the 
class member must show that: 

(A) he owned or leased, or attempted to own or lease, farm 

land; 

(B) he applied for a specific credit transaction at a USDA 
county office during the period identified in 9[ 2(a), above; 

(C) the loan was denied, provided late, approved for a lesser 
amount than requested, encumbered by restrictive conditions, or 
USDA failed to provide appropriate loan service, and such 
treatment was less favorable than that accorded specifically 
identified, similarly situated white farmers; and 

(D) USDA's treatment of the loan application led to economic 
damage to the class member. 

(ii) The adjudicator's decision shall be in a format to be 
agreed upon by the class counsel and defendant's counsel, and 
shall include a statement of the reasons upon which the decision 
is based. 

(iii) In any case in which the adjudicator decides in a class 
member's favor, the following relief shall be provided to the 
class member: 
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(A) USD A shall discharge all of the class member's 
outstanding debt to USDA that was incurred under, or affected by, 
the program(s) that was /were the subject of the ECOA claim (s) 
resolved in the class member's favor by the adjudicator. The 
discharge of such outstanding debt shall not adversely affect the 
claimant's eligibility for future participation in any USDA loan 
or loan servicing program; 

(B) The class member shall receive a cash payment of $50,000 
that shall be paid from the fund described in 31 U.S.C. § 13 04 
( " the Judgment Fund" ) ; 

(C) an additional payment equal to 25% of the sum of the 
payment made under subparagraph (B) , above, and the principal 
amount of the debt forgiven under subparagraph (A) , above, shall 
be made by electronic means directly from the Judgment Fund to the 
Internal Revenue Service as partial payment of the taxes owed by 
the class member on the amounts paid or forgiven pursuant to those 
provisions ; 

(D) The injunctive relief made available pursuant to 2 11, 
below; and 

(E) The immediate termination of any foreclosure proceedings 
that USDA has initiated against any of the class member's real 
property in connection with the ECOA claim (s) resolved in the 
class member's favor by the adjudicator; and the return of any 
USDA inventory property that formerly was owned by the class 
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member but which was foreclosed in connection with the ECOA 
claim(s) resolved in the class member's favor by the adjudicator. 

(iv) If the adjudicator determines that a class member's 
claim is not supported by substantial evidence, the class member 
shall receive no relief under this Consent Decree. 

(v) The decision of the adjudicator shall be final, except 
as provided by ! 12{b){iii), below. The parties hereby agree to 
forever waive their right to seek review in any court or before 
any tribunal of the decision of the adjudicator with respect to 
any claim that is, or could have been decided by the adjudicator. 

(b) In cases in which a class member asserts only non-credit 
claims under . a n£DA benefit program: 

(i) the adjudicator shall, within 30 days of receiving the 
material required to be submitted by the class member under % 5, 
along with any material submitted by defendant pursuant to 1 8, 
above, determine on the basis of those materials whether the class 
member has demonstrated by substantial evidence that he was the 
victim of race discrimination. To satisfy this requirement, the 
class member must show that: 

(A) he applied for a specific non-credit benefit program at 
a USDA county office during the period identified in f 2 (a), 
above ; and 

(B) his application was denied or approved for a lesser 
amount than requested, and that such treatment was different than 
the treatment received by specifically identified, similarly 
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situated white farmers who applied for the same non-credit 
benefit. 

(ii) The adjudicator's decision shall be in a format to be 
agreed upon by the parties, and shall include a statement of the 
reasons upon which the decision is based. 

(iii) In any case in which the adjudicator decides in a class 
member’s favor, the following relief shall be provided to the 
class members: 

(A) USDA shall pay to the class member the amount of the 
benefit wrongly denied, but only to the extent that funds that may 
lawfully be used for that purpose are then available; and 

(B) The injunctive relief made available pursuant to 
5111(c) -(d), below. 

(iv) If the adjudicator determines that a class member's 
claim is not supported by substantial evidence, the class member 
shall receive no relief under this Consent Decree. 

(v) The decision of the adjudicator shall be final, except 
as provided by 5 12(b) (iii), below. The parties hereby agree to 
forever waive their right to seek review in any court or before 
any tribunal of the decision of the adjudicator with respect to 
any claim that is, or could have been decided by the adjudicator. 

(c) The adjudicator's fees and expenses shall be paid by 

USDA. 
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10 . Track B — Arbitration 

(a) Within 10 days of receiving the completed claim package 
of a class member who has elected to proceed under Track B, the 
arbitrator shall notify the class member and defendant of the date 
on which an evidentiary hearing on the class member 1 s claim will 
be held. The hearing shall be scheduled for a date that is not 
less than 120 days, nor more than 150 days, from the date on which 
the hearing notice is sent. 

(b) At least 90 days prior to the hearing described in 
subparagraph (a) , above, USDA and the class member shall file with 
the arbitrator and serve on each other a list of the witnesses 
they intend to call at the hearing along with a statement 
describing in detail the testimony that each witness is expected 
to provide, and a copy of all exhibits that each side intends to 
introduce at such hearing. The parties shall be required to 
produce for a deposition, and for cross examination at the 
arbitration hearing, any person they identify as a witness 
pursuant to subparagraph (a) , above. 

(c) Each side shall be entitled to depose any person listed 
as a witness by his opponent pursuant to subparagraph (b) , above. 

(d) Discovery shall be completed not later than 45 days 
before the date of the hearing described in subparagraph (a) , 
above . 

(e) Not less than 21 days prior to commencement of the 
hearing described in subparagraph (a) , above, each side shall (i) 


18 



567 


notify the other of the names of those witnesses whom they intend 
to cross-examine at the hearing? and (ii) file with the arbitrator 
memoranda addressing the legal and factual issues presented by the 
class member’s claim. 

(f) The hearing shall be conducted in accordance with the 
Federal Rules of Evidence. All direct testimony' shall be 
introduced in writing and shall be filed with the arbitrator and 
served on the opposing side at least 30 days in advance of the 
hearing. The hearing shall be limited in duration to eight hours, 
with each side to have up to four hours within which to cross 
examine his opponent's witnesses, and to present his legal 
arguments . 

(g) The arbitrator shall issue a written decision 30-60 days 
after the date of the hearing. If the arbitrator determines that 
the class member has demonstrated by a preponderance of the 
evidence that he was the victim of racial discrimination and that 
he suffered damages therefrom, the class member shall be provided 
the following relief: 

(i) actual damages as provided by ECOA, 15 U.S.C. § 1691e(a) 
to be paid from the Judgment Fund; 

{ii) USDA shall discharge all of the class member's 
outstanding debt to the Farm Service Agency that was incurred 
under, or affected by, the program(s) that were the subject of the 
claim (s) resolved in the class member’s favor by the arbitrator. 
The discharge of such outstanding debt shall not adversely affect 
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the claimant's eligibility for future participation in any USDA 
loan or loan servicing program; 

(iii) The injunctive relief made available pursuant to I 11, 
below; and 

(iv) The immediate termination of any foreclosure proceedings 
that have been initiated against any of the class member's real 
property in connection with the ECOA claim(s) resolved in the 
class member's favor by the arbitrator, and the return of any USDA 
inventory property that was formerly owned by the class member but 
which was foreclosed in connection with the ECOA claim(s) resolved 
in the class member's favor by the arbitrator. 

(h) If the arbitrator rules in the defendant's favor, the 
class member shall receive no relief under this Consent Decree. 

(i) The decision of the arbitrator shall be final, except as 
provided by I 12(b) (iii) , below. The parties hereby agree to 
forever waive their right to seek review in any court or before 
any tribunal of the decision of the arbitrator with respect to any 
claim that is, or could have been decided, by the arbitrator. 

(k) . The arbitrator's fees and expenses shall be paid by 

USDA. 

11 . Class-Wide Injunctive Relief 

(a) USDA will provide each class member who prevails under 
9191 9(a) or 10 with priority consideration, on a one-time basis, 
for the purchase, lease, or other acquisition of inventory 
property to the extent permitted by law. A class member must 


20 



569 


exercise his right to the relief provided in the preceding 
sentence in writing and within 5 years of the date this order. 

(b) USDA will provide each class member who prevails under 
II 9(a) or 10 with priority consideration for one direct farm 
ownership loan and one farm operating loan at any time up to five 
years after the date of this Order. A class member must notify 
USDA in writing that he is exercising his right under this 
agreement to priority consideration in order to receive such 
consideration. 

(c) Any application for a farm ownership or operating loan, 
or for inventory property submitted within five years of the date 
of this Consent Decree by any class member who prevails under II 9 
or 10, will be viewed in a light most favorable to the class 
member, and the amount and terms of any loan will be the most 
favorable permitted by law and USDA regulations. Nothing in the 
preceding sentence shall be construed to affect in any way the 
eligibility criteria for participation in any USDA loan program, 
except that outstanding debt discharged pursuant to 
II 9(a) (iii) (A) or 10(g) (ii), above, shall not adversely affect 
the claimant's eligibility for future participation in any USDA 
loan or loan servicing program. 

(d) In conjunction with any application for a farm ownership 
or operating loan or for inventory property submitted by a class 
member who prevails under 33 9 or 10, above, USDA shall, at the 
request of such class member provide the class member with 
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reasonable technical assistance and service, including the 
assistance of qualified USDA employees who are acceptable to the 
class member, in connection with the class member's preparation 
and submission of any such application. 

12 . Monitor 

(a) From a list of three persons submitted to it jointly by 
the parties, or, if after good faith negotiations they cannot 
agree, two persons submitted by plaintiffs and two persons 
submitted by defendant, the Court shall appoint an independent 
Monitor who shall report directly to the Secretary of Agriculture. 
The Monitor shall remain in existence for a period of 5 years and 
shall not be removed except upon good cause. The Monitor's fees 
and expenses shall be paid by USDA. 

(b) The Monitor shall: 

(i) Make periodic written reports (not less than every six 
months) to the Court, the Secretary, class counsel, and 
defendant’s counsel on the good faith implementation of this 
Consent Decree; 

(ii) Attempt to resolve any problems that any class member 
may have with respect to any aspect of this Consent Decree; 

(iii) Direct the facilitator, adjudicator, or arbitrator to 
reexamine a claim where the Monitor determines that a clear and 
manifest error has occurred in the screening, adjudication, or 
arbitration of the claim and has resulted or is likely to result 
in a fundamental miscarriage of justice; and 
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(iv) Be available to class members and the public through a 
toll-free telephone number in order to facilitate the lodging of 
any consent decree complaints and to expedite their resolution. 

(c) If the Monitor is unable within 30 days to resolve a 
problem brought to his attention pursuant to subparagraph (ii) , 
above^ he may file a report with the parties' counsel who may/ in 
turn, seek enforcement of this Consent Decree pursuant to SI 13, 
below. 

13 . Enforcement Procedures 

Before seeking any order by the Court concerning the alleged 
violation of any provision of this Consent Decree, the parties 
must comply with the following procedures : 

(a) The person seeking enforcement of a provision of this 
Consent Decree shall serve on his opponent a written notice that 
describes with particularity the term(s) of the Consent Decree 
that are alleged to have been violated, the specific errors or 
omissions upon which the alleged violation is based, and the 
corrective action sought. The person alleging the violation shall 
not inform the Court of his allegation at that time. 

(b) The parties shall make their best efforts to resolve the 
matter in dispute without the Court's involvement. If requested 
to do so, the movant shall provide to his opponent any information 
and materials available to the movant that support the violation 
alleged in the notice. 
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(c) The person who served the notice of violation pursuant 
to subparagraph (a) , above, may not move for enforcement of this 
Consent Decree until at least 45 days after the date on which he 
served the notice. 

14 . Attorney’s Fees 

(a) Class counsel (for themselves and all Of -Counsel) shall 
be entitled to reasonable attorney's fees and costs under ECOA, 15 
U.S.C. § 1691e(d), and to reasonable attorney's fees, costs, and 
expenses under the APA, 28 U.S.C. § 2412(d) (as appropriate), that 
are generated in connection with the filing of this action and the 
implementation of this Consent Decree. Defendant reserves the 
right to challenge any and all aspects of class counsel's 
application for fees, costs, and/or expenses. 

(b) Recognizing the fees, costs, and/or expenses already 
incurred, and given the anticipated fees, costs, and/or expenses 
to be incurred by class counsel in the implementation of this 
Consent Decree, defendant will make a one-time payment to class 
counsel of $1,000,000 as a credit toward class counsel's 
application for attorney's fees, costs, and/or expenses. The 
payment shall be made to class counsel and of counsel (payable to 
Alexander J. Pires, Jr. and Phillip L, Fraas) within 2 0 days of 
the date on which this Consent Decree is entered by the Court. 
This one-time payment shall be credited against any ultimate award 
or negotiated settlement of fees, costs, and expenses, and to the 
extent any such ultimate award or settlement is less than this 
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one-time payment, class counsel shall refund to defendant the 
entire amount by which this one-time payment exceeds the award or 
settlement amount. 

(c) The provision of attorney's fees, costs, and/or expenses 
in this Consent Decree is by agreement of the parties and shall 
not be cited a precedent in any other case . 

15 . Parties' Respective Responsibilities 

No party to this Consent Decree is responsible for the 
performance, actions, or obligations of any other party to this 
Consent Decree. 

16 . Fairness Hearing 

(a) Upon the parties' execution of this Consent Decree, the 
parties shall transmit the Decree to the Court for preliminary 
approval; request that the Court schedule a fairness hearing on 
the Consent Decree; and request that the Court, upon issuance of 
an order granting preliminary approval of this Decree, issue an 
order setting aside the dates currently scheduled for trial and 
staying this litigation. 

(b) Within 5 days of the execution of this Consent Decree by 
class counsel and defendant’s counsel, the Notice of Class 
settlement provided for in SI 4, above, containing, inter alia , a 
notice of the fairness hearing on this Consent Decree shall be 
sent to all known, potential members of the class. The fairness 
hearing will be held at 10:00 AM on March 2, 1999, in Courtroom 20 
of the E. Barrett Petfcyman United States Courthouse at 3rd St. and 
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Constitution Ave. , N.W. , Washington, D.C. Any objections to the 
entry of this Consent Decree shall be filed not later than 
February 15, 1999. 

17 . Final Judgment 

If, after the fairness hearing, the Court approves this 
Consent Decree as fair, reasonable, and adequate, a Final 
Judgment, the entry of which shall be a condition precedent to any 
obligation of any party under this Consent Decree, shall be 
entered dismissing with prejudice, pursuant to the terms of this 
Consent Decree and Rule 41(a) (1) (ii) of the Federal Rules of Civil 
Procedure, all claims in the litigation. 

18 . Releases 

As provided by the ordinary standards governing the 
preclusive effects of consent decrees entered in class actions, 
all members of the class who do not opt out of this Consent Decree 
pursuant to 5 2(b), above, and their heirs, administrators, 
successors, or assigns (together, the "Releasors"), hereby release 
and forever discharge the defendant and his administrators or 
successors, and any department, agency, or establishment of the 
defendant, and any officers, employees, agents, or successors of 
any such department, agency, or establishment (together, the 
"Releasees") from -- and are hereby themselves forever barred and 
precluded from prosecuting -- any and all claims and/or causes of 
action which have been asserted in the Seventh Amended Complaint, 
or could have been asserted in that complaint at the time it was 
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filed, on behalf of this class, by reason of, or with respect to, 
or in connection with, or which arise out of, any matters alleged 
in the complaint which the Releasors, or any of them, have against 
the Releasees, or any of them. It also is expressly understood 
that any class-wide claims of race-based discrimination in DSDA's 
credit programs by members of the class defined in 9[ 2(a), above 
are barred unless the operative facts giving rise thereto did not 
occur prior to the entry of this Decree. 

19 . Defendant's Duty Consistent With Law and Regulations 

Nothing contained in this Consent Decree or in the Final 

Judgment shall impose on the defendant any duty, obligation or 
requirement, the performance of which would be inconsistent with 
federal statutes or federal regulations in effect at the time of 
such performance. 

20 . No Admission of Liability 

Neither this Consent Decree nor any order approving this 
Consent Decree is or shall be construed as an admission by the 
defendant of the truth of any allegation or the validity of any 
claim asserted in the complaint, or of the defendant's liability 
therefor, nor as a concession or an admission of any fault or 
omission of any act or failure to act, or of any statement, 
written document, or report heretofore issued, filed or made by 
the defendant, nor shall this Consent Decree nor any confidential 
papers related hereto and created for settlement purposes only, 
nor any of the terms of either, be offered or received as evidence 
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of discrimination in any civil, criminal, or administrative action 
or proceeding, nor shall they be construed by anyone for any 
purpose whatsoever as an admission or presumption of any 
wrongdoing on the part of the defendant, nor as an admission by 
any party to this Consent Decree that the consideration to be 
given hereunder represents the relief which could be recovered 
after trial. However, nothing herein shall be construed to 
preclude the use of this Consent Decree in order to effectuate the 
consummation, enforcement, or modification of its terms. 

21 . Mo Effect if Default 

Subject to the terms of f 17, above, and following entry by 
the Court of Final Judgment, no default by any person or party to 
this Consent Decree in the performance of any of the covenants or 
obligations under this Consent Decree, or any judgment or order 
entered in connection therewith, shall affect the dismissal of the 
complaint, the preclusion of prosecution of actions, the discharge 
and release of the defendant, or the judgment entered approving 
these provisions. Nothing in the preceding sentence shall be 
construed to affect the Court's jurisdiction to enforce the 
Consent Decree on a motion for contempt filed in accordance with 
1 13. 

22 . Effect of Consent Decree if Not Approved 

This Consent Decree shall not become binding if it fails to 
be approved by the Court or if for any reason it is rendered 
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ineffective in any judicial proceeding before initially taking 
effect. Should it fail to become binding, this Consent Decree 
shall become null and void and shall have no further force and 
effect, except for the obligations of the parties under this 
paragraph. Further, in that event: this Consent Decree; all 
negotiations in connection herewith; all internal, private 
discussions among the Department of Justice and/or USDA conducted 
in furtherance of the settlement process to determine the 
advisability of approving this Consent Decree; and all statements 
made by the parties at, or submitted to the Court during, the 
fairness hearing shall be without prejudice to any person or party 
to this Consent Decree, and shall riot be deemed or construed to be 
an admission by any party to this Consent Decree of any fact, 
matter, or proposition. 

23 . Entire Terms of Agreement 

The terms of this Consent Decree constitute the entire 
agreement of the parties, and no statement, remark, agreement, or 
understanding, oral or written, which is not contained herein, 
shall be recognized or enforced. 

24 . Authority of Class Counsel 

Class counsel who are signatories hereto hereby represent, 
warrant, and guarantee that such counsel are duly authorized to 
execute this Consent Decree on behalf of the plaintiffs, the 
members of the plaintiff class, and all Of-Counsel for the 
plaintiffs . 
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25 . Duty to Defend Decree 

The parties to this Consent Decree shall employ their best 
efforts to defend this Consent Decree against any challenges to 
this Consent Decree, in any forum. 


ALEXANDER J. PIRES, Jr. 

Conlon, Frantz, Phelan, Pires 
& Leavy 

1818 N. St. , N.W. 

Washington, D.C. 20036 
(202) 331-7050 


PHILLIP L. FRAAS 

Tuttle, Taylor & Heron 

1025 Thomas Jefferson St., N.W. 

Washington, D.C. 20007 

(202) 342-1300 

Of Counsel: 

J.L. Chestnut 
Othello Cross 
T. Roe Frazer 
Gerald R. Lear 
Hubbard I Sanders, IV 
Willie Smith 


DATE: 


Consented to : 

DAVID W. OGDEN 

Acting Assistant Attorney 
General 

PHILIP D. BARTZ 
Deputy Assistant Attorney 
General 

DENNIS G. LINDER 
Civil Division 


MICHAEL SITCOV 
CAROLINE LEWIS WOLVERTON 
DANIEL E. BENSING 
CARLOTTA WELLS 
Department of Justice 
Civil Division 
901 E Street, N.W. 
Washington, D.C. 20004 
(202)514-1944 


SO ORDERED. 


PAUL L . FRIEDMAN 

United States District Judge 
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APPENDIX F 


Li ' this be filed. 


PAUL I FRIEDMAN 

Ur.ixd States District Judge 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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TIMOTH 


PIG FORD, et al. 
Plaintiffs, 


DAN GLICKMAN, Secretary, 

United States Department of Agriculture 

Defendant. 
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Honorable Judge Friedman '' 
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OBJECTION TO PROPOSED CONSENT DECREE 


I, John W. Boyd, Jr. of 68 Wind Road, Baskerviile, Virginia 23915, am an African- 
American farmer and a class member in this case. Additionally, I serve as President of the 
National Black Fanners Association, Inc (NBFA). The membership of NBFA is comprised of 
class members in this action. I verily believe that my interest may be adversely affected by the 
approval of the Consent Decree as currently drafted. As such, I hereby formally object to the 
settlement as set forth in the Consent Decree filed with the Court on January 5, 1999, in the 
instant case. Please find my objections stated below. 


I. CLASS-WIDE INJUNCTIVE RELIEF IS INADEQUATE. UNREASONABLE 
AND UNFAIR AS DR AFTED . 


Section 1 1 of the Consent Decree is entitled, ‘CLASS- WIDE INJUNCTIVE RELIEF.” 
This Section contains the exclusive class-wide injunctive relief offered under the proposed 
settlement. As offered, the injunctive relief is woefully inadequate, unfair and unreasonable. As 
currently drafted, the injunctive relief offers the class member no protection against the primary 
offending discriminatory practices by the Defendant as alleged in the class complaint. 
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If the Consent Decree is approved as currently proposed, I shall — as well as similarly 
situated class members herein — be severely and adversely affected in my ability to continue to 
engage in fanning in my community, whereupon, I must depend on the U.S. Department of 
Agriculture’s Farm Service Agency (hereinafter, “FSA”). Therefore, I must object to the 
Consent Decree as now drafted. 

As negotiated by the attorneys for the class and for the Plaintiff — absent any class 
member being part of the negotiation team — the Consent Decree completely overlooks and fails 
to address: (l)the real problems underpinning the systemic racial discrimination confronting 
myself and each African-American who attempts to secure technical support, assistance or 
financial consideration from FSA; (2) the total insensitivity by USDA staff toward African- 
American fanners; and (3) the conspicuous absence of any USDA agency- wide sensitivity 
training or nondiscrimination standards. Additionally, FSA does not have established agency- 
wide disciplinary standards for its thousands of federal and nonfederal personnel who work in 
the local FSA county offices. These personnel have consistently been and continue to be the 
primary source of the unlawful discrimination against African-American farmers. In fact, the 
uncorrected behavior of these individuals formed the primary reasons for the civil action now 
before this Court. When I — and other similarly situated African-American farmers — complained 
to USDA officials about the systematic discriminatory practices and patterns by these nonfederal 
workers, USDA advised that no action could be Ir.Fm as these individuals were not subject to the 
civil rights laws imposed against federal employees. To date, disciple against these individuals 
remains almost unheard of. I — and indeed other similar class members herein— have been 
advised that irrespective of the fact that these individuals are paid from federal funds and control 
the very federal dollars and credit programs that I — and other similarly situated farmers — depend 
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on for our very economic livelihood, there is nothing USD A could do to discipline their agents. 
Since no mechanism to address these problems exist in the Consent Decree as now drafted , I 
object. 

The unbridled acts of FSA’s employees and non federal agents have caused economic 
devastation to the ranks of African-American farmers to the extent that our ranks are lower than 
anytime since the Civil War. By any other definition, African-American farmers are, indeed, an 
endangered species. The unlawful discrimination by FSA’s employees and nonfederal agents is 
at an epidemic level. USDA — heretofore — has claimed to be without controls to arrest this 
unlawful discrimination. Based on USDA’s inaction, our only hope for redress is in a fair, 
reasonable and adequate standards of considerations imposed by this Court to systematically 
hold USDA accountable for this course of open and obvious violations oflaw. To date, no such 
language exist in the Consent Decree. Thus, I object. 

I— and other similarly situated class members' — placed our trust in our class counsel that 
the Consent Decree would contain clear and unambiguous requirements for USDA to establish 
standards to ensure conformity with federal law which protects my, and my fellow similarly 
situated African-American farmers’, civil rights against continued violations of federal law by 
FSA and its nonfederal agents. Our reliance was misplaced as the proposed Consent Decree is 
completely silent as to mechanisms crafted to address these issues. Thus, I object to the Consent 
Decree as drafted because my — as well as other similarly situated class members’ — interests as a 
class member and as a person desiring to continue to engage in farming will certainly be 
adversely affected if the Consent Decree is approved as drafted. 

To be fair, adequate and reasonable, the Consent Decree must include injunctive and 
other relief which requires USDA to institute remedial action to bring its employees and non- 
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federal agents under the ambits of the federal civil rights laws. This Consent Decree must 
include clear language to guarantee us fair treatment when we seek loans, technical advice and/or 
services from USDA. As drafted, the Consent Decree offers none of the protections. Again, I 
must object. 

To accomplish this, the Consent Decree must contain provisions compelling USDA to 
adopt agency-wide standards prohibiting discrimination. The Consent Decree should compel 
USDA to convert all of its non-federal FSA county level positions into federal positions. Once 
the positions have been converted, job descriptions and standards should be established within 
the very near future. Thereafter, non-discriminating personnel should be employed. The entire 
process should be monitored for compliance for the next five years under the supervision of this 
Honorable Court or an independent body approved by the Court. 

Heretofore, USDA has not provided agency-wide sensitivity training, diversity training or 
nondiscrimination training for FSA employees. The Consent Decree must contain requirements 
to establish standards and training modules to effectuate these goals. In the absence of these 
requirements, the Consent Decree should not be approved because it could never meet the 
standard of review of fairness, reasonableness or adequateness. 

Lastly, the class-wide Injunctive Relief is unreasonable and inadequate because, as now 
drafted, it only applies only to class members who . . prevails] under ^ 9(a) or 10. . . .” Each 
class member — and indeed each FSA customer — should be entitled to servces and technical 
assistance from USDA irrespective of whether they have prevailed as a litigant under this class. 
The mere fact that they are a customer of FSA should enable them to fair, sensitive and humane 
treatment when applying for Equal Credit Opportunity Act (ECOA) loans or for any other 
services provided by USDA. The Consent Decree does not include such protections. 
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It is absolutely unfair for the Consent Decree to be approved as drafted. If so, all class 
members who filed claims but did not prevail through no fault of their own or those who — 
through fear of intimidation and/or reprisals — did not file claims are clearly at risk to be 
adversely affected by this Consent Decree. The Consent Decree offers no review of the 
decisions of the facilitator, arbitrator or the adjudicator. This is unfair, unreasonable and 
inadequate. It must be changed. Thus, the class-wide Injunctive Relief must be modified to 
include standards of sensitivity training for all FSA employees. Otherwise, the Consent Decree 
cannot and never shall be fair, adequate or reasonable. 

I do desire to be heard in person upon oral argument at the Fairness Hearing. My 
comments and objections at the Fairness Hearing will be presented by me. 

Signed this 16th day of February, 1999 in the District of Columbia. 

Respectfully submitted, 

JoJafW. Boyd, Jr. ' 

Class Member and President 
National Black Fanners Association, Inc. 

68 Wind Road 
Baskerville, VA 23915 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 16th day of February, 1999, 1 have caused to be served 
lead counsel for the parties herein a true of copy of my “Objections To Proposed Consent 
Decree” by U.S. mail with proper postage thereon and addressed to: 


Alexander J. Pires, Jr., Esquire 
Conlon, Frantz, Phelan, Pires & Leavy, LLP 
1818 N Street, NW, Suite 700 
Washington, D.C. 20036 
Attorney for Plaintiffs 

Michael Sitcov, Esquire 

Department of Justice 

Civil Division, Federal Programs Branch 

901 E Street, NW, Room 1022 

P.O. Box 883 

Washington, D.C. 20044 

Attorney for Defendant 
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PROCEEDINGS 


3 


THE DEPUTY CLERK: Civil Actions 97-1978 and 98-1693. 


Timothy Pigford, et al and Cecil Brewington, et al versus Ann 
Veneman. Mr. Pires, Mr. Fraas, Mr. Chestnut, Miss Sanders, Mr. 
Stein, Mr. Fierst, Mr. Beato and Mr. Lear for the plaintiffs. 
Mr. Sitcov, Mr. Henry and Miss Goitein for the defendant. Miss 
Roth is the Monitor and Mr. Lewis is the Mediator. 

THE COURT: Everybody is here. 

Let me just say a couple of things before we start. 
This is a status conference and with some specific questions or 
issues on the table that I tried to set out in an Order of 
April 6th. And I think I'm going to ask the Monitor to give me 
a report and then I'll hear from whoever wants to say anything, 
but what I'm concerned about is the fact that by May the 15th 
all of the petitions for Monitor Review have to be filed with 
respect to decisions that were made on Track A and I guess 
Track B as well, but the numbers suggest that we should be 
focusing on Track A, decisions made on Track A either within 
the preceding 120 days or prior to then because of the Order 
that I issued back in -- on November the 8th over the vigorous 
objection of the Government. 

The way that I see this, to put it in context, and you 
all may have different recollections and different views, is 
that when this case was settled, we had a Fairness Hearing, we 
had all sorts of discussions, we had objectors, we had draft 
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settlement agreements, Consent Orders that went back and forth 
with some changes made. But essentially if you look back at 
the transcript and you look back at my Opinion the belief that 
everybody had was that those farmers -- first of all, everybody 
thought there would be many fewer farmers in the class and many 
fewer people filing claims, but the belief that everybody had 
was that under Track A there was a very low threshold of proof, 
that this would probably be about, I don't know how you would 
quantify it, a 95 percent success rate. In my Opinion I said 
that I thought it would be virtually automatic. One of the 
reasons that everybody thought it would be virtually automatic 
is because it was represented that it wouldn't be a problem to 
find similarly situated white farmers, and class counsel said 
they had that, and I don't mean to be pejorative, they had that 
information in their hip pocket. And it was class counsel's 
belief that that would be easy. 

And, you know, to the extent that there are lots of 
people frustrated, and I have to say this, I know there are 
fees in the background, there are all sorts of other things in 
the background, but the thing that I’m frustrated about and I 
want to focus on, is the farmers. And they believed, and you 
can tell me if I’m wrong, Mr. Chestnut, Miss Sanders, Mr. 

Pires, Miss Roth, you all have been all over the South talking 
to people, I haven’t, but they believed that at the time of the 
settlement that most of them were going to get something and 
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that's because we thought it was going to be virtually 
automatic and that's because we thought finding similarly 
situated white farmers wasn't going to be a problem. And then 
it turned out to be a problem. And Mr. Pires has said -- he's 
taken some of the blame for that . So we have a 60 or 62 
percent success rate which means that there are more petitions. 

Now, the Government might have filed more petitions if 
the success rate had been higher but I think we all believed 
from the beginning that most of the petitions -- the Government 
wasn't going to file that many petitions, even if the success 
rate were higher, but most of the petitions were going to come 
from the farmers. So we start with having many more farmers 
filing claims than we anticipated, and I understand that now 
with the late filings and I assume, having delegated this to 
Mr. Lewis, that most of the late filings are going to be 
declined. That's not what we were focusing on. But there are 
16-some thousand late filings. But we're talking about the 20 
or so thousand that actually filed timely and that have been or 
are being processed. That's what the focus is today, I think. 

So because the success rate was lower at the initial 
stage, the number of petitions are greater. And there are some 
additional claims, there were white farmer problems, and so 
forth. So one of the things I was concerned about as we got 
ready to appoint the Monitor was those -- that 40 percent or 
whatever we anticipated the number would be and if there was no 
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similarly situated white farmer and if the file that was 
reviewed by the Track A decisionmakers didn't have that 
information, they would -- it would be hard to prove. They 
might prove manifest injustice but they wouldn't be able to 
prove it in the absence of a similarly situated white farmer. 

So once again over the vehement objection of the 
Government, in the Order of Reference I said that the files 
could be supplemented with additional information. The 
Government was not happy. They thought that was changing the 
bargain. But X did it. And my thought was that the primary 
thing that those files would be supplementing, probably two 
things, one is sometimes there's actually more than one claim 
but because of the way the claim file was prepared only one 
claim was included or it was not clear that there might 
actually be separate claims. The primary thing I think was 
finding that white farmer. And that’s what was going on. 
Because it seemed to me that we should not punish the farmers 
for the failings of the lawyers who prepared the claims 
packages. And some of the failings of the lawyers, if we want 
to call them that, are simply because people were overworked. 
There was much more to be done than people thought. But there 
may be other reasons as well . 

Then there was a realization that the Consent Judgment 
didn't have a deadline for the filing of the petitions for 
Monitor Review. In fact, as I recall it, the only deadline in 
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the Consent Decree that's relevant is that at the end of five 
years this entire apparatus we've constructed would be gone, 
including the Monitor. And so it was clear to everybody that 
if the Monitor was to make decisions before she faded off into 
the sunset we had to have deadlines for Monitor Review and for 
filing of petitions for Monitor Review. 

And so there was a stipulation, and I say all of this 
because I think we find ourselves here in part because of 
agreements that were made, not Orders that I issued, but 
agreements that were made and then I issued Orders. And the 
agreement was that all of the petitions could be processed 
within 120 days. So that takes you from July 14th, the day of 
the agreement, to November 13th. 

Now, somewhere along the way, and I think if you read 
the Consent Decree, and maybe Mr. Pires or Mr. Chestnut or 
anybody else who are among class counsel -- the Consent Decree 
did not, did not obligate them to handle each and every 
individual claim that came down the pike. It contemplated some 
people might file pro se. Not that that would be the best 
thing in the world. It contemplated other lawyers might get 
into the act. But it didn't contemplate -- it certainly didn't 
say that they had to handle each and every claim. 

Now, I think Mr. Pires and his colleagues essentially 
did tell people they would do it but I don't think they were 
obligated to do it, according to the Consent Decree. In fact, 
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there were some other lawyers who were not in the counsel -- 
of -counsel group or maybe they were in the of -counsel group but 
not the original counsel group who had small groups of claims 
in various States and they processed them, claims and 
petitions, and they processed them. 

Then in November Mr. Pires said this could not be done 
by the -- within the 120 days which by then was almost elapsed, 
that was agreed upon in July. And he needed more time. And 
the Government objected vehemently to any more time because of 
the agreement and the commitments. 

And so what I said was -- I'm not quite sure how to 
characterize what I said, that I wouldn't give them more time, 
but I would. And that what he had to do, what counsel had to 
do, given the numbers that -- of people whose petitions they 
had to process was to give us a list, a register of who those 
people were and then -- recognizing that would be a rough cut, 
withdraw some that didn't have a claim to pursue under the 
petition and get the petitions filed at a rate of 400 a month. 
And that number -- that five- or six-month period was proposed 
by class counsel and the number that could be processed per 
month was proposed by class counsel . Or maybe we took the 
overall number -- that’s what we did. We took the overall 
number and took the number of months that was proposed by class 
counsel and did what appeared to be simple math. 

So now -- then there are about 2000 of those petitions 
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left, and the Monitor can give me a report, but the first month 
seemed to go well, and the second month seemed to go pretty 
well. And then the numbers dwindled. And we face this May 
15th deadline. And what I'm concerned about is that, not 
just -- just is it humanly possible to do this in that period 
of time and more importantly, is it possible to do a quality 
job, because turning in a petition if you haven't taken the 
time to try to find that other similarly situated white farmer 
accomplishes nothing. 

Now, I don't know what percentage of the petitioners 
are going to succeed. We probably are not going to get up to 
the 90 or 95 percent total that we thought we might when the 
settlement agreement was signed. But I would hope that we'd 
get higher than 60 or 62 percent and that there would be some 
success in those petition processes or why bother having them. 
And if I'm right, and my recollection of the history of the 
case, the success rate depends in large part on finding 
similarly situated white farmers. Now, that takes time, 
whether it's Al Pires or somebody else, although it should be 
fast if it were Mr. Pires and his colleagues and Mr. Chestnut 
and his colleagues because they know the case, know the 
history, of reviewing a file, seeing what's deficient in the 
claim package. Fixing it up. Talking to the client. Trying 
to find the white farmers. 

In the midst of all of this I issued an Opinion on 
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attorneys' fees and I have to tell you I really think that what 
I said should have been no surprise to anyone if you read the 
Consent Decree. If you read the document that you all 
negotiated and signed when you settled the case. And it was 
previewed in my decision with respect to the Banks Law Firm to 
a certain extent . 

The only reason I didn't decide it sooner was because 
I was hopeful, and maybe had been led to believe, that this 
whole fee issue could be settled. And I've looked back at a 
number of old transcript where it was suggested that that was 
quite possible. But what seems to have happened and since I 
issued that decision is that it's had an impact on the number 
of lawyers and the amount of time that those lawyers are 
spending on the Monitor petition process. And I assume that's 
because -- for two reasons. One is that presumably given what 
the standard is, that the number of petitions that are going to 
succeed is assumed -- is presumed to be small or moderate. But 
not -- it's not assumed that the overwhelming number of people 
that petition for Monitor Review given the standard that was 
written into the Consent Decree after negotiations, a lot of 
people are going to lose, and so if you have to succeed or 
prevail to get paid, then getting new lawyers in the act would 
be hard, and I understand that it is also having an impact on 
the existing lawyers. Mr. Pires has cut back on his staff. 
Other people have been impacted by the now certain knowledge 
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that you're not going to get paid for working on petitions 
unless you succeed. 

I still think that there should be a way to resolve 
and settle the fee issue and put more money in the pockets of 
the lawyers that have worked on this case to date, but with 
respect to the individual claims -- I mean, you know, 60 
percent -- if there had been a 60 percent success rate it would 
seem to me that somebody ought to be able to come up with a 
formula that says if you take X- number of claims and the 
average number of hours per claim was, or maybe there are 
different categories of claims, and take 60 percent of that 
number, if both sides are willing to accept some sort of rough 
justice, that that might be a way to solve that and --or close 
to solving it. And certainly with respect to the question of 
out-of-pocket expenses it ought to be even easier to solve. 

But going forward and including the claims that have been filed 
to date, but going forward on the Monitor petitions, whatever 
lawyers do this are only going to get paid if they're 
successful . 

But coming back to where I started from, and then I'll 
ask Miss Roth to give us some specifics, and then I'll hear 
from everybody, we were all very proud of ourselves when this 
case settled and thought that what was an intractable problem 
had been ameliorated, not solved. That a lot of farmers who 
thought they would never see a penny were going to get 




622 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


12 

something and that maybe, just maybe overtime they would even 
feel that the Government going forward might be more fair than 
it's been in the past. That was the hope. This was a first 
step. A lot of people actually have gotten checks. 

And, you know, I just personally -- I shouldn't take 
it personally, but I just am proud of what we did. And if it 
begins to fall apart in this last phase and if the 40 percent 
that didn't succeed feel they don't have lawyers to help them 
now or that they're doing a slipshod job or that they don't 
have a chance of succeeding with the Monitor because of a lot 
of mistakes that have been made along the way, a lot of good 
things have been done along the way, but some mistakes have 
been made as well, or let's put it this way, time has been 
allowed to pass without things being done that should have been 
done somehow . 

And I also feel that, and I know this is easier said 
than done, that lawyers have obligations to their clients even 
though they're not getting paid or even when they don't know if 
they're going to get paid. Sometimes it depends what rules you 
play on. If you take a contingent fee case, you may get 
nothing, you may get a lot. If you get paid by the hour you 
may get nothing -- you won't get nothing, you'll be paid by the 
hour regardless of the outcome. And under ECOA and the Equal 
Access to Justice Act you've got to succeed. And the only 
thing that may have changed is you all thought I was going to 
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say something different about that paragraph of the Consent 
Decree . And maybe you guessed wrong or bet wrong or maybe you 
weren't reading it -- certainly weren't reading it the same way 
I was . 

But now where are we and what are we going to do about 
the farmers that ought to have petitions prepared, that are of 
sufficient quality that they stand a chance of success with the 
Monitor even under the standard that you all negotiated, which 
is a heavy burden. And that's really the issue that I'm most 
concerned about. I really want you to settle this attorneys' 
fees thing. I would hope that it can be resolved without the 
lawyers that should be spending their time on helping the 
farmers in the time that remains having to devote too much of 
their time to the fee question. But I don't know how to get 
there and I'll let Miss Roth say something, but -- and I want 
to say this as kindly as I can, Mr. Pires, I think you made 
some commitments and some prognoses that you haven't been able 
to meet and for a variety of reasons, and from my 
perspective with May 15th staring us in the face unless 
somebody's got a plan that makes sense, not just to get the 
numbers processed which even that seems close to impossible, 
but to do it in some sort of a professional way that means that 
your clients have a chance of succeeding. And we -- the case 
was resolved and some people have succeeded. But -- and I am 
sure -- and Mr. Chestnut can tell me if I'm wrong, I think 
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he'll tell me I’m right, there are lots of people that will 
always think this case wasn't fairly settled, that they still 
got the wrong end of the stick, that they still have no faith 
in the Government. They didn't get any money out of it, they 
should have gotten more money out of it . 

But I think we all have something still to be proud of 
to this point, and if there was a message sent, and not only 
messages sent but checks sent, and I just don't want to see it 
fall apart in this last stage. 

And I'm very troubled by what I've been reading in 
Miss Roth's reports and what I've been hearing, and as much 
respect as I've got for Mr. Chestnut, Mr. Pires, and Mr. 

Sitcov, you know, who has gotten beat up as much as he's been 
beat up but in the end he helped move these things along and 
some of his colleagues deserve some of the credit. 

I don't want to see it fall apart and I don't want 
people to feel that they've been let down by people on whom 
they placed some confidence. I just don't know what to do 
about it, and I'm hoping that you all -- it's probably not Mr. 
Sitcov' s problem at this point but I'm hoping that we have some 
way to deal with it. 

I have spoken longer than I intended to. Miss Roth, 
do you want to add anything at this point or shall I hear from 
Mr. Pires? 

MS. ROTH: Your Honor, I'll just give a brief 
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36 

1 away from being done, that we've had this problem. And I 

2 understand the difficult choice you have if your case is being 

3 handled by lawyers who offer two things that I don't know where 

4 you can get anywhere else. 

5 There's nobody like us who understand farm law. It's 

6 interesting that we get criticized but we never get criticized 

7 for that because we are the bar for that . There ' s very few 

8 people who can do that. And secondly, we are an intergraded 

9 group of lawyers who have been involved for four years and we 

10 stayed from the beginning to the end under incredible financial 

11 circumstances. 

12 And I think I'm holding JL up. JL? 

13 MR. CHESTNUT: May it please the Court, good morning, 

14 Your Honor -- good afternoon. 

15 THE COURT: Good afternoon, Mr. Chestnut. 

16 MR. CHESTNUT: I want to, Your Honor, if I might, 

17 provide a non-Washington perspective -- 

18 THE COURT: That's always helpful. 

19 MR. CHESTNUT: -- of this case. A number of 

20 agreements were made in this case. Some I participated in. 

21 Some I didn't. Each and every one of these agreements though 

22 were based on our best estimates. That's all we had. More 

23 often than not, in this unprecedented litigation those 

24 estimates turned out to be wrong. Sometimes egregiously wrong. 

25 And there had to be adjustment all along the line. At one 
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point I initially thought that this class would not number more 
than 6000 people. And it exploded. And this has been part of 
the problem. 

But I want to first assure Your Honor that this case 
is not about to fall apart. This case is not going to fall 
apart. It is my life. It is my partner's life. I'll fall 
apart before I let this case fall apart. 

Also I want you to know that in spite of the constant 
criticism that we suffer through almost daily, this Court could 
select at random a sampling of the class and of the various 
black farmer organizations and bring them here and they all 
would tell you not only have they been represented well, but 
constantly. Daily class counsel goes far beyond the call of 
duty. We spend hours and hours, Your Honor, explaining to poor 
people who can't read and write why they don't qualify for this 
class. There's no way I could bill anybody for that. I'm not 
interested in billing anybody. That's part of what my life is 
all about. But every day we go through that. 

There are all kinds of aspects to this case that you 
can't know unless you visit ground zero. You have to be in 
Mississippi and Alabama and Georgia. You have to know these 
folks, commiserate with them, to really understand this case. 

It has never never been about money. It never never will be 
about money. Some of the members of this class, Your Honor, 
are as old or older than I am. And a tax-free $50,000 payment 
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does not do much for them. I mean he can go and pay off two, 
three debts. Buy some farm equipment. And that's about it. 

It is not about money really to the class. It never was. 

If you want to know, Your Honor, how this case is seen 
at what I call ground zero, I want to tell you that in an 
improbable unforgettable little town called Itta Bena, 
Mississippi there's a poor blind black farmer who stands on the 
street corner every Saturday morning and sings a song he 
composed and the title of it is The Day Us Talked to the Big 
Judge in Washington. I went to Itta Bena and he sang it for 
me. We talked about it. And then we both cried. He is 
talking, Your Honor, about a day when this Court, a United 
States District Court in the Nation's capital, permitted poor 
ungrammatical black farmers from Alabama, from Mississippi, 
from Georgia, from Virginia, to come in here and not talk 
through lawyers but to talk directly about their pain and about 
asking you to abolish a Government department really recreated 
in Lincoln's Administration to help farmers. The -- this Court 
in permitting that to happen caused a more lasting, a more 
positive, a more important national impact, brought hope where 
there wasn't any. And that day is more important, believe me, 
Your Honor, that day is more important than all the checks the 
Government could ever write. 

This case has never been about money. The money part 
comes in when Rose and JL and Hank Sanders in Alabama have to 
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go to Alabama bankers who don't like black farmers generally 
and don’t like us in particular and borrow 3.5 million dollars, 
and they don’t make it easy. It’s excruciatingly hard and 
embarrassing, but we don’t care. We believe in this case. We 
believe in the people. We believe in what this Court has done 
in this case. 

It costs us, Your Honor, more than $200,000 a year in 
interest on loans that we have borrowed on behalf of this 
class. That is money we can’t recover from the Government and 
don’t want to recover. If it costs $500,000 and we would pay 
the Government the taxes owed it and still use it on behalf of 
the class. 

I want Your Honor to understand this class is not 
about to fall apart, but there are problems. And I would have 
to tell you, Your Honor, some of these problems derive from 
maybe the thickness of my skull. When we were negotiating with 
my dear dear friend, Mr. Sitcov, for the consent settlement, 
had I had any inkling that each claim would be litigated almost 
as if it was a class action unto itself I never would have 
agreed to it . I don’t know of any farmer who would have agreed 
to that. If I had known I was negotiating a situation whereby 
in Track B cases we would have these monumental struggles over 
discovery, lengthy Hornbook motions to dismiss, I never would 
have agreed to that. What I had in mind and what I mistakenly 
thought everybody else had in mind was that we were talking 
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about something more in the nature of arbitration. 

And I have never understood, and Your Honor knows that 
I take the same position that Al does, we agree with you most 
of the time but I've always been bothered by the proposition 
that a poor farmer unless that poor farmer wins, we can't even 
get reimbursed, much less paid for the time spent preparing his 
case, preparing and presenting his case. I thought, Your 
Honor, the class won the right to be heard, to that point the 
Government had denied these people the right to be heard. That 
I thought was the success. And then I learned that, no, you 
have agreed that even though they have a hearing now you have 
to go in and win. 

And so Rose and JL and there 1 s Hank and there 1 s the 
rest of us, we're down there in Alabama now, how do we go to 
this farmer and say, well, I've got to take your case 
regardless and I've got these bankers over here who are calling 
me all kinds of names and we're struggling, but one thing that 
we have always said, that the class comes first. We will 
represent the class and we will represent the class with 
quality . 

I'm going to ask Rose to speak in a minute. She won't 
take long. But I want you to know and I want to say to Your 
Honor that Rose Sanders took over the team at my request and 
she has supervised both the A and B cases. And under her 
supervision we got -- she got through, all of -- with our team, 
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Civil Rights at the 
United States Department 
of Agriculture 

Introduction 



S ecretary of Agriculture Daniel R. Glickman’s goal is that each 

employee and customer of the U.S. Department of Agriculture be 
treated fairly and equitably, and with dignity and respect. The 
Secretary’s goal is that the USDA become, as Abraham Lincoln suggested 
over 130 years ago, “the people’s department,” serving all of the people. 

There are some who call USDA “the last plantation.” An “old line” depart- 
ment, USDA was one of the last Federal agencies to integrate and perhaps the 
last to mclude women and minonties in leadership positions. Considered a 
stubborn bureaucracy and slow' to change, USDA is also perceived as playing 
a key role in what some see as a conspiracy to force minority and socially 
disadvantaged farmers off their land through discriminatory loan practices. 

Many of the hundreds of minority and socially disadvantaged customers 
who addressed the civil rights listening sessions held across the country spoke 
poignantly of discrimination and mistreatment by county-level employees and 
advisory boards who administer USDA programs. Employees also told of 
discrimination by USDA managers. 

The problems are not new', nor are they unknown. Studies, reports, and task 
forces have documented the problems in report after report. In 1965, the U.S. 
Commission on Civil Rights found discrimination problems both in USDA 
program deliver}' and in USDA’s treatment of minority employees. A 1970 
USDA Employee Focus Group Report concluded the agency was insensitive 
to issues regarding equal opportunity and civil rights and that cronyism and 
nepotism were frequent factors in making personnel and management deci- 
sions. A 1982 Civil Rights Commission report found the Farmers Home 
Administration had not placed adequate emphasis on dealing with the crisis 
facing black farmers, and saw indications the agency “may be involved in the 
very kind of racial discrimination that it should be seeking to correct.” A 
report by the Congressional Committee on Government Operations in 1990 
identified Farmers Home Administration as one of the key causes of the dras- 
tic decline in black farm ownership. 

Despite the fact that discrimination in program deliver}' and employment 
has been documented and discussed, it continues to exist to a laige degree 
unabated. USDA is a huge decentralized bureaucracy that administers several 
hundred federally assisted and federally conducted programs with more than 
90,000 Federal and nearly 20,000 non-Federal employees throughout the 
world. 

Many of its agencies deliver programs through a large field office network 
in conjunction with local farmer boards which help direct how the programs 
are administered locally. Maintaining focus on civil rights policy across the 
far-flung bureaucracy is no easy task. 


2 CIVIL RIGHTS AT THE UNITED STATES DEPARTMENT OF AGRICULTURE 
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CIVIL RIGHTS Introduction 



On December 12, 1996. a group of black fanners demonstrated outside the 
White House in Washington, DC. calling on President Bill Clinton to assure 
fair treatment for them in agricultural lending programs. The fanners also 
filed suit in court against Secretary of Agriculture Dan Glickman, asking for 
an end to farm foreclosures and restitution for financial ruin they claimed was 
brought on by discrimination. The fanners’ actions buttressed those by many 
USDA employees who have relentlessly pursued change by writing letters, 
holding press conferences, and filing class action law suits. 

Clearly, it was time for USDA to address its long-standing civil rights 
problems. 

Secretary Glickman responded by appointing a team of USDA leaders to 
take a hard look at the issues and make strong recommendations for change. 
The Civil Rights Action Team (CRAT) was charged with developing a set of 
recommendations to address institutional and underlying problems and ways 
to implement actions to ensure accountability and follow-through at USDA. 

In addition to auditing past reports, the team sponsored 12 listening 
sessions in January- 1997, in 1 1 locations across the country- to hear from 
customers — especially socially disadvantaged and minority- farmers — and 
from USDA employees. The listening panels were composed of either 
Secretaiy Glickman or Deputy Secretary Richard E. Rominger ( with one 
exception), CRAT members, members of Congress, and members of the State 
Food and Agriculture Council. Customer sessions were tailored to address the 
civil rights concerns of specific cultural groups. 

Testimony at the sessions w-as often emotionally charged and evoked com- 
passion. Hundreds of customers and employees provided valuable information 
about how they perceive USDA. Many tanners told stories of years of bias, 
hostility, greed, ruthlessness, rudeness, and indifference not only by USDA 
employees, but also by the local county committees that provide access to 
USDA’s Farm Service Agency programs. Minority, socially disadvantaged, and 
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comments, however, came 
from minority farmers across 
the country, who noted that 
the Federal Government 
wtites off millions of dollars 
in loans to foreign countries 
that cannot pay, yet 
forecloses on US. farmers 
when the)' cannot pay. 



women farmers charged that USDA lias participated in a conspiracy to acquire 
land belonging to them and transfer it to wealthy landowners. Minorities, 
women, and disabled employees charged that discrimination, sexual harass- 
ment, favoritism, and reprisals are common at USDA. 

Many customers and employees w'ho could not attend the sessions, or who 
did not want to comment publicly, faxed and mailed comments to the CRAT. 
Others phoned a Hotline USDA had established to handle civil rights issues. 
The comments reflected the depth of pain and betrayal felt by so many cus- 
tomers and employees. Many sent page after page of documentation of their 
situations. 

A speaker in Belzoni, MS, said USDA employees treat small-scale and 
minority farmers “worse than 1 would treat a dog.” Another, who felt he was 
receiving unequal and unfair treatment from USDA employees, said “All I 
ask is for a level playing field.” 

A female USDA employee said she was told that her career would be jeop- 
ardized if she did not submit to sexual relations with her supervisor. While 
the supervisor was eventually transferred as a result of an ensuing investiga- 
tion, she said she was left “stigmatized and blamed for challenging the cul- 
ture.” .Another woman noted that the system at USDA is broken, “perhaps not 
intended to work.” 

Some of the most poignant comments, however, came from minority farm- 
ers across the country, who noted that the Federal Government whites off mil- 
lions of dollars in loans to foreign countries that cannot pay, yet forecloses on 
U.S. farmers when they cannot pay. 
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CIVIL RIGHTS Introduction 


This is the report of Secretary Dan Glickman’s Civil Rights Action Team. 
It is the result of an audit of civil rights issues facing the U.S. Department of 
Agriculture in 1997 in both program delivery and employment. It contains 
findings and draws conclusions. Most importantly, it contains recommended 
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Lack of Management 
Commitment to Civil Rights 


Background indings in this report, and many others, lead to the conclusion that too 

many managers — from the lowest to the highest levels, both career 
civil servants and political appointees — are not committed to and are 
not being held accountable for their actions on civil rights. 

USDA’s painful history of individual and class action law suits, court 
orders, media exposes, numerous Congressional hearings, and reports depicts 
the Department as a stubborn bureaucracy that refuses to provide equal 
opportunity to all as the law requires. 

The CRAT was told over and over, by formers and employees, that man- 
agers at USDA operate in a system that does not hold them accountable when 
they break the law. 


Farmers Say That USDA’s Managers Are Not 
Held Accountable for Their Actions 



During the CRAT listening sessions, hundreds of minority formers voiced 
concerns, as they have for decades, tliat they are still being denied equal access 
to USDA’s programs. An African-American former in Brooks County. GA, 
which is 62 percent black, said the Farm Service Agency (FSA) wasn’t serving 
black farmers there. He asked the Secretary “to come in and assist us to put 
watchdog groups over these places, so they can see that we’re treated foirly.” 

Many echoed the sentiments of a farmer at the listening session in 
Washington, DC, who said USDA has participated in a “conspiracy to strip 
black farmers of their land.” They described a litany of neglect, racial bias, 
unfair lending practices, and discrimination by county officials who one 
described as “short on moral rectitude and long on arrogance and sense of 
immunity.” 

Blacks, as well as white small-scale farmers, in the Mississippi Delta 
charged that USDA officials deny them courtesy and respect while giving 
laige-scale fanners service and loans. A white female former said that the 
“single largest problem for women is to be taken seriously by the financial 
communin'.” Another former added, “if they [county officials] don’t like you, 
they won’t give you the loan.” And another said that county supervisors “are 
playing with our lives, playing with our livelihoods....We need people we can 
trust.” 

Hispanic. Asian-American, and American Indian farmers in Texas, 
California, and Oklahoma, and at other listening sessions, told stories with a 
common theme: USDA has done more to hurt than to help small and 
minority formers. One former said that the 400 Hispanic growers in 
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California Central Coast counties formed an association in 1995 because the 
Department of Agriculture “systematically excluded” them from programs. 
“Some [USDA] staff need to change their attitudes towards members of our 
community” he said. “1 feel that everyone who is present and has testified 
reinforces this statement.” 

Many farmers complained about the regulations and cumbersome paper- 
work requirements which simply don’t w'ork for small farmers. However, 
they also described a county committee system that shuts out minorities and 
operates for the favored few, where county officials, as another Mississippi 
fanner said, have the power “to send you up the road to fortune, or down the 
road to foreclosure,” a system where officials abuse their power w-ith impuni- 
ty. They describe an entire system without accountability. 

Echoing feelings expressed across the country, a fanner and representative 
of the Cherokee Nation in Oklahoma said, “1 have seen the abuses at the 
county level personally and for many other farmers.... You know'. 1 believe 
that people in Cherokee County, I don’t know if they’re just bigots or igno- 
rant, or if it’s just such a tight-knit group there they don’t want minorities to 
participate.” 

A field coordinator for small farm outreach in Texas said, “w'e had a super- 
visor actually take an individual’s plan and throw it in the trash can.... I think 
we need to look at some policies which govern accountability and look at the 
ethics of accountability as well.” That sentiment was repeated by a female 
farm advocate from Louisiana, w'ho said, “today we need somebody to hold 
the offices accountable for their act ions... that needs to be done if anybody’s 
going to ever be treated fairly.” 

Farmers also charged that USDA refuses to pay them damages, even after 
admitting that it has discriminated. One farmer said that discrimination con- 
tinues because it has not yet cost the government “one single dime.” 

A farmer in Mississippi recalled that in 1990 and 1991. he and two other 
minority farmers were rejected for operating loans. They filed appeals and 
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measurement systems that 
favor large, wealthy 
landowners who can afford to 
repay loans or adopt 
innovative farm management 
practices. 


won. They filed discrimination complaints, which were upheld by USDA. 
“The same county supervisors and county committee year after year used the 
fact that we tiled these complaints and that they had to attend civil rights 
training classes as a reprisal against us, from ‘91 until the present,” he said. 

“ And what liave we received? Delinquent accounts. What has the county 
supervisor received? He walked out with his 25 years of retirement, leaving 
us with this debt over our head.” 

Several farmers and farm advocates harshly criticized the Department’s 
Office of the General Counsel (OGC). Their perception is that OGC has pre- 
vented USDA from providing compensation to farmers who have been dis- 
criminated against; that OGC lacks diversity among its senior staff; and that 
the agency lacks sensitivity to — and is even hostile towards — civil rights. 
Similar perceptions were also shared with the CRAT by the Department’s 
Civil Rights Leadership Council. 

Farmers also told the CRAT that USDA’s Office of Inspector General is 
being used by management to investigate and bring unsubstantiated charges 
against them. “I’ve got stories” of OIG investigations and retaliation against 
fanners, a farm advocate said. “If the Office of General Counsel says, ‘this is 
the way it ought to be,’ then that’s the way it is. It doesn’t matter about your 
rights. So the system is very badly broken, as I see it.” 

One example of a “broken” system is that field-level employees, those clos- 
est to farmers, often work under an incentive system that is adverse to serving 
minority and other small producers. Minority and small farmers said that their 
loans are processed too late, if at all. and that often, “the money is gone” by 
the time they are approved. Field employees’ perfonnance ratings are often 
based on measurement systems that favor large, wealthy landowners. County 
loan officers are rewarded based on the total number of acres served by 
program dollars, for having low default rates, and for dispensing all of the 
funds allocated to them — a performance management system that rewards 
service to large, financially sound producers while working against small and 
minority farmers. 

USDA’s policy statements support the idea of helping low-income and 
socially disadvantaged farmers. However, its management practices include 
performance measurement systems that actually do the opposite. 


USDA Employees Tell Similar Stories 

USDA employees at the listening sessions — several of them at the emotional 
breaking point — told of acts of “intimidation, fear, threats, and retaliation” by 
managers when employees complain of discrimination. They related stories 
of abusive behav ior by managers who, rather than being punished, were 
rewarded with promotions and awards. 

At the May 1996 Departmental Forum on Civil Rights, in CRAT listening 
sessions, in focus group reports, in the Blue Ribbon Task Force report, and 
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Pearlie Reed, Team Leader, 
Civil Rights Action Team. 


elsewhere, USDA employees consistently have said that they believe man- 
agers who are guilty of discrimination are not being disciplined. 

Abuse of managerial authority was a common theme, expressed most often 
by employees within the Forest Service. “Believe it or not,” one Forest 
Service employee said at the Washington, DC, session, “management lias 
used Forest Service law enforcement to police their own employees. Clearly, 
in these cases, the agency is not acting in the public’s best interest, but as a 
Gestapo, totally out of control... .Added to this, there is a segment of manage- 
ment which may not be guilty of these offenses, but chooses to ignore them 
in the effort not to buck the system.” Several employees said that when con- 
fronted by complaints, agency leadership at higher levels adopts an attitude of 
“defending the troops” — the managers — rather than listening to employees or 
customers. 

Although many of the employees who attended the listening sessions were 
from the Forest Service, USDA’s largest agency, similar problems were 
described by employees of other agencies at the listening sessions, in reports, 
and in letters. A report produced by Westover Consultants for the Foreign 
Agricultural Service (FAS) in 1993, for example, said that minority and 
female employees feel that they are discriminated against and that many of 
the agency’s managers lack the skills and training necessary for managing a 
diverse workforce. An employee in the Economic Research Service said 
Asian-Pacific American employees at USDA “get reprisal” when they voice 
their concerns to top management. 


GAO Finds Agency Heads Not Accountable for 
Affirmative Employment Plans 

Managerial commitment to civil rights is fundamentally an issue of account- 
ability. Equal Employment Opportunity Commission (EEOC) regulations 
make agency heads accountable, and require them to hold all officials, man- 
agers, and employees accountable, for the successful implementation of 
Affirmative Employment Programs ( AEP’s). AEP’s are mandated by 
Congress for agencies with more than 500 employees. They are designed to 
eliminate the under-representation of women and minorities in each agency’s 
workforce. However, in 1995, GAO reported that at USDA, and three other 
Federal agencies, “no formal mechanisms are in place to hold them (agency 
heads) accountable for the success of their agencies’ EEO/affirmative 
employment programs.” GAO also found that senior officials treat AEP’s as 
“paperwork requirements rather than as action plans to be taken seriously.” 

Contrary to EEOC regulations, most senior managers at USDA do not 
actively participate in the preparation of AEP’s. According to GAO, officials 
with the authority to make personnel decisions regarding employment, job 
assignments, training, promotions, and terminations at USDA and the other 
agencies were rarely involved in the process of identifying barriers and actions 
to improve the representation of women and minorities in their agencies. 


9 CIVIL RIGHTS AT THE U.S DEPARTMENT OF AGRICULTURE 



641 


1 1 1 ■ ■ ■ 


CIVIL RIGHTS Lack of Management Commitment to Civil Rights 



According to GAO, accountability “suggests that goals will be established, 
performance will be measured and reported, and that this information in turn 
will be used to monitor progress towards achieving the agencies’ EEO objec- 
tives.” However, as GAO noted, USDA managers make hiring, promotion, 
and other employment decisions without reference to the agency’s AEP’s. 

Many managers at the Department also view numerical goals for ending 
under-representation as illegal quotas. In its February 1996 Memorandum to 
General Counsels (Post-Adarand Guidance on Affirmative Action in Federal 
Employment), the Department of Justice (DOJ ) addressed this issue. It stated 
that agencies may establish reasonable numerical objectives for minority rep- 
resentation under specified conditions where race may be a factor in decision 
making. Further, Justice said, “the establishment of numerical goals for minor- 
ity participation should not raise concerns under Adarand where race-based 
decision-making is not used to achieve the goal and the goal is commensurate 
with availability of minorities in the qualified and appropriate labor pool.” 


Previous Reports Find Lack of Commitment 
and Accountability 

USDA employees appear to agree with GAO’s findings. A 1993 USDA 
employee focus group report noted “strong concerns that managers have not 
been held accountable for their actions when discrimination is found.” Lack 
of managerial accountability was one of four critical issues identified by the 
Department’s Blue Ribbon Task Force on Equal Opportunity and Diversity in 
its recommendations to the Secretary in 1996. 

Employees with discrimination complaints often contend that managers are 
not held accountable for civil rights. A 1993 study by Westover Consultants, 
Inc., commissioned by the Foreign Agricultural Service’s (FAS) Civil Rights 
office, and marked “confidential,” reported that many managers in FAS agree. 
In focus groups, managers in the agency “expressed that their attempts to fos- 
ter a workplace where diversity' is recognized and respected have had negative 
results and no support front top management. This has created in them a 
reluctance to become involved.” 

Westover found many managers in the agency view the emphasis on civil 
rights and diversity as “a burden.” The report continued: “White supervisors 
were said by several groups to be tired of racial/ethnic issues. They are also 
tired of the EEO effort and perceive it to have a negative influence on the 
workforce.” Senior executives “admitted that they have had a management 
style that reacts and is focused entirely on the Director’s concerns. This has 
meant that little time is spent ensuring that employees are satisfied and that 
issues such as workforce diversity are dealt with appropriately.” 

Like fanners, employees at listening sessions also complained that some 
USDA managers harbor prejudices. This view w'as echoed in the Westover 
report, which found that some managers in FAS still hold stereotypes about 
minorities. “Major barriers consistently identified in each [focus] group were 
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it 

PERFORMANCE RATINGS 

Despite the problems 
documented throughout this 
report, no senior executive 
was rated “ does not meet 
fully successful ” in civil 
rights at USDA. 


the preconceived notions and prejudicial attitudes that white managers appear 
to have about the skills and competencies of African-American and 
Hispanic/Latino employees. These attitudes are demonstrated by the kinds of 
training suggested; the level of assignments given; their presence in minimal 
numbers in the Foreign Service; and in the general lack of recognition of 
positive accomplishments and contributions.” 

At the New Orleans Listening Session, several USDA employees brought 
up the issue of racism and racist comments, “lack of respect for people of 
color,” and incidents of physical abuse against employees. 


Assistant Secretary for Administration Lacks Authority 

The Assistant Secretary for Administration (ASA) has overall responsibility 
for ensuring that agencies comply with all civil rights laws, rules, and regula- 
tions. However, the ASA is not involved in the performance appraisal process 
for the agency heads and senior executives (other than those in Departmental 
Administration) whose actions — at least on civil rights — the office ostensibly 
oversees. The ASA has the responsibility for ensuring compliance; in reality, 
the .ASA has minimal ability to impact the performance ratings, bonuses, or 
pay adjustments of senior executives, civil rights directors, deputies for 
management, and others throughout the Department whose actions he or she 
is responsible for overseeing. 

Accountability at the highest levels should cascade down through agencies' 
organizational structures, where field supervisors provide direct service to the 
public. However, without measurable goals, agencies have no w-ay of effective- 
ly assessing whether or not they are making progress. Performance Review 
Boards (PRB’s) meet yearly to assess the performance of senior executives. In 
fiscal year 1996, 59 percent of the Department’s 318 senior executives 
received a rating of “exceeds fully successful” in their EEO/Civil Rights per- 
formance element. The other 41 percent received ratings of “meets Hilly suc- 
cessful.” Despite the problems documented throughout this report, no senior 
executive was rated “does not meet fully successful” in civil rights at USDA. 

PRB’s also recommend to the Secretary the amount of bonuses, pay raises, 
and awards for the Department’s senior executives. In FY 1996, the 
Department awarded a total of S564,000 to 87 senior executives. Career exec- 
utives are also eligible for special act awards (up to $10,000) and Presidential 
Rank awards (S 10.000 or $20,000). With rare exceptions, senior executives 
are rewarded for achievements in program areas, rather than civil rights. 


Some Managers Lack Skills To Manage Diversity 

Managerial competence is another concern. The ability to manage people, 
according to a former USDA personnel director, is the one area where USDA 
candidates have the most trouble passing the Office of Personnel 
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Management’s Quality Review Boards, which certify candidates for the 
Senior Executive Service (SES). 

In 1994. the Department’s National Performance Review Team supported 
this observation. The team analyzed questionnaires from over 1,400 USDA 
employees on the issue of human resources management. The team repotted 
that many employees “cited an inflexible style of management as the reason 
for hindering achievement of their full performance potential.” The report 
said that many USDA managers are selected on the basis of their technical 
competence and are “not trained as managers.” 


Conclusions 


Level of Resources for Civil Rights 
Also Measures Commitment 

Finally, commitment is also a question of resources devoted to civil rights. A 
report being prepared by the Department’s Civil Rights Policy .Analysis and 
Coordination Center found that less than 1 percent of the Department’s full 
time equivalent (FTE) resources, and budgetary resources, are allocated to 
civil rights. Civil rights budgets were seriously reduced in the 1980’s, and 
have not fully recovered. The Civil Rights Leadership Council told the 
CRAT that agencies do not provide adequate resources to cam' out the 
compliance and oversight activities needed to enforce civil rights laws and 
regulations. 

I n recent years, every Secretary of Agriculture has said that improving 
civil rights is a priority at USDA. However, findings in this report and 
many others suggest that w ith few exceptions, senior managers at the 
Department have not invested the time, effort, energy, and resources needed 
to produce any fundamental change. 
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Management commitment and 
accountability ty^ey to the 
civil rights issues at the U.S. 
Department of Agriculture, 
both from a customer and 
program delivery standpoint 
as well as from the standpoint 
of employment practices and 
workforce diversity. 


Minority and small fanners believe that USDA lias participated in a con- 
spiracy to take their land. In listening sessions across the country, farmers and 
employees described a system without accountability; a system in which 
some managers and supervisors abuse their power without concern for the 
consequences. The perception persists that even when discrimination occurs, 
appropriate disciplinary actions are not taken. 

USDA’s employment and program delivery systems appear to operate with- 
out sufficient checks and balances. Agency heads have delegated responsibili- 
ty for civil rights to agency civil rights directors who do not have the 
resources, or authority, to ensure compliance with civil rights laws and regu- 
lations. 

Contrary to EEOC regulations, agency heads and senior officials are not 
held accountable for results-oriented AEP’s to end under-representation, or 
for Civil Rights Implementation Plans, which address program delivery. In 
most cases, agencies have not established measurable goals, in employment, 
program delivery, or procurement, for which managers are to be held 
accountable. 

Senior officials receive awards, bonuses, and pay raises — but generally not 
for documented improvements in civil rights. Senior officials who receive 
“does not meet” for their civil rights performance elements do not qualify for 
bonuses or pay raises. However, few, if any, officials have ever received this 
rating. Field-level supervisors also have performance incentives that favor 
large producers while putting small and minority producers at a disadvantage. 
For example, accomplishments are often measured in acres or dollars; there- 
fore, it is to field employees’ advantage to work with large, well-financed 
fanners. 

The .Assistant Secretary' for Administration, who is ultimately charged with 
ensuring that civil rights laws, rules, and regulations are enforced, does not 
have the delegated authority to ensure that subcabinet officials, agency heads, 
and other senior officials are held accountable. As a result, accountability has 
not cascaded down throughout USDA’s massive field structure. 

Management commitment and accountability are key to resolving the civil 
rights issues at the U.S. Department of Agriculture, both from a customer and 
program delivery' standpoint as well as from the standpornt of employment 
practices and workforce diversity. The sections that follow detail the CRAT’s 
findings in both of these areas. 
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Background 



M any minority and limited-resource farmers believe that USDA has 
participated in a conspiracy to take their land. They cite as proof 
the severe decline in farm ownership by minorities, especially 
African-American farmers, in the last 70 years. Much of this land had been 
owned for generations, in some cases acquired by these farm families after 
slavery was abolished in the 1860’s. 

According to the most recent Census of Agriculture, the number of all 
minority farms has fallen — from 950,000 in 1920 to around 60,000 in 1992. 
For African Americans, the number fell from 925,000, 14 percent of all farms 
in 1920, to only 18,000, 1 percent of all farms in 1992. Although the number 
of farms owned by other minorities has increased in recent years, particularly 
among Hispanics, the total acres of land farmed by these groups has actually 
declined. Only women have seen an increase in both number of farms and 
acres fanned. 

During this time, the number of nonminority fanners has also dramatically 
declined, although at a slower rate. Many fanners have voluntarily chosen 
other pursuits. For some, however, especially minority and limited-resource 
farmers and ranchers, the loss of their land has been involuntary. Many of 
these farmers and ranchers believe that USDA has been in part responsible 
for their losses. 

These farmers blame USDA’s program delivery system, with its wide-rang- 
ing and relatively autonomous local delivery structure. They charge that 
USDA has long tolerated discrimination in the distribution of program bene- 
fits and misuse of power to influence land ownership and farm profitability. 
They blame farm program regulations that — intentionally or not — shut out 
minority and limited-resource farmers and ranchers from the benefits of the 
programs that have helped larger nonminority producers survive the changes 
in agriculture in the last 50 years. And they blame USDA’s insensitivity to the 
differing needs of minority and limited-resource customers and neglect of its 
responsibility to reach out and serve all who need USDA’s assistance. 

Fami advocates compared minority fanners to “endangered species.” “We 
keep up with endangered species of animals,” one said. “And 1 guess what 
we're saying is that black farmers, people-of-color farmers in this country... 
deserve the kind of registry, the kind of list so that we could preserve those 
fanners.” They called on USDA to establish a voluntary registry' of minority 
land owners, through the Farm Service Agency, that would establish a base- 
line of land ownership by people of color. They challenged USDA to target 
its various programs to ensure that the baseline level of ownership by these 
farmers is sustained, and progressively increased. 
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By the time processing is 
completed, even when the 
loan is approved, planting 
season has already passed 
and the farmer has not been 
able to plant. ..profit is then 
reduced. 


Socially Disadvantaged Customers Perceive 
USDA Is a Partner in Taking Their Land 

Customers across the nation, but most particularly in the Southeast, echoed a 
common theme at the recent listening sessions. They pointed to discrimina- 
tion in USDA programs by Farm Service Agency (FSA). formerly 
Agricultural Stabilization and Conservation Service (ASCS), and Fanners 
Home Administration (FmHA) county offices as the primary reason for their 
loss of land and farm income. Details varied from family to family, but the 
general outlines of the stories farmers told the CRAT remained constant: 

The minority or limited-resource fanner tries to apply for a farm operating 
loan through the FSA county office well in advance of planting season. The 
FSA county office might claim to have no applications available and ask 
the farmer to return later. Upon returning, the farmer might receive an 
application without any assistance in completing it, then be asked repeated- 
ly to correct mistakes or complete oversights in the loan application. Often 
those requests for correcting the application could be stretched for months, 
since they would come only if the minority farmer contacted the office to 
check on the loan processing. By the time processing is completed, even 
when the loan is approved, planting season has already passed and the 
fanner either has not been able to plant at all, or has obtained limited credit 
on the strength of an expected FSA loan to plant a small crop, usually 
without the fertilizer and other supplies necessary for the best yields. The 
fanner’s profit is then reduced. 
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acres of land that have been 
lost, hundreds of thousands 
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been put out of business 
because of the policies that 
were adverse to them?" 


CIVIL RIGHTS Program Delivery and Outreach 


If the farmer’s promised FSA loan finally does arrive, it may have been arbi- 
trarily reduced, leaving the farmer without enough money to repay suppliers 
and any mortgage or equipment debts. In some cases, the FSA loan never 
arrives, again leaving the former without means to repay debts. Further 
operating and disaster loans may be denied because of the farmer’s debt 
load, making it impossible for the former to earn any money from the form. 
The former then will have to sell the land or be foreclosed on to settle debts. 
As an alternative, the local FSA official might offer the fanner an opportuni- 
ty to lease back the land with an option to buy it back later. The appraised 
value of that land is set very high, presumably to support the needed 
operating loans, but also making repurchase of the land beyond the 
limited-resource former’s means. The land is lost finally and sold at auction, 
where it is bought by someone else at half the price being asked of the 
minority farmer. Often it is alleged that the person was a friend or relative of 
one of the FSA county officials. 

The consequences of this scenario, repeated in all its varieties, and the 
hopes of those who have lost land through this process, were summarized by 
a participant at the listening session in Memphis, TN: 

“ ... Somewhere there should be reparations. It’s good to know that you’re 
saying we’re not going to have foreclosures, but what are you going to do 
about those hundreds of thousands of acres of land that have been lost, 
hundreds of thousands of black formers who have been put out of business 
because of the policies that were adverse to them?” 


Lack of Accountability Within the FFAS and 
Rural Development Mission Areas 

Currently, the Farm and Foreign Agricultural Services (FFAS) Mission Area, 
which manages the FSA program delivery system, provides ineffective over- 
sight of the local delivery of farm credit services. At all levels of management 
in FSA, the Secretary must defer to interested outside constituencies in mak- 
ing appointments. Those appointed to management positions then retain a 
degree of autonomy in their management decisions because of their connec- 
tion to influential constituencies outside of USDA. A similar situation exists 
within the Rural Development Mission Area. 

The problem of autonomy from the Departmental chain of command is 
amplified at the State and local levels of FSA program delivery and at the 
State level in Rural Development program delivery. State committees and 
State executive directors in FSA and State directors in Rural Development, 
although appointed by the Secretary and charged with carrying out the poli- 
cies of USDA, owe some loyalty to those supporters who nominated them for 
appointment and retain some autonomy from the Secretary’s authority by the 
strength of that outside support. 
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At the count}' level, local farmers and ranchers elect 3- to 5-member com- 
mittees to oversee FSA programs locally. These committees hire a county 
executive director, who hires a county office staff The county executive 
director is accountable to the county committee and supervises the county 
committee staff Neither the county executive director nor the county commit- 
tee staff' are Federal employees, although they are paid through Federal funds 
appropriated to operate FSA programs. County office employees are officially 
responsible for implementing the policies of USDA and can be removed, as 
can State executive directors and county and State committee members, for 
failing to do so. In practice, however, that is rare. 

As in most large organizations, FSA draws on its local and State staffs to 
fill positions at higher levels in the organization. Since county executive 
directors and employees owe their positions and allegiances to people, and 
sometimes political parties, other than the Secretaiy, it is more difficult to 
hold people accountable and remove employees who do not follow the 
Secretary’s policies. This appears to be particularly true at the local level, 
where employees tend to be influenced by the values of their local communi- 
ties and county committees rather than by standard policies promulgated at 
the national level. Fanners at the recent listening sessions described it as a 
system where management and program staffs at the State and local levels are 
relatively free to use their program authority and insider information to bene- 
fit themselves, their friends, and their families. 


Lack of Diversity Among County Committees and 
County Office Employees 

Because of the ways in which State and county committees are chosen and 
county offices are staffed, FSA lacks diversity in its program delivery struc- 
ture. Federal EEO and Affirmative Employment laws and policies do not 
govern the FSA non-Federal workforce except by agency regulation. 
Consequently, the diversity of the non-Federal workforce is even less reflec- 
tive of customers than the Federal program delivery workforce. In addition, 
the non-Federal employees w ithin this county committee system are not 
covered by most Federal labor relations and labor standards protections. They 
can be fired at the discretion of the county executive director. 

A recent GAO study indicated that in the 101 counties with the laigest con- 
centration of minority fanners, one-quarter had no minority employees in their 
offices. In those offices that did employ minorities, most were program assis- 
tants, although one-quarter of the offices had minority county executive direc- 
tors. 

Perhaps the lack of diversity that minority and limited-resource customers 
deem to be most critical, however — and this was confirmed by comments in 
the recent listening sessions — is the lack of minority and female representa- 
tion on the county’ committees w'hich can affect access to FSA programs. 
Proportionate under-representation has been a particular problem in the 
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FSA County Committee Members 
by Race, Sex, and Ethnicity, 1996 
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Southeast and Southwest, but it is a problem throughout the Nation. 

In 1994, 94 percent of all county committees had no female or minority 
representation. Minority producers were 4.7 percent of eligible voters, but 
held only 2.9 percent of county committee seats. Women were 28.8 percent 
of eligible voters, but held only 1 .5 percent of county committee seats. GAO 
found that in 1995, only 36 of the 101 counties with the largest concentration 
of minority farmers had a least 1 minority county committee member. 
Representation has improved slightly for women in the last few years, reach- 
ing 7 percent in 1997, but remains variable and disproportionately low, at 2.3 
percent in 1997, for minorities. 

Legislation passed by Congress in 1994 to reorganize the USDA requires 
that the county committees be representative of the agricultural producers in 
the county or multi-county area. In counties with relatively high concentra- 
tions of minority farmers without elected minority county committee mem- 
bers, FSA has required appointment of minority advisors to increase the 
awareness of and participation of minorities in FSA programs, including 
elections. Minority advisors are also intended to ensure that minority group 
problems and viewpoints are fully understood and considered in all FSA 
actions. 

However, both FSA and minority and limited-resource farmers and ranch- 
ers recognize that the minority advisor system does not work. Without repre- 
sentation that has equal voting status on the county or area committees, the 
interests of minorities and limited-resource farmers and ranchers will not 
cam' any weight. 
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PROCESSING 


In several Southeastern 
States, it took three times as 
long on average to process 
African-American loan 
applications as it did 
nonminority applications. 


Disparities in the Treatment of Minorities 
in FSA Programs 

Minority and limited-resource customers stated repeatedly in the recent lis- 
tening sessions that their participation in FSA programs lias been blocked by 
discriminatory county office staffs. If they do succeed in receiving services, 
their participation is often restricted by delays and lack of support. 

Recent studies requested by Congress and FSA have found lower participa- 
tion and lower loan approval rates for minorities in most FSA programs. 
Participation rates in 1 994 in programs of the former Agricultural 
Stabilization and Conservation Service { ASCS), particularly commodity pro- 
grams and disaster programs, were disproportionately low for all minorities. 

The GAO found that between October 1, 1994, and March 31, 1996, 33 
percent of minority applications but only 27 percent of nonminority applica- 
tions in the Agricultural Conservation Program (ACP) were disapproved. 
During the same period, 16 percent of minority but only 10 percent of nonmi- 
nority loans in the direct loan program were disapproved. 

Approval rates for the FSA direct and guaranteed loan programs in 1995 
and 1996 varied by region and by State and showed no consistent picture of 
disparity between minority and nonminority rates. Some States showed fairly 
wide ranges, however. For example, only 67 percent of African-American 
loans were approved in Louisiana, compared to 83 percent of nonminority 
loans. Alabama showed a similar disparity — only 78 percent of African- 
American loans approved, compared to 90 percent of nonminority loans. 

Loan processing rates for the FSA direct and guaranteed loan programs 
also varied w idely in 1995 and 1996 and again showed no consistent picture 
of disparity between minority and nonminority rates. Again, however, some 
States showed consistently longer processing times for minorities. In the 
Southeast, for example, in several States it took three times as long on aver- 
age to process African-American loan applications as it did nonminority 
applications. Similar disparities between nonminority loan processing and 
American Indian loan processing appeared in records for a number of States 
included in FSA’s Northwest region. 

These reports suggest that the disparity in participation and treatment of 
nonminority and minority fanners may be partially accounted for by the small- 
er average size of minority- and female-operated forms, their lower average 
crop yields, and their greater likelihood not to plant program crops, as well as 
less sophisticated technology, insufficient collateral, poor cash flow, and poor 
credit ratings. 
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However, representatives of minority and female farm groups point out that 
previous discrimination in USDA programs has helped to produce these very 
conditions now used to explain disparate treatment. 



Opportunities for Relief Neglected 

A program exists that could be more widely used to help with debt relief for 
minority and limited-resource farmers. The conservation contract debt reduc- 
tion program, familiarly called “Debt for Nature,” reduces a landowner’s debt 
in return for placing a portion of the land under contract as a conservation 
easement for a specified length of time, usually about 50 years. Use of the 
program would allow minority or limited-resource farmers to retain owner- 
ship of their land and continue farming on a large enough portion to remain 
profitable, while contributing to the conservation of highly erodible land, 
wetlands, endangered species habitats, and other fragile lands. 

However, because these contracts are considered debt write-downs, their 
use disqualifies the landowner from further FSA loans. A change in legisla- 
tion to end that prohibition would make “Debt tor Nature” contracts more 
helpful to minority and limited-resource customers and would increase bene- 
fits to fragile ecosystems. 


Farmers Find Little Relief in USDA 
Complaint Processes 

Farmers who told the CRAT stories of discrimination and abuse by USDA 
agencies also described a complaints processing system which, if anything, 
often makes matters worse. They described a bureaucratic nightmare where. 
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1996 found anecdotal 
evidence suggesting that 
minorities and females use 
the appeals process less. 

This is primarily due to 
discom fort w ith and lack of 
confidence in the decision 
makers: slowness of the 
appeals process : lack of 
knowledge of appeals rules 
and regulations: and the 
time-consuming bureaucracy 
of the appeals process. 


even after they receive a finding of discrimination. USDA refuses to pay 
damages. They charged USDA with forcing them into court to seek justice, 
rather than working with them to redress acknowledged grievances. They 
painfully described the toll these ongoing battles u-ith USDA has taken on 
their families, and on their health. 

When USDA denies a loan, payment, or any other benefit, the customer 
almost always has appeal rights. Agency appeals processes vary but, typically, 
an appeal goes to a higher level agency official in the county, State, or region, 
and then to the agency’s national office or to the Department. Until 1995, 
FmHA and ASCS (now FSA) appeals processes were handled entirely u'ithin 
the agency. If the customer did not agree with the national decision, the only 
appeal was to the courts. 

However, many farmers, especially small farmers, who have managed to 
appeal their cases to FSA charge that even when decisions are overturned, 
local offices often do not honor the decision. They claim that decisions favor- 
ing farmers are simply "not enforced.” Farmers also mentioned the backlog 
and length of time needed to appeal, and the lack of timely communication to 
inform them of the status of their cases. 

The D. J. Miller report of 1996 noted that this system was not beneficial to 
minority farmers. It found that "the statistical evidence shows that minority 
and female farmers do not file appeals of FSA decisions in proportion to their 
share of producers” and that “anecdotal evidence suggests that minorities and 
females utilize the appeals process less primarily due to discomfort with and 
lack of confidence in the decision makers; slowness of the appeals process; 
and lack of knowledge of appeals rules and regulations; and the time-con- 
suming bureaucracy of the appeals process.” For those minority fanners who 
did use this system, the Miller report did not find a statistically significant 
difference between the outcomes of appeals between w-hite male and female 
and minority farmers. 

A new, independent. National Appeals Division (NAD) was established by 
USDA in 1994. The director of NAD reports directly to the Secretary. Any 
customer may appeal to NAD after going through at least one stage of appeal 
within the agency. 

Testimony at the listening sessions and written comments submitted ques- 
tioned the integrity of the new NAD appeals system. The principal complaint 
was that after a NAD hearing officer overturns an agency decision in favor of 
the farmer, the agency, usually FSA, appeals to NAD’s Director to reverse the 
hearing officer’s decision and rule against the farmer. Questions w'ere raised 
about the influence of OCiC and the Justice Department over NAD. One 
speaker said that fanners’ civil rights have been violated when the appeals 
system has not respected the bankruptcy laws. Also, based on a meeting with 
OCiC, it appears that NAD’s appeals process is not coordinated with the 
Department’s program discrimination complaints process. 

However, one farm advocate at the Halifax, NC, listening session stated 
that according to information he received through the Freedom of 
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Information Act (FOIA), “when hearing officers rule for the agencies, they 
were competent [upheld] 98 percent of the time, but when they ruled for the 
farmer, these same hearing officers were incompetent [reversed] over 50 per- 
cent of the time.... This is indisputable evidence of bias and discrimination 
against a whole class of farmers... .” 

NAD does not process complaints which allege discrimination. When they 
believe they have been denied service because of discrimination, as hundreds 
of farmers told the CRAT, farmers can file discrimination complaints directly 
with the agencies they believe have discriminated, or with the Department. 
Many described this approach as “the fox guarding the hen house.” 

Program discrimination complaints generally fall within two categories: ( 1 ) 
programs conducted directly by a USDA agency, such as USDA loan pro- 
grams, and (2) federally assisted programs, w'here USDA does not directly 
offer services to customers, but recipients of USDA funds do. The recipients 
must obey civil rights laws, and USDA can be sued under such laws as Title 
VI, the Rehabilitation Act, Title IX, the Equal Credit Opportunity Act, and 
others. 

CRAT members were informed by OGC that USDA presently has no pub- 
lished regulations with clear guidance on the process or timelines involved in 
program discrimination complauits. When a farmer does allege discrimina- 
tion, “preliminary investigations” are typically conducted by the agency that 
has been chaiged with violating her or his rights. 

Also, farmers charged that while complaints are working their way through 
the agency. USDA proceeds with farm foreclosures — even where discrimina- 
tion may have contributed to the farmers’ plight. This sentiment was 
expressed by a farmer in Albany, GA, who said, “I felt like that if I enter a 
complaint, then that would just speed up (the) foreclosure process on me. 

And 1 didn’t want to do that, because some farmers, they already have com- 
plaints in with Farmers Home. And it didn’t do them any good.” 

Some charged that USDA doesn’t respond even when they do file com- 
plaints. In Tulsa, OK, an advocate representing black and American Indian 
fanners said, “we have filed 72 civil rights complaints. Not one complaint has 
ever been answered.” 

At the Memphis. TN, listening session, a farmer who filed a complaint 
against FSA 1 1 months ago complained, “I have not, I cannot get. anyone to 
talk to me about the status of this discrimination complaint. I called the office 
and they tell me don’t call back.. .that they have arthritis and that they don’t 
want to talk. They’ve got other things to do. I’d just like to know what I can 
do to find out the status of this complaint that I’ve filed.” 

The CRAT was unable to gather historical data on program discrimination 
complaints at USDA because record keeping on these matters has been virtu- 
ally nonexistent. Complaints filed with the agencies are not necessarily 
reported to USDA’s Civil Rights office. 

Some figures are available, however, for cases that were open as of 
December 31, 1996. The largest number of pending discrimination com- 
plaints, as comments at the listening sessions suggest, are concentrated in 
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Richard E. Rominger, Deputy 
Secretary of Agriculture, at a 
listening session. 



Number of Pending 
Program Discrimination 
Complaints at USDA 



three agencies at USDA. There were 205 cases pending, representing 42 
percent of the total, against the FSA; 165, or 33.3 percent against the Rural 
Housing Service (RHS); and 62, or 12.5 percent, against the Food and 
Consumer Service. Sixty-three cases, or 12.7 percent of the total, were 
pending against other agencies. The Department had a total of 495 pending 
program discrimination complaints. Approximately one-half of the pending 
cases are 2 years old or older, verifying farmers' contention that complaints 
are being processed slowly, if at all. 

According to the Complaints Processing Division at the Office of 
Operations (00), which processes complaints that make it to the Department 
level, USDA averages about 200 new program discrimination complaints 
each year. However, in fiscal year 1996, an average of only 9 cases were 
closed per month, or 108 during the year — increasing a backlog of program 
complaints. 


Source: USDA Office of Operations 


Program Rules Reduce Minority and 
Limited-Resource Customer Participation 


In some cases, the CRAT found that program rule changes, either required by 
Congress in legislation or developed through the rule-making process, have 
the effect of disqualifying many minority and disadvantaged farmers from 
participating in USDA programs, or significantly reducing benefits they may 
receive. Most of these arise from lack of communication by responsible 
agencies with the minority and limited-resource communities. 

A recent example of one such congressionally mandated rule change 
includes the abrupt end to the Lease Back/Buy Back option for farmers who 
had been unable to repay FSA loans. A number of farmers who had entered 
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into such agreements were unable to exercise their option to buy back their 
land because of inadequate program funding in the 3 years preceding the rule 
change. Because the rule change ended the program altogether, without pro- 
tection of existing options, many minority and limited-resource formers have 
lost this opportunity to repurchase their land. 

Another example is the prohibition instituted in 1996 against continued 
lending to farmers w r ho had received a debt write-down or whose farms were 
pending liquidation. Many minority and small farmers have limited access to 
sources of credit outside USDA. Without eligibility for FSA operating loans, 
these formers are unable to continue farming and are likely to lose their land 
even without formal foreclosure. 

Other agencies, including RHS and the Natural Resources Conservation 
Service (NRCS), require particular practices or qualifications for loans that 
are difficult for limited-resource customers to meet. Until USDA agencies 
review their rules to identify and eliminate regulations that discriminate 
against socially disadvantaged customers, they will not achieve the goal of 
equitable treatment for all customers. 


Improved Outreach Would Improve 
Program Participation 

Lack of diversity in the FSA county office delivery system directly affects 
participation of minority and female producers in USDA programs. Under- 
representation of minorities on county committees and on county staffs 
means minority and female producers hear less about programs and have a 
more difficult time participating in USDA programs because they lack specif- 
ic information on available services. 

However, outreach efforts have failed on a much broader front than just the 
county committee system in FSA. USDA does not place a priority on serving 
the needs of small and limited-resource formers and has not supported any 
coordinated effort to address this problem. The many mission areas and agen- 
cies within the Department have developed their own separate programs that 
may or may not be successful in responding to the real differences in scale 
and culture presented by minority and limited-resource customers. 

Minority and limited-resource formers and ranchers reported they are not 
receiving the technical assistance they require. They said they are not receiv- 
ing basic information about programs for which they might be eligible. They 
are not being helped to complete complicated application forms. They are not 
being helped to understand and meet eligibility requirements for programs. 
They are not receiving information about how their applications are handled 
and, if they are denied participation, w'hy they w'ere denied and how' they 
might succeed in the future. When they do receive loans or other program 
benefits, they are not being helped to use those benefits most effectively to 
improve their operations. 

Some outreach efforts, like the consolidated Service Center approach to 
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providing comprehensive services to USDA customers, have created new bar- 
riers. Their locations have not considered the needs of minority and limited- 
resource customers who may have difficult)' in reaching more distant centers 
than customers with greater resources. Their services have not provided for 
cultural and language differences that make USDA programs inaccessible or 
less relevant to minority customer needs. .And their services have failed to 
recognize the different needs of small-scale enterprises, be they farms, busi- 
nesses, communities, or families. 


Cultural Insensitivity Interferes with 
Minority Participation 

USDA program outreach efforts have not made sufficient use of partnerships 
with community-based organizations, land-grant and other educational insti- 
tutions, and program diversity initiatives that understand the specific needs of 
minority and limited-resource customers. These organizations and institutions 
can help USDA agencies address discriminatory' program rules, develop 
appropriate special programs, and target outreach in the most effective ways 
to reach minority communities and other groups with special needs. 

Customers at the recent listening sessions reiterated the special needs of 
different minority' and socially disadvantaged communities. All communities 
agreed that they are overlooked when information is released about available 
USDA programs. USDA agencies do not make use of minority community 
organizational and media outlets to be sure all eligible participants know 
about their programs. Cultural barriers prevent the communication necessary 
for good service by USDA programs. 

All communities also agreed that minority youth are being discouraged 
from becoming farmers. They w itness the struggles of their parents to obtain 
fair treatment and the poor return for their efforts. Listening session partici- 
pants said young minorities are not reciuited for USDA youth programs in 
sufficient number. And those few who do choose to try' to form are turned 
down for ownership and operating loans because they are too young or too 
inexperienced, even when they hold college degrees in agriculture. 

Young men and women who want to follow in the family footsteps, either by 
taking over the family firm or by buying their own, oftentimes find it difficult to 
obtain financing for their ventures. According to several speakers at the listening 
sessions, FSA has denied loans to new' or beginning farmers despite yea is of 
working on their family farm or receiving advanced degrees in agriculture. 

A farmer at the Halifax, NC, session said that in 1994, his son received a 
letter from FmHA which said, “You lack sufficient training and experience 
and education to be successful in farming to assure reasonable re-payment for 
the loan requested.” His son, who grew' up on a 300-acre family farm, was a 
graduate of A&T State University with a major in agricultural education. 
Since his son had inherited land and equipment from his grandfather, all he 
needed was operating money. This speaker mentioned an FmHA pamphlet 
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for young farmers which says “You’re interested in being a young fanner, 
then FmHA wants to help.” As the speaker said, “Where is the help?” 

A special case exists among American Indians on Tribal lands. USDA pro- 
grams have not addressed their special status as sovereign nations and have 
not accommodated the special needs of their ownership of land in trust. The 
county delivery system ignores the political boundaries of Tribal govern- 
ments. Lack of cooperation between the Department of the Interior, with 
responsibility for Indian affairs, and the USDA, with its responsibilities for 
agricultural, rural, and food and nutrition programs, interferes w ith delivery 
of needed services to American Indians. Program rules specifying particular 
forms of land ownership for eligibility prevent American Indians from access 
to assistance they need to develop their agriculture and conserve their land. 

Hispanic and Asian-Amencan farming communities expressed concern that 
cultural differences in approaches to farming, in family and community tradi- 
tions, in language, even in diet, are not being considered in the ways USDA 
delivers its programs. They express a perception that USDA has begun to rec- 
ognize the shortcomings in its outreach to African-American and American 
Indian customers, but that it has yet to even identify that there is an unmet 
need in the Hispanic and Asian-American communities. 

One of the most neglected customer communities, with few representatives 
at the listening sessions, was the farmworker community. According to this 
group, USDA has almost completely failed to acknowledge its responsibili- 
ties for addressing the needs of this community of agricultural workers. 


Research and Education Needs of Minority, Small-Scale, 
and Limited-Resource Farmers and Ranchers Have 
Been Neglected 

Beyond direct assistance programs. USDA research and extension efforts are 
not adequately addressing the unique needs of small, limited-resource, and 
minority farmers and ranchers. These include the need for intensive enterprises, 
appropriate teclinological practices, value-added products, management and 
marketing strategies, and the systematized of these into profitable operations. 

Funding for the 1 890 and 1 994 land-grant institutions has not been ade- 
quate. Speakers at the Belzoni, MS, listening session said that the “disparate 
funding” between the State’s 1890 and 1862 institutions by USDA has also 
contributed to the problems facing minority fanners in the State. Funds for 
1890 and 1994 institutions should be directly appropriated in proportion to 
the number of minority formers in the State. At the Washington, DC, session, 
the Secretary w r as asked to act on a proposal submitted several weeks ago to 
create partnerships with institutions serving Asian-Pacific Americans. 

Also, the lack of representation of small, limited-resource, and minority 
fanners and ranchers on many research and education advisory boards has 
reduced the responsiveness of research and education programs to the specific 
needs of these under-represented groups. Minority customers are also more 
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USDA Small and Disadvantaged Business 
Procurement Accomplishments FY96 
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likely to participate in research and education programs if at least some of 
those delivering the programs and on the advisory committees are of the 
same race, sex, and ethnicity'. 


Including Small Businesses in USDA Programs 

Outreach efforts to expand contracting for goods and services to support 
USDA agencies have also been a source of complaints. Minorities, women, 
and other under-represented groups say that USDA agencies favor nonminori- 
ty contractors for general operating goods and services. 

USDA set procurement goals in fiscal year 1996 for all small businesses, and 
within that category' for small disadvantaged businesses participating in the 
Small Business Administration (SBA) 8(a) program, for other minonty-owned 
small disadvantaged businesses, and for women-owned businesses. Although 
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the Department met its goal only for 8(a) participant businesses, it came close 
to the goals in several other categories. Accomplishment by mission area and 
agency, however, varied w idely, from a high of exceeding all USDA small and 
disadvantaged business procurement goals in the Natural Resources 
Conservation Service and Forest Serv ice to a low of meeting none of those 
goals in the Farm Service Agency and the Agricultural Marketing Service. 

Along the same lines, the Foreign Agricultural Service (FAS) operates an 
Export Promotions Program that assists U.S. agriculture and food-related 
businesses in reaching overseas markets. Minorities have not been well-repre- 
sented, either among employees or among cooperating businesses. FAS also 
has not focused much attention on developing markets in African nations, 
countries in which many African-American businesses are interested. 





Current Funding Priorities Are Inadequate To Address 
the Needs of Minority and Limited-Resource Customers 

All of these voids in USDA’s program delivery' are exacerbated by the 
increasing shortage of funds available for program delivery. Yet shortage of 
funds is no excuse for inaction. USDA has not dedicated enough of its avail- 
able funding to serving the needs of minority and limited-resource customers. 
Both increased funding and a retargeting of already available funds are neces- 
sary to address the Department’s failures in respondmg to the needs of these 
underserved customers. 


C learly, USDA has not effectively protected, supported, or promoted 
small and limited-resource farmers and ranchers and other under- 
served customers. Not only have they often not been served at all, 
but in many cases the service has appeared to be detrimental to the survival 
of minority and limited-resource farmers. The recent Civil Rights listening 
sessions revealed a general perception of apathy, neglect, and a negative bias 
towards all minorities on the part of most local USDA government officials 
directly involved in decision making for program delivery'. A reporter at the 
recent listening session in Tulsa, OK. observed that minority' farmers are not 
sure w'hich condition “w'as worse — being ignored by the USDA and missing 
potential opportunities or getting involved with its programs and facing a 
litany of abuses.” 

Minority farmers have lost significant amounts of land and potential farm 
income as a result of discrimination by FSA programs and the programs of 
its predecessor agencies, ASCS and FmHA. Socially disadvantaged and 
minority farmers said USDA is part of a conspiracy to take their land and 
look to USDA for some kind of compensation for their losses. 

Because of the traditional selection process for employees and management 
within the FSA program delivery' system. State and county committees and 
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their staffs have not been held accountable for carrying out USDA nondis- 
crimination policies. The non-Federal status of county employees allows for 
less diversity and accountability to the Departmental civil rights policies. 
Under-representation of socially disadvantaged groups on State and count}' 
committees and in the county offices contributes to mistrust of the 
Department. The Rural Development mission area faces similar charges of 
discriminator}' delivery of programs and lack of accountability of its State 
directors. 

The process for resolving program complaints has failed. Minority and lim- 
ited-resource customers believe USDA has not acted in good faith on the 
complaints. Appeals are too often delayed and for too long. Favorable deci- 
sions are too often reversed. 

Some problems of inequitable delivery of services stem from program rules 
and legislation that — intentionally or not — have the effect of disqualifying 
limited-resource customers from USDA programs. Eligibility requirements 
limit the participation of limited-resource customers while complicated forms 
and program regulations discourage participation. 

Poor outreach efforts are central to the USDA’s failure to meet the program 
needs of minority, small-scale, and limited-resource farmers. USDA Service 
Centers are not well located to serve socially disadvantaged customers and 
are not always accessible to the disabled. County offices and Service Center 
staffs do not provide the necessary assistance to socially disadvantaged cus- 
tomers in understanding regulations and completing complicated applications. 

USDA agencies have also failed to establish working relationships with 
community-based organizations and educational institutions that could help 
communicate USDA programs to underserved communities. As a conse- 
quence. cultural and language differences that interfere with minority partici- 
pation in USDA programs have not been addressed sufficiently. 

The special needs of small-scale and limited-resource enterprises have also 
not been addressed, either in the area of technological improvements and 
alternative enterprises, or in the area of marketing. USDA has also failed to 
consistently meet its goals for increasing procurement from small and disad- 
vantaged businesses. 

Limited funding cannot be an excuse for inadequate targeting of funds to 
minority and limited-resource customers. However, increased funding, as well 
as improved targeting, would do much to improve minority and limited- 
resource customer participation in USDA programs and to demonstrate the 
Department’s commitment to serving their needs. 
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Workforce Diversity and 
Employment Practices 


Background Wk any of the problems in USDA’s program delivery system are related 

to the level of diversity in the Department's workforce. USDA cus- 
I VI tomers at listening sessions expressed their concern about diversity, 
or rather the lack of it. in USDA service centers. Minority formers in particu- 
lar said that because the workforces in many county offices are not diverse, 
they are often forced to deal with employees who not only did not understand 
their needs and concerns, but who blatantly discriminate against them. 

Although women, minorities, and persons with disabilities have made gains 
over the past decade, the CRAT found that these groups continue to be under- 
represented in many USDA agencies. This includes, significantly, the offices 
of the Secretary and the Subcabinet, which according to many managers and 
employees set examples for the rest of USDA. 


How the CRAT Defines Workforce Diversity 



Workforce diversity is an integral part of USDA’s mission. The CRAT 
believes that, fundamentally, workforce diversity is an effort to improve the 
way all employees work together to accomplish USDA’s missions. It means 
making every effort to find and use the rich human talent and diversity of the 
Nation. More than just an idea and a goal, it is a way of looking at ourselves 
and each other, an openness to difference and innovation; a realization that, 
as Secretary Glickman has said, America’s strength is in our differences. 

Workforce diversity is also a commitment to provide training and career 
development opportunities to all USDA employees, so that their potential is 
fully used. It’s w hat the “People’s Department” is, or should be, all about — 
fair and equal treatment for all USDA employees and customers. Where 
diversity is valued as a source of strength, employees of differing race, color, 
age, sex, sexual orientation, national origin, religion, marital status and 
people with disabilities are allowed to contribute effectively at all levels of 
USDA; employees are given an opportunity to develop, advance, and 
contribute to the USDA mission; managers at all levels understand, embrace, 
and effectively use the diverse values, beliefs, and behavior of USDA’s 
employees. 

Workforce diversity is not giving preferential treatment in violation of 
merit system principles. It is not denying opportunity to one group to hire, 
train, or promote another group; and it is not a quota program, which is 
neither legal nor advocated. 
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Minority and Women Under-Represented 
in USDA’s Workforce 



While a few USDA agencies 
have made great strides in 
diversifying their workforce 
at all levels, most continue 
to lag far behind in providing 
the same levels of diversity in 
their professional, mid-, and 
senior-level positions. 


According to the U.S. Department of Labor, between 1990 and 2000, women, 
minorities, and immigrants will account for 80 percent of the United States 
labor force growth. The “Framework for Change: Work Force Diversity and 
Delivery of Programs,” a USDA report released in 1990, found that USDA 
had a need to remedy under-representation in its workforce by providing 
equal employment and promotion opportunities for all employees. When this 
statement was made. USDA ranked 52nd out of 56 Federal agencies in the 
employment of minorities, women, and individuals with disabilities. 

In 1990, USDA established a goal to build a diverse workforce that approx- 
imates the Nation's labor force at entry, mid. senior, and executive levels and 
to ensure that the workforce would deliver programs in an efficient, effective, 
and fair manner by 2000. The 1995 GAO report cited earlier noted that while 
women and minorities at USDA had made progress in their relative levels of 
representation since 1984, compared with white men, they were still repre- 
sented in lower relative numbers in the agencies’ key job categories. In gener- 
al, the relative numbers of white women and minorities in the SES ranks of 
USDA has increased since 1984. However, white men continued to dominate 
the higher ranks of USDA’s top positions in 1996. 

These statistics, however, do not tell the whole story. .An analysis of USDA’s 
workforce by Professional, Administrative. Technical, Clerical, Other, and 
Blue Collar (PATCOB) series shows that men continue to dominate the profes- 
sional ranks in USDA, accounting for over 77 percent of the 28, 1 0 1 profes- 
sional positions. White men in particular account for 18,678 or 66 percent of 
all professional positions in USDA. Women continue to hold the majority of 
the 7,057 clerical positions in USDA, filling 92 percent of those positions. 

While a few USDA agencies have made great strides in diversifying their 
workforce at all levels, most continue to lag far behind in providing the same 
levels of diversity' in their professional, mid-, and senior-level positions. (See 


Members of the Civil Rights Action 
Team at a listening session. 
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USDA Work Force Compared to 
Civilian Labor Force in 1996 


USDA Permanent 
Work Force 
(All Grades) 


Civilian 
Labor Force 





White Men 

42.6% 49.3% 

White Women 

£ 35.3% + 31.8% 

Black Men 

A 4 - 9% A 3.7% 

Black Women 

JL 5.4% 5.8% 

Hispanic Men 

i 

4.8% 3.1% 

Hispanic Women 

* 3.3% ♦ 1.7% 

Asian-Pacific 
American Men 

t 1.5% , .8% 

Asian-Pacific 
American Women 

♦ 1.3% ♦ 1.5% 

American Indian 
Men 

. .3% t 1.5% 

American Indian 
Women 

. .3% ♦ 1.0% 


Source: EEOMAS data for September 30, 1996 
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• 

• 

White Men 

A 

67.9% 

# 

« 68.0% 

White Women 

A 17.9% 

™ 19.0% 

Black Men 

t 4 0% 

7.8% 

Black Women 

3.9% 

* 2.6% 

Hispanic Men 

* 2.0% 

♦ 1.3% 

Hispanic Women 

. .6% 

.3% 

Asian- Pacific 
American Men 

t 2.1% 

• .8% 

Asian-Pacific 
American Women 

, .6% 

0% 

American Indian 
Men 

t .8% 

0% 

American Indian 
Women 

. .2% 

.3% 


“Presidential appointees, career and non-career SES positions, senior level positions, scientific 
and technical positions, and USDA judges. Does not include senior foreign service positions. 
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the agency workforce profiles in Appendix C for detailed information on 
USDA employment statistics.) 

According to data from the Equal Employment Opportunity Monitoring 
and .Analysis System (EEOMAS), relative to the Civilian Labor Force, 
Hispanics are the most under-represented minority group in USD. A followed 
by Asian-Pacific .Americans. Hispanics. who are not well represented at any 
grade level, are the fastest growing minority group; many estimate that they 
will be the largest minority group by 2012. American Indians have been able 
to achieve and exceed parity in USDA overall, but are under-represented in 
some regions and grade levels. 


Employee Perceptions of Workforce Diversity at USDA 

Statistics tell only a small part of the story. Workforce diversity is about how- 
well USDA treats, values, and taps the potential of everyone in its workforce. 
By that measure, according to employees who spoke at CRAT listening ses- 
sions, USDA is not very diverse at all. 

Statistics alone do not explain why USDA’s workforce looks as it does, or 
w hat has and has not been done by USDA managers to help or hinder diversity. 
At listening sessions at USDA’s National Finance Center (NFC) in New Orleans, 
at Woodland, CA, and at the Jefferson Auditorium in Washington, DC, minority, 
female, and employees w ith disabilities told the CRAT that they face a different 
set of standards when trying to advance in their careers at USDA. 

Many contend that personnel rules, regulations, and policies are applied 
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the listening sessions said that 
those who refused to engage 
in sexual relationships with 
their supervisors often were 
denied promotions and/or 
transfers. In some instances, 
careers were “ destroyed and 
the work situation turned 
violent” 


differently for women and minority employees. Black employees, many with 
college degrees, said they were turned down for technician positions or even 
many entry-level positions, because they do not qualify. They spoke about the 
inability of black employees, even those with prior government experience, to 
be converted to permanent positions. One employee who applied for an 
accounting technician job said he was told that his hands were too laige to 
use an adding machine. 

Minority and female employees told of being unfairly denied promotions, 
permanent positions, developmental assignments, training, and awards, and 
they spoke of having their positions downgraded and eliminated. They said 
managers often detail “favored’' employees into vacant positions prior to adver- 
tising those positions. This practice gives the detailed employees valuable 
experience in the job, which strengthens their resumes and often guarantees 
their eventual selection. Such “pre-selection” tactics are problems at all grade 
levels, including SES positions, minority and female employees said. 

There is a perception that the Forest Service is using its “surplus list” to 
retaliate against employees who filed complaints. The surplus list, officially 
called the Forest Service’s Employee Placement Service, is used to identify' 
positions that will be reduced, eliminated, or moved in response to budget 
cutbacks. 

Because they represent only a small portion of USDA’s workforce, Asian- 
Pacific American employees said they “feel invisible.” Despite their special- 
ized degrees or educational achievements, many .Asian-Pacific .American 
employees at NFC said that they have a hard time getting promoted. In 
addition to a “glass ceiling,” they believe there is a “sticky floor’ for them 
because none can rise above the GS-12 level. Others said that managers used 
employees’ accents as excuses to hold them back. 

As noted earlier, many USDA employees described what they called 
“hostile work environments.” Other employees, particularly at the NFC, 
contended that nepotism and favoritism were widespread throughout their 
agency. They said that promotions were given to employees w'ho were 
friendly with or related to managers. 

Female employees at some of the listening sessions said that those w'ho 
refused to engage in sexual relationships with their supervisors often were 
denied promotions and/or transfers. In some instances, careers were 
“destroyed and the w'ork situation turned violent.” 

A Forest Service employee at the New Orleans listening session compared 
the situation to someone who has cancer, adding that if the cancer is ignored, 
it destroys everything around it, and “eventually destroys its host, the very 
thing that is essential to its livelihood.” While NFC and the Forest Service are 
cited in these examples, these recurring themes can be applied to other USDA 
agencies as well. 

The CRAT also heard from employees with disabilities. Approximately 
1,142 employees ( 1.2 percent) in USDA have indicated that they have a target- 
ed disability. Targeted disabilities are 29 specified severe disabilities. At 
employee listening sessions, individuals with disabilities said that even though 
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Table 1: USDA Employees 
with Targeted Disabilities 


Position 

Levels 

Number 

Percent 

SES 

2 

0.5 

GS 13-15 

87 

0.7 

GS 9-12 

369 

0.9 

GS 1-8 

639 

1.9 

Wage Grade 
& Other 

39 

2.0 


they are competent in their skills and abilities, they often cannot cany out and 
complete assignments because they lack adaptable equipment for the hearing- 
or visually-impaired. Many times. USDA agencies also fail to provide material 
in the necessary format, such as Braille or closed-captioning. 

At the Washington, DC, listening session, a Forest Service employee 
described the frustration of many disabled USDA employees regarding the 
lack of special accommodations, which they need to fully participate in meet- 
ings and listening sessions. She said that while EEOC Management Directive 
712 clearly provides avenues to enable employees with targeted disabilities 
to be promoted and to receive training, approximately 70 percent of those 
with disabilities in the Forest Service are in GS-7 or below positions. The 
employee said, “While persons with targeted disabilities represent 7 percent 
of the Civilian Labor Force [CLF], they only represent 1.28 percent [394 
employees] of the workforce at the Forest Service.” The CRAT has not been 
able to verify the CLF numbers for persons with targeted disabilities. (Table 
1 provides information on the number of employees w ith targeted disabilities 
in USDA.) 

The CRAT found that USDA has not taken advantage of the existing 
Federal programs available to help agencies in recruiting and hiring employ- 
ees with disabilities. The Workforce Recruitment Program for College 
Students with Disabilities is one recruitment source; however, in 1996 USDA 
hired only three students under that program. 

Employees at all of the listening sessions told of harassment or reprisals 
after they had filed complaints or come to the defense of co-workers. They 
complained that their supervisors suffered no consequences, even after having 
been found guilty of committing various offenses. In some instances, these 
supervisors were promoted and their careers advanced with no ill effects. One 
employee told of a manager w'ith four findings of reprisal against him who 
recently received a temporary assignment as acting head of a regional office. 
Fear of reprisal or harassment has kept some employees with legitimate com- 
plaints or concerns from speaking out. Several employees at the listening ses- 
sions said that they hesitated to come forward for fear of reprisal and that this 
fear kept other employees from speaking out. 

Two speakers at the Washington, DC, employee listening session identified 
themselves as members of the USDA Gay, Lesbian, and Bisexual Employees 
Organization (GLOBE) and both spoke of the hostility and ridicule they have 
experienced from others when they disclosed their sexual orientation. .An 
employee at the Woodland, CA, session said that for 22 years, from the sign- 
ing of Executive Order 10450 by then-President Dwight Eisenhow’er branding 
homosexuals as perverts and excluding them from the Federal civil service, to 
a 1975 Civil Service Commission memorandum which declared such dis- 
crimination a prohibited personnel practice, it was impossible to serve one’s 
country as an openly gay or lesbian Federal employee. Despite this policy 
change, many gay and lesbian Federal employees remained in the closet 
because of the discrimination experienced by others w'ho were open about 
their sexual orientation. As this employee said, “it takes an enormous amount 
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of energy to maintain a cover 24 hours a day. Sadly, for many employees the 
stress is too much and they spiral downwards into various forms of dysfunc- 
tional and self-destructive behavior.” 


Past Recommendations on Workforce Diversity 

These issues are not new'. Several past reports and task forces have identified 
problems in workforce diversity as well as proposed solutions, but little has 
been done to implement those recommendations. 

The Secretary’s 1996 Blue Ribbon Task Force on Equal Opportunity and 
Diversity stressed the importance of having effective AEP’s in place. Several 
of the recommendations of the Task Force which were adopted by Secretary 
Glickman concerned strengthening agencies’ AEP’s. The Secretaiy directed 
the Assistant Secretary for Administration to issue guidance on existing 
statutes and regulations for executing the AEP program; and each Subcabinet 
official w'as directed to issue a statement to her or his agency heads reiterating 
the need to comply with their submitted plan. The Assistant Secretary for 
Administration also was directed to issue an official semi-annual report on 
each agency’s compliance with its AEP. 

An effective AEP w'ill ensure that IJSDA is taking the necessary actions to 
eliminate the under-representation of women, minorities, and persons with 
disabilities. The Blue Ribbon Task Force reiterated that the development and 
execution of .AEP’s must be carried out in a fashion that is consistent with the 
principles laid out by the Supreme Court in Adarand Construction v Pena. 

The goals and objectives described in AEP’s cannot be transformed uncon- 
sciously into quotas. 

The Task Force also advocated diversity on all USDA task forces, commit- 
tees, and advisor}' groups. USDA is continually establishing task forces, 
committees, and advisor}' groups on a large variety of issues. These groups 
cover a wide range of activities, and provide important developmental oppor- 
tunities for employees to advance their careers. 

USDA has published a regulation requiring that USDA consider diversity 
as part of its appointments to external task forces, committees, or advisory 
groups. Secretary Glickman has also issued a policy statement regarding 
diversity on all internal task forces, committees, and advisor}' groups. Even 
so, several employees, including political appointees, told members of the 
CRAT that diversity is rarely the case, especially when decisions are being 
made about critical issues at the Departmental and agency level, such as the 
Fund for Rural America. 

The opportunity to participate in decision-making bodies provides impor- 
tant career developmental opportunities for minorities and women, whose 
perspectives also add to the quality of decisions that are made. 

The Secretaiy has directed the Assistant Secretary for Administration to 
establish a database containing information on the workforce makeup of each 
agency. Accurate data is essential, especially when the perception is that 


39 CIVIL RIGHTS AT THE U.$. DEPARTMENT OF AGRICULTURE 




671 




Average Processing Time 
of Formal EEO Complaints 
1992-1996 

— — Adjudicated Complaints 
Settled Complaints 
— » All Complaints 


No. of 
Years 



Source: USDA annual reports filed with EEOC 


CIVIL RIGHTS Workforce Diversity and Employment Practices 


minorities and women are being adversely impacted by downsizing. 
(Unfortunately, the Department now has two databases — the EEOMAS and 
the DN714 databases — neither of which contains accurate data.) Based on the 
data available to the CRAT, downsizing has not had a negative impact on 
women and minorities, in fact, these groups have shown slight increases 
largely because many white males accepted incentives to retire. 

The Report of the USDA Task Force on Sexual Orientation, dated January 
3 1, 1994, included a list of recommendations which addressed the issue of 
sexual orientation. The USDA GLOBE provided the CRAT with a revised list 
of recommendations based on that report. These recommendations include 
providing training on the subjects of sexual orientation, homophobia, and 
nontraditional family structures; defining and publicizing the avenues of 
redress available to employees and program recipients who have been sub- 
jected to discrimination based on sexual orientation; and having the 
Department become an advocate for domestic partner benefits, and reintro- 
duction of the Employment Non-Discrimination Act. 


Employee Complaints 

Because of USDA’s lack of effective leadership in civil rights, employees who 
file EEO complaints have load to endure a truly dysfunctional system. 

Under the EEO complaint process, employees who believe they have been 
discriminated against in the workplace must first contact a USDA EEO coun- 
selor. The counselors report to a central USDA civil rights office as a result of 
a 1994 reorganization. During the counseling stage, counselors tell employees 
about their EEO rights, and employees are encouraged to “informally 
resolve” the matter. If the matter is not resolved, then a “formal complaint” is 
filed with one of USDA’s civil rights offices. The case must then be investi- 
gated before a decision is reached. Although there are legally established time 
limits, employees often don’t hear anything about their cases for years. 

One part of the problem is strictly the volume of complaints. USDA has 
figures on EEO complaints closed, opened, and pending during the last 5 
years (see chart next page). 

The numbers clearly show that, with the exception of a decrease in 1 996 
due to the reconciliation of data, complaints are being filed faster than the 
Civil Rights office can handle them. Between 1992 and 1996, USDA reported 
that complaints took anywhere from 1 to 3 years to close, either by settlement 
or decision. The listening sessions suggest that resolution may be taking 
much longer. 

Employees at the listening sessions complained about the process and the 
lack of responsiveness on the part of USDA’s Civil Rights office. An NFC 
employee w r ho filed a complaint in 1992 said the only contact he ever 
received from USDA was in June 1996. Although the letter apologized for 
the delay and assured him he would receive prompt service, he said he has 
heard nothing further and his calls have gone unretumed. 
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Backlog of Formal EEO Complaints 
Filed Against USDA by Employees 
1992-1996 


Filed or remanded in FY 


Remaining at end of FY 



•This figure is lower because 432 cases were closed due to a comprehensive audit (reconciliation of data). 
Source: USDA annual reports Tied with EEOC; Office of Operations 
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One woman said she had filed a complaint because she feared for her life, 
and 6 weeks later, received a form letter asking her to contact an EEO coun- 
selor. A Forest Service employee in California believes the EEO complaint 
process and the people running it are “an adversary toward the employee 
rather than what their job is supposed to be.” Feeling they have nowhere else 
to turn, many employees have gone directly to the Secretary’s office. 

Another oft-expressed complaint about the EEO process is the failure of the 
civil rights staff to honor confidentiality. An employee in New Orleans chaiged 
that “by the time you get back to your desk, your supervisor and those who you 
are alleging these charges against know everything you have said.” 

Employees also echoed the theme that agencies, in particular the Forest 
Service, have not complied with the terms of settlement agreements or taken 
the corrective actions mandated by EEOC or other adjudicative bodies in 
their decisions. One employee said when she reported the non-compliance to 
USDA’s compliance division, she was simply told to go to court. 

A sentiment frequently voiced by employees and managers alike is that the 
EEO office and the Department are more concerned with settling complaints 
than with solving the real workplace problems. During the New Orleans listen- 
ing session, several employees complained that they were pressured by EEO 
counselors not to go through with an EEO complaint. An employee relations 
specialist in Washington, DC, characterized the process as one of “giving out 
money in exchange for withdrawing a complaint.” She added that while set- 
tling all complaints may be fine if the only concern is settlement rates, “legiti- 
mate issues of discrimination” become “lost in this process of settling.” An 
EEO specialist at the Woodland session said: “It is more economical to resolve 
these issues, not to settle complaints, but to resolve the issues.” 

The focus on settlement is evident in the USDA “resolution model.” The 
underlying premise of the model is that it is better for managers to resolve 
their own disputes than to have a judge do it for them. That model makes 
sense as far as it goes, but it uses a settlement “formula.” Little attention is 
given to the human aspects of conflict, such as relationships and communica- 
tion. As a result, USDA hasn’t focused on uncovering and resolving the real 
problems in the workplace. So, while complaints may get “settled,” issues are 
never “resolved” and new complaints are filed. 

The fixation on settlement is perpetuated by the high volume of EEO com- 
plaints filed. A 1991 law' that allows employees who prove discrimination to 
receive up to S300,000 in compensator}' damages provides additional incen- 
tive for filing. An employee in New Orleans summed up the fear about those 
cases already in the system: “If they can’t investigate one that’s 4 years old, 
how long is it going to take one to surface that’s filed now'?” 

The EEO system has left the perception that management is not held 
accountable for wrong doing. Many employees contend that when settlements 
are reached, managers who have discriminated go unpunished. Since most 
settlements are “no fault,” there usually is no finding of discrimination, mak- 
ing discipline difficult. Between 1992 and 1996, there was an average of 22 
findings of discrimination per year by USDA agencies in the EEO process. 
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perception that management 
is not held accountable for 
wrong doing. 


The Department has tried new ways to deal with EEO complaints. In 
September 1993, the Department established the Dispute Resolution Boards 
(DRB) to require management to negotiate and settle complaints. The boards 
conduct mini-hearings at the beginning of the formal complaint phase, and 
then assess the case and attempt to work out a settlement. 

A May 1994 study revealed that both employees and managers thought the 
boards were a step in the right direction. However, surveys and focus groups 
revealed that the boards were seen as formal, too late in the process, and con- 
cerned only with settlement. They did not deal with improving communica- 
tions or identifying and solving problems. An individual at the Woodland, CA, 
listening session said five or six management officials attend board sessions 
while employees don’t even know how the boards are supposed to work. 

The boards have decreased their activities since FY 1994. For example, in 
the last quarter of FY 1 996, four of the six service centers conducted only 
three DRB sessions combined. Even using the settlement standard by which 
effectiveness has been judged at USDA, the boards in one of the most active 
service centers settled 121 complaints in FY 1994, while the boards in all six 
service centers settled only 88 cases in FY 1996. 

In 1994, USDA moved the counselors front the agencies to the Department’s 
Civil Rights office to improve the eff ectiveness of the counselors. However, 
employees feel the counselors have actually been less effective and responsive 
since the move. 

The fact that agencies settle a high percentage of EEO cases may suggest 
that many complaints do have merit. On the other hand, managers frequently 
maintain that their agencies settle regardless of merit and that they are “hung 
out to dry.” Under the current system, where settlement is the focus, the ques- 
tion of whether discrimination has occurred or not is beside the point. In a 
1996 study, the EEOC observed that while some EEO complaints may not 
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involve discrimination. Federal employees may choose the EEO route 
because they see “no other forum available to air general workplace con- 
cerns.” Few USDA employees have an acceptable alternative route to address 
their workplace complaints. 

Many recommendations have been made to improve the handling of work- 
place disputes. The May 1 994 evaluation of the Dispute Resolution Boards rec- 
ommended the Department move its focus away from settlement and toward 
resolving the underlying problems, even before an employee goes to an EEO 
counselor. On a similar note, the EEOC’s 1996 report concluded that agencies 
could benefit from the use of an “interest based” approach to resolving w ork- 
place disputes, w here emphasis is placed on finding areas of mutual agreement 
that address people’s needs and concerns. A USDA employee focus group on 
EEO and civil rights recommended in July 1993 that USDA allow employees 
to prevail when an agency doesn’t respond within the prescribed timeframes. 
.And a 1996 report commissioned by the Administrative Conference of the 
United States found that the creation of “ombudsman” offices has taken pres- 
sure off of overloaded EEO systems and provided agencies w ith a vehicle for 
identifying and solving systemic oiganizational workplace problems. 

Slowly, USDA is moving in this direction. A few' agencies — the 
Agricultural Research Service, Animal and Plant Health Inspection Service, 
and the Eastern Region (Region 9) of the Forest Service — have established 
mediation systems outside the EEO process. The Secretary, on May 15, 1996. 
directed the Assistant Secretary for Administration to establish a model com- 
plaint prevention system, and directed every agency to create a complaint pre- 
vention program by November 30, 1996. The idea is a good one; how'ever, it 
appears that implementation has been slow. Agencies would benefit greatly 
from Departmental guidance and a coordinated effort toward conflict man- 
agement. Finally, the number of EEO complaints could be greatly reduced if 
managers had the necessary conflict management and communications skills. 
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U SDA’s workforce does not reflect the diversity of its customer base. 
The lack of diversity in field offices adversely affects program deliv- 
ery to minority and women customers of USDA. Since Federal EEO 
and Affirmative Employment laws and policies do not govern the non-Federa 
workforce, it is even less reflective of customers than the Federal program 
delivery workforce. At the highest levels, agencies look to the office of the 
Secretary and the Subcabinet to be models for the kind of diversity USDA is 
expected to achieve. 

Since 1990, when USDA initiated formal efforts to diversify its workforce, 
there has been limited progress. Women, minorities, and those with disabili- 
ties continue to be under-represented in senior management and executive 
positions at USDA. 

Many minority, female, and employees with disabilities believe that they are 
subjected to “hostile w'ork environments" and that they face double standards 
when seeking to advance in their careers at USDA. They chaige managers with 
unfair employment practices in personnel areas regarding preselection, time-in- 
grade, inequities in the distribution of high-visibility assignments, and w'ith vio- 
lation of merit promotion principles. They also perceive that USDA unfairly 
distributes training, awards, promotions, and developmental opportunities. 

Managers do not always aim for workforce diversity when forming task 
forces, committees, and advisory groups, or in the composition of staffs 
responsible for program delivery. Also, recruitment efforts in USDA agencies 
are not coordinated to ensure workforce diversity in the hiring of women, 
minorities, and those with disabilities. 

As USDA strives for a diverse workforce, workforce planning and retention 
programs must be developed and implemented as part of each agency’s 
strategic plan. 

Also, recommendations in the “1994 Report of the USDA Task Force on 
Sexual Orientation" have not been implemented to make certain that discrim- 
ination and/or harassment based on sexual orientation will not be tolerated. 

The EEO complaint system is not timely, is unresponsive, and is generally 
dysfunctional. Too much focus is placed on settlement for settlement’s sake, 
and not enough focus is placed on resolving the underlying problems. 
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The Organizational Structure 
of Civil Rights 


Background Wk Kk a j° r “people” problems, many of them noted already, exist with 

USDA’s civil rights program. However, while preparing this report. 
IVI the CRAT also identified significant organizational and structural 
problems that impact USDA’s ability to ensure civil rights enforcement for its 
customers and employees. 

They include: the absence of one highly placed official with full authority 
over USDA’s civil rights program; inadequate oversight and guidance to 
USDA agencies from the Department’s Civil Rights office; USDA’s failure to 
emphasize eliminating discrimination in program delivery; and. as noted 
earlier, the widespread dissatisfaction with the role of the Office of the 
General Counsel. 


Lack of Strong Civil Rights Leadership at USDA 



The Assistant Secretary for Administration is USDA's senior official responsi- 
ble for civil rights. Although that position has the responsibility for civil 
rights policy and compliance, it does not have the authority or resources nec- 
essary to ensure that programs are delivered and employees are treated fairly 
and equitably. 

On the contrary, the resources and authority for administering programs as 
well as for hiring and employment practices are vested with agency heads. 
And, agency heads’ performance is rated by their subcabinet members, not 
the senior civil rights official. .As mentioned earlier in this report, it is rare 
that agency heads are rated as “does not meet” in their civil rights perfor- 
mance element, even though many USDA agencies have obvious civil rights 
problems. 

This scenario is repeated w ith the agency and mission area civil rights direc- 
tors. Regardless of to whom the civil rights directors report at the agency or 
mission area level, they do not have the authority to rate program directors 
within their agency or mission area on their civil rights accomplishments. This 
lack of close oversight and accountability at the agency level lias led to the 
widespread perception by both customers and employees that the fox is guard- 
ing the henhouse when it comes to enforcing civil rights policies at USDA. 
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Lack of Administrative Management Coordination 



II 

According to a June 1996 
report by the U.S. 
Commission on Civil Rights, 
during the early and mid- 
WHO’s USDA leaders had 


effectively “ dismantled ” 
USDA ’s civil rights 
apparatus. 


Too many administrative issues are elevated to the Office of the Secretary 
without coordination among USDA management functions. There is also a 
lack of cooperation between functions that report to the Office of the 
Secretary' and those that report to the Assistant Secretary for Administration 
(ASA). For example,, the Chief Financial Officer (CFO) and the Chief 
Information Officer (CIO) report directly to the Secretary. Some argue that 
Congress mandated that the CFO report to the Secretary. However, Treasury 
and Interior are examples of Departments which have successfully managed 
this issue by having their ASA also serve as the CFO. 

Several other offices that influence civil rights operate without coordination 
by the Assistant Secretary for Administration. The USDA Service Center 
Implementation Team, which assists the USDA Service Centers with such 
things as automation and outreach, reports indirectly to the Deputy Secretary 
through the Food and Agriculture Council. The Office of Small and 
Disadvantaged Business Utilization, which plays a key role in promoting 
equal opportunity' for small and minority businesses, reports to the Deputy 
Secretary. Improvement in USDA’s civil rights performance will require a 
concerted outreach effort. For that effort to succeed, close coordination with 
USDA’s civil rights functions will be needed. However, there is little coordi- 
nation because there is no one individual ultimately in charge. 


If At First You Don’t Succeed . . . Reorganize, 

Reorganize, Reorganize 

The CRAT’s study of past reports indicates that civil rights at USDA has been 
in a persistent state of chaos because of numerous reorganizations since the 
1980’s. According to a June 1996 report by the U.S. Commission on Civil 
Rights, during the early and mid- 1980’s USDA leaders had effectively “dis- 
mantled” USDA’s civil rights apparatus. 

Until 1993, USDA’s Office of Personnel handled adjudication of EEO 
complaints within the Employee Appeals Staff, which was then renamed 
EEO Complaints Management. The Office of Advocacy and Enterprise 
(OAE) was responsible for adjudicating program discrimination complaints, 
and handled other civil rights functions, such as outreach and enforcement. 

In 1993, the EEO complaints function was briefly transferred to OAE, and 
redesignated the Disputes Resolution Staff, the first step tow-ards consolidat- 
ing all civil rights compliance functions relating to program delivery' and 
employment under the .Assistant Secretary' for Admmistration. 

In a major reorganization of civil rights in 1994, USDA created the Office 
of Civil Rights Enforcement (OCRE), which assumed civil rights responsibil- 
ity for both EEO (primarily Title VII) and program delivery (such as Title VI 
and the Equal Credit Opportunity Act) activities. The reorganization also 
established six regional service centers in Atlanta, Sacramento. Kansas City', 
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Denver. New Orleans, and Washington, DC, whose primary functions are to 
provide counseling and conduct dispute resolution boards for employment 
complaints. 

In October 1995, OCRE’s short life came to an end: USDA divided civil 
rights responsibilities among two new offices — the Policy .Analysis and 
Coordination Center (PACC-CR), and the Office of Operations (00). 
PACC-CR was delegated all civil rights responsibility for USDA, except for 
employment and program delivery complaints, which was delegated to 00. 

In addition to civil rights, OO’s Director is responsible for many other 
functions at USDA, ranging from procurement to security. OO’s Associate 
Director for Complaints Adjudication is responsible for hearing civil rights 
complaints. The Employment Complaints and Adjudication Division, the 
Program Complaints and Adjudication Division, and six regional service cen- 
ters also report to the Associate Director. 

The 1995 reorganization thus moved responsibility for civil rights com- 
plaints to a low'er level than civil rights policy, and has left employees and 
customers confused about which office they should go to for help. 

In June 1996, the U.S. Commission on Civil Rights found that “the impact 
of the numerous reorganizations on Title VI or other civil rights enforcement 
at USDA remains unclear.” The one clear impact the Commission did find 
was negative: “these reorganizations have created considerable upheavals 
among the civil rights staff.... ” 


Civil Rights Leadership Changes Frequently 

Over the years, USDA has had almost as many Departmental Civil Rights 
Directors as it has had reorganizations. The Civil Rights Leadership Council 
cited this as another factor contributing to the disarray in civil rights at USDA. 
They stated that not only has there been a lack of continuity and longevity in 
directors, but that the individuals who have held the position have not had a 
strong background in civil rights, and attributed this to the fact that the position 
has been designated as a “general” senior executive position which can be filled 
by political appointees. The civil rights community advocates designating the 
director position as “career reserved” to ensure that individuals with the appro- 
priate qualifications and background are appointed to this position. 

The Commission on Civil Rights also cited the “revolving door” of Civil 
Rights Directors in the nud- 1980’s, “many of w hom had no civil rights 
experience.” The current Director of Civil Rights is a career employee, but 
did not come from a civil rights background, and has been “acting” in that 
position for more than a year. This has given the perception that civil rights is 
not a high priority in USDA. 

The Civil Rights Leadership Council recommended that USDA’s Civil 
Rights Director should report directly to the Secretary, and that agency Civil 
Rights Directors should report to their agency heads. In 1996. the 
Commission observed that OCRE’s director reported to the Assistant 
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Members of the Civil Rights Action 
Team at a listening session. 


fir 

While some contend that 
elevating the civil rights role 
directly to the Secretary would 
increase both accountability 
and visibility, others felt a 
more effective program could 
be obtained by building 
accountability into agency 
heads ’performance standards 
and giving full authority for 
civil rights program oversight, 
compliance, and enforcement 
to the Assistant Secretary for 
Administration. 



Secretary for Administration, “several layers removed from the Secretary,” 
and called this “a placement which suggests that civil rights enforcement is 
not a high priority at USDA.” 

In the Federal Government, executive Departments are almost evenly split 
on where their civil rights office reports, some reporting directly to the 
Secretary, and others reporting to a Subcabinet official. Some within USDA’s 
civil rights community expressed concern about the increased span of control 
in the Office of the Secretary if the civil rights function were to be elevated. 
Both sides of the issue agree that there is a greater need for accountability 
and commitment at a high level. 

While some contend tliat elevating the civil rights role directly to the 
Secretary would increase both accountability and visibility, others felt a more 
effective program could be obtained by building accountability into agency 
heads’ performance standards and giving full authority for civil rights pro- 
gram oversight, compliance, and enforcement to the Assistant Secretary for 
Administration. 


Lack of Emphasis on Eliminating 
Program Discrimination 

In part because USDA has dedicated most of its civil rights efforts and 
resources to processing employment discrimination complaints, civil rights 
has not been integrated into program delivery. The Fifth Amendment of the 
Constitution and certain Federal statutes mandate that Federal agencies deliv- 
er their programs to the public without discrimination. Title VI of the Civil 
Rights Act of 1 964 requires that programs and activities receiving Federal 
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funds be delivered free of discrimination. Other statutes, such as the Equal 
Credit Opportunity Act, make discrimination in USDA’s lending programs 
illegal as well. 

In the mid- 1970’s, the U.S. Commission on Civil Rights found that 
Federal agencies, including USDA, were not enforcing Title VI effectively. 
Approximately 20 years later, the Commission found that the deficiencies 
from the 1970‘s still existed, and that Title VI enforcement “remained dor- 
mant.” Other than the Department of Education, the Commission found that 
“none of the Federal agencies lias a comprehensive and proactive Title VI 
enforcement program to eliminate and prevent discrimination in each of the 
federally assisted programs it administers.” Commission findings also indicat- 
ed that agency resources for Title VI enforcement are inadequate. 

The absence of adequate enforcement of Title VI and other statutes govern- 
ing program delivery explains why farmers, other customers, and even USDA 
employees at listening sessions asserted consistently that civil rights are being 
violated without effective oversight by USDA. For example, an EEO coun- 
selor for Rural Development in California pointed out that even when she 
completed her investigation of one housing discrimination complaint within 
45 days, “after a year and a half there was still no decision [from 
Washington] in the case.” 

The Commission pointed out that at USDA “one of OCRE’s [the former 
Office of Civil Rights Enforcement] chief responsibilities” is to “oversee, 
coordinate, and monitor the USDA agency heads’ Title VI implementation 
and enforcement programs.” However, “OCRE has not fulfilled this responsi- 
bility adequately,” the Commission found. This inadequacy was attributed, in 
part, to the elimination of the desk officer position, a staff member in the 
central Civil Rights Office assigned to oversee specific USDA agencies. 
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Rights expressed concern 
about the lack of US DA 
resources dedicated to civil 
rights in program delivery. 


The Commission pointed out that USDA did not have units “devoted 
exclusively to policy and planning related to Title VI and other civil rights 
enforcement activities.” Ensuring that Federal programs and federally funded 
programs are delivered in an equal and fair manner requires that USDA’s top 
civil rights officials take the lead in establishing, disseminating, and enforcing 
USDA’s civil rights policies. The Commission found that USDA does have a 
Departmental Regulation, 4330-1, establishing policy and providing guidance 
on compliance reviews, which “lays a strong foundation for USDA’s Title VI 
implementation and enforcement program.” 

However, the Commission reported that “with the exception of a change 
with respect to filing complaints, the USDA regulations have not been revised 
since 1973. In particular, they have not been updated to reflect the Civil 
Rights Restoration Act of 1987, which clarifies that an entire institution is 
covered by anti-discrimination laws even if only one part of that institution 
received Federal funds. The absence of clear legal guidance to agencies and 
civil rights officials hinders enforcement, and makes it difficult to hold man- 
agement accountable.” 

Finally, as noted earlier, is the question of resources. The Commission 
expressed concern about the lack of USDA resources dedicated to civil rights 
in program delivery. For example, in 1982 there were 63 full-time employees 
(FTE’s) carrying out compliance and special emphasis programs. As of 
December 1993, that number had decreased to 20. A 1994 proposal would 
have increased the number of FTE’s to 56. As of this report, however, the 
staff dedicated to program delivery is well below the proposed increase. 

A former Director of OCRE also reported that no USDA money was specifi- 
cally earmarked for Title VI implementation because “external civil rights is 
primarily the function of the program agenc ies, with OCRE maintaining only 
an oversight role.” The Commission found that “the absence of specific funding 
for Title VI allows resources to be transferred from one civil rights enforcement 
activity to another without adequate management planning by OCRE.” 


Civil Rights Responsibilities Divided Between the 
Department and the Agencies 

Another problem with enforcing civil rights in program delivery is fragmenta- 
tion. Agency civil rights directors have a number of responsibilities. For 
example, USDA agencies each perform some complaint processing functions. 
However, the Commission noted that the respective roles of OCRE and the 
agencies were not clearly defined. The Commission also found that OCRE 
was providing technical assistance to agencies on civil rights statutes, not 
proactively, but only w'hen requested. 

Before the 1994 USDA reoiganization, most agencies had their own civil 
rights offices. USDA’s policy required these offices to report directly to the 
agency head, in order to provide the agency’s director of civil rights direct 
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Of the cwrent staff in the 
Department ’s two civil tights 
offices, two-thirds work on 
EEO complaints. That means 
only a small percentage of 
US DA 's civil rights staff 
works on civil rights issues 
relating to program delivery. 


access to the agency head without intervening layers of supervision that 
might impede access. However, this was not implemented consistently 
throughout the Department. The 1994 reorganization required each 
Subcabinet officer to consolidate all mission area administrative functions 
using either a “lead agency” or “center of excellence” approach. 

This followed a November 1993 directive by then-Secretary Espy to each 
Under and Assistant Secretary to establish a “Board of Directors ” which w as 
to include a senior civil rights official. 

Thus, the channels of communication and accountability in the civil rights 
area at the mission level are inconsistent. In addition, some agency field 
offices have civil rights personnel who report to their program managers in 
the field, and not to the agency’s central civil rights office. The CRAT con- 
cluded that agency heads, because they have authority and resources to man- 
age people and programs, must be held accountable for civil rights. Ensuring 
oversight and compliance should be the role of the Assistant Secretary for 
Administration, at least until such time as the agency heads can be trusted to 
hold themselves accountable. 


Lack of Civil Rights Expertise 

The Civil Rights Commission’s report on the lack of Title VI enforcement 
also pointed to USDA’s lack of civil rights specialists in program-related civil 
rights issues. Many of the Department’s civil rights resources are devoted to 
processing of employment discrimination complaints. Of the current staff in 
the Department’s two civil rights offices, two-thirds work on EEO com- 
plaints. That means only a small percentage of USDA’s civil rights staff 
works on civil rights issues relating to program delivery. 

According to the Commission, the 1994 civil rights reorganization was 
deficient because OCRE did not separate internal and external civil rights 
issues into separate offices. The Commission predicted that “a probable con- 
sequence is that USDA’s Title VI enforcement program may suffer as OCRE 
responds to pressures to improve USDA’s internal civil rights program.” It 
recommended that USDA establish “two separate units, with different super- 
visory staff” one for internal and one for external civil rights issues. 

Comments at listening sessions indicate that employees believe USDA’s civil 
rights offices are dysfunctional. The widespread perception is that the 
Department’s civil rights offices are “dumping grounds.” where many employ- 
ees end up as a result of settlements of their own EEO complaints. Since 1 989, 
at least 1 1 employees have been assigned to USDA’s civil rights offices by way 
of EEO settlements, most at the GS-13 or GS-14 level. On top of all this, there 
is general dissatisfaction within the Civil Rights office. As of January 1997. 
there were 3 1 EEO complaints against the Departmental civil rights offices. 
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Members of the Civil Rights Action 
Team at a listening session. 


The Role of the Office of the General Counsel 
Is Unclear 

The perception that the Office of the General Counsel is hostile to civil rights 
has been discussed earlier in this report. OGC’s legal positions on civil rights 
issues are perceived as insensitive at the least, and racist at worst. Correcting 
this problem is critical to the success of USDA’s civil rights program. 

The CRAT found at least four Federal Departments — Health and Human 
Services, Housing and Urban Development, Labor, and Justice — that have 
legal divisions devoted exclusively to civil rights. 

The General Law Division in OGC is USDA’s principal legal advisor on 
civil rights matters. It provides legal advice to the Department on civil rights 
issues; reviews draft regulations, reoiganizations. and policies for USDA’s civil 
rights office; and represents USDA agencies in hearings before the EEOC on 
employee discrimination complaints. When an employee or customer sues 
USDA in court for discrimination in employment or program delivery, various 
OGC divisions assist the Department of Justice in defending USDA. 

However, the CRAT has found that attorneys who practice civil rights law 
at OGC are not required to have specialized experience or education in civil 
rights when they are hired. They acquire their civil rights experience on the 
job. In addition, most of OGC’s lawyers working on civil rights issues work 
on non-civil-rights issues as well. 

Agency civil rights directors told the CRAT that they do not seek assistance 
from OGC because OGC is perceived as unresponsive. They stated that OGC 
attorneys need a better understanding of the mission areas that they service. A 
number of the directors expressed the need for OGC to assign a civil rights 
attorney to each mission area. Others told the CRAT that they do not under- 
stand the role of OGC regarding civil rights. 

Another reason for the perception that OGC is insensitive when it comes to 
civil rights is the lack of diversity among OGC’s attorneys. According to 
recent USDA figures, w'omen make up 34.2 percent of the lawyers; however, 
only 5.4 percent of the lawyers are minorities. A USDA report on diversity 
and under-representation for USDA agencies found that OGC has “a manifest 
imbalance in the representation of black men." There is one black male 
attorney in OGC. 
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Conclusions 


There are no minority senior executives at OGC. Nor are there minority 
attorneys working on civil rights. At the GS-15 level, minorities (one black 
male, one black female) represent 6.9 percent. Most important, until OGC 
leads by example and diversifies its professional staff starting at the highest 
levels, it may always be viewed with suspicion regarding civil rights. 


U SDA does not have the structure in place to support an effective civil 
rights program. The Assistant Secretary for Administration lacks 
authority and resources essential to ensure accountability among 
senior management ranks. 

There has been instability and lack of skilled leadership at the position of 
USDA Director of Civil Rights. Dividing up the Department's Civil Rights 
office between policy and complaints has further exacerbated the problem. 
The division of responsibility for civil rights among different USDA offices 
and agencies has left confusion over enforcement responsibilities. Finally, 
OGC is perceived as unsupportive of civil rights. 
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Summary 



T o realize the Secretary’s goal that every USDA customer and employ- 
ee be treated fairly and to finally solve the persistent problems dis- 
cussed in this report, USDA must make decisive breaks with the past. 
Among other things, failure to change will mean that minority farmers 
continue towards extinction; USDA will continue to underutilize a significant 
number of its employees; the Department’s liability for discrimination com- 
plaints of all kinds will continue to increase; and, perhaps most importantly, 
USDA will not accomplish its mission. 

Fundamental change will not be easy. USDA has allowed too many past 
reports to gather dust and too many recommendations to go unimplemented. 

The following recommendations include action steps along with those who 
should be accountable for those actions. These recommendations are not 
intended to address every problem that has been identified. Indeed, the 
Department is too massive, and its programs too numerous, for any one 
report to do that. 

However, the recommendations in this report, when completed, will allow 
the Department to make fundamental changes which will dramatically 
improve USDA’s ability to serve all customers and to fully use the potential of 
every USDA employee. 

The hundreds of customers and employees w ho came forward to share their 
stories with the CRAT, and all Americans, deserve no less. 
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Civil Rights Action Team 
Recommendations 

Lack of Management 
Commitment to Civil Rights 


Delegate to the Assistant Secretary for Administration 
Full Civil Rights Authority 

1 . To ensure civil rights accountability at USDA, delegate to the Assistant 
Secretary for Administration (ASA) full authority — in practice as well as 
on paper — over all civil rights issues at USDA. The ASA may further 
delegate civil rights authority through the Mission Area Assistant and 
Under Secretaries to Agency Heads to administer civil rights programs. 

2. Delegate to the ASA the authority to rate Agency Heads on their civil 
rights performance elements. The ASA will provide feedback to the 
Secretary on the civil rights performance of the Subcabinet. 

3. Revise the present Performance Review Board (PRB) process for mea- 
suring performance of senior executives in civil rights, and implement an 
objective process designed to measure accomplishments based on specif- 
ic goals and objectives. Hold Subcabinet members, Agency Heads, and 
senior officials accountable for implementing results-oriented affirmative 
employment and civil rights implementation plans. 

Action Plan 

A Ensure that the ASA has the full backing of the Secretary and the 
leadership and management skills and abilities necessary to support 
an effective USDA civil rights program. The ASA must have direct 
access and serve as the policy advisor to the Secretary on all civil 
rights issues. 

Who: The Secretary When: Immediately 

B Send a clear and concise message to the Subcabinet that the ASA has 
Hill authority for civil rights but that the Subcabinet, Agency Heads, 
and agency civil rights directors are fully accountable for an effective 
civil rights program in their respective areas of responsibility. 

Who: The Secretaiy When: Immediately 

C. Delegate authority to the ASA to rate Agency Heads on their civil 
rights programs and to provide feedback to the Secretary on the 
Subcabinet’s civil rights performance. Delegation should have provi- 
sion to reassess the need to continue close agency monitoring after 
three rating cycles. 

Who: The Secretaiy When: 30 days 
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D Assess the funding needs for conducting an effective USDA civil 
rights program. 

Who: Assistant Secretary When: 60 days 
for Administration; 

Civil Rights Director 


E Allocate adequate funding to the ASA to implement an effective civil 
rights program. 

Who: The Secretary When: Immediately upon 

receipt of assessment 


Ensure the Department Has Measurable Goals for 
Treating Customers and Employees Fairly and Equitably 

4. The Secretary should revise and reissue USDA’s civil rights policy to 
include specific, measurable goals and objectives in program delivery and 
employment that will provide guidance for senior officials on what they 
are expected to accomplish. The Secretary will hold the Subcabinet and 
Agency Heads accountable for adherence to the civil rights policy. 

Action Plan 

A Revise civil rights policy. 

Who: The Secretary When: Immediately 

B Publicize goals and objectives widely throughout USDA. 

Who: Subcabinet When: Immediately 
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Adopt a USDA Policy on Reprisals 

5. To assure accountability, adopt and enforce a policy that the Department 
will take the appropriate adverse or disciplinary' action against any man- 
ager found guilty of reprisal against any USDA employee or customer. 
Investigate all allegations of reprisal, and abuses of power, and, where the 
allegations appear meritorious, immediately remove the official from 
managerial duties pending full investigation. 

Action Plan 

A Issue policy. 

Who: Assistant Secretary When: Immediately 

for Administration 

B Determine and implement process for investigating reprisal allega- 
tions. 

Who: Assistant Secretary When: Immediately 

for Administration 


Remove USDA Employees Who Do Not 
Perform Adequately on Civil Rights or Who 
Abuse Their Authority 

6. Streamline procedures to allow agencies to quickly take the appropriate 
adverse and disciplinary actions against employees who fail to provide 
programs and services in compliance with all applicable civil rights laws 
and regulations, or who discriminate against or harass USDA customers 
or employees. 

Action Plan 

A Issue new policy and procedures on adverse and disciplinary actions. 
Who: Assistant Secretary When: 60 days 
for Administration 
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The Secretary, the Subcabinet, and Agency Heads 
Must Set Examples of Diversity 

7. The Secretary, USDA’s Subcabinet, and Agency Heads must set an exant- 
pie of accountability and commitment for the Department by ensuring 
that their immediate staffs reflect the desired diversity that the Secretary 
is establishing for the Department as a whole. 

Action Plan 

A Ensure diversity among senior staff. 

Who: The Secretary or When: Immediately 

Subcabinet; Agency 
Heads 


Include Goals in USDA’s Strategic Plan 

8. Include in the Department's Strategic Plans required under the Government 
Performance and Results Act (GPRA) as well as in agency plans, goals as 
outlined in the Secretary’s policy statement to improve workforce diversity 
and civil rights. Affirmative Employment Plans and Civil Rights 
Implementation Plans must also reflect the Secretary’s goals. Set specific 
goals for minority’ and women-owned business participation in all program 
delivery, procurement, export, and business development activities. 

9. Plans should establish reporting requirements to periodically collect data 
from USDA field offices to measure program delivery to minority, 
women, and small and limited-resource farmers. 

10. Plans should include well-defined areas of responsibility and accountabil- 
ity. Performance standards and elements for Agency Heads and all senior 
officials should reflect the specific goals and objectives as identified in 
the Department’s and agencies’ strategic plans. 

Action Plan 

A Plan Department-wide strategic planning session. 

Who: Assistant Secretaty When: Immediately 
for Administration 

B Conduct session/' develop plan. 

Who: Assistant Secretaty When: Complete, within 90 day>s 
for Administration 
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C Plans should include measures such as contracts, loan applications, 
acceptance and rejection rates, status of foreclosure actions, process- 
ing times, and other data critical to determining the quality of serv ice 
provided. 

Who: Agency Heads When: Complete within 90 days 

D Plans should identify the institutional harriers to improving civil 
rights and ending under-representation at USDA and include a com- 
prehensive compliance review schedule to provide effective oversight 
to agency operations. 

Who: Agency Heads When: Complete within 90 day's 


Identify the Core Competencies and Skills Required to 
Effectively Manage People and Serve Customers 

1 1. Identify the core competencies and skills required to effectively manage 
people and serve customers, including recruitment and management of a 
diverse workforce and serving diverse customers. Require all promotions 
and selectees into managerial positions to demonstrate those competen- 
cies. Use employee and peer review surveys to assess managerial compe- 
tence, provide feedback, and develop performance improvement plans for 
managers where needed. 

12. Require and provide ongoing training for all managers to enhance their 
people skills, including managing a diverse workforce. Develop criteria to 
measure effectiveness, provide specific timeframes for managers to 
improve, and require Agency Heads to remove from managerial positions 
those w'hose performance fails to meet the criteria. 


Action Plan 

A Identify core competencies. 

Who: Assistant Secretaiy When: Complete within 180 day 
for Administration 

B Issue policy on promotions. 

Who: Assistant Secretaiy When: Complete within 45 days 
for Administration 

C. Determine process for employee and peer reviews. 

Who: Assistant Secretaiy When: Complete within 45 days 
for Administration 

D Develop training module. 

Who: Assistant Secretaiy When: Complete within 45 days 
for Administration 
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E Develop criteria for measuring effectiveness. 

Who: Assistant Secretary When: Complete within 45 days 
for Administration 


Investigate Alleged Abuses of Authority by Office of 
Inspector General (OIG) and Forest Service, and Advise 
on Role of Office of the General Counsel (OGC) 

13. The Department of Justice (DOJ) should investigate allegations of abuses 
of authority by the Office of Inspector General and Forest Service Law 
Enforcement. 

14. The Secretary should direct the Forest Service to discontinue the practice 
of using its Law Enforcement staff to investigate Forest Service employees. 

15. The DOJ should advise the Secretary' on the role and functions of the 
OGC at USDA as it relates to civil rights. The Secretary should take 
appropriate action to ensure that OGC lias the capacity to provide the 
Department with the quality of legal assistance required for Civil Rights. 

Action Plan 

A Request DOJ review of OIG, OGC, and Forest Service Law 
Enforcement. 

Who: The Secretary When: Immediately 

B Issue directive to Forest Service. 

Who: The Secretary When: Immediately 
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Program Delivery and Outreach 



Manage USDA Programs in Accordance with 
USDA Civil Rights Policy 

16. To assure that local delivery of USDA credit programs is fair and equi- 
table, work with the President and Congress to obtain the authority to 
make personnel selections and manage the Farm and Foreign Agricultural 
Service (FFAS) and Rural Development (RD) mission areas to ensure 
accountability down the line from the Secretary to the State and county 
levels. 

Action Plan 

A The Secretary should work with the White House and Congress to 
change the personnel selection process and system in FFAS and 
Rural Development. 

Who: The Secretary Mien: Within 90 days of this report 


17. Modernize the FSA State and county committee system by converting all 
county non-Federal FSA positions, including county executive directors, 
to Federal status; changing the committee selection process; and remov- 
ing county committees from any farm loan determinations. 

Action Plan 

A Include in the legislative package to Congress amendments to the 
1935 Soil Conservation and Domestic Allotment Act to make all 
FSA county positions Federal and to remove county committees 
from any loan determinations. 

Who: Under Secretary FFAS Mien: In conjunction with 
preparation of the 
legislative package 

B Appoint voting members of under-represented groups to State com- 
mittees where such representation is not currently present. 

Who: The Secretary When: Within 60 days of this 

report 


64 CIVIL RIGHTS AT THE US. DEPARTMENT OF AGRICULTURE 




696 


1 1 1 ■ ■ ■ 


CIVIL RIGHTS Recommendations 



C Include in the legislative package to Congress amendments to the 
1935 Soil Conservation and Domestic Allotment Act to add two vot- 
ing members to county committees that are appointed to represent 
members of groups who are otherwise under-represented on the 
elected county committee. Selection of the two members should be 
based upon recommendations from under-represented groups in the 
county to the State executive director and the State committee. 

Who: Under Secretary FFAS When: In conjunction with 
preparation of the 
legislative package 


18. Conduct a complete review of county committees and county office staffs 
to determine whether nepotism, conflict of interest, and/or discrimination 
in program delivery exists. 

Action Plan 

A Appoint an independent review body in each State to conduct 
reviews. 

Who: FSA Agency Head When: Within 30 days of this report, 
with reviews to be completed 
within 120 days 


B Where violations are found, require immediate corrective action. 
Who: FSA Agency Head When: Within 30 days of completed 

review 


19. Establish a system to assure timely and equitable handling of loan appli- 
cations by county offices, including review and concurrence by FSA and 
Rural Development State directors within 30 days of any adverse deci- 
sion that affects a member of a defined socially disadvantaged group. 

Action Plan 

A Instruct FSA and Rural Development Agency Heads to notify State 
directors of current disparities in loan processing times and require 
immediate corrective action. 

Who: FSA and Rural When: Within 30 days of this report 

Development 
Agency Heads 
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B Instruct FSA and Rural Development Agency Heads to establish an 
ongoing monitoring system for loan application processing, includini 
provisions for concurrence of State directors in any adverse decision: 
involving socially disadvantaged customers. 

Who: FSA and Rural When: Within 30 days of this report 

Development 
Agency Heads 


20. Require independent review of all pending foreclosures to determine 
whether discrimination in USDA programs contributed to foreclosure 
action. 


Action Plan 

A Reissue policy suspending all foreclosures. 

Who: The Secretary When: Immediately 


B Appoint diverse, independent teams in each State to review whether 
USDA discrimination contributed to pending foreclosure. If evidence 
of discrimination is found, recommend appropriate action to reverse 
the foreclosure and provide compensation for any additional losses. 
Who: The Secretary When: Immediately, with reviews to 

he completed within 60 days 


21. Require that all pending foreclosures or actions leading to foreclosure be 
halted until all appeals of any formal civil rights complaints have been 
completed. 

Action Plan 

A Issue policy halting foreclosure proceedings until customer has 
exhausted all other rights. 

Who: The Secretaiy When: Immediately 


22. Act on all existing program discrimination complaints within the next 
120 days. Resolve those that can be resolved and bring all others to the 
point of adjudication within those 120 days. 

Action Plan 

A Delegate authority to the Subcabinet to implement the recommenda- 
tion in mission areas. 

Who: Assistant Secretaiy When: Immediately 
for Administration 
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23. Require that an agency’s civil rights office elevate a program discrimination 
complaint to the next higher level when no action lias been taken within the 
time limit. When a delay occurs at the next higher level, the agency’s civil 
rights office should apply the adverse inference rule and direct the agency 
to immediately act on the complaint in favor of the customer. 

Action Plan 

A Delegate authority to the Assistant Secretary for Administration, who 
may redelegate that authority to Subcabinet or Agency Heads, to 
implement the recommendation. 

Who: The Secretary When: Immediately 


24. Establish one program appeals system for all Mission Areas at USDA. 
Hold all litigation until the appeals process is complete. 

Action Plan 

A Delegate authority to the Assistant Secretary for Administration to 
establish a uniform program appeals system. 

Who: The Secretary When: Immediately 

B Issue a policy to hold all litigation until appeals are completed. 
Who: The Secretary When: Immediately 


25. The National Appeals Division Director shall consider the impact of the 
NAD appeals process on the civil rights of farmers and coordinate the 
program appeals process with the Department’s program discrimination 
complaints process. 

Action Plan 

A Meet w ith farmer groups, USDA civil rights community, and USDA 
Director of Civil Rights. 

Who: NAD Director When: Immediately 
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26. Require that the National Appeals Division and informal agency program 
appeals processes comply with established legal timelines and establish 
timelines in cases where they are not required by law. When NAD does 
not comply w ith these timelines and the Hearing Officer has ruled in 
favor of the customer, the Hearing Officer’s ruling shall stand. 



Action Plan 

A Delegate authority to the Assistant Secretary for Administration to 
establish a timeline of 90 days for processing appeals where they are 
not already established by law. 

Who: The Secretary When: Immediately 

B Hold NAD and all agencies responsible for handling program 
appeals to meet established timelines. 

Who: Subcabinet When: Within 2 weeks of the 

Secietaiy 's approval 


27. Hold all managers accountable for carrying out the final decisions of the 
National Appeals Division and within 10 working days of their issuance. 

Action Plan 

A Issue policy to all Mission Areas establishing the 10-day deadline. 
Who: Subcabinet When: Within 2 weeks of the 

Secietaiy ‘s approval 


28. To establish a baseline for the number of minority farms, USDA should 
support a voluntary registry of minority farms. This would help USDA 
set goals to halt land loss and to monitor the loss of minority-owned 
farms. 

Action Plan 

A Follow up on recommendations from Albany, GA, and Washington, 
DC, listening sessions. 

Who: Civil Rights Director When: FY 1997 

B Assure that the Census of Agriculture accurately counts minority 
farms, paying particular attention to Tribal lands. 

Who: USDA When: FY 199H 
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29. Fully implement a “Debt for Nature” program as authorized in the 1 996 
Farm Bill and prior legislation. 

Action Plan 

A Implement a “Debt for Nature” program. 

Who: Under Secretaries for When: FY 1998 

FFAS and NRE 


Take Action to Remedy Past Discrimination 

30. Establish and empower a Special Task Force to determine a process for 
providing remediation to farmers who have been discriminated against by 
USDA. Priority should go to farmers w ho have lost or are about to lose 
their land because of discrimination. 

Action Plan 

A Appoint Task Force and delegate appropriate authority. 

Who: Assistant Secretary When: Within 15 days of this report 
for Administration 

B Establish parameters including criteria and timeframes under which 
prior cases will be reviewed. Establish process to examine files, 
gather additional guidance, and determine where discrimination 
occurred. 

Who: Assistant Secretary When: Within 50 days of convening 
for Administration Task Force 

C. Make a fair and equitable offer of settlement to farmers who have 
already received findings of discrimination. 

Who: Assistant Secretary When: Within 120 days of 
for Administration convening Task force 
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3 1 . Allow fanners who have received debt write-down or whose farms are 
pending liquidation to continue eligibility for operating loans. 

32. Allow completion of lease back/buy back agreements extended for lack 
of funds during the 3 years previous to elimination of the program on 
April 4, 1996. where the farm and home plan did show that the operation 
would cash-flow. 

33. Allow incorporation of anticipated tax liability in the tenns of debt write- 
downs. 

34. Allow eligibility for 502 single-family housing program direct loans 

w ithout a credit history if applicants can demonstrate they have been able 
to live independently and pay rent and utility bills in a timely manner. 

35. Allow' EQ1P cost-share payments in the same year conservation practices 
are completed. 


Action Plan 

A Include in the legislative package to Congress amendments to the 
1990 Consolidated Farm and Rural Development Act to revise pro- 
gram rules for operating loans and the lease back/buy back program. 
Who: Under Secretary FFAS When: In conjunction with 
preparation of the 
legislative package 

B Include in the legislative package to Congress language for EQIP 
payments as recommended. 

Who: Under Secretary NRE When: In conjunction with 

development of new EQIP 
regulations 

C Issue policy revisions to change program rules on tax liability for 
debt wTite-downs. 

Who: FSA Agency Head When: Within 30 days of this report 

D Issue policy revision to change policy on eligibility for 502 housing 
program direct loans. 

Who: RIIS Agency Head When: Within 30 days of this report 
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Strengthen USDA Outreach Efforts to 
Under-Represented Customers 

36. Appoint a diverse commission to develop a national policy on small 
farms. 

Action Plan 

A Appoint diverse commission. 

Who: The Secretary When: 60 days 


37. Establish an Office of Outreach in a program mission area to coordinate 
program deliver)' outreach efforts throughout USDA. Assign responsibil- 
ity for the Outreach and Technical Assistance to Socially Disadvantaged 
Farmers (2501) program to this new office to assure Department- wide 
implementation. 

38. Develop a strategic outreach plan, as part of USDA’s strategic plan, for 
which Agency Heads will be held accountable through the Civil Rights 
performance standard. 

39. Establish in each agency an outreach liaison position to coordinate and 
direct outreach programs in conjunction with the new USDA Office of 
Outreach. The agency coordinator must be responsible for monitoring 
outreach goals and accomplishments to under-served customers. 

40. Establish State and National Outreach Councils, comparable to the 
USDA Food and Agriculture Council (FAC), to coordinate outreach 
efforts of all USDA agencies with State and local-level program delivery 7 . 
Require that Outreach Councils establish partnerships with community- 
based organizations and 1890, 1994, and 1862 land-grant institutions, 
HACU. and Research Employment Access Programs Initiative to enhance 
program and service delivery 7 to under-served communities. 

41. Establish a partnership between USDA and the Department of Interior to 
develop a strategic outreach plan to address the needs of American Indian 
agriculture and land conservation. 
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Action Plan 

A Establish an Office of Outreach in a program mission area to coordi- 
nate program delivery' outreach efforts throughout USDA. 

Who: The Secretary When: Within 30 days of this report 

B Assign responsibility for the Outreach and Technical Assistance to 
Socially Disadvantaged Farmers (2501) program to the new Office of 
Outreach. 

Who: The Secretary When: Within 30 days of this report 

C Develop a strategic outreach plan as part of the USDA strategic plan 
for which Agency Heads will be held accountable through the Civil 
Rights performance standard. 

Who: The Secretary When: Within 30 days of this report 

D Establish in each agency an outreach liaison position to coordinate 
and direct outreach programs in conjunction with the new USDA 
Office of Outreach. 

Who: Agency Heads When: Within 45 days of this report 

E The agency coordinator must be responsible for monitoring outreach 
goals and accomplishments to under-served customers. 

Who: Agency Heads When: Within 45 days of this report 

F Establish a State and National Outreach Council, comparable to the 
state FAC, to coordinate outreach efforts of all USDA agencies with 
State and local level program delivery. 

Who: The Secretary When: Within 30 days of this report 

G Work with the Secretary of the Interior to better coordinate USDA 
assistance on Indian lands. 

Who: The Secretary When: Within 60 days of this report 
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Strengthen USDA’s Research and Educational 
Assistance to the Socially Disadvantaged 

42. Require land-grant institutions and major CSREES, ARS, ERS, FS, and 
NRCS programs to identify and give priority to the research and educa- 
tional needs of the socially disadvantaged. 

Action Plan 

A Name an individual in each land-grant institution and major 
CSREES, .ARS, ERS, FS, and NRCS program whose primary 
responsibility is to assure the research, management, and educational 
needs of the socially disadvantaged are identified and given priority. 
Who: Land-grant presidents: When: Within 30 days of this report 
CSREES, ARS, ERS, ES. 
and NRCS Agency Heads 

B Develop a plan to expand use of cooperative research agreements 
with the Historically Black Colleges and Universities, the Hispanic 
Association of Colleges and Universities, Research Employment 
Access Programs, the American Indian Initiative, and community- 
based organizations. 

Who: Agency Heads When: Within 90 days of this teport 

C Develop a plan to increase involvement of small and limited-resource 
farmers/ranchers in demonstration farms, forests, and watershed 
projects. 

Who: NRCS. FS, CSREES When: Within 90 days of this report 


Members of the Civil Rights Action 
Team at a listening session. 
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43. USDA should thoroughly examine funding of institutions of higher edu- 
cation to determine if 1890 and 1994 land-grant institutions are receiving 
equitable support to assist USDA in carrying out its mission. The 
Department should adjust its budget recommendations and consider other 
statutory or regulatory changes required to eliminate any disparate fund- 
ing of land-grant institutions. 

Action Plan 

A Establish mechanism to examine land-grant funding. 

Who: Assistant Secretary When: Within 60 days of this report 
for Administration ; 

Under Secretary REE 

B Adjust budget, develop legislative package to eliminate any 
disparities. 

Who: Assistant Secretary When: Within 60 days of this report 
for Administration: 

Under Secretary REE 


44. Fully fund the Outreach and Technical Assistance to Socially 
Disadvantaged Farmers (2501) program at S10 million annually. 

45. Extend and fully fund the Extension Indian Reservation program at S8 
million annually. 


46. Increase EQ1P funding from $200 million to S300 million and target the 
increase for assistance to minority and limited-resource fanners, ranchers, 
and Indian nations. 



47. Fully fund the farm ownership and farm operating direct loan programs 
at S85 million and S500 million, respectively. 

48. Require that a higher percentage of farm ownership and farm operating 
direct loan funding be taigeted to minorities and socially disadvantaged 
groups. 
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Action Plan 

A Include in the legislative package to Congress amendments necessary 
to support these recommendations. 

Who: The Secretary When: In conjunction with 

preparation of the 
legislative package 


49. Dedicate one-third of the Fund for Rural America to serv ing the needs of 
socially disadvantaged customers. 

50. Taiget $100 million annually from Rural Utilities Service Water and 
Waste Disposal Grant Program to Federally Recognized Indian Tribes. 

51. Target $50 million of RHS funds annually for the Farmworker Housing 
Program. 

Action Plan 

A Instruct Subcabinet heads to adjust funding targets to reflect recom- 
mendations. 

Who: The Secretaiy When: Immediately 
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Remove Barriers to Serving Under-Represented 

Customers at USDA Service Centers. 

52. Require consideration of under-served communities in USDA Service 
Center location decisions. 

53. Establish satellite offices where necessary to reach under-served cus- 
tomers. 

Action Plan 

A Instruct State FAC’s to work with representatives of under-served 
customers to identify locations with concentrations of socially disad- 
vantaged customers and determine whether full Service Centers or 
satellite offices are most appropriate to meet those customer ’ needs. 
Who: Stale FAC s When: Immediately 


54. Establish full-time USDA Service Centers on Indian Tribal lands. 
Action Plan 

A Work with Indian tribes to set guidelines and locations of the USDA 
Service Centers. 

Who: Slate FAC 's When: Immediately 


55. Ensure that all USDA Service Centers are accessible to the disabled. 
Action Plan 

A Instruct USDA Service Centers to review their facilities and make 
necessary changes to assure accessibility to the disabled. 

Who: State FAC's When: Immediately 

B Make adequate funding available to Service Centers to make these 
necessary changes. 

Who: State FAC "s When: Immediately 


56. Streamline program regulations and application forms to make USDA 
programs more easily accessible to all customers. Require USDA county 
offices to assist socially disadvantaged customers in understanding 
requirements and completing forms. 

57. Strengthen the training program for FSA county committees and county 
office staff on all programs, with special emphasis on civil rights issues 
and outreach responsibilities. 
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58. Provide and document Title VI training for all volunteers and new field. 
State, and Service Center employees on an annual basis. 

Action Plan 

A Instruct agencies to examine rules and application forms and make 
changes necessary to facilitate participation by socially disadvan- 
taged customers. 

Who: Agency Heads When: Within 90 days of this report 

B Collaborate with National Center for Diversity at Kentucky State 
University and others as appropriate for providing diversity training. 
Who: Agency Heads When: Within 6 months of 

this report 



59. Make all USDA educational and technical assistance services and publi- 
cations available to customers in languages appropriate to the community 
being served. Use appropriate media outlets to distribute information to 
under-served communities. 


Action Plan 

A Make resources available for translation services. 

Who: Agency Heads When: Within 6 months of 

this report 


Address Needs of Farmworkers 

60. Establish an initiative to address the needs of farmworkers that could be 
addressed through USDA programs. 

61. Enforce the requirement that those who use “restrictive-use pesticides” 
keep records of the application of their products. 
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62. Immediately provide pesticide information to health care providers treat- 
ing pesticide-related illnesses. 

63. Require USDA to use this information to prepare comprehensive annual 
pesticide use reports, as mandated in the 1990 and 1996 form legislation. 

64. Enforce the Environmental Justice Executive Order at USDA. 

Action Plan 

A Appoint a panel to review unmet needs of farmworkers that could be 
addressed through USDA programs. 

Who: Under Secretary REE ^ When: EY 1997 

B Support the farmworker-related recommendations of USDA 
Environmental Justice Initiative. 

Who: Under Secretary REE When: FY 1997 
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C Extend research to investigate the impact of pesticides on farmwork- 
ers’ health. 

Who: Under Secretaiy REE When : FY 1997 

D Develop an enhanced training program in farm safety and pesticide 
safety that addresses the special needs and concerns of farmworkers. 
Who: Under Secretary REE When: FY 1997 

E Fund pesticide training programs for farmworkers, particularly pro- 
grams delivered by community-based organizations with demonstrat- 
ed experience with farmworkers. 

Who: Under Secretaiy REE When: FY 1997 

F Train community health care providers in the diagnosis, treatment, 
and proper reporting of pesticide and other work-related illnesses. 
Who: Under Secretaiy REE When: FY 1997 


Increase Involvement of Small and Disadvantaged 
Business in USDA Programs 

65. Reassert the commitment of USDA to the goal of increasing involvement 
of small and disadvantaged businesses in USDA programs. 

Action Plan 

A Prepare a plan and establish goals for expanding Market Access 
Program outreach to minority and women-owned businesses. 

Who: FAS When: Within 30 days of this report 

B Develop Departmental as well as agency-specific goals for increasing 
purchasing and contracting of goods and services from minority and 
limited-resource businesses. 

Who: OSDBU When: IVithin 30 days of this report 

C. Develop a technical assistance program for small and socially disad- 
vantaged businesses to enable them to successfully compete for con- 
tracts with USDA programs. 

Who: OSDBU, in conjunction When: Within 90 days of this report 
with the new Office 
of Outreach 
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Workforce Diversity 
and Employment Practices 


it 

It 


Review All USDA Senior Executive Service (SES) 
Designations 

66. Review all SES designations, beginning with FSA, to determine if posi- 
tions are appropriately designated as career-reserved or general. 

Action Plan 

A Review SES positions. 

Who: Assistant Secretary When: Within 90 days 
for Administration 


Hold All Managers Accountable for a Diverse 
Pool of Applicants 

67. Hold all managers accountable for a diverse pool of applicants for all 
vacancy announcements and target outreach and recruitment of under- 
represented groups as identified in the agency Affirmative Employment 
Plans (AEP’s). 

Action Plan 

A Require and approve outreach plans for filling vacancies. Outreach 
plans must target under-represented groups and organizations. 

Who: Agency Heads When: Immediately 

B Require that recruiters have interpersonal skills, be trained in recruit- 
ing, and be sensitive to cultural differences of potential recruits. 
Who: Agency Heads When: Ongoing 

C Advertise, where appropriate, positions as multi-graded positions 
(e.g., GS-7/9/1 1, C.S-1 1/12/13). 

Who: Agency Heads When: Ongoing 
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Require All USDA Employees to Have 
Civil Rights Training 

68. Require all USDA employees to have civil rights training annually. 
Action Plan 

A Develop standardized training modules for USDA. 

Who: Assistant Secretary When: Within 120 days of 
for A dministra tion this report 

B Train all employees and certify to the Secretary that training is com- 
pleted on an annual basis. 

Who: Agency Heads When: FY 1998 

C Make a civil rights module a part of all management/supervisory 
training and orientation programs. 

Who: Agency Heads When: Ongoing 

Hold All Managers Accountable for a 
Diverse Workforce 

69. Publicize and recognize those managers and agencies tliat have made sig- 
nificant accomplishments in workforce diversity. 

Action Plan 

A Recognize managers and employees through awards and commenda- 
tions, as appropriate. 

Who: The Secretary: When: Annually; ongoing 

Agency Heads 

70. Direct the Forest Service to end the use of surplus lists. 

Action Plan 

A Issue a directive to the Forest Service to end use of surplus lists. 

Who: The Secretary When: Immediately 
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71. Evaluate the role and function of the Special Emphasis Program 

Managers (SEPM) in accomplishing USDA’s civil rights goals and objec- 
tives. The valuable resources dedicated to support SEPM could be used 
more effectively. Presently they are limited to the annual Special 
Emphasis activities as their primary function. 

Action Plan 

A Conduct a review and reassessment of the roles and responsibilities 
of the Special Emphasis Program Managers USDA-wide. 

Who: Assistant Secretary When: 90 days 
for Administration 

B Allocate appropriate resources to support and administer program 
and employment functions of the SEPM’s. 

Who: Assistant Secretary When: 90 days 
for Administration; 

Agency Heads 


72. Develop and implement retention programs to ensure a diverse work- 
force. 



Action Plan 

A Require the use of an “Exit Interview Feedback” system to assist 
agencies in determining why employees leave the 
Agency 'Department. Share this information with agency managers 
and develop a system for trend-analysis and evaluation. Use the 
analyses to develop action items for inclusion in agency plans 
designed to eliminate barriers to recruitment and retention, improve 
the work environment, and retain a diverse workforce. 

Who: Agency Heads When: 120 days; ongoing 

B Require that each agency initiate surveys such as the Food and 
Consumer Service’s “Employee Work Life Surveys” and the Forest 
Service’s “Continuous Improvement Process” to assess employee sat- 
isfaction about issues affecting their work lives. Use the results to 
develop action items in agency plans that will assist in improving the 
work environment and help employees in balancing their career and 
personal needs. 

Who: Agency Heads When: 120 days; ongoing 
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A 

Employee Complaints 

73. To substantially reduce the backlog of EEO complaints, offer mediation, 
arbitration, or similar alternative dispute resolution (ADR) processes to 
employees who filed a formal EEO complaint before January 1, 1997. 
The use of .ADR shall be the employee’s choice; however, binding 
arbitration will be used only if agreed to by both the employee and 
management. 

Action Plan 

A Determine whether all, or select categories of complaints (e.g., by 
location, type of complaint, age of complaint) will be offered .ADR. 
Who: Director, When: Immediately 

O ffice of Civil Rights 

B Identify and obtain necessary resources. 

Who: Assistant Secietaiy When: Immediately 

for Administration 

C Write to employees and management explaining the ADR option. 
Who: Director, When: 15 days 

Office of Civil Rights 



D Obtain necessary DOJ authority to use binding arbitration. 

Who: General Counsel When: Immediately after decision 

to make binding arbitration 
an option 


E Select or contract with competent, neutral mediators and/or 
arbitrators. 

Who: Di lector. When: 45 days 

O ffice of Civil Rights 

F Begin ADR sessions. 

Who: DUector. When: 60 days 

O ffice of Civil Rights 


G Complete ADR sessions. 
Who: Diiector. 

Office of Civil Rights 


When: Most within 120 days: 
ongoing 
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74. All EEO resolution agreements shall have terms that ( 1 ) relate to the 
nature of the complaint; (2) address causal factors; (3) are conducive to 
timely implementation; and (4) contain implementation timeframes. To 
ensure accountability, “no fault” settlements shall be used only in cases 
where all the parties to the dispute agree that it is appropriate. 

Action Plan 

A Establish a USDA policy on the use of “no fault” agreements. 

Who: The Secretary When: 60 days 



75. To ensure an effective and timely EEO complaints process on a perma- 
nent basis, conduct an independent review of USDA’s existing EEO sys- 
tem, assess the areas of deficiency, and redesign or repair the system. 

Action Plan 

A Select an independent entity/individual(s) with necessary expertise 
and neutrality to review the system and recommend changes. 

Who: Assistant Secretary When: Immediately 
for Administration 

B Complete the report and recommendations. 

Who: Selected reviewer When: Within 45 days of selection 

C Implement the recommended changes. 

Who: Assistant Secretary When: Regin immediately upon 
for Administration: receipt of recommended 

Director: changes. Complete major 

Office of Civil Rights changes within 90 days 


D Identify and obtain resources necessary to implement this recommen- 
dation. 

Who: Assistant Secretary When: Immediately 
for Administration 
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76. Initiate a continuing and coordinated USDA-wide workforce planning 
and recruitment process. 

Action Plan 

A Require the Department and each agency to develop a workforce 
planning process, linked to its strategic plan and affirmative employ- 
ment program plan, that addresses under-representation and includes 
recruitment, training, and retention efforts. 

Who: The Secretary When: Within 60 days of 

this report, then annually 

B Coordinate recruitment efforts Department-wide and coordinate out- 
reach and recruitment plans with institutions with which the 
Department has ongoing relationships such as the 1890 Land-Grant 
Colleges, HBCU, HACU as well as special recruitment initiatives 
such as REAP and the Workforce Recruitment Program for College 
Students with Disabilities. 

Who: Assistant Secretaty When: Immediately/ Ongoing 
for Administration 

C Sign REAP MOU and fund appropriately. 

Who: The Secretaty When: Immediately 

D Establish a personnel management evaluation'assistance program at 
the Department level to coordinate periodic reviews of agency work- 
force plans and human resource management programs. 

Who: Assistant Secretary When: Immediately/ ongoing 

for Administration 


77. The Secretary should be more involved in the management and selection 
of the SES cadre within USDA. 

Action Plan 

A Issue a letter to Agency Heads regarding changes in the SES program. 
The letter requires Agency Heads to assure that training, details, reas- 
signments, and other work-related activities that are assigned to prepare 
individuals for the SES level are done in a fair and equitable manner. 
Who: The Secretaty When: Immediately 

B Use impartial third parties to evaluate applicants for SES positions, 
especially for their demonstrated commitment to civil rights. 

Who: The Secretaty When: Immediately 

C Reopen USDA-wide Senior Executive Service Candidate 
Development Program and ensure a diverse pool of candidates. 

Who: The Secretaty When: Immediately 
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Organizational Structure 
of Civil Rights 



Consolidate USDA’s Civil Rights Functions 
Into One Office 

78. Consolidate the Department's civil rights functions under one Office of 
Civil Rights that reports directly to the ASA. Immediately fill the top 
position in that office with a career SES individual with demonstrated 
skills in civil rights management, communications and outreach, partner- 
ship building with other USDA agencies, and leadership. 

79. Organize the new USDA civil rights office with separate employment 
and program civil rights components that report under separate lines of 
supervision. 

80. The USDA Civil Rights Office will proactively promote civil rights at 
USDA, provide guidance and oversight to agencies, establish and dissem- 
inate civil rights policy, update regulations, and conduct compliance 
reviews and audits to ensure enforcement of all applicable civil rights 
laws, rules, and regulations. 

81. USDA’s Director of Civil Rights is ultimately accountable for investiga- 
tions of program discrimination complaints. The Director may delegate to 
agency civil rights directors the authority to conduct preliminary investi- 
gations of program discrimination complaints, but must document any 
such delegation in writing, and may withdraw such authority from the 
agencies. 

82. The Director of Civil Rights will focus on improving the Department’s 
enforcement of civil rights laws in program delivery, and ensure that ade- 
quate funds are allocated to enforcing civil rights in program delivery. 

The Director should consider reestablishing the position of desk officer or 
similar position that would provide specialized service to individual agen- 
cies. 

83. Give the Department’s new Director of Civil Rights the authorin' to cre- 
ate a quality, competent staff capable of implementing an effective civil 
rights program at USDA. This authority includes the flexibility to reas- 
sign and hire staff. 
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Action Plan 

A Identify the skill mix a Civil Rights Director needs to administer an 
effective civil rights program (e.g.. enforcement, policy development, 
evaluation, advisory services, conflict resolution, etc.). 

Who: Assistant Secretary When: Immediately 

for Administration 

B Conduct a search for qualified applicants; ensure that a competent 
panel is responsible for recommending to the Secretary the new 
Director; establish criteria and goals by which the Director will be 
evaluated. 

Who: Assistant Secretary When: Immediately 

for Administration 

C Appoint a Civil Rights Director with a proven track record in civil 
rights who is committed to carrying out the recommendations in this 
report. 

Who: The Secretary When: 30 days after receiving the 

name of the recommended 
individual candidate 

D Enter into a memorandum of understanding with OGC to establish, 
clarify, and improve relationship and communications between 
offices. 

Who: Assistant Secretary When: 60 days after new Director 
for Administration: is appointed 

General Counsel 

E Prohibit transfer of employees to the civil rights staff as a resolution 
of a complaint unless justified by merits of complaint. 

Who: Assistant Secretary When: Immediately 

for Administration 

F Develop a reorganization and implementation plan and identify 

strategies for placement and out-placement of individuals who do not 
match skills in the new' structure. 

Who: Assistant Secretary When: 60 days 

for Administration 
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- 

- 


SES Status of Civil Rights Director 

84. Change the designation of the Director of Civil Rights from SES general 
to SES career reserved, but do not allow that process to hold up the 
immediate appointment of a permanent Director of Civil Rights. 

Action Plan 

A Prepare justification for change and transmit to Office of Personnel 
Management. 

Who: Executive Resources When: 90 days 
and Services Division 


Make the Office of the General Counsel 
Accountable for Civil Rights 

85. To ensure civil rights accountability, OGC must demonstrate its commit- 
ment to civil rights by establishing a division dedicated to providing legal 
counsel to the Department and agency officials on civil rights issues and 
diversifying its staff of attorneys starting at the highest levels. 

Action Plan 

A Develop an organizational structure that will ensure effective delivery 
of civil rights legal services, such as adding an Assistant General 
Counsel for Civil Rights and having that Assistant report to the 
General Counsel. 

Who: General Counsel When: 50 days 

B Staff the Civil Rights Div ision with lawyers who are committed to 
civil rights in USDA and w'ho specialize in civil rights law and have 
been, or will be, thoroughly trained in civil rights law. 

Who: General Counsel When: 90 days 

C Ensure that top OGC management supports these changes or ensure 
that OGC has leadership that will support it. 

Who: The Secretary When: Immediately 

D Make resources available w-ithin existing budget. 

Who: General Counsel When: Immediately 


88 CIVIL RIGHTS AT THE U.$. DEPARTMENT OF AGRICULTURE 




720 


1 1 1 ■ ■ ■ 


CIVIL RIGHTS Recommendations 



Establish Civil Rights Offices in Each Agency 

86. To ensure that each USDA agency has civil rights accountability, each 
agency must have a civil rights director who reports to the agency head. 
Any exception to the reporting line must be approved by the Secretary. 
The director will have primary responsibility for ensuring that the agency 
enforces all civil rights laws and that the agency complies with all com- 
plaints processing timeframes. Departmental Staffs (OGC, OICi. OBPA, 
etc.) must have effective civil rights programs with a measurable mecha- 
nism for feedback to the Secretary on their civil rights performance. 

87. Agency civil rights programs must include program planning/analysis, 
compliance, and complaints management. In addition, agencies must 
have documented, measurable goals and timetables to address civil rights 
in program deliver)' and employment, under-representation, work force 
diversity, and procurement. 

88. The EEO counselor positions, including resources, must be returned to 
the agencies from the Department's Civil Rights Office. All EEO 
counselors must be in a full-time civil rights position. 

Action Plan 

A Revise the policy to administer mission area civil rights programs 
through Agency Heads and agency civil rights directors, unless the 
Secretary grants an exception. 

Who: The Secretary’ When: 30 days 

B Require all staff offices reporting to the Secretary to have an AER 
Who: Assistant Secretaiy When: 60 days 
for Administration: 

Agency Heads 

C If agencies change or establish organizational structure associated 
with this recommendation, submit to the USDA Director of Civil 
Rights any required documentation to effect this change. 

Who: Agency Heads When: 45 days 

D Expedite approval of changes in organizational structure. 

Who: Assistant Secretaiy When: Immediately, upon receipt 
for Administration of documentation 

E Execute necessary directives to return counselors to agencies. 

Who: Assistant Secretaiy When: Immediately 

for Administration 
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F Hold Agency Heads and civil rights directors accountable for meet- 
ing mandated processing deadlines and for adequately training their 
staffs in all aspects of civil rights, including conflict management. 
Who: Assistant Secretary When: Immediately; ongoing, 
for Administration; 

Director. 

Office of Civil Rights 


Adopt a New Conflict Management Policy at USDA 

89. Adopt and announce as USDA’s official policy that management is 
responsible for preventing conflict and resolving disputes at the lowest 
possible level by resolving the underlying issues and preventing recur- 
rence of conflicts. Resolve conflicts using an “interest based” approach 
whenever possible. 

Action Plan 

A Issue a statement that forcefully states policy for resolving disputes 
on an interest-based approach and that USDA’s past philosophy of 
“settle at all costs” is not acceptable. 

Who: The Secretary When: 30 days 

B Direct that EEO counselors and other USDA personnel with dispute 
resolution responsibilities are not to be rated exclusively or even 
primarily on their settlement/resolution rates. Instead, ratings should 
be based primarily on the quality of the dispute resolution services 
these employees provide. 

Who: The Secretary When: 30 days 

90. Convene a team, with representatives from all mission areas/agencies, to 
develop a USDA program implementing the Department’s new conflict 
management policy. 

Action Plan 

A Direct each agency/mission area to designate one or two representa- 
tives for membership on the Department’s Conflict Management 
Team (CMT). 

Who: The Secretaiy When: Immediately 

B Select team leader having the necessary conflict resolution knowl- 

edge and skills. 

Who: The Secretary When: Immediately 
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C Develop recommendations on implementing complaint 
prev ent ion/ reso lut ion p rograms . 

Who: Conflict Management When: 45 days 
Team 

D Determine how responsibility for conflict resolution programs shall 
be divided between agencies and the Department. 

Who: Conflict Management When: 45 days 
Team 

E Reassess the role of the EEO counselors and determine whether 
counselors should serve as mediators. 

Who: Conflict Management When: 45 days 
Team 


Eliminate Dispute Resolution Boards, 

Regional Service Centers 

91. Eliminate the Dispute Resolution Boards and close the Department’s 
Civil Rights Regional Service Centers. 

Action Plan 

A Communicate closure of civil rights serv ice centers directly to the 
affected employees before making the public announcement. 

Who: Assistant Secretary When: Immediately 

for Administration 

B Announce to the USDA community the discontinuation of boards 
and closures. 

Who: Assistant Secretary When: October 1, 1997 
for Administration 

C Provide a career transition and placement program for employees 
affected by service center closings. 

Who: Human Resources When: 45 days 


91 CIVIL RIGHTS AT THE U S. DEPARTMENT OF AGRICULTURE 




723 


1 1 1 ■ ■ ■ 


CIVIL RIGHTS Recommendations 


Consolidate Offices Under the Assistant Secretary 
of Administration 

92. Consolidate all administration and management functions under the ASA 
with full delegation of authority. This consolidation will bring the Chief 
Financial Officer, the Chief Information Officer, the Office of Small and 
Disadvantaged Business Utilization, and the Service Center 
Implementation Team under the ASA. 

Action Plan 

A Prepare the necessary draft legislation to move the CFO, CIO, and 
OSDBU reporting from the Secretary to the ASA. 

Who: General Counsel When: 30 days 

B Ensure that the ASA has demonstrated leadership skills in managing 
administration functions in a large and complex organization. Such 
leadership should have a track record with results. 

Who: The Secretary When: Immediately 

C- Ensure that ASA is able to implement the new' organizational struc- 
ture with the full support and resources from the Secretary. This 
includes full authority to adjust leadership to make this happen, 
including removal of those who do not support the new structure. 
Who: The Secretary When: Immediately 
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Sessions 


I n addition to using the information gained at the listening sessions to 
help develop this report and make recommendations, USDA will provide 
follow-up to those who voiced concerns about civil rights at USDA. 
During each session. Secretary Glickman or Deputy Secretary Rominger 
requested staff to follow up by investigating some individual cases of speak- 
ers. That is currently being done and the process will continue. 

However, the recommendations contained in this report are intended to 
solve the underlying civil rights problems at USDA to make the system work 
for both customers and employees. The recommendations are also intended 
to provide a framework for civil rights at USDA into the next century. 


Listening Sessions 

The CRAT sponsored 12 listening sessions, which were held in 1 1 locations 
across the country, in Januaiy of 1997. The sessions were designed to hear 
“first hand” from both customers — especially socially disadvantaged and 
minority farmers — and USDA employees about what was wrong with civil 
rights at the Department. The CRAT held 9 listening sessions with customers 
and 3 with employees. Each customer listening session was tailored to 
address the concerns of specific gender, racial and cultural groups, including 
American Indians, Hispanics, and Asians. Each session followed the same 
basic format, which was designed to hear from the maximum number of peo- 
ple in a 3-hour period. When needed, language translators were provided. 

Customers and employees who did not speak at the listening sessions or 
did not wish to speak openly were able to submit recorded or written state- 
ments to the CRAT. USDA also established an e-mail address, a fax number, 
and a I lot Line for civil rights comments. 

Over 2,000 customers and 900 employees attended the sessions. Those 
who spoke voiced concerns about program delivery and civil rights issues at 
USDA. Some spoke as individuals, others represented groups. 


Customers’ Major Issues 

Major fanner concerns focused on program delivety. Speakers told of abuse 
and discrimination in loan processing, delays in delivery of approved loans, and 
lack of timely information and help needed to participate in USDA programs. 

Some speakers voiced concern over the decline of minority farmers and 
farms in the South and Southwest. Some fanners and farm advocates spoke 
of a perception that USDA is involved in a conspiracy to take land from 
minority farmers and let wealthy land-owners buy it, often at a fraction of the 
land’s worth. 

All customer sessions raised the issue of the lack of a USDA workforce 
that reflects the diversity of the customers in USDA’s field offices. 
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Employees’ Major Issues 

USDA employees tended to focus on unfair management practices, insensi- 
tive managers, hostile work environments, and lack of protection from 
reprisals. Many employees felt they were discriminated against because of 
race, national origin, religion, sexual orientation, disability, gender, or age. 

Employees said USDA management is neither accountable for nor 
committed to civil rights. Many complained about the complaint process. 
Some pointed out it had been years since they’d filed a complaint and they 
had heard nothing back about the status of the complaint. 


Listening Sessions: 

January 6, 1997 
January 7, 1997 
January 7, 1997 
January 8, 1997 
January 10, 1997 
January 11. 1997 
January 13. 1997 
January 16. 1997 
January 17, 1997 
January 22. 1997 
January 22, 1997 
January 24, 1 997 


Customer Listening Session, Albany, GA 
Employee Listening Session, New Orleans, LA 
Customer Listening Session, Memphis. TN 
Customer Listening Session, Halifax, NC 
Customer Listening Session, Tulsa, OK 
Customer Listening Session, Brownsville, TX 
Customer Listening Session, Window Rock, A Z 
Customer Listening Session, Salinas, CA 
Employee Listening Session, Woodland, CA 
Employee Listening Session, Washington, DC 
Customer Listening Session, Washington, DC 
Customer Listening Session, Belzoni, MS 
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ARS. 1996. 

ARS. Civil Rights Implementation Plan. Washington, DC: ARS. 1995. 
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ARS. 1995. 
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DC: .ARS. 1996 
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FY 1995 Update. Washington, DC: ARS. 

.ARS. Affirmative Employment Program FY 1995 Accomplishment Report & 
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Economic Research Service, Civil Rights Impact Analysis of ERS Use of 
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Cooperative State Research, Education, and Extension Service. Civil Rights 
Compliance Review Report of the University • of Arkansas Division of 
Agriculture Extension and Research. Washington, DC: CSREES, December 
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(continued) 
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Washington, DC: CSREES. December 15, 1995. 

Cooperative State Research, Education, and Extension Service. Civil Rights 
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September 1995. Washington. DC: CSREES-Equal Opportunity Staff. 

January 31, 1996. 
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(continued) 
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Food and Consumer Services. Overview , Washington, DC: December 17, 
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Food and Consumer Services. Scoping. Washington, DC: no date. 
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in FAS and Other Agencies of the Farm and Foreign Agricultural Service 
Mission. Washington, DC: FAS, no date. 
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(continued) 

Forest Service. Annual Affirmative Employment Propram Accomplishments 
Report. Washington, DC: FY 1995. 

Forest Serv ice. Balancing Career and Personal Needs Task Force Report, 
Washington, DC: Balancing Career and Personal Needs Task Force, March 
1995. 

Forest Service. Commencement 2000; Toward a Multi-Cultural 
Organization; A Servicewide Recruitment Initiative Addiessing A frican- 
American, Asian Pacific American, Hispanic and Native American 
Underrepresentation, San Francisco, CA.: Forest Service, December 13. 
1995. 

Forest Serv ice. Consolidated Rejxirt for the USDA Forest Service, CIP 
Process. 

Forest Serv ice. Continuously Improving Our Work Envimnment, Washington. 
DC: Report of the USDA Forest Service Task Force on Work Environment. 
September 1993. 

Forest Service. Equal Opportunity ■ Programs in the Forest Sendee, FY 95/96 
Civil Rights Implementation Plan Update and Accomplishments, Washington, 
DC: 1995/96. 

Forest Service. USDA Forest Service Civil Rights Program, Washington, DC: 
December 1996. 

Forest Service. NRE Mission Area Scoping, Washington, DC: NRE. January 
10, 1997. 

Forest Serv ice. Pieparing Employees and Supervisors for a Multicultural 
Organization. A Report by Three Working Groups, Washington, DC: 
Commissioned by the Chief. December 1993. 

Forest Service. Secretary 's Civil Rights Initiative, All Employee Letter, 
Washington, DC: December 20, 1996. 

Forest Service. Toward a Multicultural Organization Report of the USDA 
Forest Sendee on Workfoice Diversity, Washington. DC: March 1991. 

GAO. Equal Employment Opportunity: Women and Minority Representation 
at Interior, Agriculture, Navy, and Stale. Washington. DC: GAO Report, 
September 1995. 
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(continued) 

GAO. Minority' and Female Fanners: Participation and Representation in 
USDA Programs, Briefing for House Agriculture Committee by GAO. 
Washington, DC: GAO, April 10, 1996. 

GAO, Farm Programs, Efforts to Achieve Fair Treatment of Minority 
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Representatives. Washington, DC: (GAO) Report RCED-97-41. September 
1996. 

GLOBE, USDA GLOBE Recommendations to the Civil Rights Action Team, 
Washington, DC: GLOBE, December 30, 1996. 

Valerie Grim. Black Participation in the Fanners Home Administration and 
Agricultural Stabilization and Conservation Service,: Agricultural History 
Vol. 70. No. 2„ Spring 1996, pp. 321-336. 

Stanford P. Gw in Summary f of Reaction to Belzoni Listening Session. Belzoni. 
MS.: for Samuel Thorton, January 23, 1997. 

Fann Service Agency. Status on Outstanding Foreclosures Near Sale and 
Accelerated Accounts. Washington, DC: letter Arthur V. Hall to C.B. Cooksie, 
December 23, 1996. 

Hispanic Issues Task Force. Recommendations Relating to the Hispanic 
Community. Washington, DC: Letter to P. Reed, January 29, 1997. 

Intertribal Agriculture Council. Letter to Pearlie Reed. January 14, 1997. 

Fann Service Agency. Discipline, for CR/EEO Violations. Washington, DC: 
Letter from Kurt Lauer to A. Effland, January 21, 1997. 

D. Leah Meltzer. Federal Workplace Ombuds commissioned by the 
Administrative Conference of the United States, Washington, DC: 
Administrative Conference of the United States, November 5, 1996. 

D.J. Miller & Associates, Inc. Disparity Study Final Report, Atlanta, GA.: 

D.J. Miller & Associates, March 4, 1996. 

David Montoya, Issues and Recommendations, Washington, DC: Letter to 
W. Townsend, May 17, 1996. 

National Agricultural Statistics Service. Change in Workforce EEO Profile by 
PATCOB, October 21, 1996. 
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Selected List of Past Reports and Recommendations 

(continued) 

National Agricultural Statistics Service. Affirmative Employment Program 
(AEP) Plan: Fiscal Year 1994 Accomplishments Reports and 1995 AEP 
Update. 

National Agricultural Statistics Service, Affirmative Employment Program 
(AEP) Plan : Fiscal Year 1995 Accomplishments Reports and 1996 AEP 
Update. 

National Finance Center, Change in Workforce EEO Profile by PATCO, New 
Orleans, LA.: October 21, 1996. 

National Finance Center, USDA RNO Report , New Orleans, LA.: January 29, 
1997. 

National Performance Review. Creating a New TEAM-USDA: Through 
Empowerment & Excellence. Washington. DC: USDA’s National 
Performance Review Team, February 1994. 

Natural Resources Conservation Service, Civil Rights Program Delivery, 
Harrisburg, PA.: November 1996. 

Natural Resources Conservation Service, Pre-inventory voluntary debt restruc- 
ture conservation contract (Section 349). Washington, DC: NRCS, no date. 

Natural Resources Conservation Service, Guide for Appraising Operations at 
Regional and State Offices. Washington, DC: NRCS, June 18, 1996. 

Natural Resources & Environment, NRE Mission Area Scoping , Washington, 
DC: NRCS, January 22, 1997. 

Office of Chief Financial Officer, Equal Employment Opportunity, Civil 
Rights Analysis. Washington, DC: OCFO, December 24, 1996. 

Office of Civil Rights Enforcement. Report of the USDA Task Force on 
Sexual Orientation , Washington, DC: USDA, January 31,1 994. 

Office of Federal Operations. ADR Study, U.S. Equal Employment 
Opportunity Commission, Office of Federal Operations, Washington, DC: 
Office of Federal Operations, November 1996. 

Office of the General Counsel. Discrimination in USDA Conducted 
Programs, Washington. DC: Letter to J. Gilliland through J.M. Kelly, October 
7, 1993. 
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Selected List of Past Reports and Recommendations 

(continued) 

Office of Inspector General. Debt Restructuring for Delinquent Fanner 
Program Borrowers. Washington, DC: Letter to L. Hardy, January 9, 1997 

OSDBU, Equal Opportunity- for Minority > and Women-Owned Business Within 
an Overall EOF in USDA, Washington, DC: Letter to P. Reed. 

George Robertson, Realignment of Policy Analysis and Coordination Center- 
Civil Rights. Washington, DC: Memo to Secretary through W. Townsend, 
December 23, 1996. 

Rural Coalition. Testimony of the Rural Coalition, Washington, DC: House 
Appropriations Committee, Subcommittee on Agriculture, FY 1997 
Agriculture Appropriations, April 7, 1996. 

Rural Coalition Urgent Issues Relating to Mirwrity’ Farmers. Washington, 

DC: June 28, 19%. 

Rural Coalition. Letter to Secretary Cilickman, Washington. DC: October 10, 
1996. 

Rural Coalition. Recommendation to CRAT. Washington, DC: Memo from L. 
Picciano to P. Reed, December 23, 1 996. 

Research. Education. Economics. Civil Rights Impact Analysis Statement, 
Washington, DC: REE, 1995. 

Research. Education. Economics. Annual Affirmative Employee Program 
Accomplishments Reports, Washington, DC: FY 1995. 

Rural Development. Equal Opportunity - Program Compliance bindings. 
Washington, DC: Rural Development, no date. 

Rural Development. NACS Response for C.R. Task Force. Edwards ville, IL.: 
Letter from G. Mersinger to D. Thomas, January 8, 1997. 

Rural Housing Service. Civil Rights Mulli-IIousing Program Delivery Issues, 
Washington, DC: Letter from C. Grate to C. Wehrwein, January 8, 1997. 

U.S. Commission on Civil Rights. Equal Opportunity- in Farm Programs, 
Washington, DC: U.S. Commission on Civil Rights, 1965. 

U.S. Commission on Civil Rights. “ Federal Title VI Enforcement to Ensure 
Nondiscrimination in Federally Assisted Programs." Washington, DC: U.S. 
Commission on Civil Rights, June 1996. 
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Selected List of Past Reports and Recommendations 

(continued) 

U.S. Commission on Civil Rights. The Decline of Black Fanning in America, 
Washington. DC: U.S. Commission on Civil Rights. February 1982. 

U.S. Department of Agriculture. Blue Ribbon Task Force. Civil Rights Forum 
and Blue Ribbon Task Force Report. Washington, DC: USDA, May 8 and 
May 14, 1996. 

U.S. Department of Agriculture. Civil Rights Forum: Building Bridges for a 
Better USDA (Transcripts). Washington, DC: USDA, May 14, 1996. 

U.S. Department of Agriculture. Civil Rights Progress Report. Washington, 
DC: OCRE, June 12, 1996. 

U.S. Department of Agriculture. Changing the Culture at the USDA, 
Washington, DC: Secretary Espy, no date. 

U.S. Department of Agriculture. Equal Employment Opportunity/ Civil Rights 
Resource Inventory by Mission Area. Washington, DC: USDA, FY 1996. 

U.S. Department of Agriculture. Framework for Change: Work Force 
Diversity and Delivery of Programs, Washington, DC: USDA, May 1990. 

U.S. Department of Agriculture. Hispanic Issues Task Force Draft Action 
Plan. Washington. DC: USDA. January 24. 1997. 

U.S. Department of Agriculture. Report of the USDA Task Force on Black 
Fann Ownership, Washington, DC: USDA, September 22, 1983. 

U.S. Department of Agriculture. Report on Civil Rights Compliance Re\iews, 
Washington, DC: USDA, October 1991. 

U.S. Department of Agriculture. Final Report - Review of NFC Promotion 
Practices. Washington, DC: NFC, May 3, 1996. 

U.S. Department of Agriculture. Small or Limited Resources Fanner/ Rancher 
Initiative Departmental Action Plan Framework, Washington, DC: OCRE, no 
date. 

U.S. Department of Agriculture. USDA Civil Rights Organizational Structure 
and Civil Rights Resou ices. Washington, DC: USDA, December 1996. 

U.S. Department of Agriculture. USDA Coalition of Minority Employees, 
Washington, DC: Letter from L. Lucas to D. Glickman, October 7, 1996. 
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Selected List of Past Reports and Recommendations 

(continued) 

U. S. Department of Agriculture. USDA Dispute Resolution Board Pilot 
Project Evaluation. Final Report. Washington, DC: USDA, May 1994. 

U. S. Department of Agriculture. USDA Policy on Senior Executive Service 
Merit Staffing. Washington, DC: USDA, January 3, 1997. 

U.S. Department of Housing and Urban Development. Memorandum of 
Understanding Between the USDA and US. Department of Housing and 
Urban Development , Washington. DC: no date. 

U.S. Department of the Interior, FY 1996 Annual Affirmative Employment 
Pwgram Accomplishment Repoti for Fiscal Year Ending Sept. 30. 1995. 
Washington, DC: U.S. Department of the Interior. 

U.S. Department of Justice, Office of the Associate Attorney General, 
Memorandum to General Counsels, Post-, iderand Guidance on Affirmative 
Action in Federal Employment, Washington, DC: February 29. 1996. 

U.S. Equal Employment Opportunity Commission. ADR Study. Washington, 
DC: USEEOC. 19*96. 

U. S. House of Representatives. S ummaty of Bankhead-Jones Fann Tenant 
Act of 1937 (HR-7562), Washington, DC: u’s. Congress, July 22, 1937. 

U.S. House of Representatives. The Minority Farmer: A Disappearing 
American Resource; Has the Farmers Home Administration Been the Primary 
Catalyst? House Report 101-984. Committee on Government Operations, 
Government Information, Justice and Agriculture Subcommittee, U.S. House of 
Representatives, Washington, DC: U.S. Congress, November 20, 1990. 

U.S. House of Representatives. Amendments to Soil Conservation and 
Domestic Allotment Act; 75th Congress.. 3rd Session-Ch. 30. Washington, 

DC: U.S. Congress, February 16, 1938. 

Randy Weber. Mission Area Scoping, Washington, DC: to K. Gugulis, 

January 2, 1 997. 

Randy Weber. Suggestions for Improvement of the Civil Rights Program, 
Washington, DC. December 23, 1996. 

Westover Consultants, Inc. Pie-Training Altitudinal Survey’ on Workforce 
Diversity. Silver Spring. MD: done under contract to USDA Foreign 
Agricultural Service, March 5, 1993. 
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U.S. Department of Agriculture 
Breakdown by Agency as of 9/30/96 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Office of the 

# 

47 

25 

16 

20 

5 

5 

0 

0 

1 

0 

0 

0 

Secretary 

% 


53.19 

34.04 

42.55 

10 

10.64 

0.00 

0.00 

2.13 

0.00 

0.00 

0.00 

Agricultural 

# 

2633 

1067 

1331 

779 

130 

205 

65 

51 

27 

20 

13 

12 

Marketing Service 

% 


40.52 

50.55 

29.59 

4.94 

7.79 

2.47 

1.94 

1.03 

0.76 

0.49 

0.46 

Agricultural Research 

# 

6536 

2584 

3406 

2060 

242 

338 

151 

76 

135 

89 

18 

21 

Service 

% 


39.53 

52.11 

31.52 

3.70 

5.17 

2.31 

1.16 

2.07 

1.36 

0.28 

0.32 

Rural Housing Service 

# 

6578 

4270 

1947 

3476 

246 

505 

63 

153 

25 

60 

27 

76 


% 


64.91 

29.60 

52.84 

3.74 

7.68 

0.96 

2.33 

0.38 

0.91 

0.41 

1.16 

Foreign Agricultural 

# 

525 

267 

223 

145 

19 

114 

11 

4 

5 

3 

0 

1 

Service 

% 


5086 

42.48 

27.62 

3.62 

21.71 

2.10 

0.76 

0.95 

0.57 

0.00 

0.19 

Forest Service 

# 

29074 

11471 

14964 

9518 

552 

598 

1043 

594 

227 

220 

817 

541 


% 


39.45 

51.47 

32.74 

1.90 

2.06 

3.59 

2.04 

0.78 

0.76 

2.81 

1.86 

Office of 

# 

105 

54 

40 

26 

11 

28 

0 

0 

0 

0 

0 

0 

Communications 

% 


51.43 

38.10 

24.76 

1048 

26.67 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

# 

190 

104 

80 

74 

4 

28 

2 

1 

0 

1 

0 

0 

General Counsel 

% 


54.74 

42.11 

38.95 

2.11 

14.74 

1.05 

0.53 

0.00 

0.53 

0.00 

0.00 

Rural Utilities 

# 

355 

129 

198 

70 

16 

53 

3 

2 

8 

3 

1 

1 

Service 

% 


3634 

55.77 

19.72 

4.51 

1493 

0.85 

0.56 

2.25 

085 

0.28 

0.28 

Natural Resources 

# 

10811 

2757 

6973 

2275 

521 

248 

294 

116 

76 

45 

190 

73 

Conservation Service 

% 


25.50 

64.50 

21.04 

4.82 

2.29 

2.72 

1.07 

0.70 

0.42 

1.76 

0.68 

Economic Research 

# 

537 

225 

276 

116 

12 

96 

5 

3 

19 

9 

0 

1 

Service 

% 


41.90 

51.40 

21.60 

2.23 

17.88 

0.93 

0.56 

3.54 

1.68 

0.00 

0.19 

National Agricultural 

# 

933 

458 

417 

349 

39 

78 

8 

16 

9 

13 

2 

2 

Statistics Service 

% 


49.09 

44.69 

37.41 

4.18 

8.36 

0.86 

1.71 

0.96 

1.39 

0.21 

0.21 

Coop. State. Res., 

# 

309 

198 

90 

91 

15 

103 

3 

3 

2 

0 

1 

1 

Educ. & Exten. 

% 


64.08 

29.13 

29.45 

4.85 

33.33 

0.97 

0.97 

0.65 

0.00 

0.32 

0.32 

Office of Inspector 

# 

705 

299 

325 

173 

46 

98 

21 

11 

10 

16 

4 

1 

General 

% 


42.41 

46.10 

24.54 

6.52 

13.90 

2.98 

1.56 

1.42 

2.27 

0.57 

0.14 

Food & Consumer 

# 

1660 

1032 

497 

652 

81 

284 

34 

59 

13 

30 

3 

7 

Service 

% 


62.17 

29.94 

39.28 

4.88 

17.11 

2.05 

3.55 

0.78 

1.81 

0.18 

0.42 

Rural Business- 

# 

111 

49 

52 

23 

7 

24 

1 

1 

1 

1 

1 

0 

Cooperative Service 

% 


44.14 

46.85 

20.72 

6.31 

21.62 

0.90 

0.90 

0.90 

0.90 

0.90 

0.00 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 
Breakdown by Agency as of 9/30/96 
(continued) 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Animal & Plant 

# 

4801 

1920 

2105 

1419 

155 

234 

414 

178 

187 

71 

20 

18 

Health Inspection Svc. 

% 


39 99 

43 85 

29.56 

3.23 

4 87 

8 62 

3.71 

3.90 

1.48 

042 

0.37 

Grain Inspection 

it 

791 

199 

439 

136 

132 

49 

7 

8 

6 

3 

8 

3 

Packers & Stockyard 

% 


25 16 

55.50 

17.19 

16.69 

6 19 

0.88 

1.01 

0.76 

038 

1 01 

0.38 

Food Safety & 

# 

8970 

2830 

5006 

2020 

469 

635 

333 

72 

264 

52 

68 

51 

Inspection Service 

% 


31.55 

55.81 

22.52 

5.23 

7.08 

3.71 

0.80 

2.94 

0.58 

0.76 

0.57 

Office of the Chief 

# 

34 

10 

23 

7 

0 

3 

0 

0 

1 

0 

0 

0 

Economist 

% 


29.41 

67.65 

20.59 

0.00 

8.82 

0.00 

0.00 

2.94 

0.00 

0.00 

0.00 

Office Budget 

# 

68 

34 

28 

21 

5 

12 

0 

1 

1 

0 

0 

0 

& Program Analysis 

% 


50.00 

41.18 

30.88 

7.35 

17.65 

0.00 

1.47 

1.47 

0.00 

0.00 

0.00 

Office of Information 

# 

252 

110 

123 

75 

12 

31 

3 

2 

3 

2 

1 

0 

Resources Mgmt. 

% 


43.65 

48.81 

29.76 

4.76 

12.30 

1.19 

0.79 

1.19 

0.79 

0.40 

0.00 

Office of the Chief 

# 

1545 

1100 

297 

562 

105 

484 

26 

27 

8 

20 

9 

7 

Financial Officer 

% 


71.20 

19.22 

36.38 

6.80 

31.33 

1.68 

1.75 

0.52 

1.29 

0.58 

0.45 

Office of 

# 

17 

12 

5 

4 

0 

7 

0 

0 

0 

1 

0 

0 

Administrative Law 

% 


70.59 

29.41 

23.53 

0.00 

41.18 

0.00 

0.00 

0.00 

4.88 

0.00 

0.00 

Office of Civil 

# 

114 

78 

13 

15 

12 

47 

9 

9 

1 

5 

1 

2 

Rights Enforcement 

% 


6842 

11.40 

13.16 

10.53 

41.23 

7.89 

789 

0.88 

4 39 

0.88 

1.75 

Office of Personnel 

# 

113 

80 

26 

30 

6 

44 

0 

1 

1 

3 

0 

2 


% 


70.80 

23.01 

26.55 

5.31 

38 94 

0.00 

0.88 

0.88 

2.65 

000 

1.77 

Office of Operations 

# 

288 

138 

43 

33 

102 

100 

1 

2 

3 

3 

1 

0 


% 


4792 

14.93 

11.46 

35.42 

34.72 

0.35 

0.69 

1.04 

1.04 

0.35 

0.00 

Alternative Agr. 

it 

5 

3 

2 

1 

0 

2 

0 

0 

0 

0 

0 

0 

Res. & Comm. Center 

% 


60 00 

40.00 

20.00 

0.00 

40.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

Off. of Small & 

it 

10 

9 

1 

2 

0 

7 

0 

0 

0 

0 

0 

0 

Disadvantaged Bus. 

% 


90.00 

10.00 

20.00 

0.00 

70.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

tt 

17 

15 

1 

3 

1 

12 

0 

0 

0 

0 

0 

0 

Executive Secretariat 

% 


88.24 

5.88 

17.65 

5.88 

70.59 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Farm Service 

# 

6407 

3323 

2724 

2715 

211 

460 

89 

74 

21 

26 

39 

48 

Agency 

% 


51.87 

42.52 

42.38 

3.29 

7.18 

1.39 

1.15 

0.33 

0.41 

0.61 

0.75 

National Appeals 

# 

126 

50 

69 

38 

4 

12 

2 

0 

0 

0 

1 

0 

Division 

% 


39.68 

54.76 

30.16 

3.17 

9.52 

1.59 

0.00 

0.00 

0.00 

0.79 

0.00 

TOTAL 

# 

84669 

34902 

41740 

26930 

3160 

4944 

2588 

1464 

1054 

696 

1225 

868 


% 


41.22 

49.30 

31.81 

3.73 

5.84 

3.06 

1.73 

1.24 

0.82 

1.45 
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U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency — 
GS 1 Through 8 as of 9/30/96 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Office of the 

# 

2 

2 

0 

1 

0 

1 

0 

0 

0 

0 

0 

0 

Secretary 

% 


100.00 

0.00 

50.00 

0. 

50.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Agricultural 

# 

960 

650 

232 

469 

45 

135 

22 

29 

6 

12 

5 

5 

Marketing Service 

% 


67.71 

24.17 

48.85 

4.69 

14.06 

2.29 

3.02 

0.63 

1.25 

0.52 

0.52 

Agricultural Research 

i 

2226 

1527 

549 

1203 

70 

218 

55 

59 

18 

35 

7 

12 

Service 

% 


68.60 

24.66 

54 04 

3.14 

9.79 

2.47 

2.65 

0.81 

1.57 

0.31 

0.54 

Rural Housing Service 

# 

2996 

2849 

106 

2338 

34 

310 

4 

99 

1 

41 

2 

61 


% 


95 09 

354 

78.04 

1.13 

10.35 

0.13 

3.30 

0.03 

1.37 

0.07 

2.04 

Foreign Agricultural 

n 

88 

85 

0 

16 

2 

68 

1 

0 

0 

0 

0 

1 

Service 

% 


96.59 

0.00 

18.18 

2.27 

77.27 

1.14 

0.00 

0.00 

0.00 

0.00 

1 14 

Forest Service 

ft 

10683 

5904 

3691 

4740 

234 

330 

438 

375 

41 

100 

375 

359 


% 


55.27 

34.55 

44.37 

2.19 

3.09 

4.10 

3.51 

0.38 

094 

3.51 

3.36 

Office of 

ft 

13 

9 

1 

3 

3 

6 

0 

0 

0 

0 

0 

0 

Communications 

% 


69.23 

7.70 

23.08 

23.08 

46.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

tt 

40 

36 

2 

17 

2 

17 

0 

1 

0 

1 

0 

0 

General Counsel 

% 


90 00 

500 

42.50 

5.00 

42.50 

0.00 

2.50 

0.00 

2.50 

0.00 

0.00 

Rural Utilities 

# 

59 

58 

0 

23 

1 

32 

0 

1 

0 

1 

0 

1 

Service 

% 


98.31 

0.00 

38.98 

1.69 

54.24 

0.00 

1.69 

0.00 

1.69 

0.00 

1.69 

Natural Resources 

« 

2999 

1286 

1446 

1057 

115 

123 

70 

48 

18 

22 

64 

36 

Conservation Service 

% 


42.88 

48.22 

35.25 

3.83 

4.10 

2.33 

1.60 

0.60 

0.73 

2.13 

1.20 

Economic Research 

ft 

94 

88 

5 

11 

1 

76 

0 

1 

0 

0 

0 

0 

Service 

% 


93.62 

5.32 

11.70 

1.06 

80.85 

0.00 

1.06 

0.00 

0.00 

0.00 

0.00 

National Agricultural 

ft 

340 

307 

20 

241 

7 

45 

1 

10 

4 

9 

1 

2 

Statistics Service 

% 


90.29 

588 

70.88 

2.06 

13.24 

0.29 

2.94 

1.18 

2.65 

0.29 

0.59 

Coop. State. Res., 

tt 

105 

99 

2 

28 

3 

70 

1 

1 

0 

0 

0 

0 

Educ. & Exten. 

% 


94.29 

1 90 

2667 

2.86 

66.67 

0.95 

095 

0.00 

000 

0.00 

0.00 

Office of Inspector 

tt 

104 

92 

7 

45 

1 

38 

2 

3 

2 

5 

0 

1 

General 

% 


88 46 

6.73 

43.27 

0.96 

36.54 

1.92 

2.88 

1.92 

4.81 

0.00 

0.96 

Food & Consumer 

# 

270 

250 

8 

110 

9 

106 

3 

18 

0 

12 

0 

4 

Service 

% 


92 59 

296 

40.74 

3.33 

39 26 

111 

6.67 

0.00 

4 44 

000 

1.48 

Rural Business- 

tt 

17 

17 

0 

3 

0 

13 

0 

1 

0 

0 

0 

0 

Cooperative Service 

% 


100 00 

000 

17.65 

0.00 

76.47 

0.00 

5.88 

0.00 

000 

0.00 

0.00 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency 
GS 1 Through 8 as of 9/30/96 (continued) 




Total 

All Women 

White 

Men Women 

Black 

Men Women 

Hispanic 

Men Women 

Asian American 

Pacific Islander 

Men Women 

American Indian 

Alaskan Native 

Men Women 

Animal & Plant 

# 

1601 

1013 

357 

755 

45 

137 

150 

89 

30 

24 

6 

8 

Health Inspection Svc. 

% 


63.27 

22.30 

47.16 

2.81 

8.56 

9.37 

5.56 

1.87 

1.50 

0.37 

0.50 

Grain Inspection 

# 

259 

124 

89 

83 

41 

35 

2 

3 

1 

2 

2 

1 

Packers & Stockyard 

% 


47.88 

34 36 

3205 

15.88 

13.51 

0 77 

1.16 

0.39 

0.77 

0.77 

0.39 

Food Safety & 

# 

4764 

2050 

2267 

1472 

234 

466 

154 

47 

15 

25 

44 

40 

Inspection Service 

% 


43.03 

47.59 

30.90 

491 

9.78 

323 

099 

0.31 

0.52 

0.92 

0.84 

Office of the Chief 

# 

5 

5 

0 

2 

0 

3 

0 

0 

0 

0 

0 

0 

Economist 

% 


100.00 

0.00 

40.00 

0.00 

60.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office Budget 

# 

8 

6 

0 

1 

2 

4 

0 

1 

0 

0 

0 

0 

& Program Analysis 

% 


75.00 

0.00 

12.50 

25.00 

50.00 

0.00 

12.50 

0.00 

0.00 

0.00 

0.00 

Office of Information 

# 

29 

23 

5 

13 

1 

9 

0 

0 

0 

1 

0 

0 

Resources Mgmt. 

% 


79.31 

17.24 

44.83 

3.45 

31.03 

0.00 

0.00 

0.00 

3.45 

0.00 

0.00 

Office of the Chief 

# 

795 

693 

57 

341 

37 

322 

4 

17 

3 

10 

1 

3 

Financial Officer 

% 


87.17 

7.17 

42.89 

4.65 

40.50 

0.50 

2.14 

0.38 

1.26 

0.13 

0.38 

Office of 

# 

7 

7 

0 

1 

0 

5 

0 

0 

0 

1 

0 

0 

Administrative Law 

% 


100.00 

0.00 

14.29 

0.00 

71.43 

0.00 

0.00 

0.00 

14.29 

0.00 

0.00 

Office of Civil 

# 

24 

23 

0 

5 

1 

15 

0 

1 

0 

2 

0 

0 

Rights Enforcement 

% 


95.83 

0.00 

20.83 

4.17 

62.50 

0.00 

4.17 

0.00 

8.33 

0.00 

0.00 

Office of Personnel 

it 

35 

31 

1 

8 

3 

21 

0 

0 

0 

1 

0 

1 


% 


88.57 

2.86 

22 86 

8. 

60.00 

0.00 

000 

0.00 

2.86 

0,00 

2.86 

Office of Operations 

# 

79 

50 

3 

5 

26 

44 

0 

0 

0 

1 

0 

0 


% 


63.29 

3.80 

6.33 

32.91 

55.70 

0.00 

000 

0.00 

1.27 

0.00 

0.00 

Alternative Agr. 

# 

1 

1 

0 

0 

0 

1 

0 

0 

0 

0 

0 

0 

Res. & Comm. Center 

% 


100.00 

0.00 

0.00 

0.00 

100.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

Off. of Small & 

# 

2 

2 

0 

0 

0 

2 

0 

0 

0 

0 

0 

0 

Disadvantaged Bus. 

% 


100.00 

0.00 

0.00 

0. 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

# 

7 

6 

0 

1 

1 

5 

0 

0 

0 

0 

00 


Executive Secretariat 

% 


85.71 

0.00 

14,29 

14.29 

71.43 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Farm Service 

# 

2153 

1999 

103 

1641 

38 

257 

10 

49 

1 

13 

2 

39 

Agency 

% 


92.85 

4.78 

76.22 

1.76 

11.94 

046 

2.28 

0.05 

0.60 

0.09 

1.81 

National Appeals 

# 

16 

14 

1 

10 

1 

4 

0 

0 

0 

0 

0 

0 

Division 

% 


87.50 

6.25 

62.50 

6.25 

25.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


NOTE: 

GS Pay Plan 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency — 
GS 9 Through 1 2 as of 9/30/96 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Office of the 

n 

9 

8 

1 

6 

0 

2 

0 

0 

0 

0 

0 

0 

Secretary 

% 


88 89 

11.11 

66.67 

0 

2222 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Agricultural 

# 

1365 

354 

871 

261 

77 

61 

42 

18 

13 

7 

8 

7 

Marketing Service 

% 


21.93 

63.81 

19.12 

5.64 

4.47 

3.08 

1.32 

0.95 

0.51 

0.59 

0.51 

Agricultural Research 

# 

1928 

750 

1048 

602 

51 

90 

41 

12 

33 

41 

5 

5 

Service 

% 


38.90 

54.36 

31.22 

2.65 

4.67 

2.13 

0.62 

1.71 

2.13 

0.26 

0.26 

Rural Housing Service 

n 

2926 

1268 

1404 

1030 

165 

158 

48 

50 

21 

16 

20 

14 


% 


43.34 

47.98 

35.20 

5.64 

5.40 

1.64 

1.71 

0.72 

0.55 

0.68 

0.48 

Foreign Agricultural 

# 

135 

91 

30 

57 

9 

31 

4 

1 

1 

2 

0 

0 

Service 

% 


67.41 

22.22 

42.22 

6.67 

22.96 

2.96 

0.74 

0.74 

1.48 

0.00 

0.00 

Forest Service 

# 

14390 

4857 

8381 

4180 

219 

219 

452 

194 

143 

101 

338 

163 


% 


33.75 

58.24 

29.05 

1.52 

1.52 

3.14 

1.35 

0.99 

0.70 

2.35 

1.13 

Office of 

# 

41 

28 

11 

10 

2 

18 

0 

0 

0 

0 

0 

0 

Communications 

% 


68.29 

28.83 

24.39 

4.88 

43.90 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

# 

22 

16 

4 

13 

1 

3 

1 

0 

0 

0 

0 

0 

General Counsel 

% 


72.73 

18.18 

59.09 

4.55 

13.64 

4.55 

0.00 

0.00 

0.00 

0.00 

0.00 

Rural Utilities 

# 

78 

44 

27 

27 

4 

15 

0 

1 

2 

1 

1 

0 

Service 

% 


56 41 

34.62 

34.62 

5.13 

19.23 

0.00 

1.28 

2.56 

1 28 

1 28 

0.00 

Natural Resources 

# 

6831 

1306 

4846 

1095 

323 

94 

201 

62 

44 

19 

111 

36 

Conservation Service 

% 


19.12 

70.94 

16.03 

4.73 

1.38 

2.94 

0.91 

0.64 

0.28 

1.62 

0.53 

Economic Research 

# 

86 

48 

26 

27 

8 

16 

1 

1 

3 

4 

0 

0 

Service 

% 


55.81 

30.23 

31.40 

9.30 

18.60 

1.16 

1.16 

3.49 

4.65 

0.00 

0.00 

National Agricultural 

# 

302 

111 

164 

80 

19 

26 

4 

3 

4 

2 

0 

0 

Statistics Service 

% 


36.75 

54.30 

26.49 

6.29 

8.61 

1.32 

0.99 

1.32 

0.66 

0.00 

0.00 

Coop. State. Res., 

tt 

68 

55 

10 

32 

3 

22 

0 

1 

0 

0 

0 

0 

Educ. & Exten. 

% 


80.88 

14.71 

47.06 

4.41 

32.35 

0.00 

1.47 

0.00 

0.00 

0.00 

0.00 

Office of Inspector 

# 

320 

138 

146 

82 

22 

42 

9 

7 

3 

7 

2 

0 

General 

% 


43.13 

45.63 

25.63 

6.88 

13.13 

2.81 

2.89 

0.94 

2.89 

0.63 

0.00 

Food & Consumer 

# 

997 

609 

300 

417 

52 

137 

23 

35 

10 

17 

3 

3 

Service 

% 


61.08 

30.09 

41.83 

5.22 

13.74 

2.31 

3.51 

1.00 

1.71 

0.30 

0.30 

Rural Business- 

# 

22 

17 

4 

10 

1 

6 

0 

0 

0 

1 

0 

0 

Cooperative Service 

% 


77.27 

18.18 

45.45 

4.55 

27.27 

0.00 

0.00 

0.00 

4.55 

0.00 

0.00 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency 
GS 9 Through 12 as of 9/30/96 (continued) 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Animal & Plant 

» 

2257 

688 

1132 

491 

81 

64 

204 

80 

141 

45 

11 

8 

Health Inspection Svc. 

% 


30.48 

50.16 

21.75 

3.59 

2.84 

9.04 

3.54 

6.25 

1.99 

0.49 

0.35 

Grain Inspection 

# 

421 

67 

262 

49 

79 

13 

5 

3 

3 

1 

5 

1 

Packers & Stockyard 

% 


15.91 

62.23 

11.64 

18.76 

3.09 

1.19 

0.71 

0.71 

0.24 

1.19 

0.24 

Food Safety & 

# 

3549 

605 

2367 

419 

194 

133 

165 

22 

195 

21 

23 

10 

Inspection Service 

% 


17.05 

66.69 

11.81 

5.47 

3.75 

4.65 

0.62 

5.49 

0.59 

0.65 

0.28 

Office of the Chief 

# 

7 

3 

4 

3 

0 

0 

0 

0 

0 

0 

0 

0 

Economist 

% 


42.86 

57.14 

42.86 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office Budget 

# 

14 

11 

2 

8 

1 

3 

0 

0 

0 

0 

0 

0 

& Program Analysis 

% 


78.57 

14.23 

57.14 

7.14 

21.43 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of Information 

n 

94 

46 

39 

31 

4 

13 

2 

2 

2 

0 

1 

0 

Resources Mgmt. 

% 


48.94 

41.49 

32.98 

4.26 

13.84 

2.13 

2.13 

2.13 

0.00 

1.06 

0.00 

Office of the Chief 

# 

512 

324 

131 

174 

35 

129 

14 

9 

4 

9 

4 

3 

Financial Officer 

% 


63.28 

25.56 

33.98 

6.84 

25.20 

2.73 

1.76 

0.78 

1.76 

0.78 

0.56 

Office of 

# 

4 

4 

0 

2 

0 

2 

0 

0 

0 

0 

0 

0 

Administrative Law 

% 


100.00 

0.00 

50.00 

0.00 

50.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of Civil 

u 

18 

14 

1 

3 

2 

7 

1 

3 

0 

0 

0 

1 

Rights Enforcement 

% 


77.78 

5.56 

16.67 

11.11 

38.89 

5.56 

16.67 

0.00 

0.00 

0.00 

5.56 

Office of Personnel 

# 

19 

17 

1 

5 

0 

11 

0 

0 

1 

1 

0 

0 


% 


89.47 

5.26 

26.32 

0 . 

57.89 

0.00 

0.00 

5.26 

5.26 

0.00 

0.00 

Office of Operations 

# 

74 

45 

7 

11 

22 

32 

0 

1 

0 

1 

1 

0 


% 


60.81 

9.46 

14.86 

29.73 

43.24 

0.00 

1.35 

0.00 

1.35 

1.35 

0.00 

Alternative Agr. 

u 

1 

1 

0 

0 

0 

1 

0 

0 

0 

0 

0 

0 

Res. & Comm. Center 

% 


100.00 

0.00 

0.00 

0.00 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Off. of Small & 

# 

1 

1 

0 

0 

0 

1 

0 

0 

0 

0 

0 

0 

Disadvantaged Bus. 

% 


100.00 

0.00 

0.00 

0 . 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

n 

9 

9 

0 

2 

0 

7 

0 

0 

0 

0 

0 

0 

Executive Secretariat 

% 


100.00 

0.00 

22.22 

0.00 

77.78 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Farm Service 

n 

3020 

1030 

1792 

835 

102 

160 

57 

20 

13 

8 

26 

7 

Agency 

% 


34.11 

59.34 

27.65 

3.38 

5.30 

1.89 

0.66 

0.43 

0.26 

0.86 

0.23 

National Appeals 

# 

3 

3 

0 

3 

0 

0 

0 

0 

0 

0 

0 

0 

Division 

% 


100.00 

0.00 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency — 
GS/GM 13 Thru 15 as of 9/30/96 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Office of the 

# 

6 

6 

0 

6 

0 

0 

0 

0 

0 

0 

0 

0 

Secretary 

% 


100.00 

0.00 

100.00 

0. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Agricultural 

# 

285 

59 

213 

47 

5 

8 

1 

3 

7 

1 

0 

0 

Marketing Service 

% 


20.70 

74.74 

16a.49 

1.75 

2.81 

0.35 

1.05 

2.46 

0.35 

0.00 

0.00 

Agricultural Research 

# 

1812 

272 

1422 

231 

18 

20 

17 

4 

82 

13 

1 

4 

Service 

% 


15.01 

78.48 

12.75 

0.99 

1.10 

0.94 

0.22 

4.53 

0.72 

0.06 

0.22 

Rural Housing Service 

# 

646 

150 

431 

105 

46 

37 

11 

4 

3 

3 

5 

1 


% 


2322 

66.72 

16.25 

7.12 

5.73 

1.72 

0.62 

0.46 

0.46 

0.77 

0.15 

Foreign Agricultural 

tt 

173 

64 

98 

48 

3 

13 

6 

3 

2 

0 

0 

0 

Service 

% 


3699 

56.65 

27.75 

1.73 

7.51 

3.47 

1.73 

1.16 

0.00 

0.00 

0.00 

Forest Service 

n 

2912 

626 

2056 

536 

60 

42 

87 

19 

34 

19 

49 

10 


% 


21.50 

70.60 

18.41 

2.06 

1.44 

2.99 

0.65 

1.17 

0.65 

1 68 

0.34 

Office of 

# 

48 

17 

27 

13 

4 

4 

0 

0 

0 

0 

0 

0 

Communications 

% 


35.42 

56.25 

27.08 

8.33 

8.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

# 

112 

30 

60 

42 

1 

8 

1 

0 

0 

0 

0 

0 

General Counsel 

% 


44.64 

53.57 

37.50 

0.89 

7.14 

0.89 

0.00 

0.00 

0.00 

0.00 

0.00 

Rural Utilities 

« 

213 

27 

167 

20 

10 

6 

3 

0 

6 

1 

0 

0 

Service 

% 


12.68 

78.40 

9.39 

4.69 

2.82 

1.41 

0.00 

2.82 

0.47 

0.00 

0.00 

Natural Resources 

# 

939 

157 

656 

117 

78 

30 

21 

5 

13 

4 

14 

1 

Conservation Service 

% 


16.72 

68.86 

12.46 

8.31 

3.19 

2.24 

0.53 

1.38 

0.43 

1.49 

0.11 

Economic Research 

# 

346 

84 

239 

73 

3 

4 

4 

1 

16 

5 

0 

1 

Service 

% 


24.28 

69.08 

21.10 

0.87 

1.16 

1.16 

0.29 

4.26 

1.45 

0.00 

0.29 

National Agricultural 

# 

285 

40 

227 

28 

13 

7 

3 

3 

1 

2 

1 

0 

Statistics Service 

% 


14.04 

79.65 

9.82 

4.56 

2.46 

1.05 

1.05 

0.35 

0.70 

0.35 

0.00 

Coop. State. Res., 

# 

128 

42 

73 

30 

8 

10 

2 

1 

2 

0 

1 

1 

Educ. & Exten. 

% 


32.81 

57.03 

24.44 

6.25 

7.81 

1.56 

0.78 

1.56 

0.00 

0.78 

0.78 

Office of Inspector 

# 

272 

66 

167 

43 

23 

18 

9 

1 

5 

4 

2 

0 

General 

% 


24.26 

61.40 

15.81 

8.46 

6.62 

3.31 

0.37 

1.84 

1.47 

0.74 

0.00 

Food & Consumer 

# 

374 

166 

178 

120 

19 

39 

8 

6 

3 

1 

0 

0 

Service 

% 


4436 

47.59 

32.09 

5.08 

1043 

2.14 

1.60 

0.80 

0.27 

0.00 

0.00 

Rural Business- 

# 

69 

15 

47 

10 

4 

5 

1 

0 

1 

0 

1 

0 

Cooperative Service 

% 


21.74 

68.12 

14.49 

5.80 

7.25 

1.45 

0.00 

1.45 

0.00 

1.45 

0.00 
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U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency 
GS/GM 13 Thru 15 as of 9/30/96 (continued) 




Total 

All Women 

White 

Men Women 

Black 

Men Women 

Hispanic 

Men Women 

Asian American 

Pacific Islander 

Men Women 

American Indian 

Alaskan Native 

Men Women 

Animal & Plant 

# 

760 

201 

501 

160 

20 

31 

23 

6 

12 

2 

3 

2 

Health Inspection Svc. 

% 


2645 

65.92 

21.05 

2.63 

4.08 

3.03 

0.79 

1.58 

0.26 

0 39 

0.26 

Grain Inspection 

# 

104 

7 

82 

4 

12 

0 

0 

2 

2 

0 

1 

1 

Packers & Stockyard 

% 


6.73 

78.85 

3.85 

11.54 

0.00 

0.00 

1.92 

1.92 

0.00 

0.96 

0.96 

Food Safety & 

# 

621 

164 

356 

122 

36 

32 

11 

3 

53 

6 

1 

1 

Inspection Service 

% 


26.41 

57.33 

19.65 

5.80 

5.15 

1.77 

0.48 

8.53 

0.97 

0.16 

0.16 

Office of the Chief 

# 

17 

1 

15 

1 

0 

0 

0 

0 

1 

0 

0 

0 

Economist 

% 


5.88 

88.24 

588 

0.00 

0.00 

0.00 

0.00 

5.88 

0.00 

0.00 

0.00 

Office Budget 

# 

42 

17 

22 

12 

2 

5 

0 

0 

1 

0 

0 

0 

& Program Analysis 

% 


40 48 

52.38 

28.57 

4.76 

11.90 

0.00 

0.00 

2.38 

0.00 

0.00 

0.00 

Office of Information 

# 

126 

40 

77 

30 

7 

9 

1 

0 

1 

1 

0 

0 

Resources Mgmt. 

% 


31.75 

61.11 

23.81 

5.56 

7.14 

0.79 

0.00 

0.79 

0.79 

0.00 

0.00 

Office of the Chief 

# 

212 

80 

100 

45 

19 

32 

8 

1 

1 

1 

4 

1 

Financial Officer 

% 


37.74 

47.17 

21.23 

8.96 

15.09 

3.77 

0.47 

0.47 

047 

1 89 

0.47 

Office of 

# 

1 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Administrative Law 

% 


0.00 

100.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

Office of Civil 

# 

69 

41 

12 

7 

8 

25 

6 

5 

1 

3 

1 

1 

Rights Enforcement 

% 


5942 

17.39 

10.14 

11.59 

36.23 

8.70 

7 25 

1.45 

4.35 

1 45 

1.45 

Office of Personnel 

n 

58 

21 

24 

17 

3 

11 

0 

1 

0 

1 

0 

1 


% 


53.45 

41.38 

29.31 

5. 

18.97 

0.00 

1.72 

0.00 

1.72 

0.00 

1.72 

Office of Operations 

# 

78 

35 

27 

16 

12 

17 

0 

1 

3 

1 

1 

0 


% 


44.87 

34.62 

20.51 

15.38 

21.79 

0.00 

1.28 

3.85 

1.28 

1.28 

0.00 

Alternative Agr. 

# 

3 

1 

2 

1 

0 

0 

0 

0 

0 

0 

0 

0 

Res. & Comm. Center 

% 


33.33 

66.67 

33.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Off. of Small & 

# 

6 

5 

1 

2 

0 

3 

0 

0 

0 

0 

0 

0 

Disadvantaged Bus. 

% 


83.33 

16.67 

33.33 

0. 

50.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

# 

1 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Executive Secretariat 

% 


0.00 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Farm Service 

# 

1161 

285 

784 

235 

56 

39 

19 

5 

6 

5 

11 

1 

Agency 

% 


24.55 

65.53 

20.24 

4.82 

3.36 

1.64 

0.43 

0.52 

0.43 

0.95 

0.09 

National Appeals 

# 

106 

33 

67 

24 

3 

8 

2 

0 

0 

0 

1 

0 

Division 

% 


31.13 

63.21 

23.58 

2.83 

7.55 

1.89 

0.00 

0.00 

0.00 

094 

0.00 



“NOTE: 

Includes Pay Plans - GG. GH, GM. GS * 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency — 
Senior Executives as of 9/30/96 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Office of the 

# 

25 

10 

11 

8 

4 

2 

0 

0 

0 

0 

0 

0 

Secretary 

% 


40.0 

44 0 

320 

16.0 

8.0 

000 

0 00 

0.00 

0.00 

0.00 

000 

Agricultural 

# 

11 

2 

8 

2 

0 

0 

0 

0 

1 

0 

0 

0 

Marketing Service 

% 


18.18 

72.73 

18.18 

000 

000 

000 

0 00 

9.09 

0.00 

0.00 

0.00 

Agricultural Research 

# 

69 

7 

59 

7 

1 

0 

1 

0 

1 

0 

0 

0 

Service 

% 


10.14 

85.50 

10.14 

1.45 

0.00 

1.45 

0.00 

1.45 

0.00 

0.00 

0.00 

Rural Housing Service 

# 

3 

1 

1 

1 

1 

0 

0 

0 

0 

0 

0 

0 


% 


33.3 

33.3 

33.3 

33.3 

0.00 

0.00 

0 00 

0.00 

0.00 

0.00 

0.00 

Foreign Agricultural 

# 

7 

2 

5 

2 

0 

0 

0 

0 

0 

0 

0 

0 

Service 

% 


28.57 

71.42 

28.57 

0 

0 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

Forest Service 

# 

58 

10 

43 

8 

4 

1 

1 

1 

0 

0 

0 

0 


% 


17.24 

74.14 

13.79 

16.90 

1.72 

1.72 

1.72 

0.00 

0.00 

0.00 

0.00 

Office of 

# 

4 

1 

2 

0 

1 

0 

0 

0 

0 

0 

0 

1 

Communications 

% 


25.20 

50 

0.00 

25.0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

25.0 

Office of the 

# 

20 

2 

18 

2 

0 

0 

0 

0 

0 

0 

0 

0 

General Counsel 

% 


10.0 

90.0 

10.0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Rural Utilities 

# 

6 

0 

5 

0 

1 

0 

0 

0 

0 

0 

0 

0 

Service 

% 


0.00 

83.33 

0 

16.67 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Natural Resources 

• 

26 

4 

14 

5 

t 

0 

0 

0 

0 

0 

0 

0 

Conservation Service 

% 


15.38 

53.85 

19.23 

26.92 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

Economic Research 

# 

10 

5 

6 

5 

0 

0 

0 

0 

0 

0 

0 

0 

Service 

% 


50.00 

50 00 

50 00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

National Agricultural 

# 

7 

1 

6 

1 

0 

0 

0 

0 

0 

0 

0 

0 

Statistics Service 

% 


14.28 

85.71 

14 28 

000 

0.00 

0 00 

000 

0.00 

0.00 

0.00 

0.00 

Coop. State. Res., 

# 

13 

5 

6 

4 

2 

1 

0 

0 

0 

0 

00 


Educ. & Exten. 

% 


38.46 

46.15 

30.79 

15.38 

7.69 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

Office of Inspector 

# 

9 

3 

5 

3 

0 

0 

1 

0 

0 

0 

0 

0 

General 

% 


33.33 

55.56 

33.33 

0.00 

0.00 

11.11 

0.00 

0.00 

0.00 

0.00 

0.00 

Food & Consumer 

# 

15 

7 

8 

5 

0 

2 

0 

0 

0 

0 

0 

0 

Service 

% 


46.66 

53.33 

33.33 

0.00 

13.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Rural Business- 

# 

4 

0 

2 

0 

2 

0 

0 

0 

0 

0 

0 

0 

Cooperative Service 

% 


0.00 

50. 

0.00 

50 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Animal & Plant 

# 

17 

3 

11 

3 

3 

0 

0 

0 

0 

0 

0 

0 

Health Inspection Svc. 

% 


17.65 

64.71 

17.65 

17.65 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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CIVIL RIGHTS Appendix C 


U.S. Department of Agriculture 

Breakdown by Grade or Level Within Pay Plan for Agency — 
Senior Executives as of 9/30/96 (continued) 


Total White Black Hispanic Asian American American Indian 

Pacific Islander Alaskan Native 




All 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Men 

Women 

Grain Inspection 

# 

4 

0 

4 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Packers & Stockyard 

% 


0.00 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Food Safety & 

# 

19 

8 

9 

8 

1 

0 

0 

0 

1 

0 

0 

0 

Inspection Service 

% 


42.10 

47.36 

42.40 

5.26 

0.00 

0.00 

0.00 

5.26 

0.00 

0.00 

0.00 

Office of the Chief 

# 

5 

1 

4 

1 

0 

0 

0 

0 

0 

0 

0 

0 

Economist 

% 


20.00 

80.00 

20.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office Budget 

# 

4 

0 

4 

0 

0 

0 

0 

0 

0 

0 

0 

0 

& Program Analysis 

% 


0.00 

100.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 


# 

3 

1 

2 

1 

0 

0 

0 

0 

0 

0 

0 

0 

Resources Mgmt. 

% 


33 33 

66.67 

33.33 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

Office of the Chief 

# 

6 

2 

3 

2 

1 

0 

0 

0 

0 

0 

0 

0 

Financial Officer 

% 


33.33 

50.00 

33.33 

16.67 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of 

# 

4 

1 

4 

1 

0 

0 

0 

0 

0 

0 

0 

0 

Administrative Law 

% 


25 

75 

25 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of Civil 

# 

2 

0 

1 

0 

0 

0 

1 

0 

0 

0 

0 

0 

Rights Enforcement 

% 


0.00 

50 

0.00 

0.00 

0.00 

50 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of Personnel 

# 

2 

1 

1 

0 

0 

1 

0 

0 

0 

0 

0 

0 


% 


50 

50.00 

0.00 

0. 

50.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of Operations 

# 

3 

2 

0 

1 

1 

1 

0 

0 

0 

0 

0 

0 


% 


66.67 

0.00 

33.33 

33.33 

33.33 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Alternative Agr. 

# 

0 












Res. & Comm. Center 

% 













Off. of Small & 

# 

1 

1 

0 

0 

0 

1 

0 

0 

0 

0 

0 

0 

Disadvantaged Bus. 

% 


100.00 

0.00 

0.00 

0. 

100.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

Office of the 

# 

0 












Executive Secretariat 

% 













Farm Service 

# 

24 

4 

18 

3 

1 

1 

1 

0 

0 

0 

0 

0 

Agency 

% 


1666 

75.0 

12.5 

4.16 

4.16 

4.16 

0.00 

0.00 

0.00 

0.00 

0.00 

National Appeals 

# 

1 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Division 

% 


0.00 

100.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

Judicial Officer 

# 

1 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 


% 

100 

0.00 

100 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

Policy Analysis 

a 

1 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Coordination Pgm. 

% 

100 

0.00 

100 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 



NOTE: 

Includes Pay Plans - AL, ES, EX, , SL. ST, CA, LTA’ 
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USDA Agencies and Abbreviations 


AARC 

AMS 

APHIS 

ARS 

BCA 

CR 

CSREES 

DAMS 

ERS 

FAS 

FCS 

FFAS 

FNCS 

FS 

FSA 

FSIS 

Ci IPSA 

HWM 

MAP 

MRP 

NAD 

NASS 

NRCS 

NRE 

OALJ 

OBPA 

OC 

OCA 

OCE 

OCFO 


Alternative Agricultural Research and Commercialization 
Corporation 

Agricultural Marketing Service 
Animal and Plant Health Inspection Service 
Agricultural Research Service 
Board of Contract Appeals 
Congressional Relations 

Cooperative, State, Research, Education, and Extension Service 

Departmental Administration Management Services 

Economic Research Service 

Foreign Agricultural Service 

Food and Consumer Service 

Farm and Foreign Agricultural Sendees 

Food, Nutrition and Consumer Services 

Forest Service 

Farm Service Agency 

Food Safety and Inspection Service 

Grain Inspection, Packers and Stockyards Administration 

I lazardous Waste Management 

Modernization of Administrative Processes 

Marketing and Regulatory Programs 

National Appeals Division 

National Agricultural Statistics Service 

Natural Resources Conservation Service 

Natural Resources and Environment 

Office of Administrative Law Judges 

Office of Budget and Program .Analysis 

Office of Communications 

Office of Consumer Affairs 

Office of the Chief Economist 

Office of the Chief Financial Officer 
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CIVIL RIGHTS Appendix D 


USDA Agencies and Abbreviations (continued) 


OES 

Office of the Executive Secretariat 

OC.C 

Office of the General Counsel 

OIG 

Office of Inspector General 

OJO 

Office of the Judicial Officer 

00 

Office of Operations 

ORACBA 

Office of Risk Assessment and Cost-Benefit Analysis 

OSEC 

Office of the Secretary 

PACC 

Policy Analysis and Coordination Center 

RBS 

Rural Business-Cooperative Service 

RD 

Rural Development 

REE 

Research, Education and Economics 

RHS 

Rural Housing Service 

ASA 

Assistant Secretary for Administration 

CIO 

Chief Information Officer 

RUS 

Rural Utilities Service 

WAOB 

World Agricultural Outlook Board 


USDA’s 1994 reorganization affected these agencies, which may 
be mentioned in the report: 

ASCS Agricultural Stabilization and Conservation Service became 

part of FSA 

FmHA Fanners Home Administration was split between FSA and 
Rural Development 

SCS Soil Conservation Service (became NRCS) 
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CIVIL RIGHTS Appendix D 


Other Abbreviations 


AEP 

Affirmative Employment Plan 

EEOMAS 

Equal Employment Opportunity Monitoring and Analysis 
System 

EQ1P 

Environmental Quality Incentive Program 

GAO 

General Accounting Office 

GLOBE 

Gay, Lesbian and Bisexual Employees Organization 

NFC 

National Finance Center 

PATCOB 

Professional, Administrative, Technical, Clerical. Other, and 
Blue Collar 

PRB 

Performance Review Board 

SBA 

Small Business Administration 

SES 

Senior Executive Service 
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APPENDIX K 


United States 
Department of 
Agriculture 

National 
Commission on 
Small Farms 


A Time to Act 

A Report of the USDA National 
Commission on Small Farms 

January 1998 

This report is dedicated to the memory, life and work of 

Dr. Martin Luther King, Jr., who gave his life for expanding opportunities for all 
Americans; and to Thomas Jefferson, who envisioned the “yeoman” farmer as the 
bedrock of 
American democracy. 

A Time to Act 

A Report of the USDA National 
Commission on Small Farms 

January 1998 

The United States Department of Agriculture (USDA) prohibits discrimination in its programs on 
the basis of race, color, national origin, sex, religion, age, disability, political beliefs, and marital or 
familial status. (Not all prohibited bases apply to all programs.) Persons with disabilities who 
require alternative means for communication of program information (Braille, large print, 
audiotape, etc.) should contact USDA’s TARGET CENTER at (202) 720-2600 (voice and TDD). 

To file a complaint, write the Secretary of Agriculture, U S. Department of Agriculture, 

Washington, D.C. 20250, or call 1-800-245-6340 (voice) or (202) 720-1 127 (TDD). USDA is an 
equal employment opportunity employer. 
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Letter of Transmittal 
January 1998 

Secretary Glickman, 

The National Commission on Small Farms is pleased to submit to you our report - A Time to Act. 
It is the product of considerable discussion and deliberation based on extensive oral and written 
testimonies and suggestions gleaned from the Commission’s many regional hearings, as well as 
from written materials submitted to the Commission. 

USDA’s administrators and staff made themselves accessible to the Commission and provided 
much useful information about the Department’s many and varied agencies, programs, and 
policies. And USDA staff who worked with the Commission were indispensable in facilitating the 
Commission’s work. 

Having gone through the process of developing this report, we are now even more convinced of 
the necessity to recognize the small farm as the cornerstone of our agricultural and rural 
economy. We feel that a sustainable rural renaissance can be anchored in a vibrant, dynamic, 
small farm sector and we believe that the Commission’s recommendations, if implemented, will 
contribute to this renaissance. 

We wish to acknowledge and applaud your decisive action in appointing this Commission and in 
responding to concerns and recommendations made in the Civil Rights Action Team Report. 
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We look forward to joining with you and others in helping to fashion policies, programs, and 
partnerships that will bring economic vibrancy to rural communities, wholesome and nutritious 
food for consumers, stability to our small farm enterprises, and an improved quality of life to our 
small farmers and our farmworkers. 

Respectfully signed and submitted by: 

Harold L. Volkmer, Chair, Missouri 

Desmond Ansel Jolly, 

Vice Chair, California 

Kathleen Sullivan Kelley, 

Vice Chair, Colorado 

Charles Woodrow Albertson, 

North Carolina 

Karen S. Armstrong-Cummings, Kentucky 

J. Roger Barber, New York 

Ernest Louis Blount, Virginia 

Carrol D. Bolen, Iowa 

Marion Long Bowlan, Pennsylvania 

Ben F. Burkett, Mississippi 

Nelson Carrasquillo, New Jersey 

E. Walter Coward, Jr., New York 

Robert M. Daniels, II, Kansas 

R. Edmund Gomez, New Mexico 

Dario Vidal Guerra, Jr., Texas 

Greg T. Gunthorp, Indiana 

Jesse Harness, Mississippi 

Chuck Hassebrook, Nebraska 

Douglas G. Henderson, South Dakota 

Everette Herness, Wisconsin 

Gladys B. Holland, Virginia 


Frederick R. Magdoff, Vermont 
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James B. Neely, Sr., Arkansas 

Jackyn K. Reid, Washington 

Greg E. Smitman, Montana 

Ronald A. Stewart, Oregon 

Toulu Thao, California 

Thomas J. Trantham, Jr., 

South Carolina 

John Zippert, Alabama 

II. Executive Summary 

Not since Secretary of Agriculture Bob Bergland initiated a study of the structure of agriculture in 
1979 has USDA made the effort to examine the condition of farming and its place in our food 
system. The USDA Civil Rights Action Team that recommended formation of a commission 
recognized that, in addition to racial discrimination, government policies and practices have 
discriminated against small farm operators. In July of 1997, nearly 20 years later, Secretary of 
Agriculture Dan Glickman appointed a 30-member National Commission on Small Farms to 
examine the status of small farms in the United States and to determine a course of action for 
USDA to recognize, respect, and respond to their needs. 

The Commission began its work in Memphis, Tennessee, on July 28. Subsequent public 
hearings and meetings were held in Sioux Falls, South Dakota, on August 21 and 22; 
Washington, DC, on September 10 and 11; and Sacramento, California, on September 15 and 
16. Three smaller meetings were held in Albany, New York; Albuquerque, New Mexico; and 
Portland, Oregon. The results of the Commission’s work are embodied in the 146 
recommendations in this report, A Time to Act. 

When Secretary Bergland’s report, A Time to Choose, was published, it warned that “...unless 
present policies and programs are changed so that they counter, instead of reinforce or 
accelerate the trends towards ever- larger farming operations, the result will be a few large farms 
controlling food production in only a few years.” 

Looking back now nearly 2 decades later, it is evident that this warning was not heeded, but 
instead, policy choices made since then perpetuated the structural bias toward greater 
concentration of assets and wealth in fewer and larger farms and fewer and larger agribusiness 
firms. Federal farm programs have historically benefited large farms the most. Tax policies give 
large farmers greater incentives for capital purchases to expand their operations. Large farms 
that depend on hired farmworkers receive exemptions from Federal labor laws allowing them the 
advantage of low-wage labor costs. 

Today, we have 300,000 fewer farmers than in 1979, and farmers are receiving 13 percent less 
for every consumer dollar. Four firms now control over 80 percent of the beef market. About 94 
percent of the Nation’s farms are small farms, but they receive only 41 percent of all farm 
receipts. 

Like most major industries, the ownership and control over agricultural assets is increasingly 
concentrated in fewer and fewer hands. Farmers have little to no control over setting the price for 
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their products. The basic tenets of a “competitive” market are less and less evident in crop and 
livestock markets today. 

The recent passage of the 1996 Federal Agricultural Improvement and Reform Act was a 
watershed event in the history of Federal farm policy. It signals the reduction and eventual 
elimination of government intervention in commodity markets as a means to provide income and 
price stability for the farming sector. 

Agricultural technologies have emerged that use ever greater levels of capital to enable fewer 
people to produce the Nation’s food. As a result, income and opportunities have shifted from 
farms to the companies that produce and sell inputs to farmers. As farmers focused on producing 
undifferentiated raw commodities, food system profit and opportunities were shifted to the 
companies that process, package, and market food. Consequently, from 1910 to 1990 the share 
of the agricultural economy received by farmers dropped from 21 to 5 percent. 5 

The pace of industrialization of agriculture has quickened. The dominant trend is a few, large, 
vertically integrated firms controlling the majority of food and fiber products in an increasingly 
global processing and distribution system. If we do not act now, we will no longer have a choice 
about the kind of agriculture we desire as a Nation. 

A Vision for Small Farms in the 21st Century 

The National Commission on Small Farms is certain about its choice for the future of American 
agriculture: 

Small farms have been the foundation of our Nation, rooted in the ideals of Thomas Jefferson 
and recognized as such in core agricultural policies. It is with this recognition of our Nation’s 
historical commitment to small farms that we renew our dedication to the prominence of small 
farms in the renewal of American communities in the 21st century. Black, Hispanic, Native 
American, Asian, women, and other minorities have contributed immensely to our Nation's food 
production and their contributions should be recognized and rewarded. 

it is our resolve that small farms will be stronger and will thrive, using farming systems that 
emphasize the management , skill, and ingenuity of the individual farmer. We envision a 
competitive advantage for small farms realized through a framework of supportive, yet 
responsible, government and private initiatives, the application of appropriate research and 
extension, and the stimulation of new marketing opportunities. As small farms and farmworkers 
succeed in this nurturing environment, not only will they continue their valuable contribution to the 
Nation’s food supply, but they will also fuel local economies and energize rural communities ail 
across America, in the process of flourishing, small farms will contribute to the strengthening of 
society, providing communities and the Nation with opportunities for self-employment and 
ownership of land, and providing a cultural and traditional way of life as well as nurturing places 
to raise families. 

We emphasize public policies that recognize the value of small farms and actively encourage 
their growth and continuation. These policies are essential to the realization of this vision; so too, 
are policies that recognize and reward the contributions of farmworkers and their families. 

Toward this end, the Commission has articulated goals and made specific recommendations to 
guide the decision-making of the Secretary of Agriculture, the Executive Branch and Congress 
into the next century. 

This vision is focused on those farms with less than $250,000 gross receipts annually, on which 
day-to-day labor and management are provided by the farmer and/or the farm family that owns 
the production or owns, or leases, the productive assets. 
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Policy Goals for Our Nation’s Small Farms 

The Commission outlined 8 policy goals for a national strategy for small farms: 

Policy Goal 1: Recognize the importance and cultivate the strengths of small farms 

USDA’s Research, Education and Economics Mission Area should design and implement a small 
farm research initiative dedicated to optimizing the labor and ingenuity of small farm operators and 
the biological assets of their farms using less capital-intensive investments. 

USDA should re-commit itself as the “lender of last resort” by focusing greater attention to serving the 
credit needs of small, minority, and beginning farmers; reversing the shift to guaranteed loans; and 
accelerating action on pending credit regulations. 

Congress should repeal the provisions that prohibit farmers who have previously had “debt 
forgiveness” from receiving any future USDA loans or credit assistance. 

USDA policies, programs, and regulations should be reviewed to identify program rules and 
regulations that are either intentionally or unintentionally biased against small farms, including the 
Environmental Quality Incentives Program, the Business and Industry Loan Program, and Forestry 
Stewardship Programs. 

Policy Goal 2: Create a framework of support and responsibility for small farms 

Establish an Administrator of Small Farm Programs that reports to the Secretary and has Senior 
Executive Service status. 

USDA should develop a Department-wide Small Farm and Ranch Policy that encompasses the vision 
and the guiding principles set forth by the Commission and that must be reflected in the services, 
programs, and materials delivered by each agency. 

Policy Goal 3: Promote, develop, and enforce fair, competitive, and open markets for 
small farms 

USDA’s Rural Business - Cooperative Service should give priority to the development of farmer- 
owned, value-added cooperatives and farm-based businesses where profits flow to and within the 
community; where wage-laborers are paid a living wage; where the efforts results in more local and 
regional competition in the cash market, not less; and where natural resource stewardship is 
rewarded through the market. 

The Secretary should propose legislation clarifying the authority of the Grain Inspection, Packers and 
Stockyards Administration (GIPSA) to prohibit discriminatory pricing on the basis of volume. 

The Secretary should consider Federal production contract legislation to address issues such as 
contract termination, duration, and re-negotiation; prohibition against discriminatory practices; and 
responsibility for environmental damages. 

The Commission endorses the proposed rule to prohibit packers from procuring cattle for slaughter 
through the use of a forward contract, and from owning and feeding cattle, with limited exceptions. 
USDA should investigate the processing and retailing segments of the dairy industry to determine if 
excessive profits are being made at the expense of farmers and consumers. 

USDA should develop an interagency initiative to promote and foster local and regional food systems 
featuring farmers markets, community gardens, Community Supported Agriculture, and direct 
marketing to school lunch programs. 

Policy Goal 4: Conduct appropriate outreach through partnerships to serve small farm 
and ranch operators 

Farm Service Agency State Executive Directors, Rural Development State Directors, Natural 
Resources Conservation Service State Conservationists, and State Cooperative Extension program 
administrators should support the formation of farmer networks and mentoring programs for small 
farmers. 
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USDA should collaborate with and jointly fund community-based organizations to train people to be 
farmer advocates. 

Educational efforts by the Risk Management Agency should address sustainable agriculture practices 
as a means of managing risk on small farms. 

Policy Goal 5: Establish future generations of farmers 

USDA should launch an interagency Beginning Farmer Initiative dedicated to researching, 
developing, and disseminating farm management models that emphasize low-capital investment, 
optimal use of skilled labor and management potential of beginning farmers, and high-value crop and 
livestock production and marketing methods. 

The Farm Service Agency should clearly define the eligibility requirements for beginning farmers and 
recognize the farming experience of persons who were raised on family farms, who worked as hired 
farm labor, or who received training from apprenticeships. 

Congress should authorize the Farm Service Agency to guarantee tax-exempt First Time Farmer 
Bonds used to make loans to beginning farmers and ranchers. 

USDA should seek legislative authority to create a Beginning Farmer Matching Grant program for the 
purpose of supplying equity funds for entry farmers in lieu of loans. 

Policy Goal 6: Emphasize sustainable agriculture as a profitable, ecological, and socially 
sound strategy for small farms 

The USDA Office of Communications should conduct a communications campaign to inform farmers 
of the new farming strategies emerging from the 1 0 years of sustainable agriculture research. 

The Secretary of Agriculture should support policies that preserve the grazing and water use rights of 
the small and traditionally underserved public land permittees. 

USDA’s Risk Management Agency should develop an affordable Whole Farm Revenue Insurance 
pilot project for diversified small farms using sustainable farming practices. 

The Secretary should exercise restraint in approving exceptions to the 1,000 animal units eligibility 
limit on EQIP funding for livestock manure storage structures. 

Policy Goal 1: Dedicate budget resources to strengthen the competitive position of small 
farms in American agriculture 

Increase appropriations for the Sustainable Agriculture Research and Education program by $10 
million each year over 3 years to reach $40 million. 

Increase the Outreach and Technical Assistance Program for Socially Disadvantaged and Minority 
Fanners (Sec. 2501) program to the current authorized level of $10 million annually, 

Increase funding to the maximum authorized levels of $85 million for Farm Ownership Direct Loans 
and $500 million for Farm Operating Direct Loans. 

Increase Rural Technology and Cooperative Development Center Grant Program funding to $20 
million. 

Ensure GIPSA appropriated funding at $3 million for reorganization, $1 .65 million for increased staff, 
and $750,000 for investigation into unfair market practices in the poultry industry. 

Policy Goal 8: Provide just and humane working conditions for all people engaged in 
production agriculture 

President Clinton should establish an interdepartmental task force led by Secretary Glickman 
involving the Departments of Education, Labor, Health and Human Services, and Environmental 
Protection Agency, as well as the Internal Revenue Service and the Immigration and Naturalization 
Service, to address the laws, regulations, and enforcement affecting farmworkers. 

A Farmworker Coordinator position should be created within the USDA Office of Outreach. 


The Public Value of Small Farms 
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The dominant belief in agriculture is that large farms are more efficient than small farms. 

However, Professor Willis L. Peterson from the University of Minnesota found that factors other 
than size influence the unit costs in agriculture. Peterson asserts that “small family and part-time 
farms are at least as efficient as larger commercial operations. In fact, there is evidence of 
diseconomies of scale as farm size increases.”- 

In addition, our economic accounting systems do not take into account the “hidden” costs of large 
farms. An agricultural system characterized by a limited number of large-scale farms does not 
take into account the loss of market competition when production is concentrated in 
oligopsonistic markets. The environmental consequences of concentrating a large number of 
animals in limited areas is rarely considered. 

Small farms contribute more than farm production to our society. Small farms embody a diversity 
of ownership, cropping systems, landscapes, biological organization, culture, and traditions. 

Since the majority of farmland is managed by a large number of small farm operators, the 
responsible management of soil, water, and wildlife encompassed by these farms produces 
significant environmental benefits. Decentralized land ownership produces more equitable 
economic opportunity for people in rural communities, and offers self-employment and business 
management opportunities. Farms, particularly family farms, can be nurturing places for children 
to grow up and acquire the values of responsibility and hard work. 

In 1980, Secretary Bergland proposed a “Time to Choose” the future direction for our Nation’s 
agriculture. However, policy choices made since then have diminished the role and relevance of 
small farms in this country. 

On more than one occasion, farmers who spoke at the public meetings referred to the 
Commission as “our last hope.” It is with conviction and hope that the National Commission on 
Small Farms is asking the Congress and USDAto act on the needs of America’s small farmers. 

III. Introduction 

Not since Secretary of Agriculture Bob Bergland initiated a study of the structure of agriculture in 
1979 has USDA made the effort to examine the condition of farming and its place in our food 
system. In July of 1997, nearly 20 years later, Secretary of Agriculture Dan Glickman appointed a 
30-member National Commission on Small Farms to examine the status of small farms in the 
United States and to determine a course of action for USDA to recognize, respect and respond to 
their needs through changes in policies, practices, and programmatic approaches. 

Early on in the process, members of the National Commission on Small Farms recognized that its 
focus was not limited to the viability of “small farms,” but rather their efforts were to include an 
examination of the structure of agriculture and how it affects small farm viability. The focus of the 
Commission was “How do farnis, of modest investments, owned and operated by families who 
supply the majority of labor, remain profitable in an agricultural structure that is increasingly bi- 
polar?” 

When providing the newly formed National Commission on Small Farms with its assignment to 
develop a National Strategy for Small Farms, Secretary of Agriculture Dan Glickman outlined the 
challenges facing small farmers today: 

Its no secret out in farm country that things are changing... and fast. Agriculture , like every 
other major sector of our economy, is concentrating. From defense to retail stores, to health 
care, to railroads, to farms and ranches — we’re seeing fewer and larger operations, 
mergers and buyouts, larger market shares and fewer people in those markets. 
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At the time of the first meeting, the Commission recognized that there was seemingly a national 
consensus that larger farms are more efficient and, therefore, in the national interest. However, 
members of the Commission believe that the primary values of small farms were to be found in 
our national heritage and that heritage is important to keep alive for future generations. As 
eloquently stated during the first hearing: The greatest thing that agriculture furnished this 
country is not food or fiber, but a set of children with a work ethic and a good set of values.” 4 

During the several months since the initial public meeting in Memphis, the Commission heard 
oral testimony from literally hundreds of owners of small farms and people in the agriculture 
sector. They have read and studied written testimonies and research papers which stack up over 
a foot thick. The Commission has engaged in freewheeling debate and in-depth discussions 
among themselves and with experts on numerous issues affecting all aspects of the American 
agriculture community. Commission members also spent hundreds of workhours with USDA staff 
studying various programs. Most importantly, the Commission learned. 

The Commission learned that larger farms are not more efficient than small farms at producing 
crops. 5 They learned that as small farms are consolidated into larger farms, the economic basis of 
America’s rural communities decline, and rural towns are lost/ Trends have also been revealing. 
The land base of America is being concentrated into fewer and fewer owners, in large part due to 
the concentration of agriculture, and that large agricultural processors are actively acquiring 
highly productive farm land in some regions, like the Central Valley of California. Another trend 
which was repeated throughout the written and oral testimony is the tendency of the large 
agricultural integrators to avoid capital investment in the means of production and pass both the 
risk and costs on to their contract growers or to society at large in the form of water and soil 
pollution and increased Federal assistance to those rural communities. Finally, and importantly, a 
trend which appears in all sectors of American agriculture is a widening spread between what 
farmers received for their production and what consumers pay at the supermarket (See Figure 1). 
The setting of prices under near monopoly conditions allows the major processors and retailers of 
agricultural products to capture an increased price spread, bankrupting farmers while providing 
the financial ability for these agricultural industries to buy their competition, further concentrating 
markets and eliminating the free market on which our society depends. 

The U S. Department of Agriculture, established by President Lincoln as the “People’s 
Department,” has numerous agencies and programs whose purposes are to ensure an abundant 
and safe national food supply. Historically, these programs adopted a mission of assisting 
American small farmers and provided locally driven Federal support to millions of farm families in 
rural America. Lending programs were established to provide services as the lender “of last 
resort" when other credit sources were not available. Extension services assisted farmers and 
their families with crop selection, food preservation, home economics, and youth development 
through the 4-H program. Conservation programs focused on assisting individual farmers in 
improving the long-term productivity and sustainability of their lands. Research focused on 
improved crop cultivars and on-farm improvements to improve production. 

The Result of Choices Made 

Secretary Bergland committed a year and a half of public hearings, research, and analysis to the 
structure and performance of agriculture, culminating in a report entitled A Time to Choose, 
published in January 1981 , on the eve of a new Administration. The report described the 
historical trends and changes in the structure of agriculture overtime and warned, “...unless 
present policies and programs are changed so that they counter, instead of reinforce or 
accelerate the trends towards ever- larger farming operations, the result will be a few large farms 
controlling food production in only a few years.” 7 Looking back now nearly 2 decades later, it is 
evident that this warning was not heeded, but instead policy choices made since January of 1 981 
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perpetuated the structural bias toward greater concentration of assets in fewer and larger farms 
and fewer and larger agribusiness firms. 

A few statistics illustrate the effects of Federal agricultural policies since Secretary Berg land’s 
study: 

In 1978, there were 2.3 million farms in the United States.' 

Today, there are 2.0 million farms in the United States. 1 

In 1980, 4 firms controlled 36 percent of the beef slaughter. 

Today, 4 firms control 80 percent of the beef slaughter. Kl 

In 1980, the farmer received 37 cents of every consumer dollar spent on food. 

Today, the farmer receives 23 cents of every consumer dollar spent on food. 11 

Within a few years of printing A Time to Choose, American agriculture experienced the worst 
economic crisis in farming since the Great Depression due to record crop production, falling 
export demand, and the Federal Reserve’s anti-inflationary measures of high interest rates and 
high exchange rates. Many farmers faced a credit crisis, having borrowed on rising land values in 
the 1970’s to expand operations, resulting in high numbers of bankruptcies and foreclosures 
among farms of all sizes, bank closings, and agriculture-related business failures. The economic 
stress took its toll on farm families, sometimes resulting in suicide and divorce, and tore at the 
fabric of rural community life. 

Historical large-farm bias 

The 1981 farm bill largely continued the design of the farm programs of the 1970’s, despite 
opposition from a new Administration committed to reducing government intervention in 
agriculture. Domestic grain surpluses soared due to low acreage set-asides and export markets 
dampened by high exchange rates. Farm subsidy costs were unprecedented. The new 
Administration, committed to reducing government spending in agriculture, proposed major cuts 
in farm price support levels in the 1985 farm bill. However, the farm debt crisis made these 
proposals politically impossible and they were rejected by the Congress. During this same time, 
“economic emergency" loans were made to highly leveraged large farms; many of these loans 
would ultimately go uncollected. It is these loans which constitute 78 percent of currently reported 
23 percent delinquency in USDA Direct Lending programs. The final 1985 farm bill retained the 
basic farm policy mechanisms, but began to put downward pressure on farm prices by freezing 
target prices, lowering loan rates and subsidizing exports. In 1987, the Administration, under the 
leadership of Secretary Clayton Yeutter, took its proposals for cutting agriculture spending to the 
General Agreement on Tariffs and Trade (GATT) and eventually succeeded in winning reductions 
in agricultural subsidies worldwide. 2 

Following record spending on farm subsidies, and the passage of the Gramm-Rudman deficit 
reduction law, the 1990 farm bill set in motion a movement to reduce government payments to 
farmers by instituting the “triple base,” which reduced the amount of acreage eligible for 
payments. This set the course for the most recent policy change in the 1996 Federal Agriculture 
Improvement and Reform Act (FAIR), which decoupled planting decisions from payments and 
instead provided “transition” payments scheduled to cease in 2002. 

Even though only about one-third of U.S. farmers have participated in Federal farm programs, 
these programs have historically been structurally biased toward benefiting the largest farms. 
Farm payments have been calculated on the basis of volume of production, thus giving a greater 
share of payments to large farms, enabling them to further capitalize and expand their 
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operations. Attempts to place caps on the amount of payments per farm have not resulted in their 
intended effects. 

The present system of “transition” payments perpetuates the large-farm bias because the amount 
of payment is based on historical payment levels. A new risk management tool, “revenue 
insurance,” also perpetuates a large-farm bias through its provisions of coverage for the few 
major program commodities with no limit on the amount of coverage provided. Additionally, 
recent changes in Federal tax policy provide disproportionate benefits to large farms through tax 
incentives for capital purchases to expand operations. Large-scale farms that depend on hired 
farmworkers for labor receive exemptions from Federal labor law afforded workers in every other 
industry, allowing them the advantage of low-wage labor costs. 

The Structure of Agriculture Today 

The most widely used description of the structure of agriculture is based on the statistic of gross 
farm sales. USDA Economic Research Service labels three-fourths of the Nation’s farms that 
have annual gross sales under $50,000 as “non-commercial” farms, meaning they do not 
generate enough sales to be commercially viable on their own. Half of these farmers rely on off- 
farm income. Many dismiss these farmers as “hobby farmers,” implying that their goals do not 
include making a profit. This categorization fails to recognize that for some of these farmers, off- 
farm jobs are not a choice, but a necessity due to the inability to obtain an adequate return from 
farming. And in some places, such as Indian reservations, off-farm jobs are not available at all. 
Even for farmers in the next highest sales class, from $50,000 gross sales to $250,000 gross 
sales, where 86 percent of these farmers count farming as their primary occupation, the average 
return on equity is negative. * 

Another popular statistic used to describe the structure of agriculture is the contribution of value 
of production per sales class. Farms with gross sales under $250,000 make up 94 percent of all 
farms. However, these farms receive only 41 percent of all farm receipts. In other words, out of 2 
million farms, only 122,810 of the super-large farms receive the majority of farm receipts. 

There is a danger in relying on gross sales statistics to provide the whole picture of the structure 
and performance of agriculture today. While agriculture has become more segmented and 
specialized, most analyses of gross sales statistics have failed to distinguish between the 
differing, and often value-adding levels of production. Of course farms with higher levels of gross 
sales would appear to be more productive. Yet a closer examination shows many of those high- 
end operations are dependent on primary-level production constituting cow/calf, lambing, 
farrowing, or grain production. A simple indicator of the differences can be shown in cattle 
production. The average size cow/calf operation in the United States is 49 head. A medium-sized 
feedlot operation averages 10,000 head, yet depends upon the primary calf production as its 
source for feeder cattle. Without more precise indicators to measure the contribution of the 
primary level of production, an appreciation of the productive contributions of small farms is 
diminished. 

When a gross sales statistic is used combining all agricultural sectors, it can generate the 
conclusion that large and super- large farms produce most of the food and fiber in this country, 
when, in fact, the most critical production occurs at the primary level. Conclusions and policies 
which focus on the large and super-large farms as an inevitable result of economic progress may 
be ignoring the small farm as the most vital component of all food production. 

Many people consider a few, large farms an inevitable result of economic progress. For example, 
a Wall Street Journal writer recently expressed with a fair amount of conviction that “In fact, local 
dairies aren’t necessary anymore. Megafarms are springing up in such places as New Mexico 
and Idaho that produce milk far more cheaply than the postcard pretty Vermont dairy farm. In 
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addition, processors are experimenting with filters to remove the water from milk, which makes 
shipping it cross-country cheaper .” 14 

The “get big or get out” policy drives of the past fail to recognize the real cost of this kind of 
“economic progress.” This perspective does not consider the loss of market competition when 
production is concentrated in a monopoly market. It does not considerthe cost of potential 
environmental consequences of concentrating a large number of animals in limited areas. It does 
not considerthe risk to the security of our milk supply should disease or natural disaster strike 
these few megafarms. It does not considerthe cost of increased use of fossil fuels to ship milk 
across the country. It does not consider the increase in bacteria when water is extracted. 
Contrary to popular belief, large farms do not produce agricultural products more efficiently than 
small farms, especially when real costs are taken into account. 

Furthermore, the assumption that large farms are more efficient because of economies of scale 
was challenged by presenters at the Commission’s public meetings. Statistical analysis 
conducted by Professor Willis L. Peterson from the University of Minnesota examined the factors 
that make up the Census of Agriculture statistical measure of economies of size. Peterson found 
that factors other than size influence the unit costs in agriculture. After accounting for the quality 
of land and farm management, subtracting the contribution of the farmhouse to farm output, and 
considering the effect of opportunity costs related to off-farm employment on farm output and 
production costs, Peterson asserts “that small family and part-time farms are at least as efficient 
as larger commercial operations. In fact, there is evidence of diseconomies of scale as farm size 
increases.” 1 ' 


The “diseconomies of scale" extend beyond the farmgate to affecting the farming community. 
There is a substantial body of literature that suggests that large-scale agricultural production 
does not bode well for conditions in farming communities. University of California anthropologist 
Dean MacCannell wrote, “As farm size and absentee ownership increase, social conditions in the 
local community deteriorate. We have found depressed median family incomes, high levels of 
poverty, low education levels, social and economic inequality between ethnic groups, etc.... 
associated with land and capital concentration in agriculture.... Communities that are surrounded 
by farms that are larger than can be operated by a family unit have a bi-modal income 
distribution, with a few wealthy elites, a majority of poor laborers, and virtually no middle class. 
The absence of a middle class at the community level has a serious negative effect on both the 
quality and quantity of social and commercial service, public education, local governments, etc. f 

The public value of small farms 

The Wall Street Journal writer did not consider the benefits that result from a large number of 
farms under a system of widespread ownership rather than concentration of our food supply in a 
few megafarms. Economic statistics speak only to the “product output” of farms by measures of 
crop and livestock sales and they likely underestimate the economic contributions of small farms 
stated earlier. These numbers do not reflect the social and environmental goods produced by a 
large number of small farms. Some of the public values generated by small farms include: 

Diversity: Small farms embody a diversity of ownership, of cropping systems, of landscapes, of 
biological organization, culture and traditions. A varied farm structure contributes to a diversity of 
cropping systems and, therefore, to biological diversity. A large number of smaller farms contributes 
to a diverse and esthetically pleasing rural landscape and open space, particularly appreciated by 
urban people as well as rural neighbors. Connection to the land has always been central to the 
spiritual and cultural values of our country’s indigenous people. Additionally, widespread ownership of 
land is an essential principle of our Nation’s earliest public policies. And land ownership and farming 
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provided a foundation for community and tradition for the new settlers and pioneers who often fled 
from oppressive regimes to seek greater opportunity in America. 

Environmental benefits: Approximately 60 percent of all farms are less than 1 80 acres in size, 
indicating that the majority of fanniand is managed by a large number of small farm operators." 
Responsible management of the natural resources of soil, water, and wildlife encompassed by these 
operations produces significant environmental benefits for society to enjoy. Therefore, investment in 
the viability of these operations will yield dividends in the stewardship of the Nation’s natural 
resources. 

Self-empowerment and community responsibility: Decentralized land ownership produces more 
equitable economic opportunity for people in rural communities, as well as greater social capital. 
Owner-operated farm structures offer individual self-employment and business management 
opportunities. This can provide a greater sense of personal responsibility and feeling of control over 
one’s life, characteristics that are not as readily available to factory line workers. Land owners who 
rely on local businesses and services for their needs are more likely to have a stake in the well-being 
of the community and the well-being of its citizens. In turn, local land owners are more likely to be 
held accountable for any negative actions that harm the community. 

Places for families: Farms, particularly family farms, can be nurturing places for children to grow up 
and acquire the values of responsibility and hard work. The skills of farming are passed from one 
generation to another under family ownership structures. When farm children do not return to farming 
because of their desire for more financially secure careers, a generation of farming knowledge, skills, 
and experience is lost. 

Personal connection to food: With less than 2 percent of the Nation’s population engaged in 
farming, most consumers have little connection to agriculture and food production. As a 
consequence, they have little connection with nature, except as a place for recreation, and lack an 
appreciation for farming as cultivation of the earth for the production of food that sustains us. Through 
farmers markets, Community Supported Agriculture, and direct marketing strategies of small farmers, 
people are beginning to connect with the people growing their food. Consumers are developing 
meaningful, direct relationships with farmers and a connection with food as a product of a farmer’s 
cooperation with nature. 

Economic foundations: In some States and regions of the country, dispersed farm 
operations are key to economic vitality. Historically, decline in U.S. farm numbers were more 
than offset by increases in productivity and output. However, this does not appear to be the 
case in places like Wisconsin, a State whose farm economy has been characterized by a 
large number of moderate-sized family-operated dairy farms. Since 1988, total volume of 
milk produced in the State has dropped and the real value of gross sales has also 
decreased. The loss of dairy farms in this case has meant a loss to the State’s economic 
output. 

Why are small farms at risk? 

As with most major industries, ownership and control over agricultural assets are increasingly 
concentrated in fewer and fewer hands. Concentration translates into the loss of open and 
competitive markets at the local level. Farmers operate in a market made of many sellers and few 
buyers. Farmers have little to no control over setting the price for their products. The basic tenets 
of a “competitive” market are less and less evident in crop and livestock markets today. 
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The recent passage of the 1996 FAIR Act is a watershed event in the history of Federal farm 
policy. It signals the reduction and eventual elimination of government intervention in commodity 
markets as a means to provide income and price stability for the farming sector. 

Finally and most importantly, technology and market changes have shifted economic 
opportunities off of farms and into the agricultural input and post-harvest sectors. As research 
was focused on developing technologies that use ever greater levels of capital to enable fewer 
people to produce the Nation’s food, income and opportunities shifted from farms to the 
companies that produce and sell inputs to farmers. As farmers focused on producing 
undifferentiated raw commodities, food system profit and opportunities were shifted to the 
companies that process, package, and market food. Consequently, from 191 0 to 1990 the share 
of the agricultural economy received by farmers dropped from 21 percent to 5 percent. 15 

The combination of increased concentration among food processing companies, loss of 
competitive markets, and reduction of price stabilizing tools of government will place farmers in 
increasingly vulnerable situations. Farmers will find themselves with less and less control over 
their economic security. 

A Time to Act 

It is with full recognition of this increased economic vulnerability that the National Commission on 
Small Farms conducted its work. The Civil Rights Action Team report established the rationale for 
the Commission by recommendation No. 36. In addition to racial discrimination, government 
policies and practices have discriminated against small farm operators and poor farmers. In some 
cases, such as commodity program policies, this discrimination was explicit. In other cases, the 
bias was less intentional and reflected simple ignorance of the specific needs of small farms. This 
problem was affirmed by the many hours and pages of testimony received by the Commission. 

This report addresses both forms of bias. It recommends changes in policies, programs, and 
administrative management practices that explicitly disadvantage smaller farms. It also 
recommends changes that will give due recognition to the benefit of small farms to society. 

In 1980, Secretary Bergland proposed a “Time to Choose” the future direction for our Nation’s 
agriculture. The National Commission on Small Farms has outlined in the contents of this report, 
an opportunity for Congress and the USDA to act on these recommendations to improve the well- 
being of our Nation’s small farms and support the contributions they make to our American 
society. 

On more than one occasion, farmers who spoke at the public meetings referred to the 
Commission as “our last hope.” A choice was made nearly 20 years ago to diminish the role and 
relevance of small farms in this country. It is with conviction and hope that the National 
Commission on Small Farms is asking Congress and the USDA to act on the needs of America’s 
small farmers. 

IV. The USDA National Commission on Small Farms 

In February 1 997, USDA released a report by the internal USDA Civil Rights Action Team 
(CRAT). The CRAT report included 92 recommendations on changes in management, program 
delivery, and employment practices to address the long-term bias and discrimination against 
minority farmers and minority employees at USDA. The CRAT also identified discrimination 
against small farmers and recommended to Secretary Glickman that he “appoint a diverse 
commission to develop a national policy on small farms.” 13 
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In July 1997, Secretary Glickman appointed a 30-member Commission of volunteers from across 
the country. The Commission consisted of people who are farmers and ranchers, staff of 
nonprofit farm and farmworker advocacy organizations, Extension professionals, current and 
former public officials, and philanthropic foundation program staff. 

The Commission began its work in Memphis, Tennessee, on July 28 by receiving testimony from 
farmers and small farm advocates. Subsequent public hearings and meetings were held in Sioux 
Falls, South Dakota, on August 21 and 22; Washington, DC, on September 10 and 11; and 
Sacramento, California, on September 15 and 16. Three smaller meetings were held in Albany, 
New York; Albuquerque, New Mexico; and Portland, Oregon. Additional meetings were 
conducted by individual Commission members in various locations, including Fresno, California; 
Lihue, the Island of Kauai, Hawaii; and South Carolina. The meetings were attended by 
approximately 800 people. In total, the Commission heard oral testimony from 200 people and 
received written testimony by mail and facsimile from 165 people. 

The Commission divided into 5 topical committees: Conservation, Credit, Research and 
Extension, Marketing, and Definition. Each committee developed recommendations relating to 
the specific functions of USDA before integrating the recommendations under 8 policy goals. 
While the Commission could not possibly respond to each individual issue raised in testimony, 
they deliberated on many issues and identified those most critical to the well-being of small 
farms. 

The time constraint placed upon the Commission did not allow for the conduct of any original 
research or analysis of the effects of USDA’s current programs, practices, and policies on the 
Nation’s small farms. There was not time to conduct in-depth reviews of USDA programs, rules, 
and regulations. Instead, the Commission evaluated the problems and solutions suggested by 
the testimony received and relied on their own experience, knowledge, and creativity to craft this 
set of recommendations for consideration by Secretary Glickman. The Commission feels a strong 
need for continued dialogue about the status of small farms in this country and USDA’s 
responsiveness to their needs. Therefore, the Commission submits its first recommendation as 
follows: 

Recommendation 

Secretary Glickman should prepare a progress report and reconvene the Commission within 9 
months of receipt of this report to assess progress in bringing about changes consistent with the 
recommendations, and to provide input on emerging concerns within the Commission’s domain. 
Upon immediate transmission of this report to Secretary Glickman, Commission members should 
meet with key Subcabinet members, Agency Administrators, and program staff to review the 
recommendations in dialogue with USDA officials. If at all possible, the Commission should 
remain activated through its chartered ending date of 1999. A public and written progress report 
should be presented at the National Conference on Small Farms scheduled for 1999. 

The Commission also recognizes that State and local government policies, programs, and 
regulations affect the viability of small farms throughout the country. Issues such as property 
taxes and State assistance programs administered by the State departments of agriculture, land- 
grant universities and other publicly funded colleges and schools, all impact agriculture and the 
probabilities of success for small farms in each State. The Commission encourages the Nation’s 
governors, legislatures, State departments of agriculture, and land-grant universities and colleges 
to examine how their institutions might better serve the needs of small, beginning, women, and 
minority farmers in their States. This might be accomplished by an appointed commission of 
diverse stakeholders, community-based organizations, farmers, and public officials, modeled 
after the USDA National Commission on Small Farms. 



767 


V. A Vision for Small Farms in the 21st Century 

Small farms have been the foundation of our Nation, rooted in the ideals of Thomas Jefferson 
and recognized as such in core agricultural policies. It is with this recognition of our Nation’s 
historical commitment to small farms that we renew our dedication to the prominence of small 
farms in the renewal of American communities in the 21st century. Black, Hispanic, Native 
American, Asian, women, and other minorities have contributed immensely to our Nation’s food 
production and their contributions should be recognized and rewarded. 

it is our resolve that small farms will be stronger and will thrive, using farming systems that 
emphasize the management, skill, and ingenuity of the individual farmer. We envision a 
competitive advantage for small farms realized through a framework of supportive, yet 
responsible, government and private initiatives, the application of appropriate research and 
extension, and the stimulation of new marketing opportunities. As small farmers and farmworkers 
succeed in this nurturing environment, not only will they continue their valuable contribution to the 
Nation’s food supply, but they will also fuel local economies and energize rural communities all 
across America. In the process of flourishing, small farms will contribute to the strengthening of 
society, providing communities and the Nation with opportunities for self-employment and 
ownership of land, and providing a cultural and traditional way of life as well as nurturing places 
to raise families. 

We emphasize public policies that recognize the value of small farms and actively encourage 
their growth and continuation. These policies are essential to the realization of this vision; so too 
are policies that recognize and reward the contributions of farmworkers and their families. 

Toward this end, the Commission has articulated goals and made specific recommendations to 
guide the decision-making of the Secretary of Agriculture, the Executive Branch, and Congress 
into the next century. 

VI. Guiding Principles for Federal Farm Policy 

We recommend that farm policy decisions adhere to the following guiding principles for affecting 
the structure of the U.S. agricultural system: 

Safe and healthy food - Farm policy should encourage farming systems that produce safe, 
healthy, and diverse food. 

Relationships between farmers and consumers — Farm and food policy should create greater 
opportunities to connect farmers with consumers directly to enable farmers to respond to 
changes in consumer demand and stimulate increased interest in agriculture among consumers. 

Community - Farm policy should support an agriculture that sustains and strengthens rural 
communities and celebrates cultural diversity and a traditional way of life. 

Stewardship of natural resources - Farm policy should give incentives to reward responsible 
stewardship and care of the land, water, and air. 

Safe, responsible conditions for farmers and their workers - Farm policy should enable 
farmers and their workers to work in safe and responsible working environments. 

Fair and open markets - Public policy should result in vigorous competition in open markets 
that are fair to producers of all sizes and devoid of price discrimination. It should strive to create a 
diversity of markets for a diversity of unique products, producers, and consumers. 
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Provide opportunity for many - U.S. agricultural policy should open opportunity for more 
American people to own and operate farms as a livelihood. It should enable people who want to 
farm to gain access to land and other productive assets whether by lease or purchase. A 
person’s options and abilities to participate in farm ownership or operation should not be 
compromised or abrogated on account of their ethnicity, gender, or other non-merit related, 
demographic characteristics. 

Farm income - Farm policy should enhance opportunities for people to generate farm incomes 
comparable to other economic sectors. That must involve efforts to reverse the long-term trend 
toward a declining share of food system income accruing to farmers and ranchers, in relation to 
the input and post-harvest sectors. 

VII. Description of a Small Farm 

In developing its recommendations, the Commission describes small farms as farms with less 
than $250,000 gross receipts annually on which day-to-day labor and management are provided 
by the farmer and/or the farm family that owns the production or owns, or leases, the productive 
assets. 

This description is not intended for use as an eligibility guideline. It is intended only to generally 
describe the farms that we believe should be given priority consideration by USDA, with special 
emphasis on those with the greatest need to improve their net farm incomes. 

We recognize that small farms vary by region and commodity. While $250,000 in gross receipts 
may not sound small, and in fact may be high for some commodities, in other areas, it is barely 
sufficient to provide a net farm income comparable to the income of the average non-farmer and 
farms up to that size are among those whose survival is most endangered. For example, the 
average farm with annual gross sales between $50,000 and $250,000 has a net cash income of 
only $23,159. Over 80 percent of a farmer’s gross sales are absorbed by farming expenses. (See 
Figure 2 and Box below.) 20 

This description of small farms includes approximately 94 percent of all U,S. farms. These farms 
own 75 percent of the total productive assets in agriculture, mostly land, and receive 41 percent 
of all agricultural receipts. This description includes 41 percent of all farmers who consider 
farming their primary occupation and an equal percentage of farmers work part-time on the farm 
and rely on non-farm jobs as their primary source of income. Most of the farm units usually 
referred to as “family farms.” 

Looking at farms with gross sales between $100,000 and 
$250,000, there is great variety in gross sales based on the 
value of the commodities grown and the mix of commodities, 
fixed and variable expenses, and ultimately, in net farm 
income. For example, a typical wheat farm in 1993 received 
gross cash income of $153,219 but after cash and fixed 
expenses, depreciation and labor were paid for, the net farm 
income was $28,575. Cattle producers in 1993 did not fare as 
well . A typical beef operation received gross cash income of 
$150,092. But after cash and fixed expenses, depreciation 
and labor were paid for, the net farm income for a typical 
beef operation was $13,509. 

Prepared by the Economic Research Service from the 1991-1994 
Farm Costs and Returns Survey. 
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Policy Goal 1 

Recognize the Importance and Cultivate the Strengths of Small Farms 

As outlined in the Introduction, small farms possess unique potential to “produce" not only 
foodstuffs, but a variety of economic, social, and environmental goods. Small farms are in a 
better position to respond to specialty products for a narrow consumer taste than larger, more 
standardized farming operations. When small farms optimize their small landholdings with a 
variety of crops farmed in rotation and integrated with livestock production, they produce a source 
of biological diversity and ecological resilience not found in larger, monocropping operations. 
When they directly market their production to consumers through farmers markets, pick-your-own 
or Community Supported Agriculture 2 ' methods, they provide urban people with a social 
connection to farming, farmers, and rural people and a health, fresh food supply. 

The challenge, therefore, is to develop a national policy initiative that builds on the strengths and 
unique capabilities of small farms, that recognizes the social and ecological benefits of small 
farms, and that capitalizes on the labor and ingenuity of small farm operators to improve 
economic opportunity and benefits to rural communities. In situations where farmers have 
pursued off-farm employment for reasons of lack of farm profitability, the challenge is to create 
new opportunities for these farmers to increase their farm earnings. Innovative business 
strategies need to be designed to optimize the mix of labor, capital, and natural resources 
appropriate to the size and scale of small farms. Opportunities for farmers to use more 
knowledge and management-intensive production systems, rather than capital-intensive 
methods, are needed. Methods are needed that generate and sustainably utilize the natural 
productivity found in biologically diverse farming systems and more inputs can be derived from 
on-farm biological resources. For example, in some instances, livestock manure or cover crops 
can replace purchased nitrogen fertilizer. 

At the same time, those policies that frustrate the potential of small farms should be identified and 
removed. In particular, policies that favor large farms disproportionately should be restructured to 
level the playing field among farms of all sizes and scales. 

Some USDA programs disproportionately benefit those farms that are the least in need of 
government assistance. While about one-third of all farms participate in the Federal commodity 
programs, they have historically been designed to benefit larger farms. In 1995, the 1 1 percent of 
small farms which had gross sales between $1 00,000 and $249,999 received 28 percent of 
commodity program payments. Large farms (6 percent of all farms), with gross sales of more 
than $250,000, received 31 percent of commodity program payments. Small farms averaged 
payments of $1 1 ,174 per farm, while large farms received an average of $20,048 per farm. The 
larger the farm, the larger the payment. Government payments account for only 2.4 percent of 
gross cash farm income for the very large farms, but are more critical to the smallest farms that 
rely on government payments for 41 percent of their gross cash farm income. 22 

Federal farm policy should recognize that large-scale agriculture is not and should not be the only 
model for agricultural production, but that multiple and diverse models are necessary for 
economic, ecological, and social stability in our food and agricultural system. This approach 
requires a new way of thinking about the contributions of small farms. It requires recognition that 
small farms produce social and environmental goods of value to society that warrant public 
support. 

Research and Extension 

A great deal of agricultural research has focused on improving efficiency by utilizing ever greater 
levels of capital to enable fewer people to produce the Nation’s food and fiber. Some of these 
technological applications demand investments that require increased scale of operation to 
achieve reasonable rates of return on investment. In other words, farms have grown in acreage 
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to spread capital costs across more units of production and more of the profit has been captured 
by companies that sell inputs to farmers. The resulting gains in productivity, as measured in units 
of land or labor, have been the great success story of publicly funded agricultural research and 
technological innovation and adoption. But, relatively little research has focused on improving 
farm efficiency and income by developing new knowledge that enables farmers to use their 
management to reduce capital expenditures, produce products of higher value, and capture a 
larger share of the food dollar. 

Recommendation 1.1 

USDA’s Research, Education and Economics (REE) Mission Area should design and implement 
a small farm research initiative dedicated to optimizing the skilled labor and ingenuity of small 
farmers and the biological assets of their farms using less capital-intensive investments. The 
research design should include biological, economic, and social research as an interdisciplinary 
approach. The initiative should respond both to the threats to small farm viability as well as to 
future opportunities not yet explored. 

Recommendation 1.2 

The Economic Research Service (ERS) should analyze the systems, strategies, and 
technologies used by successful small farms, to learn how USDA can better assist small farm 
operators in achieving success. Using existing farm records systems, ERS should identify small 
farms that are performing well (have a low cost of production and are earning attractive family 
incomes) and conduct in-depth analysis of those farms, including their production systems, 
management strategies, technologies employed, and marketing approaches. Market research 
should analyze consumer preference trends that provide opportunities for small farms and 
identify the potential markets for exports from small-scale producers. For example, sales of 
organic produce, including exports, have grown 20 percent per year recently and are expected to 
rise with implementation of the National Organic Standards, but USDA’s research portfolio 
includes only one-tenth of 1 percent of research relevant to organic farming. 28 The results should 
be used to identify research and other programs that could contribute to small farm success. This 
analysis should be conducted in partnership with land-grant universities, nonprofit organizations, 
and farmers themselves. The results of this research should be published in suitable format for 
reference and use by all farmers who may choose to implement the findings. 

At the same time, ERS should assess the impact of national economic and policy forces 
influencing the prospects for small-scale agriculture. In particular, ERS should examine the 
threats and opportunities for small farms in the context of the 1996 FAIR Act and the North 
American Free Trade Agreement. This study should determine how these policies affect risk to 
small farms on a regional and commodity basis. 

Recommendation 1.3 

After identifying the principles of successful models, the Agricultural Research Service (ARS) and 
the Cooperative State Research, Education, and Extension Service (CSREES) should design 
research according to the principles in order to meet the specific needs of small farmers that 
maximize the potential productivity of their mix of assets. The research agenda should include 
the development of technologies appropriate for small-scale farms. 

Recommendation 1.4 

The ARS should commit to research strategies that will strengthen small farms. By the year 2002, 
at least two-thirds of the ARS research portfolio should consist of projects that have been 
determined to contribute to the income-earning capacity of small farms and their competitiveness 
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in an increasingly industrialized agricultural economy. Adjustments in research directions should 
be made as needed to ensure that the overall impact of each major initiative is neutral or positive 
with respect to small farm opportunities. This initiative can be formulated by taking the following 
steps: 

Utilize results from the ERS study (1 .2 above) to identify technological models that work for small 
farms and afford future market opportunities for small farms. 

Seek input on priority small farm research needs from small farmers, nonprofit organizations that 
work with small farmers, and land-grant scientists whose work is focused on strengthening small 
farms. 

Conduct technology assessments to identify program areas and research directions most helpful to 
small farmers, including beginning farmers. 

Increase research to strengthen the competitiveness of small farm livestock production, address the 
plant breeding needs of small farmers using low-capital sustainable production systems, and develop 
integrated farming systems for small farms. 

Recommendation 1.5 

USDA competitive grants programs for agricultural research and extension should prioritize 
research that contributes to the income-earning capacity and competitiveness of small farms in 
an increasingly industrialized agricultural economy. Assessments of the impact of alternative 
research directions should be conducted to determine their impact on small farm viability. The 
assessments, together with input from small farm operators, nonprofit organizations and land- 
grant scientists who work with small farm operators, should be used to develop Requests for 
Proposals that emphasize small farm needs. Qualified small farm operators, and nonprofit 
organizations and land-grant scientists who work with small farm operators, should be included 
on proposal review panels. Program guidelines should be reviewed and barriers removed to 
participation by nonprofit institutions. A goal should be set to devote two-thirds of CSREES 
production and marketing research by the year 2002 to projects that contribute to the income- 
earning capacity and competitiveness of small farms. Progress toward that goal should be 
measured annually. 

Recommendation 1.6 

The Research portion of the Fund for Rural America should be refined to more effectively support 
small farm opportunities by: 

Making clear, through the Requests for Proposals, as well as instructions to review panels, that 
increasing opportunities for small and beginning farmers are a priority of the rural development 
objectives of the Fund; 

Directing review panels to give equal importance to scientific merit and project relevance when 
evaluating proposals; 

Directing review panels to give highest scores to projects that address all three of the core Fund 
objectives — community, environment, and farm competitiveness — in determining the relevance of 
project proposals to solve real-world problems; 

Directing reviewers to give priority to projects that, where appropriate, involve participation of small 
farm operators and partnerships with nonprofit organizations that work with small farm operators; and 
Inviting small farm operators, representatives of nonprofit organizations that work with small farms, 
and land-grant scientists whose work addresses small farm concerns to serve on the review panels 
that make the final recommendation (not just as outside reviewers). 

Recommendation 1.7 

Rural Development’s Appropriate Technology Transfer for Rural Areas program (ATTRA) and 
other small farm programs should develop a clearinghouse of available equipment and systems 
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and a means to identify unmet needs. ATTRA should be formally consulted on a regular basis to 
provide analysis of what the small farm research needs are to REE agencies. With this 
information, USDA should collaborate with land-grant colleges, private companies, and small 
farmers to design machinery, equipment, and systems appropriate for small-scale agriculture. 

Agriculture-based rural development 

Up until the 1950’s, the economy of rural America was based primarily on agriculture. Today, 
agriculture is the dominant industry in only one-fourth of rural counties. Nonetheless, there are 
556 counties, mostly in the Great Plains States, that derive 20 percent or more of their earned 
income from farming and are therefore classified by ERS as “farming dependent.” From 1980 to 
1990, 80 percent of farming-dependent counties lost population and farm jobs declined by 
1 1 1 ,000. Young people left these communities in search of greater economic opportunity in 
careers other than farming. The 18- to 34-year-old population in farming-dependent counties 
declined 17 percent on average from 1980 to 1990. 

Farming-dependent counties, particularly those in the Great Plains, are generally suppliers of raw 
commodities that are typically shipped out of their communities for processing and value-adding 
activities elsewhere. Only about 10 cents of the consumer dollar spent on cereal and bakery 
products are returned to the producers in the grain-growing States of the Great Plains. These 
communities do not share in the full economic gains from the food industry. 

There is a growing recognition among small farmers that if they are to boost their economic 
returns from farming, they need to find ways to earn a greater share of the consumer dollar by 
adding value to their own products. These strategies can include farmer-owned cooperatives and 
other business ventures for the purpose of value-added processing, production, and marketing of 
crops and livestock. 

Because farming is a narrow-margin and high-risk business, rural economic development 
agencies and professionals have either dismissed or ignored agriculture as an industrial base 
with potential for growth in rural communities. For example, when contacting some of the State 
USDA Rural Development offices about upcoming meetings of the Commission in their region, 
more than once the staff responded by saying, ‘We no longer do farm programs.” While they 
were referring to the farm credit programs that were moved to FSA, this response was an 
indication that the rural development programs are not perceived as relevant to farmers. Where 
agriculture is an important industry, job development could be enhanced through value-added 
processing, production, and marketing activities. 

USDA should dedicate a significant portion of its Rural Business - Cooperative Development 
loan, grant, and cooperative programs and Extension programming to agricultural-based rural 
development activities. These activities should be specifically tailored to the generation of greater 
economic opportunities from the products and potential of small farms in their rural communities. 

Recommendation 1.8 

USDA Rural Development State Directors should include small farm operators and community- 
based and nonprofit organizations in their strategic planning processes, particularly with respect 
to the use of their rural business development programming for purposes of agricultural 
development. The strategic plan should be reviewed annually, with feedback and input from a 
variety of customers. Special outreach should be done to involve small farm operators, minorities, 
women, and non-English-speaking cultures. The strategic plans for the rural business 
development grant and loan programs should include development of agriculture-based 
businesses, as well as projects that strengthen a local food and agriculture economy through 
community farmers markets, public markets, and locally owned, value-added food processing 
businesses and microenterprises. 
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Recommendation 1.9 

Where Rural Development (RD) State Directors have discretion to add additional priorities to the 
funding criteria forjudging the Rural Business Enterprise Grant (RBEG) and Business & Industry 
(B&l) loan applications," State Directors should develop a process for receiving input from 
stakeholders, including small farmers interested in pursuing value-added agricultural 
development. This process might include one or more of the following options: 

Establish State Small Farm-Business Councils to first assess current small farm needs and then 
develop methods of addressing those needs through the State Rural Development strategic plans. 
Membership in these Councils should include but not be limited to Farm Service Agency State 
Executive Directors; Resource Conservation and Development Councils; State economic 
development agencies; Cooperative Extension Small Farm directors, administrators, and agents; 
State departments of agriculture; Small Business Development Centers; district offices of the Small 
Business Administration; small farmers, American Indian and Alaska Native tribes, community- based 
and nonprofit organizations, and other farming interests. 

Set up a process similar to that described above, but utilize the infrastructure of the State Food and 
Agriculture Council (FAC). 

Solicit ideas for determining the kinds of agricultural development that should be funded with the 
RBEG and B&i funding within any given State. A “request for comment” period could be publicized in 
all rural newspapers within a State, asking for input in setting the priority criteria for these programs. 
Public meetings could also be held to gather input. The RD State Director would set the criteria based 
on input received and announce the criteria, available funds, and information for obtaining 
applications in State and local rural newspapers. 

Recommendation 1.10 

Exclusively target Rural Business development funds including Rural Business Enterprise 
Grants, Business & Industry Loans, and the Intermediary Relending Program, to assisting the 
development of farmer-owned cooperatives for small farm operators and small business 
concerns as defined by the Small Business Act. ' At least 50 percent of all RBEG grant funds 
should be targeted to give priority to projects that primarily benefit small farm operators, including 
farmer-owned, value-added businesses, cooperatives, and farmland transition programs. A small 
farmer-owned value-added business and cooperative should be defined as one in which over 
two-thirds of the throughput comes from small farms. 

Recommendation 1.11 

Extension should emphasize market development education and technical assistance to small 
farmers in addition to production assistance. These educational efforts should be directed at 
exploring new marketing avenues for small farms, like direct farm-to-consumer markets, local 
value-added processing, and farmer-owned cooperatives. Market development efforts like those 
undertaken in the Sustainable Agriculture Research and Education (SARE) program should be 
used as a model and expanded to other Extension programming. Extension efforts could assist 
small farmers by developing entrepreneurial training and development in natural resource-based 
industries. This kind of effort should focus on learning from established farmers and small 
business entrepreneurs with Extension participating as co-learners with potential entrepreneurs. 
Extension agents could be most helpful by serving as a facilitator of information and resource 
providers. This training should include the development of community-based entrepreneurial 
networks to provide continuous training, mentoring, and support for new business startups within 
a community. (See also Policy Goal 3, recommendation 3.27). 


Farm credit 
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Agricultural operations require high levels of committed capital to achieve success. The capital- 
intensive nature of agricultural production makes access to financial capital, usually in the form of 
credit, a critical requirement. Small farms are no different from larger farms in this regard, but 
testimony and USDA reports received by this Commission indicate a general under-capitalization 
of small farms, and increased difficulty in accessing sources of credit. 

The reduction of price and income support resulting from the 1996 FAIR Act can directly reduce 
income levels for farmers reliant on government payments and interject increasing instability in 
agricultural markets. Increased price volatility decreases the attractiveness of farm lending 
among commercial lenders. Lenders lose some assurances that their clients will have a reliable 
source of income to meet loan repayment levels. When commodity prices drop, as is the case 
currently in the dairy industry, lower on-farm prices combined with the reduction in transition 
payments from the Federal farm programs, might sharply increase the risk in agricultural lending 
and increase reluctance in the financial sector to extend agricultural credit. 

Direct lending programs of the Federal Government have been increasingly curtailed by 
Congressional budget actions, diminishing the ability of the USDA to carry out its mission of 
assistance to America’s small farmers. The shift from direct lending to guaranteed lending has 
been more beneficial to lenders than to farmers. The commercial banks realize virtually the same 
paperwork and out-of-pocket costs to create a $1 0,000 FSA guaranteed loan as to create a 
$250,000 loan under the same program, while income is 25 times higher for the larger loan in this 
example. The result is that small-sized loans and loans which banks are not comfortable with, are 
increasingly rare. The USDA farm credit program was created to provide a “lender of last resort” 
to America’s small farmers; however, the move away from the direct lending portion of the 
program has increasingly thwarted this original purpose. Line-of-credit loans authorized in 
Section 614 of the 1996 FAIR Act were created in recognition of the long-term nature of 
agriculture, but are not yet implemented. The “Preferred Lender” and “Short Form Application” for 
guaranteed loans under $50,000 as required in the 1992 Agriculture Credit Act Amendments are 
not yet implemented either. 

Recommitment to USDA’s mission as the “lender of last resort” is needed by focusing greater 
attention to serving the credit needs of small, minority, and beginning farmers. It should reverse 
the trend of shifting to guaranteed loans and accelerate action on pending credit regulations to 
the benefit of small farmers. 

Recommendation 1.12 

The FSA Administrator should continue a national direct lending and guaranteed lending policy 
that focuses these programs on small farmers, especially minority and beginning farmers. The 
policy should include a requirement that repayment periods of the direct acquisition loans reflect 
the expected useful life of on-farm improvements, equipment, or chattel purchased with loan 
proceeds. 

Recommendation 1.13 

Regulatory policy should be changed to limit the FSA County Committee to determining basic 
eligibility of the borrower as a farmer, and not to review credit histories, farm loan applications, or 
other involvement in the credit process. 

Recommendation 1.14 

The FSA Administrator should take immediate action to implement the Line-of-credit loans 
authorized in Section 614 of the 1996 FAIR Act. Line-of-credit loans should be used for all routine 
and recurring operating loans using either direct or guaranteed authorities and be targeted to 
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small, beginning, or traditionally underserved farmers. This will extend production credit fora 5- 
yearterm without the need for re-application, enable production through good and bad years 
without interruption, and dramatically reduce staff work required to re-issue production loans 
yearly. 

Recommendation 1.15 

The FSA Administrator should give highest priority to the promulgation of regulations to fully 
implement the “Preferred Lender” and “Short Form Application” for guaranteed loans under 
$50,000 as required in the 1992 Agriculture Credit Act amendments. 

Debt collection and offsets 

Statutory provisions defining borrowers’ rights and methods of collection of FSA and other USDA 
debts have been provided in the 1987 Agricultural Credit Act, the 1992 Farm Credit Improvement 
Act amendments, the 1996 FAIR Act, and the 1996 Debt Collection Improvement Act. The debt 
collection and offsetting regulations have created unsolvable conditions for small farmers and left 
some with no options but bankruptcy. 

For example, a livestock producer in North Dakota who suffered severe losses in the 1997 
blizzards and excessive feed costs will still owe some unpaid balance on the principal of his 
operating loan due in the spring of 1998. Offset policy requires that the expected Livestock 
Indemnity Program payments, implemented by Congress to ease this producer’s financial crisis, 
as well as any FAIR Act transition payments, be held by the FSA against the unpaid portion of his 
debt. This producer, being delinquent and offset, cannot seek operating capital from any other 
source as he has no assignable source of income, and the 1996 farm bill prevents USDA from 
providing any continuing credit, loan servicing, or new loans. If this borrower was a client of a 
commercial bank he could negotiate a longer repayment term and remain in business, eventually 
repaying his entire note with interest. But, because he is a client of the Federal Government 
under current Federal collection policies, the result of the bad winter must be bankruptcy and 
farm dissolution. Legislative and administrative actions are necessary to correct the credit laws 
that are in conflict and that act together to the disadvantage of small farmers. 

Recommendation 1.16 

USDA should propose legislation to repeal the provisions that prohibit farmers who have 
previously had “debt forgiveness” from receiving any USDA loans or credit assistance. 

Recommendation 1.17 

USDA should propose legislation to re-instate the loan servicing methodologies and timelines 
provided in the 1992 Farm Credit Improvement Act amendments. 

Recommendation 1.18 

The Secretary should request the necessary waiver from the Treasury Department to eliminate 
the offsets in the following conditions: 

debt collection, until all loan servicing options have been exhausted (otherwise, offset eliminates loan 
servicing options); 

all loan proceeds, including Commodity Credit Corporation loans and emergency loans; 

all emergency program proceeds, including the Livestock Indemnity program; 

where a previously approved assignment of proceeds is in place, existing assignments should be 

honored prior to offset in order to maintain the integrity of the FSA programs and their acceptance in 

the community. 



776 


Recommendation 1.19 

The U S. Attorney should observe the moratorium on foreclosures pending case reviews issued 
by Secretary Glickman. This action is necessary because, despite assurances to individuals and 
groups, in many States the U.S. Attorney’s Office is continuing to process and enforce 
foreclosures and indicate that the Secretary of Agriculture’s moratorium has “no force or effect" 
on the U.S. Attorney. 

Recommendation 1.20 

The Farm Service Agency should develop new lending procedures which substantially reduce the 
application process and form requirements for direct and guaranteed loans so that all loans can 
normally be approved or disapproved within 30 days of application; publish a formal check-list of 
application requirements so that applicants are fully aware of what is needed for a complete 
application; expeditiously allocate appropriated direct loan funds to the appropriate State FSA 
Offices with an absolute minimum held at national headquarters in Washington, DC; and, for 
loans under $50,000, develop a separate short loan application form and a less intensive review 
process. 

Recommendation 1.21 

The FSA Administrator should issue a national policy directive to reinforce or establish that an 
FSA appraisal shall remain in force for 1 full year; that all FSA appraised values for land, 
equipment, and chattel shall always be based on current agricultural use, not other potential 
development; that farmers shall be provided with copies of appraisals and supporting documents 
within 5 working days of completion of the appraisal; that appraisal reports shall be appealable 
decisions; and the proper method of contesting an appraisal shall be the existing formal USDA 
appeal process. 

Recommendation 1.22 

The Secretary should take immediate action to mitigate the pending credit crisis in the shared 
appreciation cases by asking Congress to extend the 10-year shared appreciation period for 
small farmers until the land is sold. In addition, the FSA Administrator should issue a national 
policy that specifies that for purposes of determining the value of shared appreciation, on-farm 
improvements made during the life of appreciation plus any overall increase in the value as a 
result of the improvement, shall be subtracted from the appraised value, and that non-program 
loan fund authorities shall be used to extend appropriate payment terms for small farm operators 
with shared appreciation debts. 

Indifference and discrimination 

There has been an indifference to the needs explicitly unique to small farms, including minority 
and women-owned farms, for the last several decades. While there are USDA programs that 
assist small farms, they are generally underfunded and at levels that pale in comparison to the 
needs of the clientele and are not at all commensurate with the number of small farms. An explicit 
policy focus on small farms is needed to ensure that USDA’s research, extension, marketing, 
credit, rural development, and conservation programs will undergird the performance of these 
farms. 

Most disturbing are the indifference and blatant discrimination experienced by minority farmers in 
their interactions with USDA programs and staff. The Civil Rights Action Team, through its set of 
hearings and its report, boldly identified specific concerns of African-American and other minority 
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farmers regarding relations with USDA’s agencies with respect to credit, extension, applied 
research, and outreach. The history of discrimination by the U S. Department of Agriculture in 
services extended to traditionally underserved 27 farmers, ranchers, and small farmers, and to 
small forestry owners and operators, is well documented. Discrimination has been a contributing 
factor in the dramatic decline of Black farmers over the last several decades. (See Figure 3). It 
was the complaints of discrimination against Black farmers in December of 1 996 that gave rise to 
the creation of the National Commission on Small Farms. The Commission heard testimony in 
Tennessee, California, and Hawaii regarding the need for USDA, the land-grant university 
system, and nonprofit organizations to specifically target underserved minority farmers. The 
National Commission on Small Farms makes the following recommendations relative to civil 
rights and equal opportunity at USDA: 

Recommendation 1.23 

The Commission supports the full implementation of all 92 recommendations of the CRAT report 
and urges the Secretary of Agriculture to move expeditiously to take all actions necessary to 
implement these recommendations. USDA should give full support to legislation sponsored in 
Congress by members of the Congressional Black Caucus to make statutory changes to facilitate 
implementation of the recommendations. The Secretary should make sufficient funding available 
in budgetary requests and pursue these through the Congressional appropriations process. The 
Secretary should take discretionary actions to fully implement the CRAT recommendations and 
institutionalize the process of civil rights implementation, compliance, and enforcement within the 
USDA. In various sections of our report, the Commission supports, emphasizes, and builds upon 
various recommendations of the CRAT report. These include: CRAT recommendations 9, 38, 

39, 40,60, 61, 62, 63, and 64. 

Recommendation 1.24 

The Commission strongly endorses CRAT recommendation No. 28 to develop a national registry 
of minority farmers and landholdings. The registry will be an important source of information to 
conduct outreach and support services to traditionally underserved farmers nationwide. This 
action will support the Commission’s principles of wider opportunities for and pluralism in the 
ownership of land in our Nation. The registry should be used as a baseline to record the current 
ownership of farmland by the traditionally underserved and be used to measure the progress 
toward expansion of minority land ownership in the future. 

Recommendation 1.25 

There has been a history of under-allocation of resources to institutions that have served minority 
farmers. These institutions have developed extensive experience, professional expertise, and 
grassroots programs to serve this clientele. The Commission recommends that a significant 
share of any new resources directed at serving these traditionally underserved farmers be 
allocated to and provided in partnership through the 1890 Land-grant Colleges and Universities, 
the 1994 Tribal Colleges, and those 1862 Land-grant Universities with demonstrated programs of 
support for traditionally underserved farmers, and community-based organizations that have a 
history, demonstrated experience, and expertise in serving minority farmers. 

Recommendation 1.26 

The failure to elect minority farmers to positions on the Farm Service Agency (FSA) County 
Committees is disgraceful. Only 192 of 1 ,849 voting members of FSA County Committees are 
minority farmers. Therefore, the Commission recommends that in counties or multi-county areas 
where more than 1 0 percent of the farm owners and operators registered with the FSA office are 
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minority farmers, one or more members of the FSA committee be a traditionally underserved 
person, selected by one or a combination of the following methods: 
direct election for this specific seat by minority farmers; 

cumulative voting to allow minorities to fill seats on the FSA committee in proportion to their 
involvement in the farm population; or 

the county committee be expanded by at least one seat and appointed by the FSA State Executive 
Director, based on nominations by traditionally underserved farmers in the area or by organizations 
that represent these farmers. 

Recommendation 1.27 

The National Commission on Small Farms urges the Secretary of Agriculture to settle all 
outstanding claims of discrimination by farmers and employees against the USDA. The Secretary 
of Agriculture should seek to resolve all court cases as expeditiously as possible. 

Recommendation 1.28 

USDA should recognize the distinct differences and needs of small farmers in the U S. territories 
and possessions, the Commonwealth of Puerto Rico, the U.S. Virgin Islands, and the 
Commonwealth of the Mariana Islands. Because of the difference in climate, soils, topography, 
cultures, and farming traditions, USDA programs applied on the mainland are not always 
appropriate to serving the needs of farmers in U.S. territories and possessions. The Secretary 
should assemble a team of field staff from these areas, along with USDA administrators of 
research, extension, conservation, forestry, and marketing programs, to assess the program 
barriers to small farm operators from U.S. territories and possessions and make necessary 
changes to meet their needs. 

Tobacco settlement 

Farm families and their communities in the tobacco-producing States are experiencing a 
dramatically uncertain future. For over five decades, small farmers, African-American farmers, 
and new and beginning farmers in these States were cushioned from many of the economic 
pitfalls facing other farmers, by a tobacco price support and production control program operated 
through a partnership with the Federal Government and tobacco farmer organizations. The 
tobacco program, not simply the crop itself, has enabled small farmers to experience a comfort 
unlike any other farm group — assurance and certainty based on a system that worked. As they 
participate in other agricultural markets, count the dwindling profits from other products, and 
watch neighboring dairy, livestock, and grain farmers failing, tobacco farmers are perplexed by 
well-intentioned, though profoundly faulty, offerings for their options. It’s not the tobacco crop for 
which there is no alternative, but the tobacco program itself. 

It is no accident that the tobacco States and communities, including North Carolina, Kentucky, 
Tennessee, South Carolina, West Virginia, Virginia, and Maryland, also represent among the 
highest concentrations of small and African-American farms. Tobacco income is particularly 
important to limited-resource farmers, African-American farmers, and the Appalachian mountain 
regions of the upper South. According to the 1992 Census of Agriculture, tobacco accounts for 
half or more of total farm sales on nearly one-third of African-American-operated farms in the 
east coast States from North Carolina to Maine. In these same areas, again particularly in the 
mountain regions, off-farm income is extremely limited, poverty rates are high, and tobacco farm 
income constitutes a greater proportion not only of agricultural income, but of overall economic 
income. In the Appalachian counties of Kentucky, the tobacco-income-dependent counties 
include those farmers most at risk in the Nation. In eastern Kentucky’s Owsley County, for 
example, the poverty rate in 1990 was 50 percent. Because of the limited availability of off-farm 
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jobs, agriculture is the area’s dominant income and the dominant agriculture is tobacco. Welfare 
reform has only further increased tobacco’s importance to the communities. 

In the 18th Annual Family Farm Report to Congress, 1993, the USDA reported that although the 
Corn Belt had the largest number of farms in 1993, the Appalachian Region (Kentucky, North 
Carolina, Tennessee, Virginia, and West Virginia) was second with 299,000. “Farms, however, 
were considerably smaller in the Appalachian Region than in the Corn Belt in terms of average 
acres, average gross cash income, and average gross sales,” the report stated, adding that 85 
percent of America’s tobacco farms are in this region. The USDA reported 91 ,787 tobacco farms, 
with 147 acres (mean acres operated), producing $32,000 (mean gross cash income); and as 
shown in the following table, the tobacco States correspond to those States with large numbers 
of small farms. 


Share of small farms within tobacco states* 


State 

Percentage of Small 1 

Indiana 

55 

Kentucky^ 

73 

North Carolina 

63 

Maryland 

61 

Missouri 

67 

Ohio 

61 

South Carolina 

76 

Tennessee^ 

82 

Virginia 15 

74 

West Virginia 15 

88 


Source: 1992 Census of Agriculture 

1 This listing does not include States such as Connecticut and Pennsylvania where tobacco 
accounts for only a very small proportion of overall agricultural production. 

: Indicates Appalachian Region State where 85 percent of tobacco is produced. 


Although tobacco production has been a source of controversy for years, the tobacco program 
more recently became the focus of more concerted and serious examination with the landmark 
“global settlement" between the States’ attorneys general and the tobacco companies in June of 
1997. This $368 billion settlement, if approved by Congress, will drastically change Federal 
regulatory and health policy regarding tobacco sales, distribution, and, by all predictions, tobacco 
production. The tobacco farmers and the tobacco price support program were not addressed in 
the proposed tobacco settlement. 


Since June 1997, several major Congressional proposals have been introduced affecting both 
the tobacco product sales, tobacco production and the tobacco program. Since the Commission’s 
single meeting in tobacco country, held in Memphis shortly after the settlement was announced, 
Congressional hearings have begun on the tobacco settlement and bills have been introduced to 
end the tobacco program. If Congress proceeds to cut this safety net out from under them, all 
tobacco farmers, their communities and urban centers who rely on the tobacco economy will be 
at great risk, the extent of which is currently only speculative. Agricultural economists in Kentucky 
estimate that as many as 50 percent of the tobacco farms will be eliminated if the tobacco 
program is terminated, primarily the small farms. 


Recommendation 1.29 


The Commission recommends that USDA, the Office of the President, and Congress carefully 
examine the success of the tobacco program and clearly evaluate the economic, social, and 
environmental impact of program changes. USDA should proceed immediately to develop a 
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comprehensive assessment of the social, economic, and environmental impact of the Federal 
price support’s 50-year program in the tobacco-producing States, particularly with respect to the 
farmers and the communities, towns, and cities directly affected by a tobacco economy, reporting 
to the President and Congress within 60 days of receipt of the Commission’s report. The 
assessment should examine both long-term and short-term options and impacts of these options, 
particularly on small and limited-resource farms and African-American farmers. The study should 
assess the complex range of social and economic factors associated with the tobacco price 
support and develop recommendations for systems and processes to stimulate and sustain local 
economies in the event that the tobacco program is phased out. USDA should conduct this 
review jointly with other partners and agencies concerned with the full range of a healthy 
community, including other Federal agencies, such as the Appalachian Regional Commission; 
Department of Commerce; Environmental Protection Agency; Departments of Health and Human 
Services, Housing and Urban Development, and Labor; Tennessee Valley Authority; State and 
local governments, including associations such as the Southern Governors Association, the 
National Association of Counties, National League of Cities, which provide liaison with State and 
local governments; private sector representatives including farm service and supply businesses, 
banks and other lending institutions, manufacturers and small businesses, and organizations 
which work with local private sector groups; regional and locally based community development 
corporations; farm organizations and cooperatives; and nonprofit organizations working with 
farmers, rural development, public health, and community economic development. 

As part of this initiative, USDA should request and assist the Office of the President, jointly with 
States’ Governors and Congressional delegations, in convening town meetings and community 
gatherings throughout the tobacco-producing States to solicit input and recommendations for 
sustaining healthy tobacco communities, particularly where small and limited- resource farmers, 
African-American farmers, and new and beginning farmers operate, with recommendations for 
the systems and programs for ensuring farmer-based, locally driven community development 
consistent with good stewardship of the region’s natural resources. 

Recommendation 1.30 

The Commission further recommends that USDA, Congress, and the Office of the President 
target the Commission’s suggestions and recommendations which concern access to credit, 
market development and opportunities, and new farmer initiatives to the tobacco-producing 
States and communities for priority testing and implementation in 1998. The targeting should be 
based on the lessons learned from the assessment described above and the process for its 
development. 

Loan performance reporting 

Economic Research Service data on USDA loan performance received by the Commission 
indicates very high levels of delinquencies, with a 23-percent past due rate on principal and 
interest in direct loans. Highest delinquencies were reported for emergency loan programs, and 
loss figures for the program are reported at over $1 billion for the past 2 years, a figure projected 
to remain virtually constant. In contrast, guaranteed loan delinquencies and loss figures are 
reported at significantly lower levels of 2 percent delinquent and annual loss of $46 million in 
1996. With the Commission’s increased emphasis on direct lending for small farm operators, it is 
important to try to determine a reasonable process to improve collections. 

In reviewing the data to develop specific recommendations, as well as conferring with 
representatives of the commercial banking industry, the Commission found that, for numerous 
critical reasons, the data from commercial lenders and the guaranteed program banks is not 
comparable with the FSA direct lending data. Federal commercial banking regulations place strict 
limits on the amount of non-performing or risk-rated loans a bank may have on the books at any 
one time. These same regulations place specific time limits on the bank’s ability to collect unpaid 
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loan balances. It is in the best interest of bank managers to minimize their non-performing 
portfolio in reports to management and stockholders. 

For these simplified reasons, commercial banks take aggressive action to resolve delinquencies, 
including restructuring loans, re-appraising collateral when necessary, entering into long-term 
repayment agreements and, finally, turning over non-performing loans for collection and taking 
them off their books. The end result is that banks do not report non-performing loans more than a 
couple years old; these are written off, sold for collection, or otherwise disposed of to keep the 
bank’s balance sheet in compliance with prudent banking practices and Federal regulation. This 
is a routine, if undesirable operation which is figured into risk equations for determining interest 
rates and profit, but because it is a constant, ongoing process, no single year results in 
delinquency of loss figures above acceptable minimums. 

The former Farmers Home Administration credit programs, currently included in FSA, never 
implemented “prudent banking practices” or other procedures to eliminate bad debts or reflect 
transfer to collection processes. Additionally, at various times Congress has acted to prevent or 
modify collection actions. The result is FSA records that include as “delinquent balances” forgiven 
balances from loans that were written down, debt settled, or foreclosed many years ago. Also 
included is continuously accruing interest on these amounts, leaving an artificial unpaid balance. 
Finally, the reports received by the Commission from ERS state that emergency loan programs 
“account for two-thirds of total deficiencies” and “losses continued to be concentrated in the 
Economic Emergency and EM (emergency disaster loans) programs.” The Economic Emergency 
Loan program is no longer an active program. It is nearly impossible to determine how to improve 
FSA collection efforts because direct loan records are not in any way comparable with 
guaranteed loan records or commercial bank records, and a huge proportion of reported 
delinquencies are so old and tainted as to be totally uncollectable. This problem will continue to 
create confusion and Congressional opposition to increased appropriations for direct lending until 
the books are corrected and comparisons of programs can be based on commonalities. 

Recommendation 1.31 

The FSA Administrator should enter into a short-term contract with a private firm to audit the FSA 
direct loan records. The purpose of this audit shall be to develop a process to purge these 
records of old and uncollectable loans; setup a procedure for FSA lending programs to implement 
prudent banking practices in its collection and recordkeeping process; and maintain records 
acceptable to and comparable with the banking industry. The result of this audit may include 
recommendations that can be administratively implemented, as well as those which will require 
statutory change. 

Program bias 

If the potential contribution of small farms is to be realized, USDA must make concerted efforts to 
identify and nurture this potential as suggested in the recommendations above. At the same time, 
those policies and regulations that intentionally or unintentionally stifle the potential growth and 
productivity of small farms must be identified and changed. 

For example, the Commission heard testimony from a Soil and Water Conservation District 
Director in the Southwest who raised concerns about NRCS 1 use of “acres of land treated” and 
“acres brought under conservation plan.s” These indicators create the incentive for some NRCS 
conservationists to set high acreage goals to fulfill their progress reporting requirements. Some 
conservationists shy away from working with small farms due to the high planning goals they are 
asked to accomplish and tend to accept large tracts over small tracts. However, an NRCS 
conservationist stated that it takes just as much time to complete a resource management 
system plan on a small farm as it does for a large farm/- Since small and traditionally 
underserved farmers and ranchers historically own/operate relatively small acreage, the 
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emphasis should be placed on the number of individuals (farms, ranches) receiving assistance as 
opposed to how many acres were treated 

Another example of programmatic bias against some small farms is the 5-year requirement for 
Environmental Quality Incentive Program (EQIP) contracts. For small farmers who lease land, 
often on a yearly basis, and those who lack the economic security to make long-term 
commitments, the 5-year requirement prevents them from accessing the conservation benefits of 
EQIP. A participant at the Sacramento meeting said this about EQIP: “While well intentioned, 
what this is tending to do is exclude... tenant farmers — two-thirds of our farmers are tenants and 
the eligibility requirements for becoming part of these programs is a 5-year lease at the minimum. 
No one’s heard of a 5-year lease in California. Two years is typical — some three years.” 0 

Recommendation 1.32 

US DA policies, programs, and regulations should be reviewed to identify program rules and 
regulations that are either intentionally or unintentionally biased against small farms or that offer 
potential to be of greater benefit to small farms if programmatic adjustments were made. A review 
process should be completed within 6 months with a report delivered to the Secretary. 

NRCS conservation technical assistance: The Natural Resources Conservation Service (NRCS) 
programs should be developed in consideration of the needs of the farms and natural resource 
concerns, rather than the size of the farm or how far the Federal dollar will go. NRCS should develop 
a method of employee evaluation that encourages assistance to small farm operators. State and local 
partners should also be encouraged to develop similar evaluation criteria. Incentives should be 
offered to encourage small farm operators to develop conservation plans. 

EQIP: The 5-year contract must be re-evaluated to accommodate small farms, particularly tenant 
farmers who have less than 5-year leases. Hardship provisions for small farmers and tenant farmers 
should be addressed, allowing them to deviate from the 5-year contract in certain circumstances. An 
“exit” or “temporary suspension” provision should be created for small farms if they encounter 
financial hardship and cannot fulfill their 5-year contract. 

Rural Development’s Intermediary Relending Program, Rural Business Enterprise Grant 
Program, and Business and Industry Guaranteed Loan Program: These 3 rural development 
programs should be reviewed to assess the types of agricultural-based rural development projects 
funded in recent years. They should be evaluated according to criteria of sustainable rural 
development, Regulations should be reviewed to determine to what extent they benefit small farms or 
large farms. For example, a recent regulation change allows for Business and Industry loans to be 
made for agricultural production “when it is part of an integrated business also involved in the 
processing of agricultural products.”' 1 Projects awarded funding under this regulation should be 
examined to determine if they limit marketing opportunities for area farmers not involved in the 
vertically integrated projects. 

Risk Management Agency’s Revenue Assurance Program: The new revenue assurance 
programs are offered for the major commodities. These programs are likely to favor large farms 
growing single crops and are not a good fit for small farmers with diversified cropping systems. There 
is no limit to the amount of coverage a farmer can purchase. This program should be examined to 
determine how revenue assurance can be made more appropriate to the needs of small farms. (See 
also Policy Goal 6, Recommendation 6.11.) 

Rural Development’s Rural Business-Cooperative Service (RBS) programs: A program review 
should be conducted to assess the research and technical assistance provided by RBS program 
staff. Reviewers should examine to what extent the needs of small farm operators are met and 
whether or not the services provided are balanced between the needs of larger, well-established 
cooperatives and smaller, new and innovative cooperatives. 

Forest Stewardship Program, Forestry Incentive Program, Stewardship Incentive Program: 

Oftentimes forestry programs seem to focus on the large customers at the expense of the small farm 
and ranch operators and owners of woodlot. The Forest Stewardship program is a good example. 

This program is designed to provide forestry technical assistance to woodland owners. Small 
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woodland owners are unable to justify financially the expense of purchasing forestry expertise. Larger 
landowners can more easily afford expertise because of higher volumes and larger anticipated 
returns. The Commission recommends that the existing Federal technical and financial support 
programs for forestry be examined for inadvertent discrimination against small wood lot owners. 
Federal programs should focus on the successes of individual farmers and ranchers, regardless of 
the size of operation. 

Policy Goal 2 

Create a Framework of Support and Responsibility for Small Farms 

A farmer advocate at the Memphis hearing told the Commission that USDA should “foster and 
maintain the family farm system with personnel who understand the particular needs of farmers in 
a certain area.”" In serving small farm operators, USDA personnel should work in an environment 
that rewards initiative to deliver programs effectively, to solve problems of small farm operators 
quickly, and to find answers for them promptly. For instance, if a USDA employee determines 
through experience that a certain program or regulation is hindering the viability of small farm 
operators, the employee should be able to freely bring this to the attention of the agency 
administrator and start a course of action to modify the program. Sometimes efforts to make 
changes are suppressed or too easily dismissed by saying, “that is the way it has always been 
and we cannot do anything about it.” The goal should be that small farm operators should be able 
to identify USDA as a “partner” in making farming decisions that will promote small farm viability 
and stewardship. 

This goal can only be achieved if an organization is structured in a way that allows employees to 
be focused, creative, accountable, and accessible. USDA leadership should emphasize a cultural 
change throughout the organization, focusing on the mission clearly understood and practiced by 
all those in the organization, which is farmer-oriented and customer friendly, emphasizing service 
through accountable program operation and mindful of the public trust. The Commission believes 
that USDA’s administrative structure has had an impact on how small farm operators have been 
and are being served. Programs that help small farm operators are dispersed throughout various 
agencies, including CSREES, NRCS, FSA, Forest Service, FNS, and AMS. There needs to be 
more cooperation among the various small farm programs in order to effectively meet all the 
needs of small farms in a coordinated manner. The Commission believes strong continuity and 
cooperative efforts in USDA programs serving small farm operators and policies affecting them 
are crucial to their viability. As one participant at the Memphis hearing said, “They (i.e., small 
farms) need to be a visible part of USDA’s mission...." 

Once USDA develops a readily identifiable focus on small farms, the organizations and 
community-based groups that work with small farms can then begin to develop stronger 
partnerships with USDA. Partners can be critical to program delivery and can improve their 
effectiveness in serving small farm operators. A witness in Sacramento said, “I believe that a 
partnership between USDA and the leadership of some of the private sector organizations can — 
with the blending of their two resources — develop a platform of technical assistance to help the 
small farmer.” 5 This blending is needed to strengthen the framework of support at local, State, 
and regional levels, and definitely at the national level. 

This framework of support is influenced by program regulations, legislation, and appropriations 
(appropriations are addressed in Policy Goal 7). In this section, the Commission makes 
recommendations that will change program delivery, with specific programs cited, and suggests 
legislative changes to influence the delivery of service to small farms. 


Small farms as priority 
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Small farms should be a major focus of USDA. Farms with sales of less than $250,000 in gross 
sales comprise 94 percent, or 1 .9 million, of all farms in the United States. These farms, on 
average, earn a negative return on equity. It is these farms that are most in need of public 
attention to create greater economic opportunities for their long-term viability. At present, USDA 
does not emphasize the needs of small farms in its strategic plan. References to small farms 
appear seldom in USDA’s overall strategic plan submitted in fulfillment of the Government 
Performance and Results Act. 

Land-grant institutions also need to make serving small farms a priority. The Commission heard 
testimony from farmers indicating a lack of attention from their land-grant universities to 
addressing the real day-to-day problems of how to improve farm profitability on small farms. 

Some farmers felt like their land-grant institutions are only interested in serving the needs of very 
large farms. However, the Commission also heard about land-grant programs taking explicit 
steps to assist small farms. For example, the University of California-Davis Small Farm Program 
has had success in educating and assisting a diverse group of small farm operators in a State 
that is increasing its number of small farm operators. A key element in its success is the small 
farm advisors designated to serve certain counties in the State. The one-on-one advice has 
worked well, especially in setting up vegetable trials and research and demonstration plots 
specifically for specialty crops. 

Recommendation 2.1 

The Secretary should establish an Administrator of Small Farm Programs who would report to the 
Secretary of Agriculture and have Senior Executive Service status. This Administrator would have 
the necessary high-level staff as well as support staff to carry out his or her duties, which will 
include both working with all USDA agencies to ensure that they are meeting the needs of small 
farmers, and providing formal input on major programmatic and policy decisions by USDA 
agencies. Further duties include examining the dispersed responsibilities at USDA and 
developing a plan for coordination to enhance program delivery. 

Recommendation 2.2 

Each USDA mission area and agency should designate a small farm coordinator to work directly 
with the Administrator of Small Farm Programs. The person should be a key leader and decision- 
maker for the represented agency. 

Recommendation 2.3 

Mission areas and agencies should address small farm concerns in their mission statements as 
well as their strategic plans. Performance goals for serving small farms must be instilled at all 
levels of an agency to ensure effective program delivery. 

Recommendation 2.4 

The Secretary should provide career enhancement incentives and opportunities that encourage 
high-quality and sustained performance for USDA employees who deliver programs, conduct 
research and outreach, or otherwise serve small farm operators. 

Recommendation 2.5 

USDA should develop a Department-wide Small Farm and Ranch Policy that encompasses the 
vision and guiding principles set forth by the Commission. Within that framework, each 
appropriate agency should develop complementary policy. This policy must be reflected in the 
development of technical materials used to provide service to small farm operators. Specifically, 
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technical guides and handbooks, such as the NRCS Field Office Technical Guides and the 
Forest Service Handbook, must reflect circumstances faced on small farms, ranches, or 
woodlots. Extension publications regarding owning and operating small farms should be updated 
to reflect current conditions in agriculture. 

1890 and 1994 land-grant universities and colleges 

The key leaders in serving small farm operators are the 1890 land-grant universities and colleges 
in the southern region and 1994 land-grant Tribal Colleges serving American Indian and Alaska 
Native tribes. However, these institutions have been limited in providing services to all small 
farms in their respective regions due to limited funding. The 1890 ! s have a historical commitment 
to serving small farms. The focus of these institutions has been to research and develop 
alternative enterprises and production systems suitable for small-scale agriculture. These 
institutions are an untapped resource when it comes to developing policies and programs 
concerning small farms. 

Recommendation 2.G 

The 1890 and 1994 institutions that serve minority farms should be appropriated significant funds 
to meet the needs of small farms, including research and outreach. The Secretary should 
strongly encourage a State match for Federal allocations at 1890 and 1994 institutions. The 
Secretary should continue to develop research partnerships among USDA, land-grant institutions 
and private, nonprofit groups to identify, analyze, and propose strategies related to marketing 
options, such as alternative marketing systems, Community Supported Agriculture, farmers 
markets, and value-added enterprises. 

Recommendation 2.7 

The Secretary should fully support passage of legislation that will make the “viability and 
competitiveness of small and medium-sized dairy, livestock, crop, and other commodity 
operations" a priority mission area under the “Initiative for Future Agriculture and Food Systems,” 
as proposed by the Senate in the Agricultural Research, Extension, and Education Reform Act 
(S. 1150) in the 105th Congress. If passed, 1890 and 1994 institutions with experience in 
assisting small farm operators should be given priority consideration for conducting this research 
and extension, in partnership with community-based organizations. 

Recommendation 2.8 

Successful small farm education models at the 1890 and 1 994 institutions, as well as the 1862 
institutions, should be utilized to develop need-specific programs in each State. 

Community-based organizations and other nonprofits 

Community-based organizations and nonprofits that work directly to assist small farm operators 
in local communities have distinct advantages over government agencies or Extension in 
reaching small farmers. In some cases, they are better able to identify with the needs of small 
farm operators and earn their trust in a way that government agencies cannot. At the same time, 
USDA and Extension possess resources, knowledge, and different levels of credibility that 
nonprofit organizations lack. Collectively, these institutions have the potential to leverage their 
strengths in creating a framework to best serve the needs of small farm operators. 

Recommendation 2.9 

USDA agencies, with leadership from the USDA Office of Outreach, should seek to develop and 
implement innovative ways to partner with the private and nonprofit sectors. Through improved 
partnerships, USDA funds could be targeted to community-based organizations to help connect 
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farmers and farmworkers with the technical and organizational information developed by and 
available from USDA, land-grant institutions, and other agencies. For example, partnerships with 
community-based organizations and nonprofits, as utilized by the SARE program, should be 
continued and expanded to other competitive grant programs. The strength of these partnerships 
should be a critical factor in scoring grant applications. 

Recommendation 2.10 

The Farm Service Agency can build on its successful partnerships with community-based 
organizations through the Outreach and Technical Assistance Program for Socially 
Disadvantaged and Minority Farmers (Sec. 2501 program), by making the DALR$ (Debt and 
Loan Restructuring System) computer software program available to farmer advocate 
organizations. The organizations could utilize the software in assisting farmers in completing loan 
applications, in reviewing for accuracy and in expediting the loan application process. 

Recommendation 2.11 

The Secretary should ensure that small farm operators and nonprofit organizations working with 
small farmers are significantly represented on all USDA advisory boards and committees, 
particularly the National Research, Education and Economics Advisory Board. 

Recommendation 2.12 

The Secretary should issue a policy requiring that Farm Service Agency State Executive 
Directors, Rural Development State Directors, and State Conservationists in NRCS establish a 
supplemental advisory team to provide programmatic and implementation advice on issues 
affecting small farm operators, farmworkers, and traditionally underserved USDA clients. These 
State advisory committees shall be comprised of three individuals from the target community, and 
shall be asked to meet as the need arises. These teams should work closely with the newly 
established State Outreach Councils. 

American Indian farmers 

Under the 1990 farm bill, American Indian and Alaska Native tribes were guaranteed USDA 
agency on-reservation assistance. In the past 7 years, USDA has not provided this assistance to 
the majority of American Indian farmers and ranchers. Traditionally, the American Indian farmers 
and ranchers have been deprived of on- reservation assistance by most USDA agencies. Lack of 
this assistance has contributed to the most economically depressed conditions in the country. 

Many of the American Indian reservations fall within the boundaries of several county 
conservation districts and county committees. These county committees do not provide funding 
for conservation projects on the reservation, thus adding to the degradation of farm and 
economic status of the American Indian small farm and ranch operators. 

Recommendation 2.13 

The Commission strongly recommends that the Secretary immediately conduct a USDA agency 
review for compliance with provisions of the 1 990 farm bill to serve Indian reservations. 

Recommendation 2.14 

Reservations whose geographical area exceeds 1 00,000 acres should be recognized as service 
areas and provided directly with NRCS, FSA, and Extension offices in the same manner afforded 
counties. Less than 90 USDA offices would be required to service over 80 percent of the 54 
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million acres of Indian reservations under this recommendation, with adequate additional funding 
to conduct program activity. 

Policy Goal 3 

Promote, Develop, and Enforce Fair, Competitive, and Open Markets for Small Farms 

Testimony presented to the Commission asserts that the single most critical component to the 
survival of small farms is the price received for the product produced. A fair price and open cash 
market are essential to: 
secure adequate credit, 
repay debt, 

test new technologies, 

access broad educational sources, 

provide a decent standard of living for the farm family and its employees, 
ensure the production of a safe, edible commodity, and 
foster environmentally sound production. 

However, because of increasing levels of market concentration in most commodity 
markets, a fair price for products at the farmgate has not been forthcoming for some time 
and must be addressed. At the same time, there has been a rise in the number of 
farmers marketing directly to consumers. Efforts should be made to enforce fair market 
competition of existing commodity markets, and at the same time, to develop new 
competitive markets which more closely link the producer to the consumer, so that the 
farmer has an opportunity to capture a greater share of the consumer food dollar. 

Industrialized Agriculture - Need for Market Enforcement 

The first speaker to address the Commission, Dr. Rick Welsh, described the emergence of two 
food streams shaping the structure of agriculture today* 

Contract production affords food processing firms a means to control quality and minimize risk 
through control over supplies. There are two main types of contracts: production contracts and 
marketing contracts. Under production contracts, the contractor owns the livestock or crop and 
pays the producer a flat fee plus additional payments for performance-based incentives. 

Typically, the contractor supplies the livestock, seed, feed, supplies, veterinary services, 
transportation, management services, and sometimes financing, while the farmer supplies the 
labor, equipment, and facilities. Marketing contracts commit the farmer to sell his or her product 
to a specified processor or contractor but the farmer owns the product until sold and makes all 
the managerial and production decisions. Almost one-third of the total value of production on U.S. 
farms is generated under contractual arrangements, mostly under marketing contracts.' f Most 
dairy, citrus, and increasingly, grain is produced under marketing contracts. Seed crops, 
vegetables for processing, poultry, sugar beets, and potatoes are predominantly grown under 
production contracts, with hog production being the newest commodity to come under contract. 57 

Contract production is generally done on a large scale. For example, the size of operations 
producing hogs under contract are larger than the average hog farm. In poultry, 97 percent of 
production is supplied by the largest operations with at least 100,000 birds. Welsh asserts that 
“the interactive effects of a concentrated processing sector and the gradual replacement of open 
markets with integrated ownership and contract production does not bode well for small farm 
agriculture.” 55 

Production under contract can infringe upon the competitiveness of the open cash market, 
particularly in regional and local markets where contract usage is high. Recent cattle organization 
newsletters in Nebraska and Texas have urged cattle feeders to sell only to the cash market and 
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avoid locking cattle into captive contracts. The Texas Cattle Feeders Association Market Director, 
Jim Gill, wrote, “As more and more cattle are ‘tied-up’ in some type of captive supply 
arrangements, price discovery on the cash market becomes more and more difficult. And when 
feeders commit cattle to a packer early in the week - and even begin shipping them - before a 
price is determined, it just relieves any pressure on the packer to purchase cattle on a bid 
basis. " M In a letter to the Nebraska Cattlemen Feedlot Council, Geoffrey M. Stolie, its Vice 
President of Marketing, stated of growing contracts: “This practice has become so widespread 
that it periodically allows some packers to become no more than hit-and-miss participants in the 
cash market.... They do not have to aggressively compete for their remaining slaughter needs in 
the cash market and therefore end up paying less for cash market purchases, as well as the 
cattle that have already been slaughtered which will be marked at their ‘top price’.” 40 

Proponents of contract production addressed the Commission, asserting the benefits of a 
guaranteed price and market outlet, and that it has given farmers an opportunity to “remain on 
the farm.” However, other contract growers, particularly poultry growers, spoke of the imbalance 
of risk in their contracts, fear of reprisal for attempts at organizing or challenging the contracts, 
and a general feeling of servitude because of the heavy debt incurred to construct poultry 
houses. 

Competition in the hog, cattle, and lamb industries has been in decline even before the recent 
rise in livestock contracting. The proportion of the market controlled by the four largest steer and 
heifer slaughter firms increased from 36 percent in 1980, to 72 percent in 1990, and 82 percent in 
1994 , 1 Current concentration figures indicate that the four largest firms control 80 percent of the 
steer and heifer market, with new concentrated movement into the cow and bull markets. 
Producer testimony at Commission hearings, particularly in Memphis, Albuquerque, and 
Portland, pointed to increasing pressure to conform to contract markets because of reduced 
buyer competition in the cash market. Significant and prolonged downward price pressure was 
also a concern, with testimony in Sacramento pointing directly to the widening gap between the 
producer and consumer retail price. 42 The producer’s share of the retail beef dollar dropped from 
64 percent in 1 979 to 49 percent in 1997. 43 

Equally significant is the dramatic decline in the domestic sheep industry. Sheep production in 
the 1940’s reached over 52 million head. Today, however, production numbers show less than 
8.4 million head, with imports taking up an increasingly larger share of the domestic market."" 
Market concentration is also pronounced in the sheep sector, with the share of the market 
controlled by the four largest sheep slaughtering firms rising from 51 percent in 1985 to 73 
percent in 1996."' If market concentration offers greater market efficiencies and greater access to 
world markets, as many analysts have claimed, U.S. sheep producers would be hard-pressed to 
quantify the benefits." 0 

Direct Marketing and Adding Value - Opportunities for Market Development 

The second food stream described by Welsh is referred to as the “direct marketing stream.” 

Direct marketing efforts have increased significantly in recent years, most notably in the form of 
farmers markets. The USDA National Farmers Market Directory, 1994 edition, listed 1,755 
markets; the 1996 edition listed more than 2,400. According to the 1992 Census of Agriculture, 
direct sales of agricultural products totaled over $400 million. Although this market stream 
delivers a relatively small portion of the overall food supply, it does provide greater opportunities 
for small farms to earn a greater share of the consumer food dollar and maintain a diverse 
farming structure. 

In contrast to the industrialized stream, “the direct marketing stream is characterized by direct 
contact between producer and consumer, smaller-scale production operations, and a highly 
decentralized structure.... Direct marketing is based on the concept that farmers and ranchers 
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control the products of their operations — from cultivation and weaning to final sale.” 17 Direct 
markets are often specialty markets, appropriate for small farmers who have the capacity to 
move smaller amounts of product that are often higher in value. 

Small farmers can also pursue marketing strategies that promote their “smallness” as an 
attribute. An increasing number of products, particularly in natural food stores, such as Whole 
Foods Market, are marketed with labels identifying the farm family who raised the product, the 
location of the farm, and the stewardship efforts taken to grow or raise the product. An identifiable 
segment of the consumer market is attracted to products that represent a certain set of social and 
environmental values not as easily identifiable in the industrialized food stream. When farmers 
and consumers communicate face-to-face, through farmers markets, Community Supported 
Agriculture, or direct marketing to restaurants, a unique farmer-consumer relationship can 
develop, giving the small farmer a competitive advantage and giving consumers assurance that 
their food purchases are returning value to the farmer, the environment, and their community. 

Small farmers can also benefit from greater economies of scale and market influence by joining 
with other farmers to form cooperatives for marketing and adding value to raw commodities. The 
Commission heard numerous stories of successful and fledgling cooperative efforts emerging 
throughout the country. There is a growing interest in cooperatives as a means to improve farm 
income, and with that, a growing need for greater knowledge of cooperatives and the business 
and marketing skills necessary to succeed. Securing capital for start-up of farmer-owned 
cooperatives can be a challenge. However, the Commission also heard testimony from dairy 
farmers who feel that some of their farmer-owned cooperatives are not acting in the best interests 
of the farmer-members. 

Value-added cooperatives do provide a potential means for farmers to capture a greater share of 
the value of their product, keeping more dollars in their local and regional economies instead of 
exporting raw commodities (and dollars) away from rural communities. However, care must be 
taken to structure value-added cooperatives in a way that truly benefits the farmers within the 
regional farm economy. For example, ValAdCo, a Minnesota cooperative formed by corn 
producers, established an 8,750-sow farrowing operation with 50 employees. In this case, the 
value-added cooperative set up direct competition with owner-operator hog farmers by shifting 
production into an industrial operation operated by wage laborers. 48 Cooperatives, or any value- 
added operation, must be structured in ways that allow farmers to capture the greatest share of 
the benefits and that support opportunities for greater market competition rather than more 
concentration. 

The following recommendations of the Commission fall into two categories: market enforcement 
and market development. Government action to enforce competition in the marketplace is critical 
in the face of increasing concentration and anti-competitive behavior. At the same time, publicly 
supported efforts to develop and support new marketing strategies are needed to enable small 
farmers to capture a greater share of the value of their production. 

Market Enforcement 

While USDA has begun to address the concerns and recommendations put forth by the USDA 
Advisory Committee on Agricultural Concentration in June of 1996, the Commission feels 
strongly about the need to give additional emphasis to the issues of market competition 
enforcement. Market concentration is one of the strongest forces affecting the viability of small 
farms. Competitive, fair, and open markets are fundamental to the economic survival of small 
farms. USDA must play an aggressive role in government oversight and enforcement of market 
competition. 
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Packers and Stockyards Act enforcement 

While market concentration has increased dramatically in the last 15 years, regulatory pressure 
from USDA’s Grain Inspection, Packers and Stockyards Administration (GIPSA) has failed to 
develop sufficient economic and legal expertise to keep pace with the emerging issues. GIPSA 
has been traditionally and competently geared toward the regulation of day-to-day livestock 
transactions, focusing on fraud, prompt payment, and fair buyer practices. 4 - Market concentration 
occurred more rapidly than GIPSA’s ability to adjust and address competitive concerns. Only 
within the last 2 years have there been significant actions to rectify the shortfall. 

Key to GIPSA’s ability to enforce the Packers and Stockyards Act is proof that there is a violation 
of the law. To do so, GIPSA must have skilled econometricians and lawyers trained specifically 
for this highly complex area of law enforcement. Because market access and fair competition are 
key to the access of our market structure, it is vital that agencies with statutory responsibilities, 
like GIPSA, be fully staffed, funded, and aggressively supported by the Administration and 
Congress. 

Enforcement of the Packers and Stockyards Act is essential to a healthy market 
structure for livestock. The Commission agrees with many of the observations in the 
inspector General’s Evaluation Report in February of 1997. GIPSA needs more 
economic, statistical, and legal resources to analyze and formulate conclusions about 
the numerous complex, anti-competitive practices that have arisen in the livestock and 
meatpacking industries. USDA should immediately implement the reorganization of 
GIPSA’s Packers and Stockyards Programs, by increasing staff and reforming 
operations to carry out its mandate to enforce the Packers and Stockyards Act. 

Recommendation 3.1 

The Commission urges USDA to implement the following options presented in the Inspector 
General’s report: 

Integrate fully the economics staff into the investigations of anti-competitive practices. 

Assess staff qualifications and obtain additional staff with economic, statistical, and legal 
backgrounds to work on investigations of anti-competitive practices. 

Use USDA’s other economic resources, such as the Economic Research Service, to assist with 
research activities. 

GIPSA should assemble its own staff with legal backgrounds to assist in the development of evidence 
for investigations. 

Recommendation 3.2 

The Commission opposes any legislative action to transfer USDA’s responsibilities for 
investigations of anti-competitive practice to another Federal agency, such as the U S. 
Department of Justice.' 0 It is vital to keep areas of critical regulatory concern within the purview of 
the USDA where there is a staff that is knowledgeable about the agriculture sector. 

Recommendation 3.3 

The Secretary of Agriculture should continue to request increased funding through the 
President’s budget for GIPSA to complete its reorganization and to enable sufficient and able 
staffing resources necessary to conduct investigations into anti-competitive behavior in the 
livestock industry, including poultry. An additional $1 .6 million and 20 staff years for increased 
economic, statistical, and legal expertise to pursue investigations of packer competition and 
industry structure issues is reasonable and prudent. An additional $750,000 of funding is needed 
for investigation and enforcement activities in the poultry sector. The Secretary should 
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periodically monitor progress of the development of this new focus of GIPSA to ensure resources 
are adequate to carry out its mandated function. It should be recognized that this increase in the 
budget is only sufficient to establish an initial program. As staff become better trained and more 
experienced, budget increases will be required to fully exercise regulatory authority. A long-term 
program for GIPSA concerning market concentration must be developed to ensure proper and 
effective growth of the program. 

Recommendation 3.4 

The Grain Inspection, Packers and Stockyards Administration should establish and publicize a 
toll-free number so producers can report evidence of market abuses. The primary criticism often 
heard from anti-trust enforcement officials is the lack of evidence for prosecution. A toll-free 
number would provide producers with an accessible and centralized source for registering 
complaints. The toll-free number could be a voicemail system whereby callers could confidentially 
record their complaints. They could also leave their names and addresses to request a complaint 
form to document the complaint with the type of evidence needed by GIPSA to determine the 
validity of the reported problem. 

Recommendation 3.5 

The Secretary should ask Congress to pass legislation clarifying the authority of GIPSA to 
prohibit discriminatory pricing on the basis of volume. The legislation should reaffirm that GIPSA 
is authorized to take action against undue preferential pricing by packers that damages smaller 
producers not receiving the preference, irrespective of whether there exists the intent or the effect 
of reducing competition among packers. The legislation should clarify that the existence of undue 
preference cannot be disproven by the mere presence of a business reason on the part of the 
packer for offering the preference and that preferences offered selectively without basis in 
product value or acquisition costs shall be considered undue preferences. Until such legislation is 
passed, GIPSA should argue this same position vigorously in the courts. The Commission 
commends the Secretary for the GIPSA investigation of hog procurement in Iowa and southern 
Minnesota. We urge the Secretary to release all findings to the public and to move aggressively 
against any discriminatory practices uncovered. 

Contract production 

The poultry industry is perhaps the most industrialized subsector of agriculture, with 89 percent of 
poultry farms using contracts and about 86 percent of the total value of poultry production grown 
under contract. 5 Testimony presented to the Commission included the results of a 1995 survey of 
poultry contract growers conducted by Louisiana Tech researchers describing the average 
poultry grower. The average poultry grower is 48 years old, owns 103 acres of land, 3 poultry 
houses and raises about 240,000 birds under contract annually. The grower has been contract- 
growing birds for 15 years and owes over half of the value of the farm to the bank. The contract 
poultry grower’s gross annual income is about $66,000 and the grower’s profit, before paying 
themselves for their labor, is about $12,000“ Raising poultry on contract may appear to be a way 
of reducing price and income risk. However, it provides a modest living at best and, under current 
contract practices, is far from risk-free. Poultry contracting requires the grower to provide the 
land, buildings, fuel, and labor while the contractor provides the livestock, feed, medicine, and 
veterinary services. Contract growers assume a disproportionate share of the risk by owning the 
fixed production assets - often debt-financed - and being liable for environmental costs and 
responsible for dead bird removal. Several lawsuits have been filed - and won - based on unfair 
contract practices. These include early contract termination before the building loans were paid 
off, company requirements for building improvements at the grower’s expense, underweighing of 
birds and feed, manipulation of quality and quantity of feed and birds, and retaliation against 
growers for attempting to organize grower associations.” The Commission endorses legislative 
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changes to strengthen the Agricultural Fair Practices Act (AFPA) and the Packers and 
Stockyards Act to enforce equitable and balanced practices for contract livestock growers. 

Recommendation 3.6 

Congress should amend the AFPA to provide US DA with administrative enforcement and civil 
penalty authority that will, in turn, enable growers to organize associations and bargain 
collectively without fear of discrimination or reprisal. This will shift authority from the Department 
of Justice to USDA, thereby providing more focused and timely enforcement of violations. 

Recommendation 3.7 

USDA should pursue legislative changes to amend the Packers and Stockyards Act to include 
poultry processors under the same administrative enforcement authority for violations to Section 
202 used to enforce fair market competition for other meat packers. This change would shift 
jurisdiction for poultry processor violations from the Department of Justice to USDA, thereby 
enabling more uniform and efficient enforcement against unfair treatment of contract growers. 

Recommendation 3.8 

The Secretary should consider and evaluate the need for Federal legislation to provide uniform 
contract regulations for all growers who are, or wish to be, engaged in agricultural production 
contracts. The evaluation should include a review of existing State laws on agricultural production 
contracts, particularly in Minnesota, Wisconsin, and Kansas. It should also include a review of 
legislation proposed in Louisiana, Alabama, Oklahoma, Iowa, Florida, and North Dakota as 
models for what might be appropriate in a national law. 

The elements that should be considered for inclusion in a Federal law covering 
agricultural production contracts should include, but not be limited to, the following: 
accreditation of producer associations 
promise of good faith by both parties 
mediation, arbitration, or alternative dispute resolution 

administration and enforcement of the law, including judicial review, civil remedies, and investigative 
powers by USDA 

conditions for and notice of termination 
notice and guidelines to renegotiate contract terms 
recapture of producer investments for contract termination 
a producer’s lien 

reimbursement for the costs of disposal of dead birds 
parent company liability for contractors 
duration of contract 

payment terms, including prompt payment and accurate settlement sheets 
formulas used to convert condemnations to live weight 
per unit charges for feed and other inputs 

factors to be used in ranking growers and determining performance payments 

prohibition against discriminatory practices, such as undue preference, coercion against joining an 

organization, issuing false reports and including employees of the company in the ranking system 

an express private right of action 

contractor responsibility for environmental damages 

grower’s right to refuse livestock when delivered if livestock are in less than normal conditions 
capital construction requirements. 


Marketing fresh produce 
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Producers of perishables - fruits and vegetables - particularly small-scale producers, typically 
market their products through brokers, packer-shippers, and commission merchants. Producers 
often have no knowledge as to the prices or returns they will receive for their produce until well 
after delivery is made to these entities. At some point an accounting is made to them, detailing 
expenses of the sale, as well as prices and net returns. Many charge that unethical and illegal 
practices in the sale of their produce are common. These producers often end up owing money to 
handlers after the sale of their produce. They further assert that government agencies charged 
with market enforcement duties are either unwilling or unable to effectively police the produce 
marketing system. Producers allege that handlers often sell produce to companies that, for 
various reasons, pay less than market price for the produce. This increases handlers’ profitability 
while decreasing that of the growers. 

Recommendation 3.9 

The Commission recommends that USDA, working with State departments of agriculture, 
reinvigorate the role of market enforcement in protecting the integrity of agricultural markets. The 
involvement of law enforcement agencies may expedite the effectiveness of market enforcement 
activity. Hence, local District Attorneys need to be informed and educated as to the significance 
of ethical and legal marketing practices to the welfare of family farmers. A full-scale investigation 
should be made of the process in which brokers and handlers accept and pool consigned 
produce. Commission merchants and handlers should be held responsible for their actions. 
Improper handling of perishable fruits and vegetables should be the responsibility of these 
merchants and not of the farmer. These investigations should be regarded as serious offenses if 
there is proof of fraud or manipulation of pricing. The USDA should strengthen the Perishable 
Agricultural Commodities Act (PACA) program’s ability to act swiftly, leaving no time for coverup 
at the merchant level. In cases of fraud, USDA should prosecute to the full extent of the law. 

Captive supplies 

Over the last few years, livestock meat packers have begun a practice called “captive supplies” 
as a means to secure livestock for their slaughtering operations. This practice is born out either 
through direct ownership of livestock by the packers themselves or through forward contracting 
with livestock producers. The Commission heard testimony from cattle producers concerned with 
the effect of captive supplies on reducing the volume of livestock for sale on the cash market 
When packers own the livestock they slaughter, it is in the packer’s interest to slaughter their own 
livestock when prices are relatively high on the cash market, effectively dampening the 
competition in the cash market. USDA published a petition for rule making for public comment in 
early 1997 restricting the use of forward contracts and packer ownership of livestock for 
slaughter. More than 1 ,700 comments were received by the April 97 deadline, and USDA is in the 
process of reviewing the comments. 

Recommendation 3.10 

The Commission endorses the petition to: 

Prohibit packers from procuring cattle for slaughter through the use of a forward contract, 
unless the contract contains a firm base price that can be equated to a fixed dollar amount 
on the day the contract is signed, and the forward contract is offered or bid in an open and 
public manner. 

Prohibit packers from owning and feeding cattle, unless the cattle are sold for slaughter in 
an open public market. 

In addition, USDA should hasten its review of the petition comments and make a final 
decision no later than April 30, 1998. 


Mandatory price reporting 
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Another practice employed by meat packers that damages competition in the marketplace is 
nonreporting of certain transactions. This occurs when packers pay above-market prices with an 
explicit condition that the price not be disclosed. Consequently, the market price upon which all 
other purchases were based, particularly formula cattle trades, were artificially low. All sellers not 
privy to this special deal suffer. 

Recommendation 3.11 

Price reporting for all packer livestock transactions should be mandatory. The information 
reported should include contract or formula pricing premiums and discounts. Accurate and 
verifiable data, particularly on all captive supplies, should be made public to enable fair, open, 
and competitive markets. Both parties to the transaction should be responsible for price reporting. 

Dairy prices 

The Commission heard testimony from many dairy farmers who were suffering from low prices 
and many who were going out of business as a result Many spoke of personal and emotional 
stress and a farmer reported on farmers he knew who had committed suicide due to their inability 
to make ends meet for their families. The current crisis in the dairy industry can be attributed to 
the lowering of the Federal milk price support in recent farm bills, 3 years of historically low non- 
fed beef prices, unusually high, disaster-driven feed prices, and low and volatile farmgate prices. 

USDA’s efforts taken to date - cheese purchases for the nutrition assistance and school lunch 
program, initiation of the National Agricultural Statistics Service (NASS) national survey of 
Cheddar cheese prices, and increased use of Dairy Export Incentive Program sales — are 
welcome and have made some difference. However, continued vigilance, leadership, and 
exploration by any means available to the Secretary of Agriculture are needed to bring relief to 
the Nation’s dairy producers. 

In 1981 , dairy farmers were receiving a national average of $13.76/cwt. In August of 1997, dairy 
farmers were receiving a national average of $12.70/cwt. and retail prices were at $2. 76/gallon, 
about 90 cents higher than the retail price in 1981 . While farm prices dropped by $1 , the price 
paid by consumers has not. 

Some evidence suggests that dairy products in some retail stores are the most profitable 
products, and are often used to cover losses on other retail products. Using the measure of 
Direct Product Profit (DPP - profit on the basis of gross margin, after subtracting direct costs 
associated with selling the item), Cornell University researchers McLaughlan and Russo found 
that, in 1990, the dairy department produced the highest profit-to-space ratio in the supermarket. 
The dairy department generated $11.19 per square foot of facings per week, more than twice as 
much as the next most profitable department, frozen foods, which requires considerably more 
processing, transportation, and packaging costs than milk and milk products. The same study 
found profitability on fluid milk was $16.48 per square foot. As a result of the skewed store 
margins, the New York legislature passed a “price gouging law” which states that the retail price 
of milk cannot be more than double the Class 1 milk price, plus premiums paid and the cost of 
transportation. 

Recommendation 3.12 

The Economic Research Service (ERS) and the USDA Chief Economist should investigate the 
processing and retailing segments of the dairy industry to determine if excessive profits are being 
made at the expense of farmers and consumers, by researching the competitive structure of dairy 
product pricing within retail stores. The study should also examine the profitability of retail dairy 
pricing in relation to other retail product pricing within a store. Is the dairy case making more profit 
per square foot relative to other products? The study’s findings should be made public. 
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Recommendation 3.13 

The Secretary of Agriculture should ask the Department of Justice to investigate anti-competitive 
behavior of the dairy industry within the processing and retail segments. 

Recommendation 3.14 

In order to provide some measure of recovery for dairy producers, the Secretary should work with 
dairy leaders to press Congress for immediate changes in dairy policy to provide a transition for 
dairy producers commensurate with the crop commodity transition payments authorized by the 
1996 FAIR Act, including the floor price resolution, the Dairy Cow Pay-Up program, or other 
options. 

Economic concentration 

While agricultural markets are becoming increasingly concentrated, the rest of the U.S. economic 
structure is also concentrating and infringing upon the basic tenets of capitalistic markets. As 
many producers have only one or two buyers for their commodities in their region, they are also 
facing growing problems in accessing private credit sources, and with recent mergers in 
railroads, many farmers cannot move their grain in a timely or efficient manner. Not only is this a 
concern for producers, but for consumers as well, as they face less choice and higher prices for 
the food they buy. University of Missouri professor, Dr. William Heffernan says, “The food sector 
of the economy is second only to the pharmaceutical sector in terms of return on investment. But 
the economic benefits are not shared equally by all portions of the food sector.”^ 

Wth concentration, not only are increasing price spreads a concern, but overall impacts to the 
social and community structures are increasingly negative, Heffernan points out, 
“Environmentalists are concerned about the ecological implications as they watch firms 
circumvent government regulations in one country by moving parts of their operation out of one 
country and into another. Consumers are concerned about issues of food quality, food safety and 
especially about the food security issue, or sustainability as it is sometimes called. There are 
animal welfare issues, rural development issues, labor issues and ethical issues to be raised. ” st 

These changes imply a need for greater coordination and attention to the agricultural industry by 
more agencies than USDA. EPA is responsible for enforcement of environmental protection. The 
Department of Labor has jurisdiction over employment and worker safety laws, including 
farmworkers and wage-laborers involved in agricultural industries. The Department of Justice is 
responsible for upholding anti-trust laws and maintaining market competition in the food industry. 

Recommendation 3.16 

The Commission recommends that President Clinton establish a Presidential Commission on 
Market Concentration. This commission should include members of the relevant Cabinet- level 
agencies, with the Secretary of Agriculture taking leadership for the commission.The commission 
should include the Secretaries and Administrators of: Environmental Protection Agency; 
Departments of Labor, Justice, Interior, Health and Human Services, Housing and Urban 
Development, Commerce, Transportation; Small Business Administration; and the U.S. Trade 
Representative. The commission should examine the emerging concentration resulting in 
monopsonies and oligopsonies in all sectors of the economy and its effect on market competition, 
the environment, worker protection and safety, rural housing, quality of jobs and wages, 
transportation, banking, international trade, and socio-political structure. The purpose of the 
commission will be to assess the ability of the Federal Government to respond to the impacts of 
concentration. The commission should propose legislative and administrative changes 
accordingly and deliver a Plan of Action to the President within 1 year of initiation. 
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Market Development 

At the same time that US DA pursues increased efforts to mitigate market concentration and 
ensure greater competition, USDA should also pursue the development of new markets to create 
more marketing options for small farmers and more opportunities to capture greater value for 
their production. USDA has a wealth of rural development business loan, grant, and technical 
assistance programs that could be channeled to facilitate “agricultural development.” 

“Agricultural development” refers to the recognition that farming, where it is a significant aspect of 
rural communities, is an asset for rural economic development. Rather than consider farming as 
an unprofitable “liability” that should be diffused through diversification strategies to attract other 
industries, rural development officials and practitioners should reconsider value-added 
processing and innovative marketing opportunities to breathe new life - and - profit into their 
farming sectors as an agricultural development strategy. 

Value-added agriculture 

Much of the testimony received by the Commission spoke to the desire for greater technical and 
financial assistance for small farmers to get involved in value-added processing and marketing as 
a means to improve farm income. However, “value-added" processing and marketing can take 
many different forms, some offering greater potential to truly benefit farmers while other forms 
might be little more than a guise for industrializing agriculture using wage laborers and furthering 
the demise of local competitive market outlets. 

Recommendation 3.16 

USDA's Rural Business - Cooperative Service (RBS) fi nancial and technical assistance 
programs should give priority to assisting the development of cooperatives that will primarily 
benefit small farm operators. Such cooperatives should be organized to ensure that a large share 
of their throughput originate from small farms. The financial and technical assistance programs 
provided by RBS should support value-added efforts where value-added strategies meet the 
following criteria: 

the profit from the value-added business operation flows to and within the community; 
wage-laborers are paid a living wage; 

the value-added initiative results in more local and regional competition in the cash market, 
not less; 

value-added initiatives should create incentives for resource stewardship and reward 
sustainable production systems. For example, processing of food-grade oats would provide 
a market incentive for including oats in a corn-soybean rotation. Another example is natural 
beef raised using intensive rotational grazing methods that maintains marginal land in 
pasture instead of row crops. 

Value-added initiatives should pursue specialty and differentiated products where small 
farms and small food processing firms will have a competitive advantage over larger firms. 
The research conducted according to Recommendation 1.1, Policy Goal 1 should be used 
to inform the financial and technical assistance priorities of RBS. 

When defining “value-added.” the following concepts should be included: 
value-added includes direct marketing, by individual farmers or a network of farmers 
allocating the marketing tasks among the network to achieve economies of scale and share 
responsibility; 

the addition of value must result through application of farmers’ own time, management, 
skills, and production resources to produce products with less capital expenditures and 
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purchased inputs or to produce products of higher intrinsic value (identity-preserved grains, 
organic grains, free-range chickens, natural beef, food-grade corn) for which buyers are 
willing to pay more. 

Agriculture-based rural development 

USDA Rural Business-Cooperative Service has taken increased steps to give attention to the 
opportunities for farm-based business development, primarily through value-added processing 
and marketing. For example, the Business and Industry Guaranteed Loan program regulations 
were changed recently to allow guaranteed loans for agriculture production if it is part of an 
integrated business also involved in the processing of agricultural production. The agricultural 
production portion of the loan cannot exceed 50 percent or $1 million, whichever is less.' 6 This 
change enables farmers and those not eligible for credit under FSA loan programs (non “family 
farms” as defined by FSA regulations) to obtain credit for agricultural value-added processing 
businesses. In addition, there is no “test for credit” like that used for FSA credit eligibility, making 
the B&l Loan Guarantee program available for non-farming corporations to vertically integrate 
into crop and livestock production. 

The 1996 FAIR Act instituted another recent change allowing “family-sized farmers” to assume 
B&l guaranteed loans to finance start-up capital stock in value-added processing cooperatives. 
RBS is in the process of changing the B&l regulations to reflect this change, in particular to define 
what is meant by “value-added.” 

RBS also administers a B&l Direct Loan Program that had gone unfunded until FY 1996 
appropriations included $50 million. The program is not well-known among rural development 
practitioners and others who could benefit from it. RBS should revise the B&l loan program 
regulations to give priority to projects that will primarily benefit small farms. B&l direct and 
guaranteed loans should be used to finance the development of new marketing infrastructure, 
including locally owned, value-added processing and marketing opportunities. 

Recommendation 3.17 

Eliminate B&l regulation 4279-113 (h) because it allows non-farming corporations to become 
direct competitors with farmers in agricultural production. 

Recommendation 3.18 

The use of B&l loan guarantees to finance start-up capital in stock should be targeted to give 
priority to small farmers, including those who are minority, women, and beginning farmers. The 
types of loans authorized should be consistent with the criteria for value-added listed in 
Recommendation 3.16. 

Recommendation 3.19 

The B&l Direct Loan Program should be targeted to the development of agricultural-related 
businesses for the purpose of creating new marketing avenues for small farmers. The 
“Community Priority” should include “agriculturally dependent”- communities and locations with 
the greatest concentrations of small farms. Outreach should be conducted to increase awareness 
of the program’s availability. Outreach activities could include local seminars, sponsored by both 
economic development agencies such as local chambers of commerce, city, and county 
governments, and farm organizations, to describe the types of assistance available for 
agricultural development. RBS could also partner with the Council of State Development 
Agencies and participate in the National Association of Development Organization’s annual 
training conferences. 
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Recommendation 3.20 

The Forest Service should continue to support research and technology transfer efforts of value- 
added agroforestry products, such as pine straw for landscaping, boughs for holiday decorations, 
manufacture of biofuels, production of wood chips for home weed control, and cedar oil. 

Agriculture-based development by rural electric cooperatives 

Rural electric cooperatives have the ability to be a force for rural development in the customer 
communities by providing loans and grants using funds from their cushion-of-credit account. 
Some rural electric co-ops, such as in North Dakota, are exercising this authority by assisting 
with the feasibility studies and start-up of “new generation” cooperatives. Some States do very 
little to take advantage of this resource as a means of supporting local economic development 
efforts for their electric customer-borrowers. While loan funds were utilized in their entirety in FY 
1997, grant funds were underutilized. 

Recommendation 3.21 

US DA Rural Development State Directors should conduct outreach to State Rural Electric 
Cooperative Associations to leverage the available loan and grant funds for agricultural 
development projects that will create local, value-added agricultural businesses for the products 
of small farms. The National Rural Electric Cooperative Association should take steps to identify 
model programs throughout its member cooperatives and promote the best ideas for creating 
greater economic opportunities for small farm electric customers. 

Cooperative development 

With the demise of many local and regional central markets due to the increase in vertical 
coordination and integration, there is a growing need and interest in cooperation among 
producers through alliances, networks, or formally organized cooperative business organizations. 
Under the Capper-Volstead Act of 1922, farmers are granted limited antitrust exemption for 
marketing raw and processed products through their cooperatively owned businesses. 
Cooperatives are a marketing tool through which producers can build market power on their 
behalf. To counter recent trends that concentrate production in the operations of the large 
producers, the members, promoters, and regulators of cooperatives will need to take deliberate 
steps to refocus the thrust of the cooperative movement toward helping small and disadvantaged 
farmers. 

The recent growth in “new generation” cooperatives has typically focused on matching supplies 
to effective demand in niche markets through use of delivery rights and upfront investment in the 
joint value-added activity. A critical need of smaller cooperatives is to overcome weaknesses of 
fragmented marketing through coordination using marketing agencies-in-common or federations. 

New start-up co-ops need professional assistance when they are least able to pay for it. Access 
to sound financial, legal, and marketing support is key. Seed money for feasibility analysis is 
needed for small producers to have the ability to assess the marketplace, and to identify an area 
that offers the greatest potential for the least risk. They also need the capacity to conduct the 
research and development to bring a new product to market. For a small start-up project, one 
stumble is fatal. And, the regulatory system and land-grant research structure must be attuned to 
the needs of these new ventures. 

Recommendation 3.22 

USDA’s Cooperative Services programs should give priority for cooperative development to 
benefit small farm operators, including women, 58 minority, and beginning farmers. Public sources 
of technical assistance, research, education/information about cooperatively owned businesses 
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need to be strengthened and targeted to reflect the needs of small, women, minority, and 
beginning farmers. Research should be conducted to identify the best strategies and most 
successful cooperative models for small farmers. Efforts should be taken to expose and train 
USDA’s Cooperative Services program staff to understand the unique strengths and liabilities of 
small farms in order to better serve their needs. Publications should be specifically tailored to 
provide information about coooperative opportunities for small farmers. 

Recommendation 3.23 

Teaching, research, and extension at 1862 and 1890 land-grant universities, as well as 
secondary schools with vocational agriculture programs, should consider including curriculum 
and courses on cooperative marketing where it does not currently exist. Educational programs 
through public television or using distance learning technology should be developed for farmer 
audiences. 

Recommendation 3.24 

USDA’s Cooperative Services program staff should actively promote the availability of USDA 
funding sources, such as the Federal-State Marketing Improvement Program (FSMIP), RBEG, 
B&l, and grants through rural electric cooperatives, to finance co-op feasibility studies and 
provide assistance in the application process. 

Recommendation 3.25 

Land-grant universities with food technology and processing research and development 
programs should make greater efforts to avail themselves of small, minority, women, and 
beginning farmers interested in developing value-added products appropriate to their size and 
scale. 

Local and regional food economy 

The global food economy, where capital and technology are mobile and can be transferred to 
those parts of the world with the lowest labor costs and least govern mentally regulated 
environmental and health protections, is a playing field upon which small farms are left out of the 
game. “The food system now resembles an hourglass with many producers and millions of 
consumers but, with only a few firms controlling the processing, these firms are in a position to 
control the food industry.... The food sector of the U.S. economy is second only to the 
pharmaceutical sector in terms of return on investment (20 percent). The food system is a 
profitable industry, but farm families get little of the profit in the highly concentrated food 
system....” 50 

Amidst the dominant talk of a “global economy” are voices articulating the hope of a “local or 
regional food economy” where small farmers play a central role. In a local or regional food 
economy, small farmers produce for community food and fiber needs and sell their products 
through alternative marketing channels. The strength of a local food economy is the relationships 
between farmers and community citizens. Through this relationship, small farmers provide fresh, 
in-season food appreciated and purchased by community citizens. The relationship creates an 
opportunity for mutual trust and support, contributing to the betterment of the community as a 
whole. 

The alternative marketing channels are based on face-to-face relationships. These models 
currently in use, and increasing in use, are: farmers markets, Community Supported Agriculture, 
Church Supported Agriculture, on-farm marketing, subscription farming, roadside stands, home 
delivery routes, and fa rm-to-chef direct marketing. For some small farmers, these models offer an 
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opportunity to supply local markets with fresh foods and maintain an economically viable small 
farm operation. 

A local food economy can also address the problems of food insecurity in our urban and rural 
communities among those with lower incomes. Defined as “access by all persons at all times to a 
nutritionally adequate and culturally acceptable diet through local non -emergency channels,” the 
concept of “community food security” includes an important role for small farms as suppliers of 
fresh, nutritious produce for low-income people in local rural and urban areas. Community food 
security involves the development of linkages between small farmers and the nutrition needs of 
low- in co me people. 

Local or regional food systems also offer the potential for place-based identification of food 
products from farms that provide intrinsic value beyond food production alone. For example, 
farmers in upstate New York have entered into a unique relationship with New York City to 
implement whole farm planning conservation methods to protect the watershed that supplies New 
York City’s drinking water. At its public meeting in Albany, NY, the Commission heard of current 
efforts to market upstate farm products (veal, milk, vegetables) to upscale restaurants in New 
York City, identifying the source of the farm products on the menu and making the connection for 
customers to the city’s water quality. 

Recommendation 3.26 

USDA should develop an interagency initiative to promote and foster local and regional food 
systems for the benefit of small farms, rural community citizens, and low-income people in rural 
and urban areas. This initiative will require a focused and coordinated approach among relevant 
agencies, through an interagency team including staff from the Food and Nutrition Service, 
Cooperative State Research, Education, and Extension Service, Agricultural Marketing Service, 
Farm Service Agency, and Natural Resources Conservation Service. The team would address 
the following components: 

USDA should encourage the use of the Federal-State Marketing Improvement Program (FSMIP) for 
developing direct marketing strategies and initiatives that primarily benefit small farms. State 
departments of agriculture, the primary eligible entity for FSMIP grants, should seek to partner with 
community-based organizations interested in pursuing local or regional food system strategies. 

FSMIP grants could be used to conduct feasibility studies to establish regional identity of high-quality 
products produced locally by small, family farmers or “eco-labels” to describe stewardship practices 
used in the production of the product and benefits to the environment. Efforts should be made to 
target funding to address the needs of beginning, minority, and women farmers, 
gency team should examine the barriers and opportunities for farmers to label their products as a 
means to differentiate their products so long as the labeling is not anti-competitive and does not harm 
the public interest. This study should include labeling of point of origin and growing practices, as well 
as other factors for product differentiation. The study should identify ways that USDA and other 
government agencies can be supportive of product labeling of these intrinsic values for the purpose 
of adding value to farm products. 

The Commission acknowledges the recent efforts by USDA to create farmers markets at USDA’s 
headquarters in Washington, DC, and with neighboring Federal agencies. USDA should continue to 
expand the development of farmers markets at USDA office sites throughout the country. However, 
this should not be a top-down approach. It must include the input and involvement of area farmers in 
designing the market. Care should be taken to ensure that USDA-sponsored markets do not compete 
with existing markets. Vendor participation in these markets should be limited to farmers directly 
involved in growing their produce for sale, and should not include vendors who purchase produce 
from distributors. 

scent doubling of funds for the Women, Infants and Children/Farmers Market Nutrition Program 
(WIC/FMNP) for FY 1998, USDA should proceed to expand the program to more States and to areas 
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where it has only been available in limited areas. USDA should continue to pursue increased funding 
to eventually serve all 50 States and U.S. Territories and possessions. USDA’s WIC/FMNP is a 
model program that provides small farms with expanded markets for fresh produce ($9 million to 
8,250 farmers in 1996) while at the same time meeting the nutrition needs of low-income families. 
Nutrition education and cooking classes should be coordinated with participating farmers markets to 
provide WIC recipients with the knowledge needed to prepare fresh produce for consumption. 

As USDA’s Food and Nutrition Service (FNS) proceeds to replace paper food stamps with the 
Electronic Benefits System, USDA should fund demonstration projects to find technologies and 
outreach strategies that enable the uninterrupted use of food stamps at farmers markets. Equipment 
and training should be available for those markets needing assistance. At the same time, FNS should 
pursue strategies for enabling food stamp use through Community Supported Agriculture programs. 
The Commission endorses the efforts of FNS, AMS, and NRCS to pursue marketing opportunities for 
small farms to supply local school lunch programs. These agencies should be commended for taking 
this step, and should pursue the pilot programs in North Carolina, Georgia, and Florida with a 
commitment to overcoming any barriers to developing this market. Cooperative Extension should also 
be involved in supporting this effort. The results of the pilots should be published and distributed 
along with a manual to encourage replication of these efforts throughout the country. 

Conduct a feasibility study to support a Federal Government procurement policy that gives priority to 
local purchasing of fresh farm and food products at Federal agency cafeterias, including national 
parks. 

The Cooperative State Research, Education, and Extension Service should assess the new 
Community Food Projects and publicize the best projects as models for replicating community food 
security and connecting low-income people with small farmers. 

Entrepreneurial development 

Small farmers have the potential to meet specific market niches, but this potential has never been 
intentionally pursued by USDA. Small farmers have unique needs, constraints, and opportunities 
that have often been overlooked in the design and delivery of USDA programs. For small farmers 
to survive in the fast-changing agricultural industry that is dominated by large-scale production 
and concentration in the food processing sector, creative financing, specialty production, and 
niche marketing could serve to develop a competitive edge for small farmers. 

Small farmers need to be considered as viable forces in shaping community-level economic 
development. While small farms have difficulty competing with large farms that supply most of the 
national and international food markets, small farms can be competitive at supplying local and 
regional food markets and, in some cases, niche export markets. Small farms have the ability to 
get face-to-face with local consumers, retailers, restaurants, and institutional (schools, 
government agencies) markets. To pursue these markets and improve farm profitability, small 
farmers will need to pursue value-added marketing and processing strategies. In addition to 
operating small farms, farmers need to be adept at running small businesses. 

To take advantage of the potential for small farms to be competitive in local and regional markets 
will require a concentrated effort in entrepreneurial development, including business planning and 
development, financial management, product development, and market research, analysis, and 
execution. Small farmers have the ingenuity of entrepreneurial ism; however, in most cases, they 
are only adept at one of the three key areas of business. Farmers are great at production, but 
some times lack skills and innovations in marketing. And in many cases, financial management 
skills are also lacking. Testimony from a South Dakota farmer best exemplifies this issue; “I go to 
meetings where they teach me to tank mix my application of herbicide, they teach me to do no-till. 
They teach me to be a better marketer. I have never been invited to a meeting where they can 
teach me to be a processor. Not a one.” Ci: 


Recommendation 3.27 
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US DA should launch a Small Farm Entrepreneurial Development Initiative to provide small farm 
operators and beginning farmers with targeted entrepreneurial training, integrated technical 
assistance, and priority program funding for the purpose of developing farmer owned and 
operated, value-added processing and marketing enterprises to serve local and regional 
community food systems. 

The initiative could be launched as a pilot program in 5-10 localities/regions of the 
country for a period of 2 years. The pilots could be distributed geographically in the most 
agriculturally dependent regions of the country or locations with the greatest 
concentrations of small farms. Particular emphasis should be given to the tobacco- 
dependent counties of Appalachia. The initiative could consist of 3 parts: 

Entrepreneurial training: The Entrepreneurial Education Foundation’s “FASTRAG” 6 ' business 
development curriculum should be adapted to apply to farm-based business development. The 
business development curriculum could also be adapted from other programs, such as EDGE 
supported by US West. The curriculum could be delivered via distance education instruction to 
downlink pilot sites. Successful farm-related entrepreneurs should serve as guest lecturers to provide 
real world insights from experienced business people. Each entrepreneur should leave the training 
with a completed business plan for actual application to an existing or start-up business activity. 
Integrated technical assistance: At each pilot site, “co-learning teams” should be established. The 
teams should consist of entrepreneurs along with USDA field staff from FSA, RD, NRCS-RC&D, 
Forest Service, Extension, and staff from EPA, Small Business Administration, the Department of 
Commerce’ Economic Development Agency, Department of Interior, land-grant university and ARS 
scientists along with State, nonprofit, and private consultant rural development professionals. The 
concept of the teams is three-fold: 1) to provide each entrepreneur with ready access to and support 
from an integrated source of USDA and non-US DA service providers, 2) to provide experiential 
training in entrepreneurial development for service providers to build their capacity for assisting 
would-be entrepreneurs, and 3) to become more adept at leveraging the expertise and resources of 
each individual agency and organization to provide a comprehensive and integrated array of 
assistance needed by entrepreneurs. 

Priority program funding and assistance: Based on the model of the Empowerment 
Zone/Enterprise Community and the President’s Timber Initiative, the pilot sites could be granted 
priority in receiving funding and assistance from existing USDA programs to assist the start-up of new 
enterprises. This could include non-formula research and extension funds, research projects by ARS, 
marketing assistance through FSMIP grants or economic research provided by ERS, Rural 
Development’s business loan and grant programs, export assistance through the Foreign Agricultural 
Service, and more. The idea is to apply the full array of USDA resources, expertise, and knowledge, 
in partnership with other business development providers within the pilot sites, for the purpose of 
creating farm-based businesses where small farmers can increase their farm income through value- 
added processing and marketing enterprises. 

Meat inspection 

Market access is critical for producers who want to direct market their products to consumers. 
Conflicting regulations can present barriers to small farmers in gaining access to these markets. 
For example, if a farmer wants to direct market beef to consumers, processing of the animal can 
be done either in a State or federally-inspected processing plant. The State-inspected plant is the 
most likely choice for farmers selling locally since they are generally smaller and more locally 
available. Federal plants may be hundreds of miles away from the farm and are more costly to 
the farmer. But, the standards are different for the farmer. When selling State-inspected meat, the 
farmer must sell by live weight, by 1/4’s or 1/2’s of a carcass, and cannot sell across State lines. 

In order to sell by the cut, to restaurants, groceries, or across State lines, Federal inspection is 
required. In many States, the State inspection requirements meet or exceed the Federal 
requirements, but they limit the access farmers have to potential customers. 
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Under the provision of the Wholesome Meat Act of 1967, States were given the choice of 
establishing their own programs or only taking responsibility for inspecting the facility of those 
who do custom processing of animals sold live to the consumer. Only 27 States established their 
own program, largely due to prohibitive costs. But States where such a program was established 
say they are better equipped to deal with the needs of smaller processing plants. The National 
Association of State Meat and Food Inspection Directors argues that a State program is a better 
bargain for the taxpayer since it doesn’t require the higher wages and expensive bureaucracy 
that go with hiring Federal inspectors. Federal-based meat inspection officials are geared up to 
guide the operation of large national packers but often cannot easily adopt regulations to fit small 
local packers. 

Some States, such as Minnesota, have argued that dropping of a USDA restriction on interstate 
shipping of State-inspected meat would provide an incentive for States to create their own 
inspection programs. Officials from States like Wisconsin, where there is an inspection program, 
have argued that their inspection program must be on par with Federal regulations anyway, so 
there is no reason to restrict interstate shipment of meat that comes from small approved plants. 

The National Association of State Departments of Agriculture has proposed legislation that would 
drop the shipping restriction. Large packers have successfuly lobbied against past reform and 
maintained dominance in interstate trade. USDA is examining current policy and exploring 
options to revise the Federal-State meat inspection law. 

Recommendation 3.28 

The Commission endorses the recommendation of USDA’s Advisory Committee on Agricultural 
Concentration. “Urge USDA to take aggressive action in a timely manner to end the inequities in 
meat inspection, With regard to Federal and State inspections, the committee recommends that 
appropriate steps be taken to promote the ability of State- inspected packing plants that meet 
Federal standards of inspection to compete by selling meat in interstate commerce. Provided, 
however, that such steps do not undermine the integrity of the U.S. position regarding acceptable 
inspection standards and safeguards for imported meat.” 

Statistical data collection 

The National Agriculture Statistics Service data collection and ERS analyses fail to adequately 
measure and describe the current structure of production agriculture. While our food production 
system has changed from diverse commodity and livestock production per farm unit to largely 
monoculture production per farm unit, our statistical analysis stops short in its ability to account 
for the value of specialized or segmented production levels. Reliance on statistics with limited 
descriptive quality can lead to improper or ineffective policy decisions. 

Specifically, when USDA describes that 1 .9 million small farms produce only 41 percent of the 
“value of production” and 122,810 farms produce 59 percent of the “value of production,” the 
measure does not take into account the fact that not all farms are producing the same 
commodities, much less at the same level of production. For example, 50 years ago a calf was 
born, weaned, grass fed and later grain fed usually on the same farm or farms of similar size and 
structure, and then sold direct to slaughter. Today, the calf may be born on one farm and be 
valued at $400, then sold in the spring for $500, again in the summer at $700 and, later for 
slaughter at $900. The same animal might begin in a 39-head cow-calf herd and be counted at a 
much lower “value” than when it is counted again as part of a 1 0,000-head feedlot, 

The use of gross sales as a measure of contribution to farm production value fails to distinguish 
between the levels of production and the value of the production at each level. Gross sales as an 
indicator will be biased toward the value-added segments of agricultural production, such as the 
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cattle feedlot. Without more precise indicators to measure the contribution of the primary level of 
production, the contributions of small farms will be misrepresented. 

Recommendation 3.29 

The National Agriculture Statistics Service should redesign its methods for measuring the value 
of production from U.S. farms to include another level of analysis that fully and adequately 
distinguishes the separate production levels of our mostly specialized production system. These 
levels would include: 

Primary - This would measure the value of the first-level production; includes cow/calf, lamb, 
farrowing, grain production, hay, fruit, vegetable, etc. 

Secondary - Dependent on the primary level for inputs; includes dairy, cattle feeding, hog feeding, 
etc. 

Tertiary - Processing of raw commodities; includes livestock slaughter, canning, milling, etc. 

Retail - The final processed product ready for consumption. 

Delineating production according to these levels should provide a more accurate look at 
the type of farms and their contribution at each level of production. In particular, by 
isolating the primary level of production from the other levels, analysts should be able to 
determine the health and performance of this most essential level of production. 
Differentiation among the levels of production should allow USDA analysts to see the 
primary farm production without all the added secondary steps in order to make a sound, 
data-supported, less intuitive leap to expose the real status of the essential production 
system. 

Policy Goal 4 

Conduct Appropriate Outreach Through Partnerships to Serve Small Farm and Ranch Operators 

At the Memphis hearing the Commission heard that “sometimes, attempts to find the starting 
place for access to federally generated or federally supported information that is relevant to small 
family farms were intimidating, confusing, or sometimes led to less visible, underfunded, and 
overextended offices or people. So it is out there but sometimes it is hard to know where to 
begin.”" Information is critical in making wise farming decisions and there are many sources of 
information. USDA has a responsibility to actively provide this information to all its customers. 
Increasingly, research and extension institutions are underfunded and overextended. This is 
where partnerships with community- based organizations, nonprofits, land-grant universities, and 
other interested groups should be fostered by USDA so that small farm operators are given the 
greatest opportunity to become aware of and use USDA programs. USDA and its partners should 
actively seek out small farm and ranch operators. 

The Commission recognizes that USDA and its partners have various tools to reach their 
customers, such as newsletters, press releases, workshops, conferences, and World Wide Web 
pages. However, we heard that information about USDA programs is not reaching all potential 
customers as effectively as it should. A representative from a community-based organization 
stated at the Washington, DC, hearing that “we think one of the biggest things that keeps limited- 
resource farmers from succeeding is their lack of access to services. We believe outreach is 
absolutely critical to this function .” 65 Effective outreach can make the difference in access to 
services. At the Sacramento hearing the Commission heard that, “the problem comes when it 
comes to translating — better said, to disseminating — these results. Usually, we operate under 
very limited resources, and it’s not easy to have an outreach coordinator or someone that can go 
out and promote the results or promote the adoption of these practices.”' His statement 
emphasizes that USDA and land-grant universities have information needed by small farm 
operators; however, there are barriers to its effective transmission. This includes less than 
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adequate resources for outreach as well as mismatches between the methods and the target 
groups. 

With these types of constraints , USDA must continue to seek partners in providing information 
about its services. The Civil Rights Action Team (CRAT) report made several recommendations 
dealing with outreach. Progress has been made in some areas. However, the Commission 
believes that more needs to be done to ensure that information reaches small and underserved 
farmers. Outreach opportunities will be enhanced by developing partnerships between USDA, the 
land-grant universities, community-based organizations, and nonprofits that have direct contacts 
with small farm and ranch operators. In a August 1997 policy brief from The Urban Institute 
stated that “experience has shown that when nongovernmental institutions become partners with 
public agencies, they can sometimes accomplish things that have proved difficult for government 
to do alone." 1 * The time is ripe to forge partnerships and to pay more attention to communication 
methods, media, and techniques that can enhance our collective level of impact. 

Identify small farm and ranch operators 

In order to reach clientele more effectively, USDA and its partners need to focus on client 
identification by obtaining up-to-date information on who and where the clients are. The following 
are recommended: 

Recommendation 4.1 

The Commission recommends that USDA develop a voluntary directory of small farms and 
ranches through the utilization of local county personnel of each agricultural agency and that this 
directory be developed in cooperation with the voluntary minority farms registry. The Commission 
recognizes that FSA, NRCS, and Rural Development work with local groups and programs in 
counties across the country, and USDA should use those resources to complete the directory. 
Such programs and partners include, but are not limited to, the Resource Conservation and 
Development (RC&D) Councils, the Outreach and Technical Assistance Program for Socially 
Disadvantaged/Minority Farmers program (Sec. 2501 program), and community-based 
organizations. 

Recommendation 4.2 

Upon completion of a county directory of small farm and ranch operators, the county will present 
its information to its State Outreach Council. The Council will be a part of the Food and 
Agriculture Council in each State. The USDA Office of Outreach will then oversee completion of 
the project. The State lists should be readily available to all agencies for their work with small 
farmers and ranchers. 

Recommendation 4.3 

Local USDA agency personnel and supervisors should be held accountable for target audience 
outreach programming. The Commission fully supports CRAT recommendation No. 9, which 
requires the establishment of reporting requirements to periodically collect data from USDA field 
offices to measure program delivery to minority, women, and small and limited-resource farmers 
and support its immediate implementation. Documented efforts and successes to reach those 
small farm operators will be used as a measure of performance of each agency’s overall 
performance in serving underserved customers. 

Strengthen outreach and program delivery 

Creative programs in farm apprenticeships and on-the-job training, such as those of the Rural 
Development Center in Salinas, California, have trained and educated minority farmers and 
farmworkers for entry-level farm operations. To take advantage of those working relationships 
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and programs, partnerships should be developed and strengthened so small and underserved 
farmers can gain greater access to USDA services and land-grant institutions. The Commission 
consistently heard that the (1) lack of credit; (2) lack of information; and (3) complexity of program 
compliance have contributed to the loss of viability by small farm and ranch operators. Effective 
outreach and program delivery could relieve some of the problems in these areas. The 
Commission recommends the following: 

Recommendation 4.4 

The Secretary should request that Congress authorize USDA to develop a program, using direct 
loan funds, to establish a relending program administered by community-based and nonprofit 
organizations. Currently, Rural Development administers the Intermediary Relending Program. 
Through this program, direct loans are made to intermediary borrowers (i.e., private nonprofit 
corporations, State or local government agencies, Indian tribes, and cooperatives) who, in turn, 
relend the funds to rural businesses, private nonprofit organizations, and other qualified 
recipients. The recipients must use the loan for economic and community development projects, 
the establishment of new businesses and/or the expansion of existing businesses. The proposed 
relending program should be geared toward small loans to purchase equipment, supplies, and 
other inputs for production agriculture for small farms, including purchases of land. 

Network and mentoring programs; educational services 

The Commission determined that the establishment and continued support of farmer support 
networks, mentoring programs, apprenticeship programs, and consortiums are critical for small 
farm and ranch operators to exchange information with one another, with key partners who 
support small farmers and ranchers, and with consumers wanting to learn more about small- 
scale agriculture. The Commission heard that the feelings of isolation which many farmers 
experience could be mitigated through farmer networking. Beginning farmers or farmers 
venturing into new crops can benefit from direct feedback from other farmers with greater 
experience. 

One example of a relatively effective innovation in networking is The Sustainable Agriculture 
Network , a cooperative effort of university, government, farm, business, and nonprofit 
organizations dedicated to the exchange of scientific and practical information on sustainable 
agriculture systems. NRCS has also established the National Science and Technology 
Consortium, a support mechanism used to provide consistency in the development and delivery 
of technical products and services throughout NRCS. The consortium includes partners such as 
colleges, universities, non-government organizations, and the private sector. 

Another example includes the one-on-one small farm assistance program offered by the 
Cooperative Extension Service in Kentucky as described to the Commission during the Memphis 
hearing. USDA could also build upon the work of the Retired Educators for Agriculture Programs 
(REAP), whose purpose it is to recruit African-American youth and reestablish them in the 
vocational agriculture and 4-H programs in the public schools in Oklahoma. This group could be 
considered by USDA as a nucleus to start using the expertise of retired minority USDA 
employees. They are a valuable resource and in many cases know the people needing the 
services. 

Recommendation 4.6 

The Commission recommends that USDA, through the newly formed USDA Office of Outreach, 
strongly suggest that Farm Service Agency State Executive Directors, Rural Development State 
Directors, NRCS State Conservationists, and State Cooperative Extension program 
administrators and directors support the formation of such networks, mentoring programs, and 
consortiums for small farm and ranch operators. As networks, mentoring programs, and 
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consortiums are developed, one of the goals of each should be the continued viability of small 
farms and the wise use of our natural resources on private and public lands. 

Recommendation 4.6 

The Commission encourages USDA to continue to fund training sessions, newsletters, and other 
educational materials through our traditional partner organizations, as well as with new ones. 

Recommendation 4.7 

The Natural Resources Conservation Service and other appropriate USDA agencies should 
conduct local educational seminars for small and traditionally underserved farmers and ranchers 
for the purpose of explaining agency programs, including the environmental and economic 
benefits derived from the programs. These seminars should target conventional and organic 
farmers. 

Farmer advocates 

Farmers face many regulations as they operate their farms. The regulations may be governed by 
the financing arm of USDA or the Farm Credit System, the regulatory arm of EPA, or various 
local and State authorities overseeing land use and taxes. To understand and comply with these 
regulations is a part of doing business. However, it is also important that farmers be treated fairly 
and given timely information that they need to conduct their business. In the 1980’s, a number of 
farmer advocates were established in various areas of the country to help farmers understand 
their choices and responsibilities under the various USDA programs. Some farmer advocates are 
supported by organizations and their services are provided at no charge to the farmer. In other 
cases, farmers must pay a fee to the farmer advocate. Currently, there are approximately 65 
groups, in addition to State departments of agriculture, that provide some type of farm advocacy 
assistance. 

Recommendation 4.8 

USDA should work with community- based organizations to train people in becoming farmer 
advocates and create a pool of qualified farmer advocates. This effort could be funded through a 
grant program, jointly funded by USDA in collaboration with nonprofit funding organizations, to 
facilitate the establishment of a program or the continuation of programs already established. 

Outreach program for cooperating banks 

The full potential of programs is not being achieved due to the lack of assertive outreach with 
specific customers or because the products of a program are slow in getting into the hands of the 
small farm operator. During the Memphis and Sioux Falls hearings, the Commission heard that 
educating lenders about USDA programs and the needs of small farm operators is a necessity if 
USDA lending programs are to be effective in serving small farm and ranch operators. The 
Commission appreciates the work being done by USDA to garner input from lending stakeholders 
and attending lending conferences, but more proactive measures are needed in order to meet 
more fully the needs of small farmers. 

Recommendation 4.9 

The Secretary should direct the FSA Administrator to develop and implement a formal outreach 
program directed at the commercial lending community to promote guaranteed lending for small 
farm and ranch operators, with special emphasis on women, beginning, and minority farmers, 
and to work with the commercial sector to remove barriers to guaranteed lending. Farm Credit 
System- and USDA-approved guaranteed loan banks should be encouraged to participate with 
USDA in improving credit access to small, beginning, and traditionally underserved farmers. 
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Recommendation 4.10 

USDA Rural Development should strengthen its current outreach program for the Business and 
Industry Guaranteed Loan program to banks as a source of funds for locally owned value-added 
businesses. The Commission understands that a video is available at State offices at no cost for 
industry meetings and conferences, a presentation is available upon request, and updated 
brochures numbering 450,000 were distributed to field offices. To measure effectiveness, the 
Commission recommends a requirement that loans under this program be prioritized for locally 
owned, value-added farm-product-related business or small farm business operations. 

Recommendation 4.11 

USDA should utilize existing regional and national conferences and workshops to inform potential 
lenders about the Intermediary Relending Program (IRP) program, and about the opportunities 
for using it for locally based market development for small farms. USDA Rural Development 
program staff should actively seek opportunities to conduct workshops at annual conferences of 
small farm organizations and community- based organizations that serve farmers, such as the 
Small Farm Conference in California, the Federation of Southern Co-ops annual meeting, and the 
annual Small Farm Trade Show and Conference in Missouri. 

Risk management program delivery 

Risk management is seen as a major part of the “safety net” in times of disaster and low prices, 
yet products to match the modern day dilemmas are slow in coming and in reaching the small 
farm operator. Due to the 1996 FAIR Act, producers are making management decisions in a new 
era of farm policy. In some programs, major changes are made, yet affected farmers do not 
receive the information in a timely fashion to make sound business decisions. In some cases, 
basic training is needed to ensure business decisions are based on sound principles. In April, 
USDA announced a multi-year $5 million initiative to energize risk management outreach. The 
initiative is expected to intensify private and public sector efforts to introduce producers to risk 
management tools. 

Recommendation 4.12 

Educational efforts by the USDA Risk Management Agency (RMA) (former Federal Crop 
Insurance Corporation) should address sustainable agriculture practices as a means of 
managing risk. Efforts should attain a high level of participation by small farm and ranch 
operators. (“Risk management” is the new terminology for “crop insurance.”) RMA should 
establish and provide information and strategies from data accumulated on small farms. The 
RMA educational initiative must document the number and type of small farmers and ranchers it 
has reached; what products of risk management have been developed specifically for small 
farmers and ranchers to create a safety net; and the number of small farmers and ranchers using 
those products. In order for USDA to be of assistance to producers, it must conduct research that 
will allow the producer to have more information about risk management, production practices, 
marketing techniques, and processing options. 

Recommendation 4.13 

The Commission recommends that the Secretary of Agriculture support legislation and take 
administrative action to: (a) expand coverage nationwide to insure non-commodity crops; (b) 
increase transitional yields to all counties for all crops; (c) increase Federal Government subsidy 
on crop insurance premiums to support levels of 75 percent without increasing farmer premiums 
at the current level of 65 percent; and (d) increase the Noninsured Crop Disaster Assistance 
Program (NAP) levels to 70 percent yield and 80 percent price while maintaining premium cost 
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currently paid by farmers. The value of coverage should not exceed $250,000 in annual gross 
sales. 

Effective outreach materials 

Improvement is needed in agency outreach tools and documents. The way a form is written, the 
way a brochure is prepared, the way employees present themselves to customers are all 
important in determining if a potential USDA customer is going to receive the service needed. 

The Commission is aware that FSA did revise the direct loan assistance form in 1997 and did 
reduce the number of forms sent to applicants. USDA should continue to make revisions that 
benefit the applicant. 

Recommendation 4.14 

The Secretary should direct the FSA Administrator to immediately develop and implement a 
formal outreach program to directly notify the approximately 8,400 clients faced with shared 
appreciation of their options and what actions USDA is taking to assist in defusing this situation, 
as recommended by Policy Goal 1 , Recommendation 1 .22. 

Recommendation 4.15 

USDA should streamline applications in all agencies and develop a “low doc” application for 
smaller grant and loan requests. Program staff should assist small and limited-resource farmers 
with completing the application process. Agencies should make applications available in 
appropriate languages and hire or contract with employees proficient in appropriate languages to 
assist applicants. 

Recommendation 4.16 

The Commission recommends that each agency should identify and implement effective ways to 
reach small farmers. The new USDA Office of Outreach should be empowered to evaluate 
agency plans for effectiveness. The Commission fully supports implementation of CRAT 
recommendations 38, 39 and 40: 

CRAT Recommendation No. 38 - “Develop a strategic outreach plan, as part of USDA’s strategic 
plan, for which Agency Heads will be held accountable through the Civil Rights performance 
standard.” 

CRAT Recommendation No. 39 - “Establish in each agency an outreach liaison position to coordinate 
and direct outreach programs in conjunction with the new USDA Office of Outreach. The agency 
coordinator must be responsible for monitoring outreach goals and accomplishments to underserved 
customers.” 

CRAT Recommendation No. 40 - “Establish State and National Outreach Councils, 
comparable to the USDA Food and Agriculture Council (FAC), to coordinate outreach efforts 
of all USDA agencies with State and local-level program delivery. Require that Outreach 
Councils establish partnerships with community-based organizations and 1890, 1994, and 
1862 land-grant institutions, Hispanic Association of Colleges and Universities, and the 
Research and Employment Access Programs Initiative to enhance program and service 
delivery to underserved communities.” 

Recommendation 4.17 

Communications should be improved within and between USDA agencies. It has been noted that 
USDA agencies do not effectively communicate among one another on common issues, such as 
assistance to small farm operators. Efforts should be taken to increase exchange and 
collaboration across agencies and programs to better serve small farm operators. For example, 
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the Sustainable Agriculture Research and Education (SARE) program is a valuable program to 
small farm operators and USDA agency personnel should be provided an overview and training 
to foster understanding of the benefits of the program and garner ideas to improve their agency’s 
efforts to reach small farm and ranch operators. 

Recommendation 4.18 

The Commission recommends that the new USDA Office of Outreach conduct performance and 
impact evaluations of programs that serve small farms. The evaluations should be used to 
measure the effectiveness of projects in serving the needs of small farm operators. The Office of 
Outreach is directed to develop a system to determine the effectiveness of agency outreach 
efforts. Based on annual appraisals, agencies could determine if small farmers and ranchers are 
being reached. The Office should work with the Office of Communications and CSREES to 
develop means of determining effectiveness through focus groups and other measures. As part 
of project or program implementation, USDA should require impact assessments. 

Continuing education 

Farmers need on-going development of skills and knowledge and continued education to 
upgrade their skills. Some people are interested in becoming farmers, but lack farming skills. A 
process should be developed that encourages farmers to learn and to keep up with the changing 
trends in agriculture. Constraints on continued skills development include, among others, time of 
course offering, lack of transportation, language barriers, and schedules that conflict with USDA 
office hours. 

Recommendation 4.19 

USDA agencies should develop innovative ways to improve access to learning opportunities and 
to encourage participation. One example includes USDA offering certificates of completion for 
courses or meetings attended by small farm operators. Then, local communities and businesses 
could be encouraged to recognize these certificates with some type of benefit to the farmer, such 
as a discount for services or with a congratulatory posting by the community showing support for 
the farmers. USDA’s success could be measured by how many new participants were reached 
within 1 year of this report being issued. 

Recommendation 4.20 

USDA Administration should review employment policy to provide the flexibility for USDA offices 
to be partially staffed on Saturday or after regular office hours to accommodate the schedules of 
small farm and ranch operators and to be accessible for community meetings and other outreach 
activities. Also, USDA local offices could hold open houses to provide an opportunity for small 
farm and ranch operators to become familiar with the operations of the office. 

Recommendation 4.21 

USDA should encourage the use of local paraprofessional technicians, when and where it is cost- 
effective, to assist in office paperwork processing, assist clientele in the application process, and 
disseminate timely program information. 

Forestry outreach 

The Forest Service has a major responsibility to ensure healthy, sustainable forests on Federal 
as well as non-Federal lands through stewardship planning and professional technical 
assistance. The Commission heard during the Portland, Oregon, hearing that “any of the USDA 
programs and activities aimed at maintaining or enhancing the viability of small farms should 
include the element that focuses on forest production.” As timber harvesting on public lands has 
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decreased, timber companies are increasingly looking to private woodlot owners for their source 
of timber. About fifty-eight percent of all the forest land in this country with the potential to 
produce commercial quantities of timber is owned by small farm operators and non-industrial 
private owners. Clearly, outreach is needed to ensure sustainable forestry for conservation and 
economic purposes. 

Recommendation 4.22 

The Secretary should direct the Chief of the Forest Service to intensify outreach efforts directed 
toward small farm operators and traditionally underserved farmers who own private woodlots. 

The Commission strongly supports the concept of an Outreach Coordinator position at regional 
levels within the Forest Service. This concept is described in the Civil Rights Action Team Report, 
Recommendation No. 39. 

Policy Goal 5 

Establish Future Generations of Farmers 

The future structure of agriculture depends on the ability of a new generation to enter farming. 
Entry into the farming business necessitates the existence of a well-developed infrastructure of 
support. The barriers that hinder the next generation from entering farming are significant. 
Challenges to farm entry include: 

Inability to acquire the initial capital investment 
Insufficient farm entry strategies 

Inadequate access to appropriate financial, managerial, and production assistance for 
entering and exiting farmers. 

The challenges to the continuance of small farms are highlighted by demographic data 
on the farm population based on the1992 Census : 

The average farmer was 53.3 years old in 1992, up from an average of 50.3 in 1978. 
Between 1982 and 1992, the percentage of young farmers under 25 was cut in half, 
Twenty-five percent of all farmers are 65 years of age and older. 

The future of small farms, and the businesses that rely on them, will depend on young 
people being able to enter careers in farming. USDA-ERS research predicts that 
between 1992 and 2002, a half million older farmers will retire - approximately one- 
fourth of all farmers. ERS predicts they will be replaced by only 250,000 farmers. t; It will 
be critical to regenerate a trained, skilled base of prosperous, stable, community-involved 
independent farm business families. These families will provide an element of economic stability 
for rural America, protect its prime farmland and steward the land into the next century. 

At no other point in the history of U.S. agriculture have we faced such a wide generational gap in 
farm participants. USDA and other researchers have studied this problem but no comprehensive 
strategy has been launched by USDA to date to improve opportunities to enter farming. 

One strategy for the development of new farmers is apprenticeship programs. The Commission 
heard testimony about an effort to train farmworkers to become farmers in the Salinas Valley of 
California. The Rural Development Center (RDC) is a nonprofit organization that trains groups of 
farmworkers in the production, management, and marketing of fresh produce. They receive 
instruction in organic vegetable production and have access to machinery and land owned by 
RDC. Upon completion of the training program, they are prepared to begin farming, but often face 
barriers gaining access to credit to purchase or lease land. According to one of the RDC trainees, 
the program provides a tremendous opportunity to learn to farm. However, barriers remain in 
obtaining “...technical assistance; access to credit; assistance and more information in our own 
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language, being Spanish; more support in organic farming as an alternative; more information 
regarding marketing; more accessible organic land for small farmers so that we can work in a 
healthy environment; and more control, because there’s an intermediary that controls the 
prices.”- 7 

Programs like this one that help create the opportunity for people to begin a career in agriculture 
can be supported and replicated in order to establish the next generation of farmers. In the same 
way that Federal Government agencies such as Health and Human Services and private 
foundations are concerned about the aging of rural doctors, we should be as concerned about 
the aging of our Nation’s farmers and should take the requisite steps to support opportunities and 
provide incentives for people to enter farming. 

The Commission also received testimony describing several State agency and nonprofit 
organizations that address the barriers to entry for beginning farmers. These efforts include 
programs that link retiring farmers with beginning farmers; development of new, regionally 
appropriate transition and tenure models; and development of a National Farm Transition 
Network to strengthen existing programs and help to establish new programs throughout the 
country. The need fortransition programs was affirmed by a South Dakota banker who said, “I 
think we need more shared (opportunities) — the guy who is trying to phase out cooperating with 
somebody trying to phase in. You load enough debt on a beginning farmer or a small farmer to 
take over a good-sized operation, and his risk of failure just goes through the roof. But if you’ve 
got a partnership between somebody who’s trying to retire and someone who’s trying to get in, 
the balance of that risk shifts a bit.” Sf 

Access to capital is a critical component in establishing the next generation of farmers. One- 
fourth of young farmers (under 35) have a net worth of less than $1 00,000, well below what ERS 
classifies as necessary for a viable commercial farming operation of $500,000 in capital. Credit is 
one critical source for obtaining capital, but “about half of all young, low-equity farmers fail 
conventional underwriting standards and have difficulty obtaining commercial credit.” 05 Instead of 
credit, young farmers often rely on renting land rather than purchasing. Landlords provide most of 
the real estate capital managed by beginning farmers. Merchants and equipment dealers are also 
an important source of operating credit for beginning farmers. 

USDA assistance for beginning farmers has been primarily in the form of subsidized credit for 
operating costs and farm ownership. Beginning in 1992, FSA initiated a downpayment loan 
program for beginning farmers to purchase land. A beginning farmer can make a downpayment 
of 10 percent for a farm purchase and FSA will finance 30 percent of the purchase at a 
subsidized interest rate. Another lender finances the remaining portion, which can be guaranteed 
by FSA. 

The 1996 FAIR Act created additional opportunities for assisting beginning farmers with access 
to credit. The downpayment guarantee was increased to 95 percent. Beginning farmers are 
eligible to participate in the joint financing program for farm ownership loans where FSA can 
provide half the financing of a farm purchase at no less than 4 percent interest. Another lender 
provides the remaining financing that can be guaranteed 90 percent by FSA. The FAIR Act 
targets 70 percent of direct farm ownership loans to beginning farmers, 60 percent of which is to 
be used for downpayment loans. Beginning farmers also have priority in purchasing farmland 
from FSA inventory. 

The South Dakota banker also expressed caution in assuming that access to credit will solve the 
entry barriers for beginning farmers, noting, "... it is unwise and unhealthy to substitute credit, 
even if it’s subsidized credit, for income.” 70 Debt without certainty of income can prove to be a 
disastrous venture for beginning farmers. While recent changes in USDA credit policy have 
shifted attention to beginning farmers, non-credit programmatic efforts are needed to create 
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greater economic opportunity for beginning farmers. Initiatives to assist beginning farmers are 
needed to tailor research, extension, and marketing assistance to the needs of new entrants. 

Tax policy plays a critical role in the transfer of farmland, private woodlands, and other assets 
from one generation to the next. Neal E. Harl, an Iowa State University agricultural economist, 
explains that taxes are part of an incentive system. As the level of taxes on assets changes, the 
incentives to invest or not invest in that asset are affected. With regard to the Taxpayer Relief Act 
of 1997, agriculture will be most affected by the reduction in capital gains tax rates and the 
creation of the family-owned business exemption. 

Harl projects that different rates of tax for capital gains distort economic activity by encouraging 
people to invest in response to tax incentives rather than the market and will be used for the 
primary purpose of tax sheltering. The recent capital gains changes will not “unlock” assets, 
according to Harl, and will largely benefit the top 5 percent of taxpayers. He States that “the 
economic fortunes of this country over the next century are likely to be more dependent upon 
investment in human capital than investment in real capital assets. If we want to create an 
incentive, it’s investment in people that will boost national income.” 7 
Beginning farmer eligibility requirements 

The Commission heard of several cases where young people seeking FSA loans were denied 
because the eligibility requirements have been interpreted to discount the farming experience of 
young people who grew up farming with their parents, worked as hired farm labor, or received 
training through on-farm internships and apprenticeships. FSA’s eligibility criteria for beginning 
farmers does not adequately take into account the on-farm experience of young potential 
farmers. 

Recommendation 6.1 

The Farm Service Agency Administrator should issue a national policy statement that clarifies 
and defines the documentation necessary to certify eligibility requirements for beginning farmers. 
The eligibility requirements should include specific allowance for persons raised on family farms 
or who have farm experience as hired farm labor or from internships and related training 
programs. 

Farm transfer 

Currently, if a farmer wishes to transfer the farm to his or her heirs and take some equity for 
retirement, the heirs must apply for and receive an acquisition loan with which to “buy out” their 
parent(s) and a separate operating loan. The process is cumbersome and frequently impossible 
because no credit is given for the fact that the long-term operators are still, for all intents and 
purposes, engaged in supervising the farm operation. The heirs might have trouble qualifying 
under beginning farmer elibigility rules even though they have been actively engaged in operating 
the farm with their parents. 

Recommendation 6.2 

Both the Farm Service Agency and the Farm Credit system (FCS) should streamline and facilitate 
improved transfer and assumption programs of existing FSA and FCS loans between family 
members to improve transferring farms from one generation to another. 

First Time Farmer Bonds 

Tax-exempt bonds issued by States, called First Time Farmer Bonds, are used in approximately 
30 States for the backing of low-interest farm ownership loans for beginning farmers. However, 
the potential of these programs to help new farmers enter farming has been limited due to the 
size of these programs. In addition, First Time Farmer Bonds are a small part of the tax-exempt 
bonds that States use for economic development, but some of the most successful bond 
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programs are bumping up against their caps. The potential of these programs could be 
expanded through legislative changes. 

Recommendation 6.3 

Congress should authorize the Farm Service Agency to guarantee tax-exempt First Time Farmer 
Bonds used to make loans to beginning farmers and ranchers. Certain agricultural bonds should 
be exempt from the industrial revenue bond cap each State has under Federal regulations. 

These bonds should be allowed for use in seller-financed transactions between family members. 

Farm Credit System 

The Farm Credit System, as a government-sponsored enterprise, is required by law to provide 
credit and financial services to beginning and small farmers. However, the law does not specify 
any target levels or accountability to ensure that FCS is serving the needs of these farmers. FCS 
has a poor record of lending to small, limited- resource, beginning, and minority farmers. USDA- 
ERS analysis shows that FCS primarily lends to older and well-established farmers. In 1 994, only 
4 percent of FCS debt was held by farmers under the age of 36, compared to a national share of 
14 percent debt owed by young farmers. 7 ’ 

Recommendation 5.4 

The Commission strongly encourages the Farm Credit System to do a better job providing 
financing to low-equity farmers across the country. USDA must review carefully and undertake 
necessary changes to its guaranteed lending programs for FCS institutions to more fully utilize 
guaranteed lending opportunities. Congress should enact legislation requiring that at least 15 
percent of the Farm Credit System borrowers include low-equity, beginning farmers annually. 

This legislation could be modeled after the lending requirements placed on Fannie Mae and 
Freddie Mac to serve low-income borrowers and underserved communities. 

Beginning farmer development 

The National Farm Transition Network as well as the Rural Development Center in Salinas, 
California, are models that should be replicated throughout the country for the purpose of 
providing farmworkers and beginning farmers with the information, technical assistance, 
mentoring, and training needed to make a successful start in farming. 

Recommendation 5.S 

USDA should develop a new Beginning Farmer Development Program to support the 
establishment of multiple beginning farmer training and assistance centers throughout the 
country. The centers should be formed as collaborations among community-based organizations, 
in particular, the farm link programs of the National Farm Transition Network, land-grant 
universities, philanthropic foundations, and private sector organizations, such as banks and 
agricultural cooperatives. These centers would provide direct training in all aspects of farm 
management, and provide long-term support through mentoring programs with existing farmers 
and among peers. Five million dollars could be made available through the Fund for Rural 
America as a competitive grant for seed money to establish the centers. Funding could also be 
leveraged from existing USDA sources, such as the contract funding provided for FSA borrower 
training. 

Beginning farmer grants 

Beginning farmers can currently receive operating loans of up to $100,000, at a subsidized 
interest rate. This creates an incentive for beginning farmers to borrow and adopt capital- 
intensive approaches to farming. Instead of loans, a grant could be an alternative, cost-effective 
strategy for giving beginning farmers seed money to begin to build equity in a farming operation. 
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The grants would enable beginning farmers to build equity and enter agriculture through lower 
capital approaches, using low-cost technologies such as hoop houses for swine production, and 
low-cost approaches such as leasing breeding herds for a share of the production. This approach 
would reduce risk of farm failure, because beginning farmers would focus on building equity 
rather than debt. It would create an incentive for saving and investment, rather than borrowing. It 
would eliminate the potential for large government losses due to default that come with loans. 

Recommendation 6.6 

The Farm Service Agency should seek legislative authority to create a Beginning Farmer Grant 
program for the purpose of supplying seed money for beginning farmers. FSA would make grants 
of up to $7,500 per year, for a maximum of $20,000 total over 5 years. The grants would require 
a 50 percent cash match by a beginning farmer, or supporting community members or 
organizations, such as community foundations. To qualify, the beginning farmer would have to 
meet FSA eligibility criteria as modified in Recommendation 5.1 and submit a suitable farm plan. 
Beginning farmers who recieve these grants would not be eligible for chattel or other FSA 
operating loans at the same time. Beginning farmers grants would be no more expensive than 
operating loans. In recent years, the cost to government for interest subsidies and loan losses on 
operating loans have averaged about $5,000 per borrower annually. The cost of a grant program 
would be comparable. 

Tax policy 

The last comprehensive study of the effects of tax policy on the structure of agriculture was 
conducted in the early 1980’s as part of Secretary Bergland's structure of agriculture project. This 
research concluded that Federal tax policies altered the structure of agriculture by contributing to 
higher land prices, providing strong incentives for larger farm operations to grow, and by 
encouraging high-income taxpayers to invest in certain farming activities to shelter income. The 
tax code, as well as the structure of agriculture, has changed substantially since this research 
was completed. However, US DA has conducted little research concerning the ongoing effects of 
tax policies on farming opportunities and the structure of agriculture. 

Recommendation 5.7 

The Commission recommends that ERS coordinate a study through cooperative agreements with 
experts in agricultural tax law and farmland transfer. The study should include a review of the tax 
code to examine the effect of the current tax code on entry and exit from farming. The study 
should make recommendations to the President of the United States, the Secretary of 
Agriculture, the Secretary of the Treasury, and the Chairs of both the House and Senate Finance 
Committees on how the tax code can be changed to facilitate the transfer of land to a new 
generation of farmers. This review should be completed and a report prepared by December 1 , 
1998. 

The study should examine ways to provide incentives to retiring farmers to assist new farmers in 
getting started. Considering the average advancing age of farmers in this country (now at 53+), 
the Commission recommends that the tax code be revised to exempt from taxation the first 
$10,000 of income from the lease of farmland, facilities, or equipment to a beginning farmer. The 
USDA definition of “beginning farmer” should be used. 

In addition, the study should reconsider the taxation of profit resulting from depreciation recapture 
on equipment when the sale is under the installment method. Currently, the seller can often be in 
a situation where the amount of income tax due in the year of sale substantially exceeds the cash 
received from the sale in that same year when sold under installment. If this depreciation 
recapture were exempted from the immediate recognition requirement under the installment sale 
rules, for sales to beginning farmers only, the farmer would then be able to sell the farm with a 
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small downpayment, and allow a new farmer, who usually lacks cash, to enter the business. This 
would allow the farmer to recognize the income and pay the tax ratably over the life of the 
mortgage as the principal payments are received. This would convert the sale of the farm into an 
income stream equivalent to a retirement annuity. 

Farm entry strategies 

In addition to accessing capital, another strategy for entry includes farming methods that require 
low capital investment to get started. There are fledgling efforts to design, test, and demonstrate 
these techniques and strategies, mostly among nonprofit organizations and farmers themselves, 
but intentional public support to research and develop less capital-intensive strategies is needed 
to provide economically conservative entry strategies for beginning farmers. Strategies are also 
needed to identify and develop high-value crop and livestock production systems and marketing 
infrastructure that will reward a beginning farmer for his or her labor and management skills. 

Recommendation 5.8 

USDA should launch an interagency Beginning Farmer Initiative dedicated to researching, 
developing, disseminating, and supporting farm management models that emphasize low capital 
investment, optimal use of skilled labor and management potential of beginning fanners, and 
high-value crop and livestock production and marketing methods. An interagency coordinating 
body should include representatives from ARS, CSREES, Cooperative Extension, ERS, NASS, 
AMS, NRCS, FS, FSA, RBS, and FAS. The USDA Beginning Farmer Advisory Board, authorized 
in the 1992 Farm Credit Improvement Act, should be appointed expeditiously in order to provide 
guidance and oversight in the development and delivery of this initiative. The board should 
include beginning farmers and farmworkers. This initiative should include: 
research and educational programs on low-capital options forgetting started, innovative means of 
acquiring capital, business planning, farm management, and marketing skills; 

outreach with educational forums for rural communities, about how they can support establishment of 
new small farms through strategies such as share leases, selling land on contract where the interest 
is tax exempt, trading of labor for use of equipment, and community-based financing; and 
collaborative partnerships with comm unity- based organizations, such as the Rural Development 
Center, and organizational members of the National Farm Transition Network, to train and assist 
beginning farmers. 

Recommendation 5.9 

The Secretary’s one-third of the Fund for Rural America should include a focus to support 
beginning small farmers through research and education to strengthen small livestock farms; 
develop small farm marketing cooperatives and other marketing alternatives; and support State 
and regional networks and nonprofit farmlink programs. 

Recommendation 5.10 

The Economic Research Service, in cooperation with legal and financial experts, should conduct 
research and analysis to design alternative financial and legal methods for the transfer of farms 
from retiring to beginning farmers. In addition, this focus should utilize unbiased organizations to 
proactively encourage farm transfer to beginning and small farmers by assisting existing farmers 
in maintaining the farm asset value and productive potential throughout the life of the farm. 

Cooperatives 

Farmer-owned cooperatives hold promise as a means for farmers - both established and 
beginning - to assert greater control over the prices for their products and to retain a greater 
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share of value added to raw commodities. To ensure the long-term viability of farm cooperatives 
and to enable the success of beginning farmers, efforts should be taken to include beginning 
farmers directly in co-op development. For example, one of the limitations of a closed cooperative 
is that when a farmer quits or dies, usually existing members buy the farmer’s shares, and 
ownership gradually concentrates among a smaller number of existing larger farms instead of 
replenishing the membership with new farmers. 

Recommendation 6.11 

USDA’s Rural Business-Cooperative Service should research and develop means for 
cooperatives to enable new small farmers to join cooperatives, to ensure that control remains 
dispersed. For example, cooperatives could have a plan for allocating a portion offreed-up 
shares to beginning farmers. Beginning farmers would be given an opportunity to purchase the 
stock before existing members. In addition, the cooperative could also provide beginning farmers 
a means to finance or assist in the financing of the stock purchase. USDA should emphasize 
means to include beginning farmer participation in its assistance to new and existing 
cooperatives. 

USDA’s Rural Business-Cooperative Services should also research and develop cooperative 
models that address the barriers beginning farmers face, particularly models that would ease the 
high cost of initial capital investment. For example, a farmer from North Dakota proposed the idea 
of an Op-Co, an operational cooperative. The Op-Co would involve the allocation of farm 
management operations among several farmers. One farmer might specialize in marketing, 
another in purchasing, one in bookkeeping, and another in management. This model could also 
include sharing or joint ownership of equipment and facilities. A feasibility study of this model 
should be completed and publicized. 

Farmland preservation 

Land continues to be developed for n on-agricultural uses in areas of high agricultural production 
According to an American Farmland Trust study, the United States is converting a total of about 1 
million acres of farmland per year to other uses. 7 ’ Testimony from the Puget Sound Land Trust in 
Portland indicated that where farmland is being threatened by development pressure, it “has a 
very profound effect on small farmers, both those who are in farming now and want to stay in 
farming, but are facing development pressure from suburbs and subdivisions growing up around 
them, and people who want to get into farming and are trying to compete with land speculators to 
buy farmland.” 7 Efforts to preserve farmland are critical to enabling the next generation of farmers 
to enter farming. Assessments of farmland eligible for preservation assistance should include the 
potential of transition of the farm to a beginning farmer. 

Recommendation 5.12 

USDA should identify priority factors for farmland preservation, including, but not limited to, soil 
types and the potential transition of a farm to a beginning farmer. These factors should be shared 
with counties for use in decisions about land zoning. 


Recommendation 6.13 

The Natural Resources Conservation Service should consider expanding the Farmland 
Preservation Program to include matching grants to nonprofit land trusts. Land trust organizations 
have experience and expertise and contacts with local landowners. Land trusts work with low 
overhead and effectively extend their budgets to get the most results for the smallest amount of 
money, making limited Federal dollars go further. 


Policy Goal 6 
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Emphasize Sustainable Agriculture as a Profitable, Ecological and Socially Sound Strategy for 
Small Farms 

Sustainable agriculture integrates three main goals - environmental health, economic profitability, 
and social and economic equity . 75 Farming systems that simultaneously pursue these three goals 
hold great potential for maintaining the viability of small farms, and they contribute to the well- 
being of rural communities and stewardship of our natural resources. 

At the Washington, DC, public meeting, an Illinois farmer who raises over six different grain crops 
pointed out that “a great deal of effort, in both the private and public sectors, has gone into 
developing technologies, products and marketing structures that require farmers to spend more 
money on capital-intensive systems to produce raw commodities on a large scale, often at a 
great harm to the natural environment.” This farmer went on to recommend that USDA focus its 
resources instead on the development of farm management systems and technologies “to enable 
farmers to develop farming systems which use their management and labor to produce higher 
value products in ways consistent with long-term environmental enhancement and higher returns 
per acre .” 70 

The underlying trend toward small farm decline reflects fundamental technological and market 
changes. Simply put, conventional agriculture adds less and less value to food and fiber on the 
farm and more and more in the input and post-harvest sectors. We spend more on capital and 
inputs to enable fewer people to produce the Nation’s food and look primarily to off-farm 
processing to produce higher value products. Sustainable agriculture strives to change this trend 
by developing knowledge and strategies by which farmers can capture a larger share of the 
agricultural dollar by using their management and skills to cut capital and input costs — so a 
large share of the prices they receive for their products remain in their own pockets — and by 
producing products of higher value right on the farm. 

The stewardship goal of sustainable agriculture recognizes farming’s impact on, and contribution 
to, environmental quality. Sustainable agriculture emphasizes farming practices, technologies, 
and management systems that protect water quality, create habitat for wildlife, improve soil 
quality, and reduce reliance on non-renewable energy sources. The specific farming practices 
chosen by individual farmers are highly dependent on the farm topography, climate, pest 
populations, soil characteristics, on-farm availability of resources and the farmer’s goals for his or 
her family. While the practices will vary from farm to farm, the principles of sustainable farming 
systems are: 

Selection of species and varieties that are well suited to the site and conditions on the farm; 

Diversification of crops and livestock and farming practices to enhance the biological and 

economic stability of the farm; 

Management of the soil to enhance and protect soil quality; 

Efficient and humane use of inputs; and 

Consideration of farmers' goals and lifestyle choices. 

Diversification enables small farm operators to spread economic risk. At the same time, 
diversification can provide biological assets to maximize on-farm resources, thus 
lowering the cost of production. Crop rotation and use of cover crops can provide 
additional sources of crop diversity, while at the same time suppressing weeds, soil 
pathogens, and insects, In farming systems that mix crop and livestock production, this 
diversity allows for rotation of forage and grain crops to enhance soil quality and control 
erosion, utilize livestock manure as a crop nutrient, and make more efficient use of farm 
labor. Sustainable farming systems provide small farmers a means to develop efficient, 
biologically based systems that rely less on purchased inputs and yield greater returns to 
a farmer's ingenuity and management skills. 
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In addition to cutting production costs as a means to attain the profitability goal of 
sustainable agriculture, marketing strategies are also needed that allow farmers to gain 
a greater return on the value of their products. This includes direct marketing, value- 
added processing, and production of high-value crops that command market premiums, 
like those enjoyed by organic foods, 

SARE research results 

Sustainable agriculture research and education information is not sufficiently available. The 
research results and new information generated through the USDA-CSREES Sustainable 
Agriculture Research and Education (SARE) competitive grant program provides valuable 
management strategies and farming practices for small farms. However, the widespread 
usefulness and application of these results are limited because sustainable agriculture represents 
only a fraction of USDA’s research and extension funding. For example, a cotton farmer from 
Alabama told the Commission about the great interest in conducting on-farm research.' 5 Out of 
101 applications for producer grants in the Southern region, grant awards were made to only 19 
applicants due to limited funds. Sustainable agriculture research and education should be given a 
higher priority for funding (see also Policy Goal 7, Recommendation 7.1). At the same time, 

USDA can do more to supply farmers with the information and research results from past and 
current SARE research. 

Recommendation 6.1 

The USDA Office of Communications, working in cooperation with the new Office of Outreach, 
CSREES, ERS, NRCS, FSA, Forest Service, Cooperative Extension, RBS, and AMS, should 
develop and conduct a communications campaign to inform farmers of the new farming systems, 
strategies, practices, and technologies emerging from the 10 years of SARE research. The 
communications campaign should emphasize those strategies that reduce production costs, 
make more efficient use of biological assets, diversify economic risk, and earn a higher value for 
farm products. The campaign could include: placement of articles in farm magazines, 
presentations to the National Farm Broadcasters, farmer profiles in USDA publications and 
agency newsletters, and radio stories or Public Service Announcements about SARE research 
results. USDA field agency staff of NRCS and FSA, as well as Cooperative Extension, should 
also be targeted to receive SARE research results so that they can provide small farmers with the 
latest production research to improve farm profitability. 

Recommendation 6.2 

Cooperative Extension, NRCS, and FSA field staff should identify places where small farms have 
particularly high reliance on pesticide and nutrient use. Targeted outreach would provide small 
farmers in those regions with information and technical assistance on sustainable agriculture 
practices. 

Recommendation 6.3 

USDA’s Office of Communications, in cooperation with the new Office of Outreach, AMS, ARS, 
CSREES, ERS, NRCS, and FSA, should develop a communications effort on organic farming to 
coincide with the publication of the final rule for the National Organic Standards. The 
communications campaign should target consumers to explain what organic food is and how it is 
produced. It should also target farmers - those who are currently growing organic crops and 
livestock and those who are potentially interested. In addition to explaining the new standards, 
the campaign should include information on how to make the transition to organic production and 
where to get information and assistance. 
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Recommendation 6.4 

The USDA Office of Outreach, with leadership from the USDA Director of Sustainable 
Development, should work closely with the President’s Commission on Sustainable Development 
(PCSD), linking citizens interested in sustainable development, (often limited in scope to urban 
and metropolitan issues), with sustainable agriculture and fanners. Through the PCSD’s 
interaction with the Joint Center for Sustainable Communities, the USDA Director of Sustainable 
Development should develop linkages with those county and city governments interested in 
sustainable development and agriculture, supporting their efforts to link urban leaders, and 
thereby urban consumers, with farmers who are producing products with attention to stewardship 
of our natural resources. The Office of Outreach, RBS, CSREES, and AMS should be involved 
with the planning of PCSD’s upcoming National Conference on Sustainable Development to 
ensure that involved citizens, urban leaders, rural and community development officials, and non- 
governmental organizations understand and develop linkages between sustainable communities 
and sustainable agriculture. 

Recommendation 6.5 

The Cooperative State Research, Education, and Extension Service should encourage land-grant 
university colleges of agriculture to offer courses in sustainable agriculture and organic farming 
as electives for degrees in agriculture. 

Public lands grazing 

Traditionally, communal grazing rights were granted under Colonial Spanish and Mexican land 
grants and have been utilized for over three centuries. Due to the climatic conditions of the arid 
Southwest, livestock grazing was practical and deemed essential for the survival of the people. 
The United States Government, under the Treaty of Guadalupe Hidalgo, accepted and 
guaranteed these rights to the descendants of the grantees. Many of these lands are now held in 
trust by the USDA Forest Service and the Department of the Interior’s Bureau of Land 
Management, which provide permitees with livestock grazing rights. American Indians and other 
small ranchers in the West also depend on public lands for grazing. Small and traditionally 
undeserved ranchers still depend — in most cases completely - on these traditional lands for 
livestock grazing to remain economically viable. 

Livestock grazing plays an important role in maintaining a balanced ecosystem. Many lands are 
not suitable for crop production and must be managed and maintained as traditional savanna 
grasslands. Livestock grazing, along with other management tools (e.g., controlled burns), 
maintains the vitality of savanna grasslands by suppressing the encroachment of woody shrubs 
and trees, enhancing native grass species, improving wildlife habitat, and contributing to 
biological diversity. 

Livestock grazing permits have come under opposition because of increased public land use 
competition and some groups desire to eliminate livestock grazing from public lands. This 
controversy has led to a tangle of lawsuits against public agencies, questioning their upholding 
the Endangered Species Act. A recent court injunction could mean the removal of thousands of 
cattle from national grazing allotments in the Southwest. For thousands of small ranchers, 
traditional access to public lands for grazing is critical to their economic livelihood. 

Over the past 50 years, 35 - 60 percent of traditional savanna grasslands in many of the 
Southwestern public lands have been lost due to woody plant encroachment and dense stands of 
coniferous trees. This dense overgrowth has shaded out plant and wildlife diversity on these 
public lands. In addition, wildlife ungulate species (elk) have been allowed to increase without 
regard to range carrying capacity. Public land managers have adjusted range carrying capacity 
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by reducing livestock stocking rates (permits) for the small ranch permittee, thus causing 
additional economic hardship to the small ranchers. A sustainable and viable ecosystem can only 
come about with balances, and not at the expense of the small and traditionally underserved 
farmers and ranchers. 

Recommendation 6.6 

The Secretary of Agriculture should support legislative initiatives and administrative policy that 
recognizes and preserves the grazing and water use rights of the small and traditionally 
underserved public land permittee as was granted through the Treaty of Guadalupe Hidalgo. 
USDA should support legislation that is now being introduced to establish a commission to 
investigate individual rights of land grants and the legal rights given through U.S. treaty to the 
small and traditionally underserved farmers and ranchers. 

Recommendation 6.7 

The Economic Research Service should conduct economic impact studies determining the 
importance of livestock grazing on public lands and the importance to rural economies. 

Recommendation 6.8 

Reductions in grazing permits should be suspended on U.S. Forest Service allotments while 
plans are designed to enact sustainable system practices, including conservation improvements 
(controlled bums, water distribution improvement, reseeding, crossfencing, proper wildlife 
distribution, etc). Special attention and assistance should be given to public land permittees who 
wish to develop “grassbank" allotments on unused, underused, and newly acquired public lands. 
These “grassbanks” can be utilized by permittees while their allotments are undergoing 
conservation improvement. 

Recommendation 6.9 

Public land agencies should develop Coordinated Resource Management Teams for those 
interested in the use of public lands, to develop management plan objectives and seek solutions 
to the problems facing the multiple use of public lands. These consortiums should consist of the 
USDA Forest Service, the Department of the Interior’s Bureau of Land Management and U.S. 

Fish and Wildlife Service, farmers, ranchers, environmental groups, recreational enthusiasts, 
State wildlife departments, and private foundations. 

Recommendation 6.10 

The USDA Forest Service should use 100 percent of grazing fees to fund conservation programs 
within the district of origin (where the fees were collected). The Forest Service and other 
appropriate agencies should continue to provide reliable and credible science in managing public 
lands and in preparation for future litigation concerning the Endangered Species and the Clean 
Water Acts. A full-time, sustainable technical force should be in place to provide ongoing 
research in the monitoring and management of public lands. 

Farm revenue insurance 

Federal farm revenue insurance programs discriminate against farmers using rotational cropping 
practices by limiting coverage to a few major crops. Such farmers use diversification, including 
crop and livestock integration, as a core part of their production system. Thus, much of their 
production is not eligible for revenue insurance as currently structured and the program is far less 
useful to them than to farmers who produce only major crops eligible for coverage. 
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Recommendation 6.11 

USDA’s Risk Management Agency should develop an affordable Whole Farm Revenue 
Insurance pilot project for diversified small farms using sustainable farming practices. However, 
participants in the pilot project would be eligible for no more than $250,000 worth of whole farm 
revenue insurance. The proposed insurance would provide protection against losses relative to 
whole farm income based on reasonable price and yield projections. 

EQIP 

The 1996 FAIR Act consolidated the conservation cost-share programs into the Environmental 
Quality Improvement Program (EQIP). Half of EQIP is to be used for livestock manure 
management Large, confined livestock operations are prohibited from accessing EQIP funds for 
the construction of animal waste storage or treatment facilities. The regulations define a large, 
confined livestock operation as one with more than 1,000 animal units; however, each State 
NRCS State Conservationist, after consultation with the State Technical Committee, has the 
flexibility to modify this national standard to meet each States’ conservation needs. The waiver 
must by approved by the chief of the NRCS. 

Recommendation 6.12 

The Commission urges the Chief of the NRCS to exercise restraint in approving exceptions to the 
1 ,000-animal- units eligibility limit on EQIP funding for manure storage structures, taking into 
consideration the impact of subsidizing large farm expansion on income and opportunities for 
small farms. 

USDA as an advocate 

Certain laws not administered by USDA can have a direct influence on the viability of small farm 
operators. USDA should represent the interests of small farms before other Federal agencies and 
Congress to ensure that the needs of small farms are understood. 

Recommendation 6.13 

As Congress considers reauthorization of the Endangered Species Act and other natural 
resource laws administered by other Federal agencies, the Secretary of Agriculture should 
provide information to Congress on any impact that they may have on the needs and rights of 
small farm and ranch operators. The Secretary should advocate means to provide incentives to 
small farm and ranch operators for recovery of endangered species and preservation of natural 
resources in general. 

Agroforestry 

Agroforestry offers small farm operators a means for economic diversification, windbreaks, 
biological diversity, and habitat for wildlife. USDA Extension, conservation, and forestry services 
should make greater efforts to promote and support agroforestry as part of an economic and 
ecological strategy fora healthy agriculture. 

Recommendation 6.14 

The Cooperative State Research, Education, and Extension Service and the Forest Service 
should sponsor a series of regional pilot projects that will demonstrate forestry opportunities for 
small farms and ranches. These pilot projects should demonstrate the concept of sustainable 
forestry on limited-acreage farms and ranches. 


Recommendation 6.16 
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The Natural Resources Conservation Service should implement a policy that will result in the 
inclusion of potential commercial values of timber and woodlots in every farm plan. Such 
documentation is needed to prove loss of property to the Internal Revenue Service in the event of 
natural disasters. 

Recommendation 6.16 

USDA’s Risk Management Agency should expeditiously investigate and develop new insurance 
policies for emerging products such as containerized nursery plants, Christmas trees, and other 
nursery products. 

Policy Goal 7 

Dedicate Budget Resources to Strengthen the Competitive Position of Small Farms in American 
Agriculture 

USDA has several programs that work very effectively to the benefit of small farms. However, the 
potential for these programs to serve a greater number of small farms is stymied by funding 
constraints. Budget cuts over the last several years, particularly to FSA’s direct lending programs, 
have restricted credit availability to minority and limited-resource farms. USDA, through the 
President’s annual budget request, and Congress, through its annual appropriations process, can 
demonstrate their commitment to small farm vitality by reallocating and/or increasing funds to 
existing programs that best meet the needs of small farmers. 

Recommendation 7.1 

Increase appropriations for the Sustainable Agriculture Research and Education (SARE) program 
by $1 0 million each year over 3 years to reach its authorized funding level of $40 million. The 
SARE Chapter 3, Professional Development Training Program, should be funded at $1 0 million. 
The funding increase should be specifically tailored to small farm research and education needs, 
on-farm research and farmer-to-farmer networking as means of technology transfer. Particular 
attention should be given to traditionally underserved farmers. Currently funded at $8 million, 
SARE can only fund 17 percent of the projects proposed. The SARE Producer Grants, awarded 
to farmers to design and conduct their own on-farm research and extend their results to other 
farmers, are especially popular and have proven effective at creating low-cost production and 
marketing innovations. 

Recommendation 7.2 

Increase the Appropriate Technology Transfer for Rural Areas (ATTRA) program appropriations 
to $3 million. With its toll-free number, ATTRA staff respond to production and marketing 
questions from across the Nation, mostly from small farms. ATTRA serves as a “crop consultant” 
that larger farmers can afford to hire. While ATTRA has operated at $1 .3 million over the last 6 
years, requests for assistance have more than tripled. 

Recommendation 7.3 

Increase the Outreach and Technical Assistance Program for Socially Disadvantaged/Minority 
Farmers (Sec. 2501 program) to the current authorized level of $10 million annually through the 
year 2002 to conduct effective outreach and farm management assistance. The Secretary should 
request an increase in the authorization for appropriations to $15 million in 2002 and $20 million 
by 2004. 


Recommendation 7.4 
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The President’s Budget should request that Congress appropriate the maximum authorized 
levels of $85 million per year in Farm Ownership Direct Loans and $500 million per year in Farm 
Operating Direct Loans. 

Recommendation 7.5 

Increase CSREES Smith-Lever Formula Funding (3c) for the Small and Part-Time Farmer 
program from $2.25 million to $10 million by 2000. The Department should hold each State 
accountable for its portion and document how funds were spent for purposes of small farms. 
Funding should increase to $15 million by 2004 and keep pace with inflation. 

Recommendation 7.6 

The Rural Technology and Cooperative Development Center Grant Program should be increased 
by $10 million annually up to $20 million. The authorization is set at $50 million, but funding has 
never exceeded $1.7 million. The program is administered as a competitive grant for non-profit 
educational institutions and community-based organizations for cooperative development, 
training, and operations on behalf of low- and moderate-income people in rural communities. This 
program is one of the few that supports rural cooperative development at the grassroots level. 

Recommendation 7.7 

The Federal-State Marketing Improvement Program (FSMIP) funding should be increased from 
its current level of $1 .2 million to $3 million annually. FSMIP has been an effective source of 
funding for feasibility studies, market research, product development, and marketing innovations 
in partnership with State-level organizations, such as State departments of agriculture and 
community- based organizations. Funding increases should be targeted to niche market 
development appropriate for small farms. 

Recommendation 7.8 

Funding for the Grain Inspection, Packers and Stockyards Administration is critical to 
investigation of concentration in livestock markets. The President’s Budget should repeat its 
request for $3 million for the agency reorganization and $1.65 million and 20 additional staff for 
increased economic, statistical, and legal expertise to pursue investigations of packer competition 
and structure of the livestock industry. In addition, $750,000 and 10 additional staff should be 
requested and appropriated for investigation into unfair market practices in the poultry industry. 
The agency must have additional economic and legal expertise if it is more aggressively to 
pursue anti-competitive practices related to industry concentration. 

Recommendation 7.9 

The Fund for Rural America should be made a permanent program with funding at $100 million 
annually. The Secretary’s discretionary funding should be directed to the following priorities: 

The Cooperative Value-Added Program should be continued, with priority given to project 
proposals involving the development of small farm cooperatives. 

Outreach and Technical Assistance Program for Socially Disadvantaged/Minority Farmers 
(Sec. 2501 program), in FY 1999 to bring the funding level up to $10 million if it does not receive full 
funding through appropriations. 

Research and extension to support beginning farmers, including the development of low-cost 
livestock systems, small farm marketing cooperatives, and support for State and regional networks or 
centers to support beginning farmers. 
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In addition, the Rural Development portion of the Fund should include at least $10 
million for the Rural Business Enterprise Grant program for the purposes of funding 
feasibility studies and development of innovative marketing strategies for small farms. In 
addition, $3 million for RBEG could be programmed to fund technical assistance 
programs for nonprofit and State organizations to link retiring farmers with beginning 
farmers for cost-effective transitions of farms from older to younger generations. 

Recommendation 7.10 

USDA has released the proposed National Organic Standards, with full implementation expected 
to occur sometime in 1998. Organic farming has given innovative small farmers an opportunity to 
enjoy price premiums in one of the fastest growing segments of the food industry. Effective 
certification and enforcement of the national standards will be critical to maintaining the integrity 
of organic products, consumer confidence in the organic label, and fair market access to what will 
continue to be an expanding market with the entrance of large food processing firms. Funding 
should be provided at $2 million per year for the National Organic Program to support the 
implementation and on going administration of the national standards. 

Recommendation 7.11 

The WIC/Farmers Market Nutrition Program funding should be increased to $25 million annually 
in future budget requests and appropriations. This program allows WIC recipients to redeem their 
WIC coupons for fresh produce at farmers markets. Now operating in 30 States, Washington, 

DC, and two Tribal nations, this program provided $9 million in revenue to 8,250 farmers in 1996. 
With the increased funding, the program will be expanded to more States and farmers will gain 
more WIC customers at farmers markets. 

Recommendation 7.12 

Funding for the Farmworker Housing Program should be increased to $50 million. Rural Housing 
Service farmworker housing funds should be directed to community-based farmworker 
organizations that have a community development corporation component. Program rules and 
regulations should be altered to allow more innovation and flexibility, and to leverage other 
potential sources of support in constructing farmworker housing units. 

Recommendation 7.13 

The Commission recommends that the Forestry Incentive Program be revitalized and funded at 
the previous higher levels. Funding should be increased to $6.62 million. 

Recommendation 7.14 

Funding of the Forest Stewardship Program should be increased to $27.5 million. The increased 
funding should be targeted to assisting small farm operators and small wood lot owners. 

Recommendation 7.16 

Funding for the Stewardship Incentive Program should be increased to $10 million annually. This 
program provides cost-sharing for nine different forestry practices, including riparian and wetland 
protection, fisheries habitat enhancement, and forest recreation enhancement. 


Recommendation 7.16 
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The Renewable Resources Extension Act should be funded at a level of $6 million annually. 
Education is an important aspect of all forestry and farm management, and the continued erosion 
of the Extension budget has had serious negative outcomes at the State and local levels. 

Policy Goal 8 

Provide Just and Humane Working Conditions for All People Engaged in Production Agriculture 

The Commission heard testimony from representatives of farmworker organizations who 
articulated interests that were common among farmworkers and small farmers. In particular, large 
farm operators and agribusinesses have unfair advantages because “employer costs have been 
reduced by the partial or total exclusion of agricultural workers from coverage under key labor 
laws.” In addition, "the authorized importation of foreign workers for agricultural work (H2A 
program), 78 by adding workers to the pool of available labor, has helped keep wages for 
agricultural workers, and thus labor costs for agricultural producers, below what they would have 
been without such interventions.” 80 

This creates an atmosphere where farmworkers can be subject to unsafe working conditions, 
substandard living conditions, and lack of worker protection and safety nets available to most 
U S. wage laborers. Because large farm operators who hire farmworkers are exempt from some 
national labor laws, their “economies of scale” are deceivingly greater than they appear and 
“competitiveness” is supported by government-sanctioned access to low-wage labor. The 
benefits received by large farm operators come at the expense of the farmworker and small 
farmer who cannot compete with large farms because they have access to cheap labor. 

Small farm operators cannot pay themselves a middle class income for their own labor and 
compete with farms that minimize labor costs by paying farmworkers less than a living wage. 
Ultimately, small farmers will earn fair incomes only if farmworkers on large farms are paid fair 
incomes. 

It is critical to recognize the basic human rights of all agricultural workers (including small farm 
operators personally engaged in agricultural production, as well as farmworkers) to be treated 
with respect and be able to earn a decent income to support family members and provide for 
decent housing, living conditions, education, health care, and continuing income for the elderly 
and disabled. 

Farmworker protection 

The need for concern surrounding the treatment of farmworkers is well documented and 
analyzed. Many of the recommendations outlined below resemble recommendations made by the 
Commission on Agricultural Workers in its November 1992 report to Congress. 8 The Civil Rights 
Action Team articulated six recommendations for USDA to act on to improve the working 
conditions of farmworkers. Now, it is important for USDA, under the leadership of the Secretary of 
Agriculture, to work with other relevant Federal agencies to take action on these and previous 
recommendations. 

There is a lack of a common policy on farmworker protection laws from those government 
agencies charged with protecting farmworkers. This void has hampered the ability of the 
regulatory agencies to develop adequate farmworker protection laws and to effectively implement 
and enforce the laws. Historically, these agencies have not involved farmworkers in the process 
of developing, implementing, and enforcing the laws. A concerted effort from all government 
agencies involved, dealing directly with the farmworker community, needs to occur in order to 
address the issues of respect and dignity for this community. 


Recommendation 8.1 
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The Secretary of Agriculture should implement the Civil Rights Action Team Report (CRAT) 
Recommendation No. 60: “to establish an initiative to address the needs of farmworkers that 
could be addressed through USDA programs." While various ideas and plans have been 
discussed, action on this initiative has yet to occur. Action should be taken on this initiative as 
soon as possible. The initiative should include the following components: 

The Secretary of Agriculture should request authority from the President to establish an 
interdepartmental taskforce, with USDA as the lead agency, to address laws, regulations, and 
enforcement of regulations affecting farmworkers. The task force should consist of, but not be limited 
to: USDA, the Departments of Labor, Health and Human Services, Education, as well as the 
Environmental Protection Agency, Internal Revenue Service (IRS), and Immigration and 
Naturalization Service. It is recommended that the task force address, but not be limited to, the 
following issues: 

elimination of employer exemptions for agribusinesses and large farm operators. Large farm 
operators need to be held accountable for paying a decent wage, overtime, compensation 
insurance,** compliance with Occupational Safety and Health Administration (OSH A) regulations, and 
other labor laws. 

repeal of the H2A foreign guest agricultural worker program. 

development of specific OSHA standards to protect the health and safety of agricultural workers, 
inclusion of agricultural workers in the unemployment insurance compensation laws. 15 
inclusion of all agricultural employment in the computations of individual employee base period 
earnings. Allow farmworkers to document their past quarters of earnings for Social Security purposes 
without late penalties. Prohibit the IRS from pursuing claims for unpaid taxes against farmworkers 
when agricultural employers fail to report wages or pay taxes prior to the most recent 3-year period, 
provide assistance to small farm operators to comply with minimum labor standards. Continue 
exemptions for small farm operators with fewer than four employees. All Federal Insurance 
Compensation Act (FICA) earnings and taxes should be the direct responsibility of the farm operator, 
collaboration among USDA, EPA, and Labor to protect the health and safety of farmworkers, 
particularly as it relates to the issue of pesticides. 

inclusion of farmworkers under protections afforded workers by the National Labor Relations Board. 

As the task force addresses the above issues, they should give attention to how small 
farms will be affected. 

A Farmworker Coordinator position should be created within the new USDA Office of Outreach. 
Candidates for the USDA Farm Worker Coordinator position should be solicited from community- 
based farmworker organizations. The Coordinator should immediately begin arranging regularly 
scheduled listening sessions between USDA, the interdepartmental task force, and farmworkers. 
Satellite or mobile offices should be established in communities where high populations of 
farmworkers reside in order to reach farmworkers with limited transportation access. The offices 
should be jointly staffed and funded by the Federal agencies involved in the interdepartmental task 
force. Staff should be bilingual and have farmworker experience. Culturally appropriate educational 
and technical assistance publications in the language of the farmworkers should be made available 
on issues such as pesticide safety and health care services. 

The Cooperative State Research, Education, and Extension Service and the Rural Business- 
Cooperative Service staff, along with the Farmworker Coordinator and farmworker organizations, 
should conduct a feasibility study to research and design “farmworker harvesting” cooperatives. Such 
a cooperative would be designed to match the job skills of agricultural workers with employers as an 
alternative to the system of farm labor contractors. The cooperative would serve the functions of 
recruitment, employment, and transportation of farmworkers. The cooperative could also provide job 
training programs for individuals interested in learning skilled agricultural techniques. 

USDA, either through its own competitive grants program or in collaboration with other Federal 
agencies, should conduct research to investigate the impact of pesticides on farmworkers and 
mitigation of those impacts. Farmworkers have historically been neglected in past studies, as 
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evidenced by the recent collaboration between the Environmental Protection Agency, the National 
Cancer Institute (NCI), and the National Institute of Environmental Health Sciences’ (NIEHS) $15 
million, 10-year epidemiological study on farm family health. This important study excluded Hispanic 
farmworkers, who make up 70 percent of seasonal and 91 percent of the migrant agricultural labor 
force. In addition, researchers should collaborate with and provide financial support for community- 
based research by people directly affected by pesticides, such as small farmers and farmworkers. 
Resources are needed to encourage collaboration in order for the land-grant universities and 
colleges to work more closely with community-based farmworker organizations on issues related to 
farmworkers and pesticides. The Fund for Rural America should strongly consider issues relating to 
farmworkers and proposals submitted by farmworker organizations that directly work with this 
underserved USDA constituency. 

Recommendation 8.2 

The Commission endorses CRAT recommendations 61, 62, 63, and 64 and suggests continued 

progress toward implementation of the recommendations: 

CRAT Recommendation No. 61 : “ Enforce the requirement that those who use “restrictive use 
pesticides” keep records of the application of their products.” Top priority should be given to farms 
that employ farmworkers. 

CRAT Recommendation No. 62: “Immediately provide pesticide information to health care 
providers treating pesticide-related illnesses.” Congress should appropriate the $3.5 million 
requested by CSREES for updating and maintaining the Extension Toxicology Network database. 

The national computerized pesticide recordkeeping network on restricted use pesticides should be 
accessible to all health care professionals treating pesticide-related illnesses. Training should be 
provided for community health care providers in the diagnosis, treatment, and proper reporting of 
pesticide and other work-related illnesses in communities with high farm worker populations. This 
training should be conducted in collaboration with farmworker organizations that are familiar with 
pesticide practices and the accompanying symptoms exhibited from pesticide exposure. This 
combination of information and training will ensure that quality medical care is being provided to 
farmworkers as well as small farm operators. 

CRAT Recommendation No. 63: “Require USDA to use this information to prepare comprehensive 
annual pesticide use reports, as mandated in the 1990 and 1996 farm legislation.” Currently, it is 
extremely difficult to get an accurate account of pesticides used in States otherthan California. This 
mandate was included in both the 1990 and 1996 farm bills and needs to be implemented now. 
Congress should appropriate the $2 million increase in the NASS budget with the purpose of 
preparing the annual pesticide use reports and also to enhance future pesticide use surveys. The 
increased appropriation should be used to expand the survey to include crops that are more labor 
intensive. 

CRAT Recommendation No. 64: “Enforce the Environmental Justice Executive Order at USDA.” The 
Environmental Justice Executive Order requires that “each agency shall make achieving 
environmental justice part of its mission by identifying and addressing, as appropriate, 
disproportionately high and adverse human health or environmental effects of its programs, policies, 
and activities on minority populations and low- in come populations in the United States and its 
territories and possessions, the District of Columbia, the Commonwealth of Puerto Rico, and the 
Commonwealth of the Mariana Islands.”* 1 


Farm-related stress 

Underlying much of the testimony received by the Commission were signs of emotional and 
physical stress due to the uncertainties and high risk associated with farming. Family farms, like 
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other family businesses, put family relationships among spouses, children, parents, and 
grandparents in the context of the day-to-day operation of the farm. Crop failures and low prices 
can have significant impacts on the emotional well-being of farm families as well as on farm 
families within the context of rural communities. 

Recommendation 8.3 

USDA and land-grant university researchers should look to rural sociologists and specialists in 
the behavioral sciences to understand the social impacts resulting from a rapidly evolving farm 
policy and changing rural society. Research should examine the social, psychological, and 
emotional issues relating to farm operations. This research should be used to design intervention 
programs by USDA, Extension, and other groups to provide personal counseling, family 
counseling, stress management, lifestyle assessment and change, and farm management. In 
addition, researchers should develop a set of indicators to assess community-level social stress 
in order to monitor and improve the conditions of rural communities. This research should be 
conducted as a collaboration between land-grant university researchers and community-based 
organizations. 

In another area of concern, the Commission encourages the Secretary to give consideration to 
recommendations regarding the need to support farmers with disabilities. They were not received 
in time for full review by the Commission. The National Easter Seal Society has suggested that 
USDA expand the AgrAbility Program and establish a Center on Disability and Agriculture. 

U S. Department of Agriculture 
Washington, DC 
DR 1043-43 July 9, 1997 
Natural Resources Conservation Service 

PURPOSE 

This regulation establishes the National Commission on Small Farms (Commission). The 
purpose of the Commission is to gather and analyze information regarding small U.S. farms and 
ranches and recommend to the Secretary of Agriculture a national strategy to ensure their continued 
viability, including specific measures the public, nonprofit and private sectors can take to enhance the 
economic livelihood of small farms. 

The Commission is in the public interest and within the duties and responsibilities of the Department 
of Agriculture (USDA). Establishment of the Commission also implements the recommendation of 
the USDA Civil Rights Action Report to develop a national policy on small farms. 


SPECIAL INSTRUCTION 

This regulation will expire two years from the date of filing. 

Unless renewed, the Commission will terminate two years from the date of filing. 


OFFICERS AND MEMBERSHIP 

The Commission may have as many as 30 members, one of who will serve as chair and two who will 
serve as vice-chairs. Members will represent small farms and ranches, finance, commerce, rural 
communities, nonprofit organizations, academia, state and local governments, Native Americans, 
farmworkers, and the diverse groups USDA programs serve, and other interests as the Secretary 
determines. USDA will follow equal opportunity practices in making appointments to the 
Commission. Membership shall include, to the extent practicable, individuals with demonstrated 
ability to represent minorities, women, and persons with disabilities. 

The Secretary of Agriculture shall make all appointments to the Commission and the members will 
serve at the Secretary’s discretion. 
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The Commission may establish subcommittees as it determines necessary subject to the provisions 
of the Federal Advisory Committee Act and the approval of the Chair or the Chair’s designee. 


EVALUATION AND ANALYSIS 

The Commission will gather and evaluate information, studies, and data pertinent to small farms 
and ranches, including limited-resource farmers. This evaluation and analysis should include: 
USDA and other studies, information and data, such as transcripts of public hearings for the Civil 
Rights Action Team, the Rural Summit, the Civil Rights Action Report, and the reports of the USDA 
Sustainable Agriculture Working Group and the Advisory Committee on Agricultural Concentration: 
Current USDA programs that serve small farms and ranches and the effectiveness of those 
programs, including but not limited to farm loans, rural development loans and grants, research, 
extension, and education programs, outreach and technical assistance, natural resource 
conservation, private forestry, risk management, marketing, fairtrade practices, trade and export 
promotion, farm labor, and mediation; 

Other Federal, state, and private sector programs and policies that serve small farms and ranches 
and the effectiveness of those programs; 

The needs of individuals and families starting and operating small farms and ranches, including but 
not limited to credit, agricultural production and diversification, specialty crops, private forestry, 
marketing, risk management, research, education, extension, mediation and alternative dispute 
resolution, natural resource conservation, outreach, and technical assistance; 

The effectiveness of different types of farm operations and production systems in ensuring the 
viability of small farms and ranches, including, but not limited to, sustainable agriculture, diversified 
and integrated operations, specialty and niche crops, direct marketing, alternative uses of agricultural 
products, community supported agriculture, and cooperative or coordinated production, processing, 
and marketing systems, including locally-owned, value-added cooperatives, as well as barriers to and 
ways in which to promote the adoption of the most effective and efficient operations and production 
practices by small farm and ranch operators; 

Availability and accessibility of credit and other financing options; 

Ways to assist beginning farmers and ranchers as well as to assist farmworkers including facilitating 
the transition from farmworker to farm or rancher owner or operator; 

Relationships among USDA programs, estate planning, and other factors influencing land ownership 
and the conversion of productive farm land to non-farm uses; 

The effects, if any, of USDA’s organizational and management structure on the viability of small farms 
and ranches; 

Agricultural market, structural, and organizational trends as they relate to 
small farms; 

The role of USDA, if any, in facilitating the fair and effective operation of small farms and ranches in 
vertically integrated agricultural systems; 

The interdependence of small farms and ranches and rural economies and communities; and 
The social, cultural, and environmental contributions of small farms. 


FINDINGS AND RECOMMENDATIONS 

Based on the evaluation and analysis described in Section 4 and the public hearings described in 
Section 8, the Commission shall make findings and shall recommend a national strategy to 
ensure the continued viability of small farms and ranches in U,S. agriculture. The findings and 
strategy shall address the issues analyzed by the Committee under Section 4, including, but not 
limited to: 

Ways to make existing USDA or other Federal, state, private or non-profit programs, policies and 
practices more effective at meeting the needs of and practices more effective at meeting the needs of 
and provide a stronger safety net for small farms and ranches; 

New USDA or other Federal, state, private, or non-profit programs, policies, and practices, that would 
benefit small farms and ranches and provide a stronger safety net for small farms and ranches; 
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The types of production systems and practices noted in number (5) of Section 4 that are likely to be 
the most effective for small farms and ranches and ways in which to improve and facilitate the 
adoption by small farms and ranches of such systems and practices; 

Ways to assist beginning farmers, farmworkers, including addressing minorities, women, and persons 
with disabilities, to become farm owners or operators; and 

The role of USDA in assisting small farms and ranches in vertically integrated agricultural systems, 
such as producer education about contract production or regulatory action to ensure fair contracts 
and practices, as well as any additional steps USDA should take to address issues of agricultural 
concentration. 


HEARINGS AND PUBLIC PARTICIPATION 

The Commission will hold public forums and hearings as specified in Section 8 and may hold 
additional forums and hearings and solicit public comment as necessary and appropriate within 
budgetary constraints. 


ESTIMATED ANNUAL OPERATING COSTS 

Commission members shall serve without pay and without reimbursement of travel or per diem costs, 
except reimbursement of travel and per diem costs shall be made to a Commission member who 
requests and otherwise would be unable to serve without such reimbursement. 

Annual operating costs are estimated to be $155,000 including .33 staff year support for fiscal year 
1997, and $35,000 including .20 staff years for fiscal year 1998. 

NUMBER AND FREQUENCY OF MEETINGS 

The Commission will meet as necessary to perform its functions as determined by the chair. The 
Commission will hold at least three public hearings, which may be in conjunction with working 
sessions of the Commission. 

The designated Federal official shall be responsible for the prior approval of the agenda for all full 
Commission meetings and notification of Commission meetings and agendas in the Federal Register. 

REPORTS/SUPPORT 

The Commission shall submit its findings and recommendations to the Secretary of Agriculture by 
September 30, 1997. 

Funding and support for the Commission will be provided by the Natural Resources and 
Conservation Service. 

AFPA Agricultural Fair Practices Act 

AMS Agricultural Marketing Service 

APHIS Animal and Plant Health Inspection Service 

ARS Agricultural Research Service 

ATTRA Appropriate Technology Transfer for Rural Areas 

B&l Business and Industry 

CRAT Civil Rights Action Team 

CRIT Civil Rights Implementation Team 

CSREES Cooperative State Research, Education, and Extension Service 

EQIP Environmental Quality Incentive Program 

ERS Economic Research Service 

FAC Food and Agriculture Council 

FAIR Federal Agriculture Improvement and Reform Act 

FAS Foreign Agricultural Service 

FCS Farm Credit System 

FFAS Farm and Foreign Agricultural Service 
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FICA Federal Insurance Compensation Act 

FmHA Farmers Home Administration 

FMNP Farmers Market Nutrition Program 

FNS Food and Nutrition Service 

FS Forest Service 

FSA Farm Service Agency 

FSMIP Federal-State Marketing Improvement Program 

GATT General Agreement on Tariffs and Trade 

GIPSA Grain Inspection, Packers and Stockyards Administration 

IRP Intermediary Relending Program 

IRS Internal Revenue Service 

MRP Marketing and Regulatory Programs 

NAFTA North American Free Trade Agreement 

NASS National Agricultural Statistics Service 

NCI National Cancer Institute 

NIEHS National Institute of Environmental Health Sciences 

NRCS Natural Resources Conservation Service 

NRE Natural Resources and Environment 

OB PA Office of Budget and Program Analysis 

OGC Office of the General Counsel 

OSHA Occupational Safety and Health Administration 

PACA Perishable Agricultural Commodities Act 

PCSD President’s Commission on Sustainable Development 

RBEG Rural Business Enterprise Grant 

RBS Rural Business-Cooperative Service 

RC&D Resource Conservation and Development 

RD Rural Development 

REE Research, Education and Economics 

RMA Risk Management Agency 

SARE Sustainable Agriculture Research and Education 

USDA United States Department of Agriculture 

WIC Women, Infants and Children 


The following index is arranged according to key topics in the Commission report and according 
to USDA agencies. The numbers correspond to the recommendation numbers in the report. 

Advisory Boards and Commissions 
2.11 
2.12 
3.15 

Agricultural credit 
1.12 

1.13 

1.14 

1.15 

1.16 

1.17 

1.18 

1.19 

1.20 

1.21 

1.22 
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1.31 

2.10 

4.4 

4.9 

4.14 

4.15 

7.4 

Agricultural Marketing Service 
3.26 
5.8 
6.1 

6.3 

6.4 

7.7 

7.10 

Agricultural Research Service (ARS) 

1.3 

1.4 
3.26 

5.8 
6.3 

ATTRA 

1.7 
7.2 

Beginning farmers 

5.1 

5.2 

5.3 

5.4 

5.5 

5.6 

5.8 

5.10 

Civil Rights Action Team (CRAT) 

1.23 

1.24 

4.3 

4.16 
8.1 
8.2 

Contract production 

3.6 

3.7 

3.8 

Cooperative State Research, Education, and Extension Service (CSREES) 

1.3 
1.5 
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3.25 

4.18 

5.8 

6.1 

6.3 

6.4 

6.5 
6.14 

7.5 
8.1 
8.2 

Cooperatives 

1.10 

3.16 

3.22 

3.23 

3.24 

5.11 

Dairy 

3.12 

3.13 

3.14 

Economic Research Service (ERS) 
1.2 
1.4 

3.1 

3.12 
3.27 

5.7 

5.8 

5.10 

6.1 
6.3 

6.7 

EQIP 

1.32b 

6.12 

Farmer Advocates 

4.8 

Farmers Markets 

3.26c 

3.26d 

3.26e 

7.11 

Farmland Preservation 

5.12 

5.13 
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Farm Service Agency 
1.11 
1.12 

1.13 

1.14 
1.18 
1.20 
1.21 
1.22 

1.26 
1.31 
2.10 
2.12 

2.14 

3.26 

4.1 

4.5 
4.9 

4.13 

4.14 

5.1 

5.2 

5.3 

5.5 

5.6 

5.8 
6.1 
6.2 

6.3 

Farm-related stress 

8.3 

Farmworkers 

7.12 

8.1 

8.2 

Food and Nutrition Service 

3.26 
7.11 

Foreign Agricultural Service (FAS) 

3.27 

5.8 

Forest Service 

3.20 

3.26 

4.22 

5.8 
6.1 

6.8 
6.9 
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6.10 

6.14 

Forestry 

1.32f 

3.20 

4.22 
6.10 

6.14 

6.15 

7.13 

7.14 

7.15 

7.16 

Fund For Rural America 

1.16 

5.9 

7.9 

Grain Inspection, Packers and Stockyards Administration 

3.3 

3.4 

3.7 

7.8 

Land-Grant Institutions 

1.25 

1.7 
2.6 

2.7 

2.8 

3.23 

3.25 

6.5 
8.3 

Market enforcement 

3.1 

3.2 

3.5 

3.9 

3.10 

3.11 

Meat inspection 
3.28 

Minority farmers 
1 .23-1 .24 

1.25 

1.26 

1.27 

1.28 
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2.13 

2.14 

7.3 

National Agricultural Statistics Service (NASS) 

3.29 

5.8 

8.2 

Natural Resources Conservation Service 
1.32 
2.12 

2.14 

3.26 

3.27 

4.1 
4.5 

4.7 

5.8 

5.13 

6.1 

6.2 

6.3 
6.11 

6.15 

Organic Farming 

1.2 
6.3 
7.10 

Outreach and Education 

2.9 
3.21 

4.1 

4.2 

4.3 

4.5 

4.6 

4.7 

4.9 

4.10 

4.11 

4.14 

4.16 
4.19 

7.3 

Public Lands 
6.6 

6.7 

6.8 
6.9 
6.13 
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Research and Extension 
1.1 
1.2 

1.3 

1.4 

1.5 

1.7 

1.11 

5.19 

6.7 

7.5 

Risk Management 
1.32d 

4.12 

4.13 

6.11 
6.16 

Rural Business - Cooperative Service 
1.32 

3.16 

3.19 

5.8 

5.11 
6.1 

6.4 
8.1 

Rural Development 

1.8 

1.9 

1.10 
1.32c 
1.32e 

3.17 

3.18 

3.19 
3.21 

4.4 

7.6 

Rural Housing Service (RHS) 

7.12 

Statistics 

3.29 

Sustainable Agriculture 
6.1 
6.2 

6.4 

6.5 
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7.1 

Tax Policy 
5.7 

Tobacco 

1.29 

1.30 

USDA administrative management and organizational structure 

2.1 

2.2 

2.3 

2.4 

2.5 

4.17 

4.18 

4.20 

4.21 

USDA Office of Outreach 

2.9 

4.2 

4.5 

4.16 

4.18 
6.1 

6.3 

6.4 
8.1 

Value-added market development 

1.18 

1.19 

3.17 

3.18 

3.19 

3.21 
3.25 
3.27 

4.10 


Notes 

Notes 

USDA National Commission on Small Farms Staff 

Jennifer Yezak Molen, Director 
Barbara Meister, Research Analyst/Writer 
Cheryl Delamater, Staff Assistant 

We wish to acknowledge the tremendous help from the representatives of the USDA mission 
areas and offices on the Small Farms Working Group: 



840 


Jim Brownlee 

Office of Communications 

Brad Captain 

RD 

Peggy Cook 

CRIT 

Gary Cunningham 

MRP/APHIS 

Denis Ebodaghe 

REE/CSREES 

Jerry Grinnell 

MRP/GIPSA 

William Hager 

NRE/FS 

Karl Hampton 

FFAS/FAS 

Sharon Hestvik 

FFAS/RMA 

Greg Hitz 

OB PA 

Larry S. Holmes 

NRE/NRCS 

Andrew Johnson 

Office of Civil Rights 

Brad Karmen 

FFAS/FSA 

Sherry Linkins 

Office of the Chief Information Officer 

Janet Perry 

REE/ERS 

Lee Powell 

FNS 

Janet Safian 

OGC 

Scott Steele 

OBPA 

Larry Summers 

MRP/AMS 

Larry Walker 

FFAS/FSA 

Debbie Whitford 

FNS 


We would also like to thank the Natural Resources Conservation Service, the sponsoring agency 
of the Commission; USDA employees in the regions and States where the public meetings were 
held and who provided exceptional help; NRCS administrative and management staff; and all 
those who participated in the process by testifying, attending meetings, writing, and contacting 
the Commission. 


United States Department of Agriculture 


1 A Time to Choose: Summary Report on the Structure of Agriculture. USDA. Washington, DC. 
January 1981. p. 142. 

5 Smith, Stewart, “Farming: It’s Declining in the U.S.,” Choices, First Quarter 1992. 
a Peterson, Willis L., “Are Large Farms More Efficient?” Staff Paper P97-2. University of 
Minnesota, Department of Applied Economics. January 1997. 

4 Ron Macher, of Clark, Missouri. Editor of Small Farm Today Magazine, testimony at Memphis 
public meeting, July 28, 1997. 

I Peterson, W.L. 1997. Are Large Farms More Efficient? Staff Paper p97-2. University of 
Minnesota 

7 Lobao, Linda M., Locality and Inequality: Farm and Industry Structure and Socioeconomic 
Conditions, State University of New York Press, Albany. 1990, p. 56-57 
7 A Time to Choose: Summary Report on the Structure of Agriculture. USDA. Washington, DC 
January, 1981. p. 142. 

5 Ibid. p. 42 

? Structural and Financial Characterstics of U.S. Farms, 1994. USDA Economic Research 
Service, p. 18. 

Refers to steer and heifer slaughter only. GIPSA, Packers and Stockyards Statistical Report. 
1995 Reporting Year , SR-97-1 , September, 1997. p. 49 

II 1997 Agriculture Fact Book. USDA, p 10. Includes food eaten at home and away from home 
based on an average market basket survey. Twenty-three cents represents the gross cash 



841 


income received by farmers, before farm expenses and labor are subtracted. See also 
Description of a Small Farm, page 24. 

12 For a comprehensive history of Federal farm policy, see Chapter 3 of “Reforming Farm Policy: 
Toward a National Agenda,” by Willard C. Cochrane and C. Ford Runge. Iowa State University 
Press. 1992. 

12 Structural and Financial Characterstics of U.S. Farms, 1994. USDA Economic Research 
Service, p. 20. 

14 Kilman, Scott. “Inside the Byzantine World of Milk Prices." Wall Street Journal. November, 25, 
1997. 

Peterson, Willis L., “Are Large Farms More Efficient?” Staff Paper P97-2. University of 
Minnesota, Department of Applied Economics. January 1997. 

15 MacCannell, Dean. “Agribusiness and the Small Community,” Background paper to 
Technology, Public Policy and the Changing Structure of American Agriculture, Office of 
Technology Assessment, U.S. Congress, Washington, DC. 1983. 

1 1995 Farm Costs and Returns Survey. USDA Economic Research Service. 

Smith, Stewart, “Farming: It’s Declining in the U.S.,” Choices, First Quarter 1992. 

1 Recommendation No. 36. Civil Rights at the United States Department of Agriculture. A Report 
of the Civil Rights Action Team. February 1997. p. 71. 

Prepared by the Economic Research Service from the 1991-1994 Farm Costs and Returns 
Survey. 

:1 Community Supported Agriculture refers to a farm operation where customers buy shares in 
the annual production of the farm in exchange for a given amount of food on a weekly basis. 

~ Structural and Financial Characteristics of U.S. Farms, 1994/AIB-735. Economic Research 
Service, USDA. p. 21 . “Government payments” includes all receipts from State and Federal 
governments, including deficiency payments, storage payments, disaster payments, conservation 
cost-share payments, CRP payments, etc. 

51 Written testimony of Mark Lipson, Organic Farming Research Foundation, Santa Cruz, CA. 
September 22, 1997. 

24 Understanding Rural America. Research report. 25 pp. February 1995. Stock # ERS-AIB-710. 

RD Instruction 1942-G, 1942.305 (b) (3) and RD Instruction 4279-B, 4279.156 (b) (5), 
respectively. 

® Sec. 3(a) (1) For the purposes of this Act, a small-business concern, including but not 
limited to enterprises that are engaged in the business of production of food and fiber, ranching 
and raising of livestock, aquaculture, and all other farming and agricultural related industries, 
shall be deemed to be one which is independently owned and operated and which is not 
dominant in its field of operation: Provided, that notwithstanding any other provision of law, an 
agricultural enterprise shall be deemed to be a small business concern if it (including its affiliates) 
has annual receipts not in excess of $500,000. 

17 “Traditionally underserved” generally refers to ethnic minority farmers, including African- 
American, American Indian, Hispanic or Asian-Pacific Islanders, as well as women farmers. 

28 Letter received from Patricia Mari, USDA-NRCS, Geenfield, MA. September 4, 1997. 

“ Omar Garza, dryland farmer and Starr County, Texas Soil and Water Conservation District 
Director, public meeting in Albuquerque, NM. September 4, 1997. 

Daniel Mountjoy, testimony at the public meeting in Sacramento, CA, on September 15, 1997. 
RD Instruction 4279.113 (h). 

~ Testimony of Betty Puckett, farmer advocate, representing the National Family Farm Coalition, 
Louisiana Interchurch Conference and the National Catholic Rural Life Conference, public 
meeting in Memphis, TN. July 28, 1997. 

” Testimony of Teresa Maurer, Appropriate Technology Transfer for Rural Areas, Fayetteville, 
AR, at public meeting, Memphis, TN. July 28, 1997. 

!4 Testimony of Drew Brown, principal owner, Ag Sell, diversified consulting and management 
company, and chair, Minority Agricultural Resource Center, Sacramento, CA, at public meeting, 
Sacramento, CA. September 15, 1997. 



842 


" Based on a report, The Industrial Reorganization of U.S. Agriculture, written by Welsh for the 
Henry A. Wallace Institute for Alternative Agriculture, April 1996. 

Farmers' Use of Marketing and Production Contracts/ AER-747. Economic Research Service- 
USDA. p. 6. 

ST Welsh, Rick. Reorganizing U.S. Agriculture - The Rise of Industrial Agriculture and Direct 
Marketing. Henry A. Wallace Institute for Alternative Agriculture, Greenbelt, MD. August 1997. p. 
23. 

Ibid. 

S! Texas Cattle Feeders Association. NewsBriefs, December 5, 1997. Vol. XXX No. 42, p. 1. 

1 Geoffrey M. Stolie, Vice President Marketing, Nebraska Cattlemen. Letter to Nebraska 
Cattlemen Feedlot Council Members . November 24, 1 997. p. 1 . 

41 Concentration in the Red Meat Packing Industry, February 1 996, USDA-GIPSA report, p. iii. 

45 Testimony of Al Medvitz, farmer, Rio Vista, CA at public meeting in Sacramento, CA. 

September 15, 1997. 

42 Red Meat Yearbook. USDA Economic Research Service, 1 997. 

44 Sheeps and Goats Report. NASS Report, Jan. 1996. 

47 GIPSA, Packers and Stockyards Statistical Report, 1995 Reporting Year. SR-97-1 , September, 
1997. p. 49. 

45 Testimony of Al Medvitz, farmer, Rio Vista, CA at public meeting in Sacramento, CA. 
September 15, 1997. 

47 Welsh, Rick, Reorganizing U.S. Agriculture: The Rise of Industrial Agriculture and Direct 
Marketing, Henry A. Wallace Institute for Alternative Agriculture, Greenbelt, MD. August, 1997, p. 
iv. 

4S Center for Rural Affairs Newsletter. June 1 996. p. 4. 

4; Evaluation Report, USDA Office of Inspector General, No. 30801-001-Ch. February 1997. 

77 Ibid. p. iii. 

E1 Farmers' Use of Marketing and Production Contracts/AER-747. Economic Research Service, 
p - 6 

77 Testimony of Carol Morrison of Pocomoke, Maryland and member of the National Contract 
Poultry Growers 

Association, Presented at the Washington, DC, public meeting, September 10, 1997. 

” Hamilton, Neil D. A Farmers' Legal Guide to Production Contracts. Farm Journal. January 
1995. p. 124-125. 

74 Heffernan, William D. Agricultural Profits: Who Gets Them and Who Will in the Future?" Gulf 
Coast Cattleman. Volume 68, Number 2, April 1997. p. 11* Ibid. 

” Rural Development Instruction 4279-B. 4279.1 13 (h). Previously, agricultural production was 
prohibited from B & I loans because they are available through FSA. 5/ “Agriculturally dependent" 
refers to counties with 20 percent or more of their earnings coming from production agriculture. 

7; This refers to women who are the primary farm operator within a household; it does not refer to 
women in a household where the man is the primary farm operator. 

Heffernan, William D. “Globalization of the Food System: An Overview of the Current Trends.” 
Justice in the Global Food System: A Faith Perspective on Food Security, p. 25, 28. 

Paul Casper, farmer and member of South Dakota Soybean Processors, testimony at the 
Sioux Falls, South Dakota public meeting, August 22, 1997. 

“FASTRAC” is a proven business development curriculum program, developed with support 
from the Kaufman Foundation, and offers comprehensive business training in financing, 
production, and marketing through a multiple-week training program. 

72 Testimony of Teresa Maurer, Appropriate Technology Transfer for Rural Areas, Fayetteville, 
AR, at public meeting, Memphis, TN. July 28, 1997. 

52 Testimony of Lorette Picciano, Rural Coalition, Washington, DC, at public meeting, 

Washington, DC. September 10, 1997. 

74 Testimony of Jose Montenegro, Rural Development Center, Salinas, CA, public meeting at 
Sacramento, CA. September 15, 1997. 



843 


" Kingsley, G. Thomas and James O. Gibson, Civil Society, The Public Sector, and Poor 
Communities. The Urban Institute. Washington, DC. August 1997, No. 12. 

;; Gale, Fred. 1994. The New Generation of American Farmers, Farm Entry and Exit Prospects 
for the 1 980’s. AER-695. USDA-ERS. 

" Testimony received from Carlos Aguilar, Rural Development Center, Salinas, CA. In 
Washington, DC, on September 10, 1997. 

5S Testimony from Boyd Waara, Vice President, First National Bank in Philip, South Dakota, at 
August 22, 1997 Public Meeting of the National Commission on Small Farms. 

S! Issues in Agriculture and Rural Finance / AIB-724-04. Economic Research Service, USDA. 
August 1996. p. 2. 

Testimony from Boyd Waara, Vice President, First National Bank in Philip, South Dakota, at 
August 22, 1997 Public Meeting of the National Commission on Small Farms. 

71 Harl, Neil E. Guide to the Taxpayer Relief Act of 1997 (Public Law 105-34) Signed August 5, 
1997. Iowa State University p. 43-45. 

- Issues in Agriculture and Rural Finance / AIB-724-04. Economic Research Service, USDA. 
August 1996. p. 2. 

77 American Farmland Trust, Saving American Farmland: What Works , July 1997. p. 3. 
k Testimony of Melinda McBride, Puget Sound Farm Trust, Seattle, WA, at public meeting, 
Portland, OR. Septembers, 1997. 

- “What is Sustainable Agriculture?” University of California Sustainable Agriculture Research 
and Education Program. December, 1991, p. 1. 

” Testimony presented by Kevin Brussel!, at Washington, DC, public meeting, September 10, 
1997. 

“What is Sustainable Agriculture?” University of California Sustainable Agriculture Research 
and Education Program, December, 1991, p. 1. 

7; Testimony of Richard Edgar, Alabama Farmers Federation, Deatsville, AL, at public meeting, 
Memphis, TN. 

July 28, 1997. 

77 H2A refers to the existing temporary foreign worker program that allows the temporary 
admission of foreign workers to fill farm labor shortages in the U.S. 

n “ Report of the Commission on Agricultural Workers. November, 1992. U.S. GPO: 1993 0-332- 
456:QL 3. The Commission report was authorized by Section 304 of the Immigration Reform and 
Control Act of 1 986. p. 36. 

;1 Ibid, p.xix-xxxi. 
n; Ibid. p. xxviii. 
ns Ibid. p. xxviii. 

S4 Executive Order of President Clinton. Federal Actions to Address Environmental Justice in 
Minority Populations and Low-Income Populations. Issued February 11, 1994. 

Small farms cannot exist in a vacuum as relics of days gone by preserved for the tourists 
or nostalgia for how most everyone’s great grandparents lived. Small farms are a vital 
functioning part of a working landscape that includes Jeffersonian entrepreneurs of all 
kinds — locally owned grocery stores, garages, machinery dealerships and other 
businesses operating on a similar scale as the farmers they both serve and depend on. 

— Clark Hinsdale, Vermont 

Our elders say that money is just money for it is the land and water that will house, feed, 
and nourish the Hopi people in the distant future. It is the land that will remain to remind 
the children about traditions, beliefs, customs and life ways. It is this land that we will call 
home. 

— Michael Elmer, Hopi Tribe 

The opportunities that exist for small-scale agriculture have to do with relatively minor 
crops, specialty crops, high-value crops, in many cases, organic fruit and vegetable 
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production, and those types of commodities are not currently served by traditional 
experiment station structure or traditional USDA programs. 

- Mark Caskeli, California 

The fact that we have fewer and fewer extension agents and fewer and fewer dollars going 
into our genetic preservation and into research and education, it’s just tragic. The 
privatization of information and technology is the greatest hurdle faced by agriculture. 

- John Happala, Oregon. 

I would strongly urge the remarriage of agriculture as an engine of change in rural 
development. It would culminate in a much more comprehensive approach to rural 
development. 

- Michael Siigh, North Carolina 

We’ve made a lot of noise. We’ve done a lot of testifying as Native American people. But 
unless you can make that local service delivery happen, then you can have all the 
Commission hearings you want I’m sorry, that’s just the way it is. It’s not happening, and 
we’re becoming apathetic about it out in Indian country. 

- Claryca Mandan, 

North Dakota 

We’re told daily that supply and demand are the market forces that provide for market 
price, but when we examine the real world with the theory of perfect competition, we have 
to have perfect knowledge, unperishable products, and a large enough number of market 
participants, and [assurance] that no single participant could influence the market. Well, 
that’s not the case in the food chain today. 

- Bill Brey, Wisconsin 

You have the Packers and Stockyards Act of 1921. You don’t need any new laws. You 
just need to enforce the one that you’ve got 

- Coy Cowart, Oregon 

There has to be something done in Congress soon to get at least a 13.50 price for dairy 
farmers. There’s not a one that’s cash-flowing out there. We cannot survive on this. 

- Sharie Lien , Minnesota 

Whatever we do or do not do in relationship to our structure of food production will 
illustrate the type of nation we are about to become — a nation that concentrates the 
wealth and resources in the hands of fewer and fewer people, or whether we are still a 
nation that believes that many people were intended to share in the great abundance and 
wealth God blessed this country with. 

- Gary Lamb, Iowa. 

We have to provide an opportunity for vertically integrated companies to be owned by the 
folks at the bottom, and not just the folks at the top. 

- Dave Carter, Colorado 

The marketing is the tough thing. I mean, as farmers, we were not trained to be marketers. 
We were hauling the stuff to town and saying, “What’ll you give me for it?” 

- Ron Macher, Missouri 

USDA can support community-based organizations not just through funding, but also 
through collaborative projects that help guide university research and extension programs 
to better serve minority farmers. 
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- Jose Montenegro , California 

For me, as a small, young farmer, if I’m going out right now, and I’m going to try to start a 
farm or start a program, I go to get money, they just kind of look at me and laugh. They 
just don’t really understand the reason why I’m there or what I’m trying to do. 

- Joel Harper, Kentucky 

Because if it’s a cost-prohibitive answer, it’s no answer at all... 

- Richard Edgar, Alabama 

Small farms have a role in urban and suburban areas as well as the traditional view of 
rural areas. Small farms have a role in preserving some of the farmland that’s rapidly 
disappearing. 

- John Fawcett-Long, 

Washington. 

Small family farms have kept our water pure, our environment clean, for over a hundred 
years. Factory livestock farming and corporate farming could end all of that. 

- Bob Weber, South Dakota 

Attention needs to be given to the fact that the small farmer, the crops that he grows are 
just as important to him as the cotton is to the large farmer. 

- Melvin Crum, South Carolina. 


Because the large corporations pay lower wages, it’s hard for the small farmers who pay 
better and invest more in their workers — It’s hard for them to compete with the 
corporations who can produce for lower costs. 

- Tirso Moreno, Florida 

The land is a symbol of family welfare and safety, of family status in the community and 
the world, and is a sacred trust for their ancestors, other family members, future 
descendants and God, and a sense of family pride. These values in human terms are what 
contribute to the social fabric of our communities. 

— Mary Ellen McKay, 

New Mexico 
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Introduction 


Preliminary 2002 Census of Agriculture statistics 
presented in this report describe the number of farms 
and ranches by size and type for each State and the 
Nation. Selected demographic items portray the 
American farmers and ranchers who are the source of 
U. S. agricultural production. Demographic data 
include gender of operator, age group categories, race, 
years on present farm, days worked off farm, number 
of persons living in farm households, and number of 
households deriving income from this farm or ranch. 
Data are presented as preliminary because the 
comprehensive census review of all items to the county 
level is continuing. These data are therefore subject to 
some limited change when final census results are 
released. The expected date for the release of the 
complete report is June 3, 2004. 

The Abbreviated Historical Highlights table provides 
selected data items for each census from 1974. Since 
1 969, the census of agriculture has been conducted 
principally via mail returns using a list of known and 
potential operators. Although comprehensive in 
measuring the vast majority of U.S. economic activity 
in agriculture, the mail list provides an incomplete 
measure of all operations that qualify as farms or 
ranches. The official definition of a farm or ranch 
includes all places where $1,000 or more of 
agricultural products were sold, or normally would 
have been sold, during the census year. Many small 
operations meeting the farm definition do not appear 
on any list of agricultural producers or farm program 
recipients and therefore have not been represented by 
the census mail enumeration. 

The 2002 Census of Agriculture introduced new 
methodology to account for all farms in the United 
States. Incompleteness in the census mail list has been 
measured by matching list names against all qualifying 
operations found by canvassing sample land areas 
throughout the nation. Information from an area based 
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sample has historically been used to evaluate the 
coverage achieved in agricultural censuses. It is 
primarily new and small operations, and often women 
and minority operators, who are underrepresented on 
the mail list. 

To assist data users to transition to the new, more 
complete census basis, the 1 997 Census of Agriculture 
results are provided two ways. Data for 1997 are 
shown as published earlier with comparisons to 
previous censuses and then reweighted for 
undercoverage to be more comparable to the 2002 
Census of Agriculture results. The 1997 Census 
thereby provides a “bridge” from the data that were 
based solely on the mail list to the current 2002 
representation of all U.S. farms and ranches. Only one 
set of 1997 data is presented for Alaska and Hawaii as 
no coverage adjustment occurred for these two states. 

The total number of farms in the United States serves 
as an example of the impact of the change. In the 1 997 
Census of Agriculture, the mail list accounted for 
1,911 ,859 faims and ranches. Adding in the measured 
undercoverage resulted in a 1997 total of 2,215,876 
farms and ranches as shown in the Historical 
Highlights table. 

The comparable total for all U.S. faims and ranches in 
2002 is 2,129,226 representing a decline of 
approximately 4 percent since 1997. Most of the farm 
land has historically been included in the mail census 
totals since the larger operations are on the mail list. 
Therefore, there are proportionally larger changes to 
number of farms as a result of coverage adjustment 
than to land in faims. This lowers the average farm 
size on the new basis. 
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General Terms 

The following definitions and explanations apply to the 
terms and phrases used in this publication. Definitions 
are essentially the same as those used in earlier 
censuses, but new' items have been added and are 
explained below. 

Farm. In 2002, a farm is defined as any place where 
$ 1 ,000 or more of agricultural products were produced 
and sold, or normally would have been sold. The 
$1,000 threshold can be met by any combination of 
sales and government payments. Abnormal farms are 
institutional, experimental, and research farms. 

Land in farms. The acreage designated as “land in 
farms” consists primarily of agricultural land used for 
crops, pasture, or grazing. Tt also includes woodland 
and wasteland, provided it was part of the farm 
operator’s total operation. Land in farms includes 
acres in the Conservation Reserve Program (CRP) and 
Wetlands Reserve Programs (WRP). 

Land in farms is an operating unit concept and includes 
land operated by owners, by those renting from others, 
and operated by hired managers. Land used rent free 
was to be reported as land rented from others. All 
grazing land, except land used under government 
permits on a per-head basis, was included as “land in 
farms” provided it was part of a farm or ranch. Land 
under the exclusive use of a grazing association was to 
be reported by the grazing association and included as 
land in farms. All land in American Indian 
reservations used for growing crops or grazing 
livestock w'as to be included as land in farms. Land in 
reservations not reported by individual American 
Indians or Alaska Natives or others w'as to be reported 
in the name of the tribal group that used the land. In 
many instances, an entire American Indian reservation 
was reported as one farm. 

Value of sales. This category' represents the gross 
market value of agricultural products, before taxes and 
production expenses, for all agricultural products sold 
or removed from the place in the census year, 
regardless of who received the payment. Tt includes 
sales by the operator(s) as well as the value of any 
shares received by partner’s, landlords, contractors, or 
others associated with the operation. The value of 
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commodities placed in Commodity Credit Corporation 
(CCC) loans is included in this figure. It does not 
include payments received for participation in other 
federal farm programs. Also, it does not include 
income from farm-related sources such as custom work 
and other agricultural sendees, or income from non- 
farm sources. Sales are expressed in current dollars for 
each census of agriculture with no adjustment for 
inflation. 

Demographic Terms 

The term operator designates a person who operates a 
farm or ranch, either doing the work or making day-to- 
day decisions about such things as planting, harvesting, 
feeding, and marketing. An operator may be the 
owner, a member of the owner’s household, a hired 
manager, a tenant, a renter, or a sharecropper. A 
person renting land to others or having land worked on 
shares by others is considered the operator only of the 
land retained for his/her own operation. A farm may 
have more than one operator. However, each operation 
w'as asked to designate one principal operator, defined 
below. 

Total Operators. This category represents the total 
reported number of operators on farms and ranches. 
The 2002 census is the first census to ask for the total 
number of operators associated with the operation. It 
is also the first time the total number of women 
operators has been determined. 

All (Multiple) Operators. The 2002 Census of 
Agriculture is the first census to collect data for more 
than one operator per farm. Demographic and other 
information was collected for up to three operators per 
farm, the principal operator plus one or two additional 
operators. This may be fewer than the total number of 
operators on some farms. T able columns designated as 
“all operators” refer to these multiple operators. 
Demographic data on up to the 3 operators reported are 
presented separately for w'omen, by race categories, 
and for Hispanic origin. 

Demographic information for multiple operators w'as 
collected for place of residence; days w'orked off farm; 
year began operating farm; age; sex; primary 
occupation; Spanish, Hispanic, or Latino origin; race; 
residence on an American Indian reservation: and 
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number of persons living in household. Tf data were 
not reported for any of the items, they were imputed 
based on information reported by nearby farms with 
similar acreage, tenure, and value of sales. 

Principal operator. The person responsible for the 
on-site, day-to-day operation of the farm or ranch 
business. This person may be an owner, renter, a hired 
manager, or business manager. 

Primary occupation. Primary occupation 
classifications were “Farming” and “Other”. Operators 
selected the category associated with where they spend 
more than 50 percent of his/her work time. 

Race. Data are provided for six race categories: 
White, Black or African American, American Indian or 
Alaska Native, Native Hawaiian or Other Pacific 
Tslander, Asian, and for operators reporting more than 
one race. The 2002 census is the first to provide 
respondents the opportunity to choose more than one 
race category; operators classified as “more than one 
race” are not included in any of the single race 
categories. Operators of Spanish, Hispanic, or Latino 
origin are found in all of the racial groups listed in the 
census and were tabulated according to reported race. 


American Indian and Alaska Native farm 
operators. This category was previously labeled 
American Indian operators; and included Alaska 
Native operators. T o ensure complete coverage of this 
category the term Alaska Native was added in 2002 
census. 

Number of households sharing in net income of 
farm. These data are new in the 2002 Census of 
Agriculture. The principal operator reported the 
number of households sharing net income. Hired 
managers were excluded from reporting this item. 

Symbols and abbreviations. The following symbols 
and abbreviations are used throughout the tables: 

Zero 

(X) Not Applicable 

(NA) Not Available or Not Published 


If you have any questions about the census of 
agriculture, please call the National Agricultural 
Statistics Service at 800-727-9540. 


2002 CENSUS OF AGRICULTURE - Preliminary Data 


INTRODUCTION VII 



852 


United States 


Abbreviated Historical Highlights: 2002 and Earlier Census Years 




□ala for 1982 and prior years exclude abnormal farms. 

Data for 1997 and prior years do not include imputation for Hem nonresponse. 

Data for 1974 apply only to individual or family operations isole proprietorships) and partnerships 
Farms with value of sales of S10.000 to $99,999. 


Principal Operators by Race: 2002 and 1997 


[For meaning of abbreviations and symbols, see introductory text] 



In 1997. Asians and Native Hawaiians or Other Pacific Islanders were tabulated in one group. 
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1436 U Street NW,‘ Suite 100 
Washington, DC 20009 USA 

t: 202.667.6982 
ft 202.232.2592 
W: wyvw.ewg.org 

The Honorable Steve Chabot, Chairman 

House Judiciary Committee Subcommittee on Constitution 

362 Ford House Office Building 

Washington, D.C. 20515 

. October 4, 2004 

Dear Chairman Chabot,. 

To supplement my written testimony for the September 28, 2004 hearing on the 
Status of the Implementation of the Pigford v. Veneman Settlement, I have attached 
for your consideration, supplemental materials regarding the U.S. Department of 
Agriculture's (USDA) underestimation of damages for Pigford Track B cases, based 
primarily on. information from two publicly reported civil rights cases brought against 
USDA, Ha ynie v. Veneman and In re Will Sylvester Warren . An explanation of the 
additional information follows. 

At the center of the issue is USDA's use of a damages model that estimates damages 
based on the average income of all farmers in a geographic area. USDA used 
geographic-defined averages to estimate damages in Pigford Track B cases as well as 
in the Haynie and Warren cases. See U.S. Department of Agriculture Economic 
Research Service Assessment of Potential Economic Losses for Track B Damages 
Assessments (redacted due to protective order), attached herein as Appendix 1. 

USDA's expert, Ronald Trostle, testified in a deposition that the U.S. Department of 
Justice (DOJ) hired USDA's Pigford team of economists to handle the Haynie damages 
assessment because it was considered a Pigford-like case. See Havnie v. Veneman 
Deposition of Ronald G. Trostle, at 7:11-21:4, attached herein as Appendix 2. This 
methodology, when applied to a farmer with a larger-than-average farm and crop 
yield, who uses innovative technologies and efficient techniques such as double- 
cropping, and farms full-time, yields a significantly lower estimate of damages than 
one that calculates damages based on the income of farms with similar characteristics 
related to efficiency and productivity. See Havnie v. Veneman. Plaintiffs' Reply in 
Support of Plaintiffs' Motion for Summary Judgment as to Liability and Damages in 
Civil Action 00-251 at §IIB, attached herein as Appendix 3; Havnie v. Veneman. 

Plaintiffs' Corrected Memorandum of Points and Authorities in Support of Plaintiffs' 

Motion for Summary Judgment as to Liability and Damages in Civil Action 00-2516, at 
§IV, attached herein as Appendix 4; In re Will Sylvester Warren. December 17, 2002 
Determination, at 26-28, attached herein as Appendix 5. USDA's expert admitted that 
the use of a geographic average could underestimate damages when applied to a 
large farm that uses best practices. See Havnie v. Veneman Deposition of Ronald G. 

Trostle, at 184:3-10, attached herein as Appendix 2. Additionally, the USDA model 
was discredited by a USDA administrative law judge in a December 2002 opinion, 
which found that the method yielded "virtually impossible results" that were "totally 
implausible." See In re Will Sylvester Warren. December 17, 2002 Determination at 26- 
28, attached herein as Appendix 5. 
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To provide you with further details of the experts' theories in the cases, I have also 
attached the Declaration of the Haynie’s economist, S. Murthy Kambhampaty, and 
that Of US DA’s economist, Ronald Trostle. See Havnie v. Veneman. Declaration of S. 
Murthy Kambhampaty Regarding Estimated Damages to the Haynies' Farming 
Operation in Civil Action 00-2516, attached herein as Appendix 6; See also Haynie v. 
Venemgn , Declaration of Ronald Trostle regarding Estimated Damages to the Haynies' 
Farming Operations in Civil Action 00-2516, attached herein as Appendix 7. 

Overall, these materials raise important concerns regarding DOJ and USDA use of an 
economic damages model that underestimates damages incurred by farmers in Track B 
of the Pigford settlement. • 

Thank you for giving this information your consideration. Please do not hesitate to 
contact me if I can be of any further assistance in your investigation. 

Sincerely, 

Arianne Callender 
General Counsel 

enc 

cc: Bobby Vassar 


2 
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APPENDIX 1 


proih < i n snui-.rr 

lO PRO I ]-.( ' l'l\ i: ORDER 


R(iT 0001 


U.S. Department of Agriculture 
Economic Research Service 
Assessment of Potential Economic Losses 

( '.o mp I a ] r.ant : Cl a mi No . 

1 oca non: 

A g er.cy : Farm Service A peney (ISA) 


Assessment of Potential Economic Losses 


I Assessment of Potential Economic 1-osses provides z quick overview of agricultural production 

conditions for an average farmer similar to the complainant in the same location. This assessment relics 
primarily on public information maintained by the Economic Research Service for the State or region in 
winch the complainant operates. Standard budgeting piactices and Generally Accented Accounting 
Principles aroused to simulate average pioduction conditions, by year, using county average yields, State 
average prices, and regional estimates of average production costs, for a farm that is similar to the 
complainants. 


Economic Modeling 

Standai d economic budgeting and accounting analyses were conduced for an average farm in 

with the crop mix of the Complainant's opera it''" 111 is analysis of tic compburtair's fieriii ng 
operation addresses the farms potential to have genes sited net farm income in each year for the period of 
alleged discrimination. For each crop vnurpr-.sc on the farm and for the participation in government programs, 
this income analysis estimates the net returns to the operator assuming average production practices, crop 
yi elds, prices, and, economic costs for the geographical area. (Attachment ,1 provides the results of this . 
analysts I . Economic costs include variable, overhead, capital replacement, and operating capital costs of 
forming in the region. (Sec Attachment 2 for a descjij-tinn of costs used in the analysis ) 

In the I no one Analysts, full budgeted costs in which all factors used in production are paid an aver ape rale of 
return are taken as the relevant measure of production costs to deuce Net Farm Income. The operator is 
ci edited vv;th the returns to all owned factors that he supplies. Variable operating costs are adjusted to relief 
differences between average yields in Cowry and those of the region. 

The first question hat need.' to be .Icti-rrrii.neJ coi.'d this operation have been ccononi. rally viable.’ Iftnat 
question u answered ;r< the affirmative, then the second qae-tior. tor determining economic da matins is what 
net worth could the operation have generated over the jnnod of the alleged discrimination" 

Assumptions 

• The per ;;»c of dt scrim mat ion used in the analysis was : 9b I * * * * * 7 to ■ 999. 

• The complainant rented land to trow ; ice, cotton. Miyhcirrs. and double cropped wheat, a.- .stated it; the 
complainant's ciaim. 

• A i though the comp tain a tit actually ceased farming, ir. ■994. a- staved in the complainant 's el atm, it was 
assi.med that the complainant continued to farm from ; 995 to • 999. 

• it was assumed ’hat me comp-amai.i would have used sufficient ir.put.s ar.c manage meitt m achieve 

average yields fni all crops each year from 198"’ through 1999 

P 1 


10/13/00. 


R-.m Tfjstte 
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. PRODUCED SUBJECT; 
TO PROTECTIVE ORDER 


RGT0002 


Average St.de prices and count} yields fur all ciops, as pub! lined by NASS USD A. were assumed :n 
the analysis 

Cost of Production Accounts published by ERS USD A, witr. variable costs adjusted to the eoun.y 
average yield, were assumed to represent an average farm growing these crops and achieving these 
vields in* For soybeans, cotton, and double -cropped wheat: cost of 

production data fot the : : Reg; on were used ir, the analysis. For nee, cost of production 

data for the were used, as was done in the Complainant's analysts, since 

County rice growing conditions are more like those of thi than of the 

area. 

Cash components of costs of production that would have been pa.d to other?, include: 

( 1 ) variable operating costs, 

(2) general farm ovet head expenses, such 2 s rental payments for renting land, property taxes on 
owned land, insurance, licenses, building and fence repair costs, and the farm share of utilities, 
telephone, and motor vehicles were used to estimate the net returns to the operator. 

1 3 1 capita 1 replacement ( maclunery maintenance and replacement > 

(4) operating, capital charges to cover the interest payments on loans to purchase inputs. 

(Definitions of costs included in the analysis are presented in Attachment 2.) 

All costs must be met for the farm to remain viable over the 13-year period of the scenario analysis. 
Variable costs wae adjusted to die county average yield (indexed by the ratio of the county-average 
yield to the tegional yield used in the cost of production data) that was assumed to represent an 
average farm growing these crops m 

Costs not deducted from farm income include compensation for non, and capital (it was assumed that 
tlic • owned ail their machinery and equipment fiee and clear and therefore paid r.o interest on 
loans to purchase machinery and equipment), and for unpaid labor . 

The operator was assumed to receive the average rate of return from the LRS cost of production 
budgets for each factor he supplied into the production process, i.e. unpaid labor, owned land, and non- 
land capital. 

The complainant is assumed to have no off-farm income 

The Farmers Home Administration (latei FSA) was assumed to extend to the complainant sufficient 
credit to finance operating expenses plus any shoritull in Net Farm Income hciow obligations for 
interest psvments. principal payments, and fami y liv-r.ii expenses each year. 

The Complainant's land rental and cioppir.g patterns f«r 1^7 through 1999 arc assumed to be the 
sr.rne as shown in the Complainant's analysis 

For set -aside acres in Government Program-*, the l?.n-'. cost was assumed to be the same as for planted 
acres Operating costs associated with the management of any set aside acreage required for 
participation in the government program are included (from I-RS dat.n. 

For CRT. the land cost was assumed to be equal to ti:; rental cost foi pasture land n : us 

published by bit S i. 


Trie sill lowing specific scenarios were examined 

Scenario /.- Complainant’s Claim - - Assuming Discrimination: Hie Complainant provided insufficient 
;:i formation to analyse his farming opera tarn djrmj the : 0 *".) 994 period. The ( .a: inant's analysis, itself, 
assumes zero income I neither profits nor losses ). 

Scenario 2: The Counter- 1- actual Scenario - - Without Discrimination: I‘o estimate the potential net farm 
incomes, by sear for 19S7 through :9 99. a^ar:im ; : the joniplatnart yields. price?, costs ot production, and 
ativcmmcnt benefit? similar to an .ivcrajie farmer producing v.c same crop mix .is the ‘ amp, air am cluni: ‘o 
hive used dun -12 -he I K"-1994 period dial he dai farm 


7 (TIl'J'J. 


RonTrastle: 



857 


PRODUCED SUBJECT 
TO PROTECTIVE ORDER 


RGT 0003 


Results 

Scenario 1: Complainant’s Claim - - Assuming Discrimination: 

Assumes zero net farm income from farming. 

Scenario 2: The Counter-Factual Scenario - - Without Discrimination: 

I'he results of the analysis of the ('mint ci -Factual Scenario 2 arc described in Attachment i . Thu Scenario 
indicates that an average farm pi educing the complainant':', assumed mix of crops with die assumed acreage 
would have generated between 1 98? and 1999 
S 1 .929.664 of farm income in excess of variable operating costs, 

S 874,667 of farm income in excess van able operating costs and cash overhead expenses, 

S 289.257 of farm income in excess of costs paid to others (variable operating, cash overhead, capital 

replacement, end operating capital costc) Pills ts tile appropriate measjie to use for net farm ineome if ike 
owned t bar own machinery and equipment free and clear. 

$ )1 7,868 Hus alternative measure of net farm income assumes the _ I’d not own their machinery 

and equipment free and clear, but borrowed money to purchase it. This is net farm income in excess of all 
costs listed above plus a deduction for norland capital (the interest cost associated with debt incurred to 
purchase machinery a: id equipment). 

In conclusion, assume the did not Own their own machinery and equipment free and clear, the 

estimated damages to farm income from the alleged discrimination tor the 198 '-1999 crop years is . II 7 ... 
However, because the Comolainant received finds from a $36,084 "Discharge of Indebtedness associated 
with his farming operation, damages are reduced hv that amount, leaving net damages of SKI, 784. 

niis analysis and other indicators show that the 1987 to 1994 period was a d’.fiicuit nine for tarn 

simiiai to 

( 1 } The analysis >hows that in 4 of the K years from 198? to i 994. when the were larmng, an 

average farm operation similar to the woJd have hail a loss rather than a pi oft- (farm income 

munis all costs paid ti» others). 

1 2> Dining the 8 \ cars, an average farmer's return io unpaid labor, ir. vestment in m;;i:hrier> and equipment. 

and iiiiiTiarcment. would Save totaled S91 ,92 5 - ■ i;nd average ot S - 1 ,49u per tear. 

1 3 1 1:ST)A data shows that loss claims or. ail USD A guaranteed operating loans increased sharply 

(nearly tripled) in 1992. 1992, and !99->: then dropped back to long -erir, awraiw '.evefr 
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Attachment 1 


Analysis of Damages 



! Land use and tenure 


2-4 Analyses of Individual Crops 

Rice 

Soybeans 

Cotton 

Wheat (double cropped) 

Total of all crops 

5-6 Government Programs 

Set- Aside acreage for Rice, Cotton, and Wheat 
CRP 

7 Summary and comparisons with analysis 

8 Costs Excluded from analysis 
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Attachment 2 


Definitions Used in the Net Income Analysis 


The objective of the net income analysis is to produce an estimate of the annua! return to 
producer-owned inputs (capital such as land, machinery; and labor) user the relevant time period 
of each case. In. this respect, costs are not included for any unpaid labor (i.e. that supplied by the 
operator, family members, or partners) and land or machinery owned free and clear of any debt 
by the operator. If information about the farm debt position is available, the information is used 
to specify the annual principal and interest costs, for the farm over the time period. If information 
about the debt position is not avai lable, it is assumed that the land owned by the operator is Tree 
and clear of any debt, and capital charges are made on the operating inputs arid on the average 
investment in machinery and equipment used in production. 

Net income is estimated ais the difference between farm revenue (e.g. the value of farm ; .. 
production, government payments, etc.) and farm production costs paid by the operator to others. 
The value of farm production is computed using county average yields and state product prices 
in each year (from NASS data). Government; payments are those from the farm income support 
program that provided participating producers a deficiency payment in exchange for setting aside 
a portion of their cropland, I.oan Deficiency Payments, and payments under the Conservation 
Reserve Program. .Annual program parameters are used to specify the deficiency payment and 
set-aside levels (from FSA data). In addition to farm production costs, costs associated with the 
nuifiagcivieriL of any set -aside acreage required for par lit i pad oil in the genemrnent program are 
included (from P.RiJ data). 

The source of production cost data is the time-series ( l 1/75-98) of costs published by MRS (from 
F.RS web site: http.',\ww.HKS.LSf)A.gov.'briefing. !armi!icome.'daia.litin). Production costs 
charged in the analysis are di t ided into 3 categories: 11 operating costs. 2) cash overhead costs, 
and 3) capita! maintenance costs. 

1 ) Operating casts - These are costs of the basic materials used in the production process arid 
include such items as seed, fertilizer, chemicals, custom operations, livestock feed, veterinary 
sen' ices and medical supplies, fuel and lubrication, repairs, and hired labor. 

Operating capita! - in cases where actual debt information i< not available, an interest 
charge on operating capital is also made. This charge assumes that line producer would ha ve- 
to borrow the monc> to pay for the operaring inputs. The loan period is from planting to 
harvest at which time receipts from the crop would be used to repay the loan. Interest is 
charged on the amount invested : n the operating inputs using the 6- month ITS. Treasury 1.1 tu 
rate Operating capital would not be charged in cases where the actual debt position of the 
operation is known and actual principal arid interest payments can be incorporated into the 
analysis. 



867 


prc nM'ChDsriijr.CT 
! ( ) PROTECT! VK OKDI 14 


ROT 001 3 


?.) Cash overhead costs - These are the overhead costs that must be paid regardless of whether 
or not the farm produces, including a charge for rented land, taxes and insurance, and general 
farm overhead. Land rent on any acreage rented must be paid in order to obtain access to the 
land. Real estate taxes and any property casualty and liability insurance arc paid by the hind 
owner and thus are charged only on the portion of the land that is owned by the producer. 
General farm overhead includes costs for farm tools and supplies, the farm share of utilities 
(electric, gas, and water), and the maintenance and repair of general use structures such as 
farm fencing, bams, and hired labor dwellings. 

>) Capital maintenance costs — fhese arc the costs for maintaining the stock of farm machinery 
and equipment so that the operation can remain in business over time. This includes the 
charges for capita) replacement and nonland capital. Capita! replacemen t and nonland 
capital charges approximate the amount of principal and interest that would be paid in order 
to .acquire and replace the stock of machinery and equipment as it wears out. Capital 
replacement is an estimate of the annual principal payment, while the non land capital charge 
is an estimate of the annual interest that would be paid in order to finance acquisition and 
replacement of the machinery and equipment. Capital replacement and nonland capital are 
estimates of the capital maintenance costs incurred by the average producer and would not be 
charged in eases where the actual debt position of the operation is known and actual principal 
and interest payments can be incorporated into the analysis. 

The estimate of net fann income is the residual return to producer owned inputs (land and labor. 
This is the amount available to service land debt (i.e., nav principal and interest on mortgages), 
pay income tax. and pay for family living expenses. In cases where the actual debt position is 
known, ioan principal and interest payments would also be charged in the analy sis. 
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I'.S. Department of Agriculture 
Economic Research Service 
Assessment of Potential Economic Losses 

Complainant Claim No. 

Location : 

Agency. Farm Service Agency (FSA) 


I Assessment of Potential Economic Losses provides 2 quick overview of agricultural production ! 
conditions for an average farmer similar to the complainant in the same location. This assessment relics ! 
primarily on public information maintained by the Economic Research Service for the State or region in 
which the complainant operates Standard budgeting practices and Generally Accepted Accounting 
Principles are used to simulate average production conditions, by year, using county average yields, State 
average prices, and regional estimates of average production costs, for a farm that is similar to the 
complainants 


Economic Modeling 

Standard economic budgeting and accounting analyses were conducted for an average farm in 
County, A-irh die crop mix of the C omp la . riant : s operation. Tins analysis of the complainant’s 

fanning operation addresses the forms potential to hav e generated net form income in each year for the period 
of alleged discrimination. For each crop enterprise on ihe farm, this income analysis estimates the net returns 
to the operator assuming average production practices, ciop yields, prices, and economic costs for the 
geographical area (The Attachment provides the results of this analysis). Economic costs include variable, 
overhead, capital replacement, and operating and non -land capital costs of fanning in the region 

In the Income Analysis, full budgeted costs in which all factois used in piuductioii are paid an average late of 
■ return aie taken as the relevant measure of production costs to derive Net Returns to the Operator (i e., Net 
Farm Income). Hie operator is credited ..with the returns to all owned factors that he supplies. Variable 
derating costs are adjusted to reflect differences between average .yields in County and those of the 

region. 

The first question that needs in be de* *: mimed is conic tins operation have been economical! v viable' 1 ' If that 
question is answered ir, tnc affirmative, then the second quest ion foi determining economic damages is what 
net worth could the operation have generated over die period of die alleged discrimination* 1 

Assumptions 

• Ihe period cf discrimination used m die anal vs is was 108? ro ! 

• As staled in the complainant's ciaim. trie complainant actually ceased fa mi ini’ 1:1 1«S« However, it 
was assumed that the complainant continued to farm from ; 989 to 1998 

• It is assumed that ihe complainant would have rented land to grow com. soybeans, and wheat, as stated 

in the complainant' s claim It was farther assumed that the complainant would have used sufficient 
inputs and management to achieve average yields for all ifops each year 

P I 
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Assumes zero net farm income from farming. 

Scenario 2: The Counter-Factual Scenario - - Without Discrimination: 

The results of the analysis of the Counter-Factual Scenario 2 arc described in Attachment I . The Scenario 
indicates that an average frrm producing the complainants assumed mix of crops w ith the assumed acreage 
would have generated between 1989 and 1998 - 

S 66,889 average revenue from crop sales and from government program payments 
$ 70 .9 1 9 average annual expenses paid to cithers for crop production costs and for die cos its of 
participating m farm programs, 

$ -4.030 average annual loss (negative residual return to operator), representing an excess of all costs 
paid to others (variable operating, cash overhead, capital replacement, and capital costs). This is the 
appropriate measure to use for net farm income Thus, during the 1 0-ycar period, the claimant would have 
generated a net loss of $40,300. 

In conclusion, die average farmer would have had a negative farm income during the period under 
consideration As a result, there are no damages due to the alleged discrimination assuming that the claimant's 
net farm income in the “with discrimination” scenario is zero. It would only be possible to calculate a positive 
damage estimate if the claimant can document a negative farm income during this period that was greater than 
$40,300 

NOTE. This analysis, and other indicators, show that the 1989 to 1 998 period was a financially difficult time 
for a farm producing the crops that die claimant planned to produce. 

This analysis assumes that the claimant would have farmed 412 acres of cropland, as ''planned” in the 1089 
Fytp and Home Plan However, the documentation indicates that only 228 acres of the 365 acres that the 
claimant leased was designated as cropland. This would reduce the revenues and expenses in the above 
analysis, but still result in a negative income This discrepancy does not change the nature of the damage 
estimate however, sines the smaller acreage would have only resulted in a small net loss from the farming 
operation. 
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ITS. Department of Agricultu re 
Keonomic Research Service 
Assessment of Potential Economic Losses 

Claimant Claim no. Arbitration no.: 

Location: 


Assess mo ot of Potent ini Economic Losses 


I Assessment of Potential Economic Losses provides a quick overview ot agricultural 
production .conditions for an average farmer similar to the complainant in the same, 
location. This assessment relies pnmarily on publ ic information maintained by the . 
Economic Research. Service. fo:r the State or region in which the complainant operates. 
Standard. budgeting practices. and Generally Accepted Accounting Principles are used 
to simulate average pro duet i d n con d i t i 6 n s , by year, using county average, yields. State 
av e ra ge p r i c e s , an d re gi on al estimates of average production costs, for a farm that is 
similar to the. complainants. . " - _ \ 


Economic Modeling 

SOT£ The farming operation modeled for ibis assessment of damages is significantly 
different lhai the one modeled by the claimant's economic expert '/l 8/2000 ). 

1 he farming operation assumed in the following analysis is much inure consistent with a 
variety of documented information and with expeit agronomic opinion about cropping 
pane i ns. 

Standard economic budgeting and accounting analyses were conducted for ail average 
t-nn in with tl.e scale of opeiation and cropping patterns that 

were assumed for the claimant. This analysis rddrcsscs the assumed farming operation's 
potential to have generated tie- farm income in each year her each crop enterprise o:; 
trie farm, the following ins;; me analysis c sum ares the net returns to the operator 
assuming average production practices, crop yields, prices, and economic costs for the 
geographical men (I he Attachment provides the detailed results of this analysis) 
economic costs include variable, fixed, capital replacement. operating and non -land 
capit.il costs of fat m mg it; the region. 

In ‘be Ir.o-mie An.ilyu ;. fall l?ud rc'.ed .c us in which all factors «: - :1 in production arc 
pni.l m average rale of ic-rjrii are taken as the relevant measure of pr. unction costs to 
dci : > e Net Kearns to the Operator lie. Net barm Income), i he operator is ciedi'.eu 
with the returns to all owned factors tl.it he supplies Vaiiahle eperatn j coos are 
adjusted la reflect differ tr.ee s between average yields in the three C entities and those of. 
tile rccitn 

The questi oil: f h at n e e d s to b e d e t e r m i n e d i s c(3 u 1 d th i s o per at ion h a : v e b een e c o no mi cally 
viable? If that questi on is answefe d in the affirmative* th en the second q.ues tioh for 
determining economic damages is. stream of annual net income earnings could the 
operation have gen e rated o v e r t h e p e r i o d of th e a 1 ! e ge d discrimination? ..;■■■■ 
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This Analysis vs. Claimants Analysis ( , dated 2/18/2000) 

Stuby’s analysis appears to be based on considerable amounts of misinformation. Based 
on documents found in the record, other publications, information from county PSA and 
extension officials, and consultations with rice and cropping experts from State 

University, the following errors of fact, incorrect data, and unjustified assumptions were 
found in the . analysis: 

• The Claimant would not base been able to purchase the cr lire 9 52 .-acre 

farm due to FmHA lending limits (Also. contrary io information provided by the 
claimant, the entire Of 2 acres were never offered for sale as a unit.) 

• The claimant would not have been able to pla nt crons in 1Q8 S or in 1 8 *> . The 
claimant appears to have not talked to FmHA until August of :988. well past the 
planting date for rice and soybeans. The land was not advertised for sale until 
Jure 1989. Tract fi 2 was readvertised in September 1989. The individual who 
actually bought Tract * 2 was r.nt able to complete the transaction until May 1990 

• The land could not have been purchased for the low price of S2L8.ilcr__ac.re - - a 
price way below even low quality cropland prices in the county. (The actual sales 
price in 1990 was $184 per acre for Tract frl and S460 for Tract =2.) 

• The claimant would not have been able to obtain a Farm Ownership loan from the 
Ftn HA at a 7% in.teresLrat.C. The lowest interest rate between January i 988 and 
May 1990 was 8.7 5%“ 

• The entire acreage was not able to produce crops, as claimed in analysis. 

(Significant act cage was waste or r estr icted- use wetlands, i 

• There is no evidence that the land ever had wheat base a creage . In most 

years between 1988 and 1996, if the claimant would have planted wheat be would 
have forfeited participation in. and payments from. I J . S . government programs. 

• Government program payment limitations were exceeded in * analysis 

(which assumes 952 acres with wheat and rice base acres) Guv eminent program 
payments exceeded the $50,000 limitation on government payments (540.000 after 
199M in every year, and ; estimated total ! 9X8-] 998 government pay ments 

were S?A5.<S8.> :n excess of payment limitations. 

• I he c i .opJ?j n_gj n te ns it_y assumed m analysis w .■> u ■ d have inquired some rice 

to be planted on the same land it: sequential years This practice is not generally 
followed because it leads to weed problems and lower yields 

• (.ounlv-ave race yields over :;ti extended would have beer, unlikely. (Much Of the 
laud is a clay soil that has somewhat lower soybean, wheat, and cotton yields in 
most years. Also, the intensive double cropping crop relation proposed in the 

;::ii!ys:< would have resulted :n lower average soybean yields :;i some years. 

1 he combination of these incorrect frets, ett.vieous assi: ,Tp'. v i.d less than optimum 
cropping practices, results in a Ggril'Laptiy inflated t irnate of the land'% income 
ei.iiiuir. ::: tect ti: I . For these reasons, this analysis is based on :: i > a ,'ervai i ve set of 
assumptions that are more realisfe. 


Assumptions Related to Switching from - Whole- Farm Scenario” to 

the Following Analysis’* “ -Tract «2 Scenario.” 

• Max :?iii:::i liai.ts on the amount ‘.fa Farm tjwricrsbip l.tsn prohibited FnjlA from 

ma kins: a loan for the wlioD Loan. Tliar. :s why they split it into two 

separate parcels. I his ar.aiy%:» .issiiitits that "he (llannani would have been 
eligible obtain a •«&:. to pjrc'::si>c the Trie: "2 pared -■!' :hc property 

• Keduce the total farm acreage from 9f 2 io -loti acres (see Appra.sai Report i. 
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• Reduce the cultivated acres from 952 to 5K4 acres (see Appraisal Report). The 
difference between 466 total acres and 584 cultivated acres is 45 acres ot 
Wetlands in a wildlife refuse controlled by the U S. Fish and Wildlife Service, 
and a 59 acre residual (roads, ditches & w a t e V (set Appraisal Report) 

• Reduce rice base acres from 535.8 to 242.2 acres (see Appraisal Report and Farm 
Sale advert iscnicr.tj 

• Allow claimant a wheat base acreage of 4 7 acres. (NOTH: The record docs not 

indicate that the property had any wheat base acres allotted to it. This 

anal) sis gives the claimant the benefit of the doubt by allocating to him a wheat 
base equal to one-third the area he could have planted to soybeans. I'hts is the 
average crop acreage allocation in County, i This area (47 acres) could 

have been doubled dropped with soybeans. 

• Use 1990 as the beginning year, rather than i9#X as in the analysis. 

• Use 8.75% interest rate, rather than the 7% rate used by 

General Assumptions 

« The period of analy sis used in this case was 1990 to 1998. 

• USDA.'lr RS publishes regional Cost of Production Accounts (COR) for individual 
crops. Components of the costs of production include: 

(1) Variable operating costs, 

(2) Fixed Costs, including: 

> General farm overhead expenses, such as insurance, licenses, building and 
fence repair costs, ar.d the farm share of utilities, telephone, and motor 
vehicles were used to estimate the net returns to ihe operator. 

> Taxes and insurance. 

> Land costs: The following analysis substitutes the annual costs of 

principal and interest in place of the value of rental payments for renting 
land I his analysis assumes a ‘.0-year Farm ()w net shin loan rather than 
the 5 -year loan assumed by Paying off the loan in 5 years would 

have resulted in negative net far in i tic Pine in 2 of the first 5 years of the 
analysis 

(?) Capita! replacement (ownership com that is equivalent to the principal 
payment portion of a Inan to fine nee machinery and replacement). 

(4) Operating capital charge^ to cover the interest payments on loans to put chase 
inputs. 

(5) Nonlard capital represents the interest portion of ownership costs associated 
with machinery and equipment. 

• All costs must he me! for the farm to remain economically viable :n ihe long te:nt. 

• I I esc c.-sts were lined :n she analysis, with : : n ad /ust merit to . aria hie cost* to 

reflect .canty cc.nd .tiuris. Va.oa i> >_ costs fr vn the r c; < f.al <‘(rP w-. ie ad i listed to 
in; iv uccuatciy teptesen: an anuic farm g:cw ing these esc p? i:t Courtly 

Variable costs were indexed io ihe as crave county yield by the i.itio of the 
coualy's period - average yield to the iJ('R> regional period-, iv era vc yield. Sir.ee 

County average yields are h-wer than the sta'e average y raids lin the ilave 
Sccirsrrn ■■ rhi £ reduced line coin. tiled varrsi’le e .wis of pro.l.ictii.ii . 

• ihe operator was assumed to receive the average : tie of return from the l-RS cost 
of production budgets for each tact s r he -iipplicd info -he p roducticr. prove- s. 

e g . unpaid I a her 

• The I'aritters Hoir.e Admit.i.st rat ion i later FSA) was assumed to extend to the 
eoir.plr. iriiiit credit, no to ’tie 5200.0 00 legal limit, 'o fin.'sirce purchasing of tlie 

Tract a 2. i he claimant would nave ;.aJ :<• arrange financing of the 
additional 5 5. 00 9 

f>- : 3 
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Government r.irm Programs: It is assumed that the claimant participated in the 
government's Acreage Reduction Program (ARP). I Inis, it was assumed that the 
claimant had to set aside land and main', a in that land in conserving uses. 
Beginning in 1996, it was assumed that the (claimant would have received 
Production Flexibility Contract (PFC) payments. 


Assumptions for the Tract U2 Base Scenario 

• Although the claimant had other farming operations, this analysis only considers 

farming operations related to the application for a Farm Ownership loan related to 
the property. It assumes that the "84 acres of cropland was used to 

produce rice to the maximum extent of the rice base acreage, and that the 
remainder was used to produce soybeans. It further assumes that one third of the 
soybean acreage was double-cropped with wheat (even though there is no 
indication that the property had any wheat base acres. This gives the claimant the 
benefit of the doubt or. two counts: (I) That there really was a wheat base or that 
the claimant could have obtained one. (2) It is assumed in the Base Scenario that 
yields were not lowered due to double cropping (even though lower yields 

generally result). 

• In the “Base Scenario” it was assumed that the claimant would have used 

sufficient inputs and management to achieve County average yields for all 

crops each year of the period of analysis. 

• Average state prices for all crops, as published by N A SSI) SDA , were assumed in 
the analy sis 

• Data for average yields in Gvinty were used. 


Scenarios 

t he following (pec the scenarios wen: examined. 

Scenario I: Tract #2 Scenario - - Assuming Discrimination: The Complainant 

provides tax returns information about farm income for his whole farming operation for 
most years 1‘his is presented as the net income in the “With Disc rim in it ion" scenario 
‘since '.::e IS DA analysis only considers the property, net farm income With 

Discrimination” was assumed to be espial to the per acre amount in the claimants 
analysis. 1 c , if the claimant reported a net loss (as defined n Income tax terms) c f 
S (i 00 and he was fanning 1.000 acres, then the per acre net i.-r.s was 55 Oo per acre, 
i his amount aiao.u.H was tak-jUicJ for each year (from da- : :n .Mialy >isj and wa> 

multiplied by the ”•'><> acres in the Tract *2. - o obtiiiu sn estimate of the income 

tor the “Wi'h Discrimination" scenario 

Scenario 2: An Average. Farmer - - Without Discrimination: I his scenario estimates 
tiie potential net farm ii.ctn.e, for each year of the period of analysis, <i' s.mi ing the 
complainant’' yields, prices, costs cf product .en. and govern men: rensfs’s were simi-ar 
to the average farmer producing (he crop mix assumed for inis scenario Ail the 
assumptions :nt tit ion cd above apply to this “Without Discs : mi nation Scenario." 
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Results 

Scenario l. r ract it 2 Scenario • - Assuming Discrimination: 

$ I 22.009 is the cun: illative stream of net i nun me floss) presente:! in finals sis 

Scenario 2: Tract H2 Scenario: An Average Farmer - - Without Discrimination: 

The detailed results :»f the analysis of an average farm (Scenario 2) are described in 

Attachment 1 . The Scenario indicates that, between 1 .1990 and 1998, an average farm 

pro due in g the a s s u m e d m i x o f cr 6 p s with the ass umed ae reage w o u 1 d h a v e generated: 

S 163.224 average annual revenue from crop sales and government pjoeram payments. 

S 13 1,275 average annual expenses paid to others for crop production costs. 

S 31.949 average annual net income (residual return to operator), representing an 

excess of revenues over all costs paid to others (variable operating, fixed, 
capital replacement, and capital costs). This is the appropriate measure to 
use tor net farm income. 

$ 275,213 The cumulative sum of annual net incomes. 


Total Damages: 

539 \282 The damage estimate is the difference between Scenario 2 (Without 
discrimination) and Scenario I (With the Alleged Discrimination). 


Attachment 1 Income Analysis Scenario 2 - • 1 and i’urchase, Tract -2. 

Average farmer. Without Discrimination 
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Scenario 2: Land Purchase, Tract U2 p. 2 
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Scenario 2: Land Purctiase, Tract M2 p. 7 




888 


To I’RonrnvKoRDi k 


RCjT 0034 

• Scenario 2: ‘ Land Purchase, Tract »2 p 8 



o o m •"> o o o © o 


' r "ji 




889 


• Scenario 2 



FKUL> UUIS-L' s u a j i 


.”.V' TO PROTECTIVE ORDER 

RfiT 0035 

Land Purchase, Tract #2 p. 9 
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cenario 2: * Land Purchase, Tract #2 p. 10 
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:: Scenario 2 Land Purchase, Tract #2 p.11 
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: Scenario 2: Land Purchase. Tract #2 p. 12 
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UiS. Department of Agriculture 
Economic Research Service 
Assessment of Potential Economic Posses 

Claimant: Claim no. - Arbitration no.: 

Location: 


Assessment of Potential Economic Losses 


Assessment of Potential F.conomic Losses provides a quick overview of agricultural 

I production Conditions fur an average fanner similar to the complainant in the same 

location. This assessment relics primarily on public information maintained by the 
Economic Research Service for the State or region in which the complainant operate*. 
Standard budgeting practices and Generally Accepted Accounting Principles are used 
to simulate average production conditions, by year, using county average yields, State 
average prices, and regional estimates of average production costs, for a farm that is 
s [mil ar to the comp l a j na nts 


Economic Modeling 

Standard economic budsctirig and accounting analyses were conducted for an average 
farm >n with the crop mix of the Complainant's operation. This 

analysis oi the Complainant's fanning opeiatiou addresses the farms potential to have 
generated ret farm income in each year for the period of alleged discrimination, for 
each crop enterprise .:n the farm, this iiic.Mue analysis estimates the net return; to the 
operator assuming average production practices, crop yields. prices, and economic costs 
r o: tin: geographical area. ( I he Attachment provides the detailed results of this 
analysis) Economic costs include variable, fixed, capital replacement, and operating 
and non-land capital coils of farming in the region. 

In the income Analysis, full budgeted costs in which all factors used in production arc 
paid an average rate of return are taken as the relevant measure of pi oduct: ;>n costs to 
dt-ive Net Returns to the Operator (i e . Net har:i: Income .. ] he operator is credited 
with the returns to al! owned faclois that he supplies. Van.: Me opera; ;rt> costs arc 
a Ji.j.stid reflect d:fteieucev i>e*w-<;n aver age yields in :<nj th.iss of the- 

re gi on. 

I he firrt qne-tir i: that r.ce-.l be determined is ;rc!J tins opcrai i:.;i have beta 
cc. Si'.. sill ival ly viable? If that question is answered in the affirmative, then the sccoi.c 
question for determining economic damages is what net w: nil cou.'.i the per at: on have 
generated over t.'ie pe: lod of *he alleged C'Scrimimtitwi ' 

General Assumptions 

» I he period of analysis used in tin* case was 1 OS 3 to 

• rven t hr ugh the claimant apparent iy ceased farming m IDS ". this analysis 

assumes claimant would have stayed in business until iO-iy 
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• ISDA.hRS publishes regional Cost of Production Accounts (COP) for individual 
crops. Components of the costs of production include 1 

i 1) Variable operating costs, 

( 2 ) fixed Costs, including: 

> General farm overhead expenses, such as insurance, licenses, building and 
fence repair costs, «ind the farm share of utilities. Telephone, and motor 
vehicles were used to estimate the net returns to the operator. 

> Taxes and insurance. 

> Land costs, rental payments for renting land, property taxes on owned 
land. 

(3) Capital replacement (ownership cost that is equivalent to the principal 
payment portion of a loan to finance machinery and replacement). 

(4) Operating capital charges to cover the interest payments on loans to purchase 
inputs. 

(5) Nonland capital represents the interest po.tion of ownership eosi.s associated 
with machinery and equipment. 

• All costs must he met for the farm to remain economically viable in the long term. 

• These costs were used in the analysis, with an adjustment to variable costs to 
reflect county conditions. Variable costs from the regional COP were adjusted to 
more accurately represent an average farm growing these crops in 

Variable costs were indexed to the average county yield by the ratio of the 
County’s period-average yield to the OOP's regional period-average yield. Since 
average yields are lower than the state average yields (in the Rase 
Scenario), this reduced the estimated variable costs of production. 

• The operator was assumed to receive trie average rate of return from the HRS cost 
of production budgets for each factor he supplied into the production process, 
c.g.. unpaid labor. 

• I he Farmers Home Administration (later FSA) was assumed to extend to the 

complainant credit, up in the S 2 OO.Ol 1 0 legal limit, to finance operating expenses 
plus any shortfall in Net Farm Income below obligations for interest payments, 
principal payments, and family living expenses each year. Since the complainant 
was a very large farme-. annual operatin'; costs exceeded the S200 000 It is 
assumed that the claimant obtained the residua! credit from commercial lending 
sources. This seems to he a reasonable assumption, if the claimant's leige net 
worth and relatively low debt load were as set forth in the analysis. 

Government Farm Programs: There is not indication that the claimant participated 
in the government’s Acreage Reduction Program (ARP). Thus, it was as s u me d 
that the claimant did not have to set aside hud oi maintain <it;> land :n uin.icn rig 
u.'cs. l ilts means that the v1,ik:i;>: : » c.-uid plant all of his laud, to what ever crops 
he war led. arid did r.o: in cm :::y cos’s run mtiitn set aside land As- a result, it 

■' a ' ass unco the elattr. a tit ;ii:l not i ecu sc gove-rruei.: pay mu' -s during tie ARC 
period. Beginning in !'>06. it was assumed that the claimant would have applied 
for I’rod action Flexibility Contracts il'K'.i, and undertaken the paper work to 
establish a payment base, and 'hus received f‘FC payments, and subsequently >n 
i 9 f; X and would have received Market in ;* Loan Program benciVs 

Assumptions for the Rase Scenario 

• Although the claimant apparently had a very large farming open: ion. this analysis 
only considers r . 3 (■«> acres. It assumes that the 2.390 acres was used to produce 
soybeans, and mat 1.500 of the 2,300 acres weic used to doable crop wheat feven 
though there arc indications that some c-f tin? wheat was planted on ether acreage 
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that was not double cropped. This gives the claimant the benefit of the doubt on 
two counts: (l) There is no laud cost for wheat. i,2) It is assumed in the Base 
Scenario that yields were not lowered due to double cropping (even though lower 
yields generally result). 

• In the "Base Scenario'’ it was assumed that the claimant would have used 

sufficient inputs and management to achieve iverage yields for all 

crops each year of the period of analysis. 

• Average state price-, for all crops, as published by NASS'CSDA, were assumed in 
the analysis, 

• yield data is not available for all years. When 

yields were not available, they were interpolated using percent changes in state 
yields. 

Scenarios 

The following specific scenarios were examined: 

Scenario I: Complainant's Claim - - Assuming Discrimination: 1 he Complainant 
provided i n s uff ic ie nt d o c urn en t at i p h a b o lit his farming op er at ion to de term in e; hi sac tii.a 1 " 
net farm income d ur in g t h e p eri o d o f a n a 1 y si s (1 98 1 -T9 9 9 ) . S i nc e n o i n f o r mat i o n i s ■ ■ ■ 
available about the claimant’s actual farm revenue, expenses, and net i nc bin e dux ing t he . 

. period,, it is assumed that farm income. was zero (neither profits nor losses). 

Scenario 2: An Average Farmer - - Without Discrimination; This “Base Scenario” 
estimates. the pote ntial n et far m in c o me, for eae h year of the period of analysis, assuming 
the com p I a i nant ’ s y i e 1 d s , pr ic e s , c o st s o f pr odu ct i o n , a n d g o v e r n m e nt b e n ef i t s we re 
similar to the average farmer producing the same crop mix as the Complainant claims he 
w ou Id have used during the period, All the. a s s u m pt io n s m en.t i oned above apply to the 
“Base Scenario,” including the ass tun ption that the claimant did not parti c i p ate in the 
Acreage Reduction Program... 

Scenario 3 : Higher Than Average Yields: This scenario differs from Scenario 2 in that 
it assumes the. claimant was able to attain significantly higher than average yields; It 
accepts the c lai m ant’s allege d high er y i elds (26% for wheat and 38% for soybeans, as 
reported in analysis). Achieving higher than average yields generally 

re quires higher costs of produ c t i o n . If obtai njng h i gh'e r y ields w ere Co s tie s s , then • 

. everyone would do it, and the county average yields. would be higher. Obtaining higher . 
:ai: be :he icsnlt ef payii.v more to h : ;y or icsse higher quality la ad. as well as o‘ 
increasing variable inputs, 'ibis alternative to the Base Scenario assumes the higher 
> ie ! .1 .. are associated with higher v •:ri;.He tuMs only Va:iabie opemting c.O'.ts are 
increased priori innate! \ i > the r.rm of the a-^urr.eu yields to the OJP vis'd!. 

Results 

Scenario I: Complainant’s Claim ■ ■ Assuming Discrimination: 

A ‘ 'limes zero t.et fat in income from far mint: 

's'OTF. .1 »: csti man- of Jjtn.ig is due to ui: eg c d (User: m tu-alior. is l he di '/ere r.cc in 
cumulatm •of into me ff.7nc.-ii o 'without J’scnminGtion scenario and the "with 
discrimination" scenario H'hcn the "with discrimination " scenario's net income :s 
: ■: r •>, thin the d a m n i c due to jU e e t d Ji ' <: r i m t nation i s s ; m\> !y the < u n: ;t hi live net i »; i on: e 
fr o m i i: c " v . ; : h out di sen m ; n ati o >. scenario. 
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Scenario 2: Ait Average Fanner - - Without Discrimination: 

The detailed results of the analysis of an average farm (Scenario 2) are described in 
Attachment I. The Scenario indicates that, between 1981 and 1999. an average farm 
producing the complainant’s assumed mix of crops with the assumed acreage would have 
generated: 

S 4 84,6 5 7 average annual revenue irom crop sales and government program payments. 

S 500,877 average annual expenses paid to others for cion production costs. 

$ -16.221 average annual net income (residual return to operator), representing an 

excess of revenues over all costs paid to others (variable operating, fixed, 
capital replacement, and capital costs). I’liis is the appropriate measure to 
use for net farm income. Thus, during the period of analysis, the claimant 
would have generated a net loss of income of $294,935. 

The claimant’s income was significantly diminished because he did not participate in the 
Acreage Reduction Program for wheat between 1981 and 1995. In some years of low 
wheat prices, program payments far surpassed the costs of processing the application 
paper work, of getting acreage certified, and of maintaining set-aside acres in conserving 
uses. In some years program payments generated about as much revenue as did the sales 
of wheat. 

NOTF: This analysis, and other indicators, show that the 1980s period was a financially 
difficult time for an farm producing the crops that the claimant produced. 

During much of the 1980s, the market prices of grains and oilseeds were unusually low. 
Farmers with high debt loads incuncd additional risks. It was a financially difficult 
period for the average U.S. arid farmer producing grains and oilseeds. The 

com hi red low prices and high debt burdens caused a spike in involuntary exits and 
foreclosures throughout the entire l.‘.S farm sector during the mid i980s. 

Scenario Higher Than Average Yields - - Without Discrimination: 

\OTF: There tftiv not sufficient time to complete the analysis of this scenario . 
Obtaining higher y.clJs hi// increase revenues relatively more than casts of production. 
Thus, the profit margin will increase significantly, and is expected to turn positive 

The detailed rcsuii\ of ; he analysts t.f Sc atari!. j are included in Attachment 2. 
i average annual rme >: tie from crop sa ! e : . 

5 j i crape an n a a I c xp <■ n s t . s paid to of. It , r v to r crop g n. due tic n a- sts 

> :\ i' rape annual return i > operator During the period of art ■: i\ v ; v . the 

: I aim a at h ::<U i:a\e generated a -tel pr if:: of .S 

Attachment I Income .Aru-ly-is: Scenario i - Average Farmer. 'A oh out 
Discrimination 

A'tacinicn; 2. Income Analysis: Scenario 2 • Higher ! run Average Yields 
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13 TOTAL FARM REVENUE 

14 Maiitet receipts from sale of prod 

15 :Gp/tprografn payments 
18 

17 TOTAL. FARM COSTS 
ip. . ProducSori expenses .. . 

20 • &t ^ n ' 

71 ITcMC OF 1Q1AI : ARM COSTS 


*.56.3.35 014.407 556.193 575 914 BT»1 VJi. 647 479.807 467.968 434.657 

5t4.33C ■■ 14 407 656.193 575.914 7*1 473 *>»«4 384.199 314.S14 473.881 

0 0 0 0 40.906 41.777 95.611 1ST. 154 IC.7'0 

5?" 567 SJeSia MO.eCJ 568.178 6C 7.486 632.930 617 051 6- ’.051 S1C.fi “7 

5C1 562 528*19 556.603 586.176 672.406 622 P8C 617.051 6*7.051 50C.877 


23 Tntai Vanaste Ope-afroi Coes 

24 loraiCWtwac Costs 

25 CwsV 's -n cwp't'Aad 

26 Taw*Sln»u->m:« 

77 land cues 

26 Total Capita! RADlaceronn* Coc 

26 Total Ooecabng Capital 

30 1 da* Nonland Capital 

31 Total Costs, lew u'.tfcnc lairo 8 govt programs; 

3? Government Programs 

33 T aba; Variable Costa 

34 Toro! Ovemeaa Costa 

35 Total . r am Program froroe.peco". Cost* 


265.745 261.754 265.531 780.29C JOH.TIfi 2fi2 298 293.663 202.683 257 658 

*20 941 133.796 134.361 '42296 155 361 167.647 140.474 140.424 '23883 

23.672 2 7.610 2i.43? 7637* 24.773 25319 7.7.147 32. *47 

34 ; 225 , 37.981 . 42,500 43,761 ..46,256- .56,037 . .30,445 . 30.445 

62,744 67.505 68,724 72,174 85,330 101,591 77,832 77J32 

65,207 64,724 83,123 81,757 B5.368 .110, 595 .158,232 159,232 81,338 

8.007 5 26C 7.956 6 987 9.3S8 8,’ftfi 8.247 8 247 9.552 

43 50? 43 565 45.43? 44 145 44 161 36.374 1S.485 IS 465 75.246 

621 682 526 919 556 903 566 176 602.466 327.560 **7.051 617.051 500.677 

OOOOCOOO 
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U.S. Department of Agriculture 
Economic Research Service 
Assessment of Potential Economic Losses 

Claimant: Claim no.: . Arbitration no.: 

Location: 


Assessment of Potential Economic Losses 


Assessment of Potential Economic Losses provides a quick overview of agricultural 
production conditions for an average farmer similar to the complainant in the same 
location. This assessment relics primarily on public information maintained by the 
Economic Research Service for the State or region in which the complainant operates: 
Standard bud g e ti rig pra cti.c es and Gener ally Accepted Accounting Principles are used 
to simulate average production conditions, by year, using county average yields., State 
a v era ge prices, and regional estimates of average production costs, for a farm that is 
similar to the complainants. 


, - 
Economic Modeling 

Standard economic budgetim: and a-.cou nt iag .mu lyses were r.d acted for a:i average 
farm in Counties thereafter referred to as 

County i. with the crop mix of the Complainant'* operation. This analysis of 

the complainant s fanning operation addresses the farms potential to have generated net 
farm income in each year for the period of alleged di ‘•elimination. For each crop 
enterprise on the farm, tliix income analysis estimates the net returns to the operator 
assuming average production pi act ice s, crop yields, price.-, and economic costs for the 
geographical area. (The A f j : h a; cut provides (he detailed results of :li;x analysis). 
Economic costs include variable, fixed, cnpil.il u placemen • . 2 nd opera* in j» and non- land 
' capital costs of farming in the region. 

. I ii th e I n e.o m e Analysis, full budgeted c o s.t s j n w h i c h all fac to r s . used in p rod uction a.r e. 
paid an average rate of return are taken as the relevant measure of production costs to 
. derive Net Returns to the Operator (i.e,, Net farm Income). The' operator is credited 
with the returns to all owned factors that he supplies I V a r i a b 1 ©operating costs are 
a d j u s t c d t o r e fl e c t d i Ff e re n c e s b e tween average y. i.e 1 ds in the two counties and those of 
: the region. ; • 

The f i r st. que s.tion th at he eds lobe det e.rriii ned is cou Id this operation have been 
economically viaMe'.’ if ’hat question is f-.nswcrcsl ir, the a: : ir native, then the second 
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, question for determining economic damage; is what net worth could the opt ration have 

generated over the period of the alleged discrimination? 

General Assumptions 

• The pej iod of analysis used in this case was 1081 to 7000. 

• liven though the claimant apparently ceased farming in 1987. thi; farm income 

analysis assumes claimant would have stayed in business until 2000. 

• DSDA/HRS publishes regional Cost of Production Accounts (COP) for individual 

crops. Comp Clients ol the costs of production include: 
il) Variable operating costs. 

(2) l : ixed Costs, including: 

> General farm overhead expense:;, such as insurance, licenses, building and 

fence repair costs, and the farm share of utilities, telephone, and motor 
vehicles were used to estimate the net returns to the operator. 

*• Taxes and insurance, 

> Land costs, rental payments for renting land, property taxes on owned land, 

(6) Capital replacement (ownership cost that is equivalent to the principal 
payment portion of a loan to finance machinery and replacement). 

(7) Operating capita! charges to cover the interest payments on loans to purchase 
inputs 

(S) Nonland capital represents the interest portion of ownership costs associated 
with machinery and equipment 

• All costs must be met for i he farm to remain economically viable in the iong term. 

• These costs were used in the analysis, with an adjustment to variable costs to reflect 

{ county conditions. Variable costs from the regional TOP were adjusted io more 

accurately represent an average farm growing these crops in County . 

Variable costs were indexed to the average county yield by the ratio of the 
county's period-average yield to the t'OP’s regional period-average yield. Since 
the weighted county average yields for rice and soybeans 

are lower than the regional Cost of I’roc action yields, this reduced the estimated 
variable costs of production. Conversely, the weighted 

wne.it yield is higher than the Southeast Regional Cost <.f Production Yield, the 
revised variable costs of production for rice arc revised upward 

• The operator was assumed to receive the average rate of return from the I:KS cost of 

production budgets for each factor he supplied into the production process, c.g.. 
unpaid labor 

• I he farmers Home Admit: 1st rat ion f Inter rSA) was assumed to cm end to the 

complainant credit, up to the $200,000 legal limit, to finance operating expenses., 
p 1 u s a n y s h o r t fa H i n N et F ar in I n c om e below pb I ig at i on s fo r i nte r es t pay m eiit Sy 1 
p r i ncipal pa y merits, an d . fa m ily 1 iv i ng expenses e ach year., 

> Government Farm Programs:. It was assumed that the claimant participated in the 
Government farm support programs. ■ 


Assumptions for the Base Scenario 

• fiic "Bare Scenario" assumes il: farm lard operated by the claimant rented for 
the period 1981 20'K' Nr document:- were encountered in the ca.,e files that 
explicitly ii: Tjcjite purchase of specillc land. C.g., no I can application, r.o 
identification of a ,-pcci i;c p::>pc:iy. no appraisal report, no nr:cc for the 
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property, and no acreage i i. formation for the property to lie purchased. 

• In tie “Base Scenario" it was assumed that the claimant would have used sufficient 

inputs and management to achieve weighted average 

yields for all crops each year of the period of analysis. 

• Average state prices fcr a I i crops, as published by NASS.'USDA. were assumed in the 

analysis 

• I he cropland and crop acreage bases used in the analysis come from the case file. 

The claimant rented land from a number of different land owners. Various 
documents in the case file provide information about the acreage on these farms 
for various years during the 1981-1 986 period (e.g. total farmland, cropland, and 
. acreage bases for wheat and rice). “Acreage Reports” provide .inf of mat ion about 
actual planted arm. These records indicate that some of the farms had 
considerable land that was not “cropland. ' The “land costs'” related ro this non- 
cropland acreage should be included in the claimant's total farm production costs. 
However, because it was not possible to accurately estimate this acreage, the 
associated costs are not included in this analysis. This reduces the estimate of 
economic damages because it excludes some costs. (The available farm acreage 
information is summarized in Attachment 2. 

Scenarios 

The following specific scenarios were examined: 

Scenario i: Complainant’s Claim - ■ Assuming Discrimination: The Complainant 
provided insufficient documentation about his farming operation to determine his actual 
net farm income during the period of analysis 1 1 98 ! -2000). Since no information is 
available about (he claimant’s actual farm revenue, expenses, and net income during the 
period, it is assumed that farm income was zero ^neither profits nor tosses). 

Scenario 2: An Average Farmer - - Without Discrimination: Ibis “Base Scenario” 
estimates the potential net farm income, for each year of the period of analysis, 
asstiming the complainant s yields, prices, cost-, of production, dint government henciits 
were similar to the average fanner producing the same crop mix as the complainant 
claims he would have used during the period All the assumptions mentioned above 
apply to the “Base Scenario.” 


Results 

Scenario /: Complainant's Claim - - A warning Discrimination: 

■vsmtr.es zero net farm income from fartimiir. 

AT) TE In cs : imstc •»/ J t mug c ' Joe to u l lege J J: scr:m> no non t» the Ji’/e rcnc - :n 
tumulatne M> : tneoKc between a “w ; thorn discrimination " scenario an.! the "n i/m 
fitsennunaiiyK ’ scenario When the “vt ttk di (crimination ‘ scenario ‘s net income -is 
:c r o. i h cn the. <: a ag c due in 1 1 : ;■ J d :\rr;nir.nii u n ; > simply the cu m v : <: 1 1 v net in •- m e 

from the "without <hs i rimtnat! on ' scenario. 


p. 3 


11/4/2001. 
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Scenario 2: An Average Farmer - - Without Discrimination: 

I he detailed results of the analysis of an average farm (Base Scenario) are described in 
Attachment 1. The Scenario indicates that, between 1981 and 2000. an average farm 
producing the complainant’s assumed mix of crops with the assumed acreage would have 
generated: 

S 133.004 average annual revenue from crop sales and government program payments. 
$ 123.303 axerage annual expenses paid toothers for crop production costs. 

S 9,292 average annua! net income (residual return to operator), representing an 

excess of revenues over all costs paid to others (variable operating, fixed, 
capital replacement, and capital costs). This is the appropriate measure to 
use for net farm income. Thus, during the period of analysis, the claimant 
would have generated a net income of S I 5 ) , I 4 6. 


/ 
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lI -V . 



I'Roi >i a ; i)SLHj}-:« i 

roi'konnivi oRnru 




907 


PKoui i i d si uji-.c i 

IOl'Rn|HTiYhi'R])i-:k. 


RUT 0053 





7i 'KJil 44 

76 ram *. 59 — » 1332 9 e 
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( 


60 r aim *40 — > 1324 

61 Faun 6- SI — » 1039 .1 86 .ownae tr, 

62 Faun It 59 — > 1332 »> "86 S.W. / 'OC%) 

63 Rica 

M Form. #*. 23 — > 122 » 

85 FaimS-Sa 

88 Fanr. r SS — > 1332 A 86 EM / "£3%) 

6? Faun# 145— > 241 

86 Faimir ISO 

69 Fanr. * 121 —>333 

SO Faim t. 166 — » 26S ; 

91 Faimr 11SS 

S2 Wa^hied avs program l'««l » 



4.066 * 53548 48 

*149 4.149 361793 8? 

2.368 76854 33 

*.356 4 .358 75794 17 

4.133 154574 3 i 

R64964 723- 
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LAND USE & TENURE 


CR Farr. # VSS 

“L Fan# 1-55 

Rl - 3 r~i» !*£5 

CR Fam#: 125 

FL Fanr.#. 125 

SB Farm# 125 

CR Fair# 149 -> 241 

FL Farm #: 149 -> 241 

Rl Farm #: 149 -> 241 

S3 Fam #. 140 -> 241 

WH farm# 149- >241 
yPYRl Fan#' 149- > 241 

CR Farm# 160 

FL Fa-nO: ISO 

Rl Tarm #. ISO 

CR Fa-m #: 165 -> 265 
FL Farm #: 165 -> 265 
Rl Farm # 166 — > 265 
SB Farm #: 165 ->265 
WH harm# 165 -> 265 
yPYRI Farr.# ’65->2Cr. 

CR Farr. # 171 — > 333 
FL Farm # 1 #1 — » 333 
Rl Fami# 171 -> 333 
S3 Farm#- 171 — > 333 
yPYRl lam#: 171 333 

CR Fam # 23 ■■> ->22 
FI. Fam #23- -‘.22 
Rl r am. # 23 • 1?2 

y PY Rl Fa rr. # 23 ■ >122 

y PY S3 Farm#; 40 

CR . Farm # 40-> 1325 
FL Farm# 40 -> 1325 
SB fam#: 40 ->1325 
WH Fam # 40 -r 1325 


\ (E.v 

.). (t M < lOCvbj 
ie.w 

:. ;e.m : -.oc.-), 


Farm #: 51 -->1039 in '86. .. 

Farm #: 51 — > 1039 in '86 (owned by 
.. Farm#: 51 >T0391n '86 (owned by . 
Farm .#: 51 — >T 039 in '86 (owned by ' 

. Farm #; 54. 

Farm#: 54 
.. .Farm.#: 54 . ...■ 

■ . Farm.#: -54 (owned -by 

; Farm#: 59 ~>;J332 iiV‘66 ( 

EamT#j '59';^->>1 332' ir? ’86 f 
. Farm -Sr 69 -> ;i 3:i2 r. 'Li: I 
V'Fam#L59 m^;j332;i‘n ’efi'l 

- ' Farm 1 332 -in ’86 V- - 

?i?f%mf: : 59^l33i2iri%' 

TOTAL Cropland Acres 
TOTAL Farmland 
Soybeans 
.Wheat (Base) 

Rice 


: :).E;M. / .ipo%) ■ 
) EM/1C . . 

. ) E.M.7 100%) 
j E:M./,100%) 

' ) E.M. / 1 60%) • 
■) E.M.7 100%)-'. 


53 8 
112 0 

• 43 -7 = disaster pa 


24 0 
45 5 
600 

=disas:cr ps 
275 ’ i.75 


’0= 7 

;; 8 -c sastcr pa 
57 2 =1 1 
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(Revision 4) 

Effective Dates and Interest Rates 
for Farm Ownership (FO) Program 
(Soil and Water, Recreation) 

FO 

^ FO (Limited Resource) 

Effective Date Interest Rate (%) Interest Rate t%\ 


January 1 , 1 977 

5.00 


August 4, 1978 

8.50 


August II, 1978 


3.00 

March 28, 1979 

9.00 

November I, 1979 

10.00 

4 00 

March 6, 1 980 

11.00 

5.00 

April 12. 1980 

12.00 

June 3 7, 1 980 

11.00 


December 20, 1980 

12.25 


April 4, 1981 

13.25 


October 1, 1981 

7.00 

January 30, 1982 


6.625 

October 1, 1982 

13.00 

6.50 

November 1 , 1 982 

11.50 

5.75 

January 17, 1983 

10.75 

5.25 

October 1, 1983 

1 1.75 

(Soil and Water, Recreation Only) 
February 1 , 1985 

10.25 


(Soil and Water Only) 

April 1, 1986 

10.25 

5.00 

May I, 1986 .. . 

9.25 

June 1, 1986 

8.25 


July 1, 1987 

9.25 


October 1, 1987 

9.50 


November 1, 1987 

10.00 


January 1, 198S 

9 50 


April f. 19S0 

9.09 


June 1, 1988 

9.50 


October : . ] 988 

9 


Dec embei 1, 1988 

9 Mi 


February 1, 1989 

9.75 


Angus! 1, i 989 

9.00 


September i , ) 98 •> 

8.75 


May |, 1990 

9.25 


August !, 1990 

9.00 


February 1, 199i 

8.75 


December 1 , i 99 1 

8.25 


October 1, i 992 

7.75 


May 1, 1993 

7.25 


November 1, !993 

6.50 
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Assessment of Potential Kconomic Losses 
Summary -- 

Locution:' 


Claim no.: 

I he economic analysis concludes that the claimant’s farming operation was not 
economically viable. 1 he claimant had debt staling U\ 1,4 1 4 at the beginning of 
1 98 I and was already $40,98? in arrears. 

Hie principal payments due in 19X1 totaled S 1 03, 089, including $89,919 in loans 
currently due. and $ 1 3, 1 70 of debt w ith final payments due between 1 990 and 2019 

The interest payments due in 1 98 i were at least S.14,000. 

,, f ,ms t, “ ; L,aimam wo,,ld have required a net income from bis farming operation of 
SI .i 7,000 just to service his debt load, fie would have needed an additional $20 000 to 
cover normal family living expenses 

In 1981. an avc«j« farms, in „ ill, n («»(„« npnrarinn 

equ.v a.ent to the claimant s, would have earned a net farm income of slightly less than 
$20,000 - nuicvi-n sufficient to cover normal iamily living expenses, let’ alone make the 
principal and inteiest payments on the claimant’s debt. 

1 he only option to stay in business would have been to borrow even mote money - - 
which would have increased the claimant’ s total debt load and debt servicing payments in 
future years -If the claimant would have b o r r o w e d mo r e m o ney , even at the 1 owe st 
preferable Limited Resource.rate provided by FmH A, the result would have been a 
...steadily declining net worth in every future. year.- If the claimant would have left farming 
in 1 98 1 he would .have had a positive net worth of about. $ 1 50,000. By borrowing more 
money to keep operating, his net worth declines to a negative $24,000 in 1985 . a'neeative 
S$ 178,000 by -989. and a negative of about $1,500,000 bv 2001 

Because of the large debt Ivad taut had been accumulated beterc 1981. the tarminu 
operation was not economically viable “ 


Assessment o, Ictentia. Imononic l.< s-e< provides a quick overview of auncti It uraf 
production Conditions for an average farmer similar to the complainant in the same 
A-catrcr. This assessment relies primaniy or. public information maintained bv the 
Economic Research Service for the Slate or lemon m winch the complainant ooerates. 
Standard budgeting practices and (icncrally Accepted At counting Principles arc- used 
to simulate average product ton coud irions. by year, using county average vields. State 
average prices, find -cgir-nnl estimates of average frc-d-i-ciion Cocts. for a faint that is 
similar to the con: i-lainrifits 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
- - - ------- -.---- X 

BELINDA D. HAYKIE, 

. ■ ■ • Plaint if f , 

.. vs . ■ 

ANN VENEMAN, Secretary of the 
United States Department of 
the Agriculture , et al . , 

Defendants . 


Civil Ac t i on No : 
00-2493 (PLF/DAR) 


X 


PHILIP J, HAYNIE , II, et al . , ; 

Plaintiffs, 
vs. i y- 

ANN VE NEMAN, Secretary of the 
United States Department of 
the Agriculture, et al., 

Defendants. 


Civil Action No: 
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Washington, D.C. , 
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Deposition of: RONALD O. TROSTLE, a witness herein. 


1 INDEX 

2 

called for examination- by counsel for Plaintiffe in the 


2 WITNESS 

3 

above-entitled matters, pursuant to. notice,' taken at the 


3 RONALD 0. TROSTLE 

.4 

offices of Sleplofi & Johnson, 1330 Connecticut Avenue, 


4 EXAMINATION BY: PAGE 

: 5'. 

N.W.. Washington, beginiiiiitj at 9:40 a m. before 


5 By Ms Steury 5, 297 

6 

Curtis R, (‘toward, CSR. a court reporter and notary 


6 By Mr Kalerberg 270 

■7 ■ 

public in -and for live District of Columbia 


7 

"•8 



8 EXHIBITS 

9 

.APPEARANCES: 


9 NUMBER DESCRIPTION PAGE 

10 



10 ! Declaration of Ronald Trestle ............... 6 . 

,ii 

Oil behalf of the Plaintiffs: 


11 2 Farm Financial Management 67 

12 

STEPTOE & JOHNSON, LLP . 


12 3 Adamson Spreadsheet 69 

1.3. 

BY: ELLEN HOCHSTEDI.ER STEL'RY, ATTORNEY AT LAW 

13 4 Minuend-Suhtrahcitti=Difffererice 80 

.14 

13311 Connecticut Avenue. NXV.. 


14 5 : Government Program Participation Data .....113 

15 

'. Washington, b.C. 20036-1795 : 


15 6 Fanti Resource Regions Brochure 154 

16 

17 

(202)429-6271 


16 7 PrintoutofERS Data 156 

17 8 Soybeans - Ftill Season Conventional .189 

.18 



18 Till 

10 



1 9 9 Commodity S ummary - Cost of Production 1 89 

20 



20 Comparisons 

21. 



21 10 Production Cash Costs and Returns . 240 

■n 



22 / •" 
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APPEARANCES (CONTINUED): 


1 PROCEEDINGS 

2 

On behalf of the Defendants: 

• . 

2 (9:40 a.m.) 

3 

. •tJNlTED. STATES DEPARTMENT OF JUSTICE 


3 Whereupon, 

4 

CIVIL DIVISION, FEDERAL PROGRAMS BRANCH 

4 RONALD G. TROSTLH, 

5 

BY: ROBERT J. KATERBERG, ESQ. 


5 was called as a witness and, having been first duly 

6 

20 Massachusetts Avenue, N.W: 


6 sworn, was examined and testified as follows: 

'7 

Washington, D C. 20530 


7 EXAMINATION BY COUNSEL FOR PLAINTIFFS 

8 

(202)616-8298 


8 BY MS. STEURY: 

9 



9 Q. Good morning, Dr TrOstle, \ye met yesterday; 

10 

On behalf of the Defendants: 


10 correct? 

11 

UNITED STATES DEPARTMENT OK AGRICULTURE 

11 A. Conect, 

12 

OFFICE OF j'HE GENERAL COUNSEL 


12 Q. And today we're going 1 q -. I'm going to 

13 

CIVIL RIGHTS DIVISION 


13 depose you on your expert report. 

14 

BY: DEBORAH L. MCARTHUR, ATTORNEY AT LAW 

14 I understand that you've been deposed before; 

15 

1400 Independence Avenue, S.W. 


15 is that correct? 

16 

Roorn3 324, South Building 


16 A. In arbitration hearings. 

17 

Washington, D:C. 20250-1400 


17 Q. Not for a civil court case? 

18 

(202)720-39<53 


18 A. That's correct. 

19 



19 Q. Okav. 

20: 

ALSO PRESENT: S. Morthy Kanibhampaty 


20 Well, you observed yesterday's proceedings, so . 

21 

. Phillip J;. Haynie, ii 


21 you know what some of the ground titles are. Speak when 

22 



22 no one disc is speaking; give audible answers so tire 


2 (Pages 2 to 5) 

Olcndcr Reporting, Joe, (888)445-3376 WORLDWIDE 

Washington, IX' Baltimore, MD Boca Raton, FL 
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l court reporter can take them down; feel free to ask for a 1 

. 2 break when you need one. The Only caveat oh that is it's 2 

3: generally not approved for you to ask for a break while 3 

4 there’s a question pending, but onee an answer has been 4 

5 given then that’s no problem. 5 

6 Do you have any questions about the process? 6 

7 : .A. 1 don’t think so. 7 

8 Q. Okay. ; . . $ 

9 Are you on any medications that might affect 9 

10 your ability to concentrate this morning or gi ve accurate 10 
l.i answers?' U 

12 A. No, I am not. 12 

13 Q. Okay. 13 

14 I’m going to introduce this first exhibit that 14 

15 should he familiar to you. It is your declaration of 15 

16 Ronald Trdstle regarding estimated damages to the 16 

1.7; Haj-nies’ farming operations' in Civil Action 00-2516. 17 

18 Will you look that over and let me know if you 18 

19 recognize that as what you submitted in this case? 19 

20 A. (Complies). Yes, 1 believe it is what I . 20 

21 submitted. • .■ ■■I}. 

22 (Trostle Exhibit No. 1 . marked 22 


do this. Because dcing this son of work isn’t, by 
nature, what we have done in the past. But because we I 
have people -- we are part of the dala-collection 
process, have been for decades, we have experts who 
understand farm management, farm accounting procedures, 
we were — and we have a body of economists who can: do 
this work. 

We were assigned to do the work for Pigford. 

Then when tliis particular case came up, they came back to 
the Economic Research Service and asked for additional 
assistance and the administrator asked if I would take on 
the case. 

Q. And when you said by way of background it was. 
originally considered best not to use the ERS as experts 
in this, what was the reason for that original - 

A No, it was ERS's position that we didn’t want 
to do it. 

Q. 1 see. . 

A. Because the people that would end up on it 
would have to be diverted from other work. And the 
people that were selected to do this were fairly 
well-experienced people in this area and they would have 


1 for identification.) 1 

'■ 2; . BY MS. STEURY: 2 

3 Q, .And am I correct that you are the person 3 

4 assuming responsibility for tliis report? 4 

5 A Yes, that is correct. 5 

6 Q. And did you intend for the declaration to be 6 

7 understood to have been given under oath, what you wrote 7 

8 there in the first place? 8 

:9', ■ ' A.. ' -Yes:./ 9 

10 Q Okay. 10 

11 I low were you selected to prepare the expert 1 1 

12 report in this case? 12 

13 A. I was a part of a team that the Economic 13 

14 Research Service had to work on Pigford cases. And when 14 

15 the Office of General Counsel was seeking assistance or 15 

16 an ecotromist to do this (indicating) they came to the 16 

17 Economic Research Service. And the final result is that 17 

18 : I was assigned to do this. 18 

19/ .. Q. Okay, and How did that process focus on you? 19 

20 A. In the way of background, the Economic 20 

21 Research Service, even at the beginning of the Pigford 21 

22 process, did not think we were the appropriate agency to 22 


to be pulled off of research and analysis, data 
collection, repotting activities. So, it wasn’t -- it 
wasn't only ERS that was not in favor of it, everybody 
else was in favor of Having ERS do it. 

Q. I see. 

And when you said they were certified in this 
area, you mean the data collection and - what do you 
mean? . ; 

A. Well, we have a group of people, a division 
and branches within our agency, Economic Research 
Service, which focuses on the survey of data, to collect 
this sort of data and other data about the agriculture 
sector, farm and non-farm agriculture sector. We have 
people who do research, write journal articles, do 
situation; outlook forecasting work about this. So, we 
have a lot of expertise within the Economic R esearch 
Service to do this sort of work. 

Q. You said you referred to a team of people; hOw 
big is this team? 

A. Tlie team at one point included ten people. As. 
the Pigford class action suit process has slowed down, I 
now' have seven people still assigned to the team, 


Oleiider Reportings liic. 
Washington, DC. 


(888) 445-3376 
Baltimore, MD 


WORI I) WIDE 
Boca Raton. IT 
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1 

although a number ol those people arc not very active 

1 

programs. . L 

2. 

right now. 

.2. 

Q, Okay, so do I understand that you own 

3 

Q . And you said "1 have". Ate you the team 

: 3 

farmland ** 

4 

leader? 

4 

A. That is correct. 

• 5' 

A ; I am currently. yes. . I have been for the last 

; 5 

Q, - that other people farm? 

6 

two years. 

6 

A. (Nodding head up and down, inaudible 

• 7 

Q. rtvbytars, okay; 

7 

response.) 

8. 

And what — trying to think of a better way to 

8 

Q. In your work at the USD A since 4982, 1 believe . 

9 

put this, but it's not coming to me. And 1 mean this not 

.9 

-- no, since 1980, you have been with the TCRS; is that : J 

10 

in a pejorattve way, what qualifies you to become the 

10 

correct? 

: i 

team leader? 

11 

A. That is correct. • 

:z 

A . 1 have had a fairly long history in the agency 

12 

Q. And has your work -- it appears from your 

13 

and working with teams, of coordinating teams, pulling 

13 

resume that your work is primarily focused on 

:4 

people together with different expertise to work on a 

14 

international issues; is that fair? 

.15 

specific project or issue. And that, 1 think, was 

15 

A. Primarily. 

16 

primarily the reason. 

16 

Q. So, in some respects has your Pigford teamwork 

■17 

I have background in fanning and farm 

17 

been a diversion or a new- phase? Because I assume it 

18 

management and - and I tend to be interested in such 

18 

focuses more - well, it focuses on domestic issues. 

19 

things, so I think that was the reason why I was 

19 

A. Well, it certainly was a diversion from what I 

20 

selected. 

20 

was doing before, but I was in a transition in my career 

'21 

Q. Interested in the subject matter or the 

21 

where I was getting out of management and back into 

22 

litigation? 

22 

research anyway. 
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1 

A. The subject matter. 

1 

Q. Um-hum. : . . 

2 

Q. Okay. 

2 

A. So, it was a diversion in that respect. 

3 

So, I understand your answer to be that you 

3 

But in terms of some of the contacts I have 

4 

think the primary reason was because of your people 

4 

and some of the issues I had, it was not so much ol a 

5 

skills, your people management skills, staff management 


diversion because I've been involved in several projects 

6 

skills; is that fair? 

6 

that compare the costs ol production across countries. 

7 

A. The reason that ! was selected to be team 

7 

Q. Um-hum. 

8 

leader - 

8 

A. And lhai would liave been consistent with this 

9 

Q. Yes. 

9 

type of work as well. 

10 

A. - asked to be team leader, I think that was 

10 

Q. The methodology would have been consistent but, 

i.i 

probably a large part of it. 

11 

not necessarily the data you were familiar with; is that 

12 

Q. Okay. 

12 

correct? 

•13 

You also referred to. your experience in 

13 

A. That's right, yeah. Well, the international 

14 

farming and interest in farm management. 

14 

data and the comparison, trying to make comparisons 

15 

In looking at your vita. I inferred that you 

15 

between the U.S. methodology and the methodology in other 

16 

were a farmer many, many years ago; is that correct? 

16 

countries, I was familiar with the U\S. methodology. 

17 

A. That’s correct. 

17 

Q. Okay 

.18 

Q. And that you haven't been a farmer since 1 971; 

18 

On your resume there's -- 1 did not notice 

19 

is that correct? 

19 

anyplace that said yt>u were tlie Pigford team leader. Can 

20 

A. Not as a Fanner, per se. I still have farming 

20 

you — is that because it's a minor assignment or not ail 

21 

interests and involved in some management decisions, as 

21 

official position or — 

22 

well as selling products and participation in government 

22 

A It's not an official position. I his is really 


. ' 4 (Pages 1.0 to 1.3) 
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1 

a task :nrcc of people that have been drawn from 

,1 

A. No, he was not. 

2 

different divisions and brandies in the agency to work on 

2 

Q. What is considered a Pigford case? 

3 

the P.gford cases 

' ; 3 . 

A. Pigford Track-B eases were the ones that were 

4 

l think if you will look at the last 

4 

assigned to the agency. When we received those 1 

5 

sentence -- 

5 

requested from the Department of Justice an attorney to 

6 

0- Itrt-hutn. 

6 

do the case, that they would be assigned to the case. I 

7 

A. -- under die first entrv, Senior Economist 

7 

made that assignment and those people followed lip with 

8 

Trade & Outlook Branch. 

8 

their attorneys that was on the case. 

9 

Q. Yes. it does mention Pigford cases there Ami 

9 

Q. This is not a Pigford Track-B case; do: you 

to 

you describe that as a task force? 

10 

agree? 

H 

A. We call it a team. I would characterize it in 

11 

A. Yes, that's my understanding. 

.12 

how it operates as a task force, 

12 

Q. But the agency turned to the Pigford team for 

.13 

Q. And you said you've been the leader for two 

13 

this report; correct? 

14 

years? • 

14 

A. The Department turned to the agency. 

15. 

'• . A. • • Approximately. 

15 

Q. Because why? 

16 

0- And when did vou first assume duties with the 

16 

A. Because we had the experience. For the same 

.1.7. 

team? •. 

17 

reasons they turned to us to do the Pigford cases. 

1.8 

A. About a year prior to that. 

18 

0 And so, is this considered a Piglbrd-likc case 

19 

Q. Okay, so since about the first of 2000? 

19 

as far as you know? And by that, let me explain, present 

20; 

A. Actually, my first Pigford case was assigned 

20 

something of the same issues? 

21 

to me in - 1 believe jt.wais April of 2000. 

21 

A. There are some of the same issues, The Scale, 

22 

Q. As team leader have you done more Pigford 

22 

magnitude is different. 
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1 

cases than other team members? 

l 

Q. Okay? ; . . 

2 

A. More than sonic, less thau others. 

2 

Have Pigford-like cases that might not 

3 

Q. And you said at one time you had ten people on 

3 

necessarily have been Pigford Track-B been handled by the 

4 

the team. 

4 

team in the past? 

'5 ■ 

Can you identify those people? 

5 

\1R. KATERBERG: Objection to the form. 

6 

A. Yes, I can. Let me think about it for a 

6 

Pigford-like cases that might not involve— 

7 

moment. Do you want me to just list their names? 

7 

MS. STEURY: I'm sorry. 

8 

Q. That's fine. 

8 

MR KATERBERG: It’s just a little bit vague. 

9 

A. Dave Harrington, Bob Collcndar, Bill Mackelroy 

9 

MS. STEURY: I'll clear it up. Thank Vou. 

10 

(sp.) George Harrison, Lee Christensen, Roger Hoskin, Bob 

10 

Let me rephrase. 

11 

Dubman, Fakir Bagi, George Wallace and myself. 

H 

BY MS. STEURY: 

.12 

Q. Okay. 

12 

Q, Is this case the only non-Pigford Track-B Case 

13 

A. No, and one who . is no longer on the team was 

13 

that went to the Pigford team? 

14 

Kelley White. 

14 

A. No, it is not, 

15 

Q. Okay. 

15 

Q. Could you identify some others that have? 

1.6 

Are there, other people who have done 

16 

A. There is only one other. And — and l don't 

17 

Pigford-type or Pigford case expert damage reports that 

17 

know offhand tlie name of the plaintiff. 

18 

were not on your team? 

18 

Q. Okay, is it currently pending? 

19 

A. That have done dainage reports? 

19 

A. I think it seems to be stayed or not much has 

20 

Q. ; Urn-hum. 

20 

happened to my knowledge. I don’t -- 1 suppose I' ve only 

21 

A. No, not to my knowledge. 

21 

talked to the economist who is assigned to that three or 


Q: Okay, Dargan Glaze, was he on your team ever? 

22 

four times over the last six or seven months, just in- the 
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1 hallway, so 1 don't know what the status is. 1 

2 Q. Okay^but as far as you know, as of today it's 2 

: 3 not resolved? 3: 

4 A. As far as I know, it's not. 4 

5 Q. And do you kriow when it was assigned? 5 

6 A, It - offhand, I can't say specifically, I 6 

7 would guess it was sometime in the stBiimer. 7 

8 Q, Of this year? 8 

9 A. Last summer, of 2003. 9 

10 g. Of 2003, sorjy, yes. 10 

.11 As team leader do you have — can you describe 11 

12 your supervisory or oversight role with respect to the 12 

1 3 damage reports? And I’m specifically trying to find out 13 

14 whether you read them before they are submitted, wliether 14 

15 you have sign-off approval. 15 

16 How much involvement do you have in other 16 

17. people's reports ini the Pigford cases? 17 

18 A: I have very little involvement. In most cases 18 

19 I never see the report before it is submitted. 19 

20 Essentially, wc'rc a team of economists who work on 20 

2) individual cases. 21 

22 Early in the Pigford process wc would get 22 


that stretches back several years, am I correct in 
understanding that that might go to some other, economists 
rather titan your Pigford team? 

A. If there were — ■ 

Q. Lint-hum. 

A. — a Pigford-like case it iniglit go to some 
odier economist, not on the Pigford team? Yes. 

Certainly that would he a decision made by the 
Department, or the Department of Agriculture. 

Department of Justice, they can pick those 
they want. 

Q. Do they identify mdividuals that they want to 
do these reports? 

A. My name was suggested on this particular case. 

Q. ny? 

A. Not mandated, hut suggested. 

I think by both Department of Justice and 
Office of General Counsel, on the other case which 
started before my involvement. 

In this particular case they just asked for 
somebody. And I, as I try to do when I’m assigning, I 
look for people on the team who have liad experience in 


together to talk about methodological issues, data 
issues, presentation questions, but the case work is done 
independently one from another. 

. Q. Okay."'. 

So, extrapolating from what you just said, 
would I be correct if I understood that you might, for 
example, or you did, for example, have a group meeting 
where you discussed the methodology of the damages 
question as a general concept? 

A. Early in the process there were some meetings. 
That was - actually, most of those took place before 1 
joined the team. And they were early meetings because we 
were given an assignment to work on a number of cases. 
And at that time I think there were only six people on 
the team and they wanted to try to figure out ltow to do 
this as expeditiously as possible using a consistent 
methodology in order to meet the deadlines that were 
placed upon them. :. 

Q. Okay. . 

If tliere arc non-PigfonJ cases tliat present 
what I'm going to call Pigford-like issues, where it's a 
race discrimination case by a fanner for a time period 


1 the same state or county, same commodities, because | 

2 that’s just the economies of scale and getting up and I 

3 getting started on the case. So. I picked somebody who 

4 had that type of experience for the other case. 

5 0- And when you say "experience" you don’t 

6 necessarily mean personal experience in that kind of 

7 farming, hut experience in the data relating to that kind 

8 of farming? •; 

9 A. That's right. .. ~ 

10 Essentially the objective is to minimize the 

1 1 start-up cost. So, people who may have already a farm 

12 model that has the state data, the county' data, the 

13 regional costs of pr oduction data for those commodities, 

14 that’s what wc look for. 

15 Q. Okayi : ' ‘ • 

16 Do you know why your name was suggested? 

17 • A. No. I do not. 

IS Q. Do you have any reasonable guesses? 

19 A, I perhaps am a little bit more known: by some 

20 people than other people On the team who dealt with : 

21 individual Department of Justice attorneys and weren’t 

22 known by other people. I think my own personal opinion 
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I is that there were four or five people on the team that 
.2 were just as qualified as I. 

3 Q; : You mention that one of the goals is to reduce 

4 the start-up costs so that the team member or whoever is 

5 writin g the report doesn’t have to start from scratch 

6 necessarily but is able to build a body of knowledge they 

7 ' already have. 

8 Ai Thatwps the objective in the Pigford cases 

9 when we had a very high caseload with multiple attorneys 
10; coming to an individuai economist with different 

II 'schedules and interruptions and some of those people 

12 still trying to do their normal work time, 

13 As an agency of economists, we look for 

14 efficiencies. 

15 Q, Do you fit that model for this case? In other 

16 words, have you already done other damage reports that 

17 have a lot of similarities to this case so that you had 

18 some start-up savings? 

19 A.; Yes.' 

20 Q. Arid can you identify which, among the ones 

21 that arc listed in your disclosure statement, might be - 

22 you would consider to have those similarities? 

i'.iy. ;• 

1 you tell me who first sjxikc to you about it? 

2 A, Who first spoke to me about it? 'the 

. 3 administrator of the Economic Research Service. 

4 Q. Who is that? 

5 A. Susan Offutt. 

6 Q. Okay, what did she tell you? 

7 A. She said that there had been a request by the 

8 Office of General Counsel for help in a — at that point, 

9 in non-Pigford cases. 

10 Q. And was she asking about your availability? 

11 A. At that point the issue was should we continue 

12 to do this type of work. 

13 Q. And what were the considerations that went 

14 into that? . 

15 A. One of the questions that she was concerned 

16 about is that the Economic Research Service has a 

1 7 reputation for doing objective economic analysis work on 

1 8 policy issues. And she felt that the longer we did these 

19 types of cases, then we run the risk of losing the 

20 reputation for doing objective work. That, you know, the 

21 question would eventually arise well, are you just' 

22 working for the defense or are you simply an agency 

Page23 

f A. Some of these have been so long I have 

2 difficulty’ remembering and separating out these. I have 

3 other cases assigned to me which never goi to a 

4 deposition or a report stage, but which I did preliminary 

5 work on. 

6 Qi Well, this is a question that you can’t fail, 

7 so I’m not trying to put you to that type of test. But 

8 if one jumps a couple jump out that you could direct 

9 . me to, that would be helpful. 

10 A. I can’t remember for these which states are 

R represented and which commodities arc represented. But I 

12 do know that at least one of them was in the state ~ 

13 well, no, I’m sorry, I don’t. 

14 One of the cases that I’ve worked on, whether 

15 it got to the point of a report or not - 1 don’t know' - 

16 was in the stale of Virginia. And I have certainly done 

17 reports that included all of the commodities listed. 

18 Q. Urn-hum. 

19 A. I don’t know whether — m tact, none of these 

20 woiild have hogs. It was another case that I did hogs. 

21 f can’t. I’m sorry. 

22 Q. Nows when you received this assignment, can 

'.Page 25'. 

] providing expertise, data, analytical capability to deal 

2 with an issue, as we did on other things. 

3 Q. Is that one of the reasons you slated in the 

4 opening paragraphs ofyour declaration that this was an 

5 objective report, that your task was to objectively 

6 estimate economic damages? 

7 MR. KATERBERG; Where are you referring to? 

8 MS. STEURY: Paragraph two of his report 

9 THE WITNESS: First line. 

1 0 Yes. Well, one of the — I think the Economic 

1 1 Research Sendee - at two levels. At one level the 

12 Economic Research Service prides itself on doing 

13 objective work. We have this reputation of coming out 

14 differing with the Administration, differing with 

15 Congress, differing with trade associations about the 

1 6 implications of certain policy issues. And we have tried 

17 very diligently to maintain that representation of 

18 objectivity, even to the point of having been denied by 

1 9 the Administration '.he right to produce reports. Which, 

20 you know, in previous days would have been considered 

21 politically incorrect. So, at that level, I mean, the 

22 administrator is very concerned about maintaining that 
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1 

reputation of objectivity. 

1... 

Q. And they ranged less than that? 

2 

But the other level is, this is work which the 

2 

: A -Um-hum, vcs. 

..3.. 

agency does which is not part of our core mandate, which 

3 

Q. Did you talk to the Office of General Counsel 

■: 4/ 

wc : don't get pai d for , and is a di version of resources 

4 

about this task, anyone in the Office of General Counsel 

. '5; 

for doing the tilings iliat Congress lias funded us to do. 

5 

for the USD A? 

6 

BY MS, STEtlRY: 

6 

A. Your question is have I.,, at anytime, talked 

7 

0. ! When you're dojng a defense damages expert 

7 

to anybody in the Office of General Counsel about this 

' 8 : . 

report, are you free — arc you as free, as when doing 

8 

'case?' The answer is' yes; 

9 

the other kind of research analysis, to be objective? 

9 

Q. Okay, thank you. 

10 

A As free to be objecti ve — I'in actually freer 

10 

Did they define the assignment for you, 

ii: 

about what I write in this report (indicating) because if 

1.1 

someone from the Office of General Counsel? 

12 

1 produce a report under the normal HRS it gets routed 

12 

A. Define, the assignment? Not to any extent 

13 

through a bunch of clearance processes. This report 

13 

greater than would have been the types of tilings we had 

14 

essentially has not been cleared by anybody in the 

14 

talked about very occasionally with respect to Pigford. : 

15 

Economic Research Service. 

15 

Q. Can you give me an example? 

.16 

: Q. Okay. 

16 

A. On several occasions I had meetings with the 

17 

Have you ever written a report that did find 

17 

Office of General Counsel to bncf them on our 

18 

economic damages? 

18 

methodology with respect to Pigfoid, the data sources 

19 

A. Yes, I have. 

19 

that we used, the way that we presented the materials. 

20 

MR. KATERBERG: If I could just -I want to 

20 

Q. Were there evei any discussions about 

•21- 

caution the Witness. We do - we are awaitingthe order 

21 

outcomes’’ 

22 

from the Court whi ch would allow as to produce the past 

22 

A. Not to my knowledge 
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l 

reports that Dr. Trestle has submitted. And 1 would 

1 

Q. 1 assume you had some interaction with the DOJ 

:2 

caution the Witness to not identify any specific 

2 

lawyers that are handling this case? 

3 

conclusions or the substance of any report and link that 

3 

A. With ttxis case? 

4 

to a particular individual or any claimant until we get 

4 

• \ Q. Yc.s. . 

5 

the clearance of that order. 

5 

■ . A. Yes, 1 have. 

6 

MS. Sl’EURY : Riglit. And am I correct that 

6 

Q. Would that have been primarily Mr. Kennedy or 

7 

your caution is dont link it to a particular individual'’ 

7. 

Mr. Katerberg? 

8 

MR. KATERBERG : Or reveal the substance of a 

. 8. 

A. Primarily, both of them. 

9 

particular report: 

9 

Q, Both of them, okay. 

10 

MS. STEURY: In an identifying way. 

10 

Who defined the task for you? 

1 1 

MR. KATERBERG: Exactly. 

11 

A. Will you please elaborate "define the task"? 

12 

MS, STEURY: But I'll stick to dollars in my 

U 

Q Okay, sure. 

13 

questions. 

13 

I'm going to start with the premise that they 

14 

BY MS. STEURY: 

14 

say we need a damages report and an estimate of economic 

15 

Q. What was the largest economic carnages that you 

15 

damages. Then did they tell you how to do that, where 

16 

found, do you know? 

16 

tliey wanted you to come out on that, those sorts of 

17 

A, That I’ve found in a report that I submitted 

17 

things defining the task? 

.1.8 

for deposition, i believe it was $560,0001 

18 

A. Tliey defined the task to the extent that they 

19 

Q. And that advises me that there was at least 

19 

needed a damage report. There was no discussion about 

20 

pile where you found positive damages. 

20 

methodology, about where they thought it should come out. 

21 

Did you find any more? 

2.1 

about any questions about either liability or damages. 

22 

A. . Yes. 

22 

Q. Okay. 
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1 So, did they communicate to yurfariy position 

2 on liability? 

3 A. No. We’ve never talked about anything about 

4 liability, 

. ■ .5 . . . Q. So, did you understand, as part of your task, 

6 that you wefo to assume liability and, therefore, that's 

7 what triggers the damages report? 

8 A. That is die standard methodology that vve use 

9 in both the Pigford — in these types of cases. 

10 Q. Okay. 

11 So, it's fair for me to assume that you 

12 believe your damages report assumes liability and answers 

13 the Subsequent damages question? 

14 A. Tile way the methodology is developed is that 

1 5 we assume that a farmer with a comparable type of farming 
lb operation, operating without discrimination, what their 

17 income would have been. 'Alien to the extent that their 

18 income, was less than that, we attribute that to the 
■19 . alleged discrimination. . 

20 Q. When it came down to the lads of the case 

21 that you needed to work with, did you receive those from 

22 Mr. Kennedy, from Mr. Katerberg or was that mostly from 

Page 32 

1/ MR. KATERBERtr if you know. • 

2 THE WITNESS: They were part of files that the 

3 Department of Justice had. I presume they were produced . 

4 for you as well. 

5 BY MS. STECIRY; 

6 Q. Did yon happen ki notice that down iri the 

7 comer there was a little stamp on them? 

8 A. No, I did not initially because the Pigford 

9 cases did not have BATES stamps. So, before this case I 

10 had no idea what a BATES stamp was, So, I don't know' 

1 1 whether they had BATES stamps or not. 

12 Q. Okay. 

13 Now, before wc leave foe issue of objectivity, 

14 let me pose this question to you: Do you believe that 

15 your report represents - I'm going to use the wand 

16 "scientifically"— and by that 1 think I mean provably 

1 7 or demonstrably, given the evidence that exists, the very 

1 8 best, most valid, most defensible choice or set of 

1 9 choices in estimating the damages? Or would you say that 

20 it represents one of perhaps multiple very good choices? 

21 A. I believe that if yeti take into consideration 

22 what I know about this particular case, about what 1 know 

Page 31 

1 documents? How did you -r 

2 A.. There, are quite a number of sources of 

3 information that was useful for developing this case. 

4 One of them was Dr. Kamhhampaty's report. Then there was 

5 the information from the USDA's regional cost of 

6 production. There's data off the Web sites for prices, 

7 state average prices, county average yields. 1 got data 

8 from many of the sources that we talked about yesterday. 

9 Q. It was an unclear question 1 posed to you. 

10 What T was interested in was the facts of the 

11 case as they relate to the Haynies in particular. 

12 A. I have read the deposition of Mr. Haynic, and 

13 I've read the — both the previous report and the current 

1 4 report of Dr. Kambhampaty. 

15 . Q. Okay. 

16 And so, is that where you got the case 

1 7 information from and riot through conversation with die 

18 attorneys? 

19 A. Yes. I did spend some time going through case 

20 file materials to get some of the information there. 

21 Q. Would these r- these were files that were 

22 produced to us in this litigation? 

•' i. - Page 33 

1 about the data that is available, that is both 

2 comprehensive, thorough and covers a consistent time 

3 series over time and what I know about the methodology 

4 that has been accepted for analyzing such cases. That 

5 draws on consistent data then 1 believe it is the best 

6 estimate of economic damages . 

T --; -Q.'., Okay: 

8 Did you hear anything yesterday, either with 

9 respect to the - and by "yesterday" I mean' at 

10 Dr. Kambhampatys deposition --that either with respect 

1 1 to methods, data or the facts — and by that I mean the 

1 2 facts of Mr. Haynies’ farming operation — that gave you 

13 second thoughts about some of the choices that you rriade? 

14 A. 1 heard a number of interesting, innovative, 

15 intriguing ideas yesterday. But I liad reservations about 

16 their consistency, about how they, in fact, did or did 

17 not represent the Haynies' farming operation in 

18 Northumberland County. 

T9. So, although it was interesting discussion, 

20 and certainly there are alternative approaches, but it 

21 did not change my opinion that my analysis is the best 

22 estimate of economic damages. 
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1 Q Okay. 

2 Now. can you identify the things you heard 

3 yesterday about the Hayntcs’ fanning operation that you 

4 weren't sure - 1 forget your exact words, Nit it sounded 

5 to nic like you questioned whether they were accurate or 
• 6 " not. 

" 1 : A. Yoti'vc talking about the Haynies' farming 

8 operation of the analysis, methodology and data that was 
: 9 applied that/we talked about yesterday? 

10 Q, . I was asking specifically about the Haynies’ 

1 1 farming, operation. 

12 Arid perhaps 1 misunderstood your previous 

1 3 aiiswefj but I thought you had said some of the things you 

14 heard about the Haynies 1 fanning operation yesterday you 

1 5 essentially questioned, although that wasn’t your term, 

16 but you had some questions about the accuracy of that. 

17 And if 1 misunderstood that, please let me know. 

18 A. I apologize, I may have misunderstood your 

19 question. I thought your question was not limited to 

20 about the fanning operation, I thought your question was 

21 about what I heard yesterday about the whole analysis of 

22 dial. 

1 participated in government programs, commedity programs. 

2 Q And in what way would your answer inake a 

3 difference? • j 

4 A. If the Haynie fanning operation participated 

5 in government programs during the 80s and early 90s, then 

6 each farm, which, by the Kami Service Agency is \ 

7 designated as a separate farm number, each has an acreage '. 

8 allotment and set-aside requirements, then he would have ' • • i 

9 to farm each of those plots of ground rather \ 

10 independently even though they were contiguous. j 

11 Because he has (o have -- if you have a farm '• 

12 with ten acres, and an acreage allotment for wheal and an 

13 acreage allotment for barley and an acreage allotment fop \ 

14 com, you have to have set-aside acreage for each of > 

15 those So tltose would all have to be measured and ", ! 

16 documented. And so you couldn't just farm a hunch of | 

17 tcn-acre - contiguous ten-acre plots as one. S 

1 8 But if he did not participate in government 

19 programs -- if he did not participate in government ‘ 

20 programs, and 1 woukl be surprised at that, because 

21 generally the Farmers Home Administration required 

22 farmers to participate in government programs, as well as 

1 Q. You are right. My question was multifaceted. 

2 And I thought you gave me an answer to all those facets 

3 and I wanted to zero in on one of those facets. But I 

4 may iiave misunderstood your answer, so let me back up. 

5 Let's focus specifically on the Haynie farming operation. 

6 Did you hear anything yesterday that was 

7 different than what you understood about the Haynies' 

8 farming operation as you wrote your report? 

9 A. 1 do not believe I heard anything that I would 

10 consider dociimentablc evidence that led me to understand 

1.1 the Haynie operation differently. 

12 I did hear discussion about the contiguousness 

1 3 of some farms which is alleged, that there would be more 

1 4 contiguous than what I was led to believe. That is one 

15 thing! 

16 Q. And we can take these serially. If there was 
. 17 evidence that Convinced you that there was more 

IS contiguousness io the tracts of land than you had so 

19 assumed in your report, would that change your view of 

20. the Correct way to estimate damages? Would it change 

21 your damages estimate? 

22 A, That depends on whether the Haynie uperatioti 

.: '■ '•'•Page 37 '■ 

1 to maintain crop insurance. 

2 But let's say for a moment that they did not ■■!..'■; 

3 require that, in this particular circumstance that they 

4 waived that general requirement, then he would have been ./ . ■ 

5 able to farm them contiguously. And that would make some ; 

6 difference in the efficiency of machinery use, the acres | 

7 per hour that machinery could cover and the labor 

8 efficiency of the operator of that machinery. 

9 Q. Lei me make sure I unders tand the situation 

10 you're setting up. j 

11 Are you telling me that, as you understand the j 

1 2 government set-aside programs in place in the 80s. that 

13 if there was a ten- acre plot o Hand on the east side of | 

14 town, and a ten-acre plot of land on the west side of $ 

15 town witli different farm numbers, that the set-aside j 

16 would liave to be for each of those plots - let me 

17 rephrase! • ; 

18 Is there no mechanism for accumidatong the 

19 set-asides to make farming more efficient? For example, 

20 if you have, hypothetically speaking, ten small plots of 1 

21 land and you need a ten percent set-aside, and they are 

22 all ten-acre plots, could you use one of those plots as a : 
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set -aside r.r d the ocher nine to farm? 

2 A. No. you could not. 

3 0. You believe that's against the regulations? 

4 A. I he set-aside is per final. 

5.. Q. Okay. ” 

6 l et’s tiim -- this always happens,, that you go 

7 way out of order - but what do you understand the term 

8 "farm" to mean as it is used by tlie ASCS and as it is 

9 reflected in your Exhibit E to your declaration? 

10 A. 'Ilie ESA has forth numbers — 

1 f Q; Llm-hum, 

12 A. - so, a farm might have more than one tract 

13 : of land if by some historical reason that those two had 

14 always been fanned by the same owner, same operator, so 

15 that could be the case. 

16 i Q. Now let me make sure I understand. 

17 You could have one farm number with two 

18 separate plots of land? 

19 A. That's right. 

20 Q. Identified by that single farm number? 

.21. A That is correct.: 

22 Q. Okay. 

Page 40 | 

1 provision where I could aggregate those. That’s usually ! 

2 not done, is niy understanding. It's usually not done; v 

3 they remain separate fanning operations. Ili an estate 

4 when it's settled, there n:ay be provisions for 

5 aggregating some as well. 

6 But these farms here, each has a separate farm j 

7 number, each has its own base acres, and if participating j 

8 in the government program, would have their own i 

9 set-aside. 

10 If I may continue a moment, you used the ■ 

1 1 example of two tracts across town. Let's say there are 

12 two tracts adjacent to each other. Each farm would need \ 

13 its own set-aside. That does not mean that the farmer, |i 

14 the operator, couldn't put those two set-asides joining 

1 5 each other, but if you have one tcn-acrC tract and " 

16 another ten-acre tract right beside them, each has to 

17 have its own set-aside acres. 

18 Q. Let me make sure I understand. I 

19 If you have a tcn-acre tract that abuts " j! 

20 another ten-acre tract -- ! 

21 A. Uni-hum 1 

22 Q. —Is this under the scenario of two different 1 

Page 39 

1 A. But once you have that farm number with two 

2 tracts, and then you go over here and you decide to rent. 

3 lease or buy another farm, that that farm number remains 

4 separate from the first farm that I have described. 

5 Q. Before you go on, let me make sure. 

6 This first farm that you described - 

7 A. The first farm with two tracts. 

8 Q. -- witlt two tracts, are those necessarily 

9 contiguous tracts or could they be across town? 

10 A They need not be. 

11 Q. Could they be in different counties? 

12 A. That's a good question. I do not know, 

13 Q. Okay. All right. We can continue. 

14 A. Good question. 

15 So, you get the third tract of land that 

16 already has its own farm, it remains a separate one 

1 7 unless there is something done, some action taken to join 

18 them. In these cases those actions were not taken. 

19 Q. What kind of actions could be taken? 

20 A. If I own the first two tracts, and I buy the 

21 : second -- the third tract, then there is a provision — 

22 . at least at some points iii time there has been a 

Pag«4i i 

1 or one different - sony, of two different farm numbers E 

2 orate? - 

3 A. Two different farm numbers. 

4 Q. Two different farm numbers, and you have a 

5 ten-percent set-aside, you have to take one acre from the 

6 one tract and one acre from the other tract. 

7 A. (Nodding head up and down, inaudible 

8 response.) 

9 Q. You could not choose, let's say, the low-lying j 

10 comer of the 20-acre tract and set that aside, because | 

11 that’s the reasonable farming thing to do, because it j 

12 slays wet all the time, for example, and the yield in j 

13 that two-acre comer is always worse, you could not do A 

14 thai? 

15 A. It's my understanding that is not done. It ; 

16 caimot do that. ;■ 

17 Q. Do you have any information, one w r ay or '. 

18 another, whether these — I'm going to call theni pol icies J 

19 — were actually enforced in operation? 

20 A. I do not know if they were. enforced iiu i 

.22 operation and in Virginia. 1 know that they were j 

22 enforced in the state of Kansas rigorously. ! 
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<j. Was that at the time that you were farming'* 

2 A. It's been over a ten,. I Sfyear period; 

3 Q. Okay. ; 

4 Would there be any data collected on that that 

5 the ERS would have? 

6 A. What kind of data are you referring to? 

7 Q. Whether or not these policies were, in fact, 

8 observed iii the field? 

9 A. It is my understanding that the ASCS, during 

10 those periods of time, did spot checking. That’s not to | 

11 say that they checked every field every year. But a 
.12 farmer had to c erti fy their acreage, identify their 

13 acreage for each crop and the set-aside, and there was 

14 spot checking done on that. And if it found that a 

1 5 farmer was not in compliance he could have lost his - 

16 the benefits of participati ng in the government programs. 

. 1? Q- Okay. •• 

18 Now, as I set up the example it was designed 

19 to show that this would be kind of a foolish tiring for 

20 the fanner to do, to not take advantage of the best soil 

21 in the 20-acre tract that we were discussing earlier, 

22 hypothetically. 


1 A. You mean one fann number that jointly owned 

2 by more than one person? 

3 0 Yes. 

4 A Yes 

5 G <Jkay <\nd L in thinking more m (he nature ot 

6 siblings and cousins lather than spouses. 

7 A It could be either. 

8 Q. Okay. 

9 What is the magic then of a farm number? What 

10 does it represent other than an historical artifact? 

11 A. It represents a history of acreage and 

12 production from which is generated base acres and program 

13 yields for the purpose of participating iii government 

14 programs which is used to generate the benefits, the 

15 payments under those government programs. 

16 You have to have a history of base acres and 

1 7 program yields in order to - in order to calculate the 

18 program payments that are generated. 

19 Q. So, these (ami numbers are like location 

2(1 units, much like a county might be; is that a fair thing 

21 to say? That they arc just a way of tracking things, 

22 they don't necessarily - they arc not coterminous with 


1 What’s the government's thinking, do you know? 1 

2 A. No, I’m not sure what the government’s 2 

3 thinking is because J’nr not part of the organization that 3 

4 makes these regulations or administers them. 4 

5 But I think the provision is tiiat - or the 5 

6 thinking is. my presumption is, that you have a number of 6 

7 farms tiiat one farmer might own. The reason for having 7 

8 this set aside program is supply controls. Back in the 8 

9 80s and the acreage reduction program, the objective was 9 

10 supply controls. If you let a farm plant only the best 1 0 

11 acreage, selected from all of his farms, that is what the 1 1 

12 profession refers to as slippage, that would go against 12 

13 the grain of the objectives of the program. 13 

14 Q. I understand. Ihank you. 14 

15 So, it is possible that one farmer could — 15 

16 ftn sorry, one landowner could have several adjacent farm 16 

17 numbers in this list. 17 

18 , A. . (Nodding head up and down, inaudible . . . 18 

19 response.) 19 

20: Q. Is it also possible that one landowner — 20 

21 sorry, is it also possible (hat there could be multiple 21 

22 landowiiers of any particular fann number in this list? 22 


owner, they arc not coterminous with land, but they 
provide a counting mechanism? 

A. Coterminous with owner and coterminous with 
land? 

Q. Yes. What I'm saying is, that the farm number 
88 might have five owners, or conversely, farm number 88 
might liave one owner and be comprised of three of four 
different plots of land in different areas, so it's 
neither coterminous with a farm number, does not identify 
a single owner, nor does it identify a single piece of 
land but it's a counting mechanism. 

A. It identifies land, but not necessarily a 
single tract. 

.. Q. Right. . 

So, as a unit, farm number 88, is it really .a 
counting mechanism, a historical - 

A. Yes, I think that's fair. 

Q. Okay. Now I'm going to back up. 

Can you estimate about how much time you spent 
preparing this report? 

A. That would be difficult to do. Essentially, 
since — since I got started on this report I've had tvvo 
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1 

tiill-i r ic jobs, because 1 have icspoiusibilitics to Uk- 

1 

A. Colleagues. : { 

7 

Department foi a publication for which the clearance 

2 

Q. Colleagues. 

3 

draft went out Ft iday. And because 1 was working on both 

3 

So, did the lawyers see any part of this? 

- 

■s inulianeoasly, work davs, weekends, nights, the number 

4 

A. Yes, the lawyers have seen this; I have 

5 

of hours 1 don’t know. 

■5- 

provided them a draft. I was wanting to know 1 whether, m 

6 

1 suppose I would say - well, some weeks it 

6 

the nature of the amount o f detai 1 , and there are also 

7 

was half-time on this anti sometimes - some weeks it was 

7. 

formatting questions, because what we did for Pigford was | 

8 

almost full-time' on tlus. 1 ast month. I'd say about — I 

8 

very different, much more streamlined process. And since ; 

9 

don’t kro'.v. 80. a hundred - no, more than that. 120 

9 

I had not done one of these, the only essentially 7 

10 

hours maybe. 

10 

prototype 1 had was Dr. Kambhampaty's. and I wanted to i 

ii 

Q, Okay. 

11 

check with them to make sure 1 was meeting the 

12 

A. T don't know. I reallv don’t know. 

12 

requirements. 

13 

Q. Fair enough. You gave me some estimate that I 

13 

And so, I wasn’t aware of, say, the list of 

14 

caxi work with. 

14. 

references, for example, and l wasn’t aware that I needed 

15 

Did you start on this before you saw 

15. 

to put in a list of the cases that I worked before, so it 

16 

Dr. Kambhampaty's report? 

16 

was that type of review. 

17 

A. Yes, I did. 

17 

Q. . Okay. Okay. .. 

18 

I’m sorry, let xnc correct that. Yes, I did. 

18 

And did the - did the lawyers’ review of your 

19 

but shortly after I started on it 1 saw his preliminary 

19 

draft expert report result in any feedback to you from 

20 

report, his previous report. 

20 

them ’ Not m terms of the list of relersnces or the list 

21 

Q. Okay. 

21 

of cases, but in terms of the substance of your findings 

22 

When in the year did you start working on 

22 

or the methods you used or anything like that - ’ 
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1 

A. Die feedback came in two points. One, it was 

.2- 

A. Well, the meetings about working on this 

2. 

pretty much editorial, cosmetic. It's obvious I don't 

3 

occurred in August, I believe. And then I had my first 

3 

know' how to spell "plaintiffs" in pluTat. There arc just 

4 

meeting at the Department of Justice, which would 

4 

a number of things like that. My fingers mistake country 

5 

probably have been in early to mid-September. 

5 

for county. 

6 

Q. .And was that meeting with Brian Kennedy? 

6 

So, there were editorial feedback, and then 

7 

A. Yes, it was. 

7 

occasionally there were some questions about this isn't 

8 

Q. Was it with anvone else? 

8 

clear to me, what does it say, that sort of thing. 

9 

A; Paul Dillard. I believe his name was, came in 

9 

Q. Did they ever suggest additional analyses? 

10 

for part of that meeting. As I recall, he came iri part 

10 

A. Not that I can recall of, no. 

11 

way through and left before the meeting was done. 

11 

Q. . Okay. . 

12 

Q. Okay. 

12 

So. I think 1 understand your answer to be 

13 

Did anyone else work on this product, your 

13 

that only you drafted this report - 

14 

expert report? 

14 

A. That's correct. 

15 

A. Nobody else specifically worked on the report. 

15 

Q. - although you took some editorial comments 

16 

] have asked a few of my colleagues questions about 

16 

from other people? 

17 

various issues and topics and data and information. 

17 

A. Right, um-hum. 

18 

Q. Did someone else read it before you finalized 

18 

Q. And in terms of the analysis, did you have 

19 

it? 

19 

anyone assist you with the analysis in identifying the 

20 

A. No: there is a couple of paragraphs that have 

20 

sources or gathering the sources or the information that 

21 

been read by people. 

21 

you used? 

22 

Q, Colleagues or the lawyers? 

22 

A. No. I did not. 
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’■ Page 52 

1 

Q. Okay. And did yon check all your own work? 

1 

yeah. 

. . 2 

A. I tried to. 

2 

Q. The number on line 2 of your Exhibit K is 176, 

3 

Q. To the extent it was checked, it was' you? 

3 

comma, 638; right? 

4 

A. To the extent it was checked. it was me. 

4 

A. Correct. 

5'. 

Q. Okay, let's turn to Exhibit K iii your 

5 

MR. KATERBERCi; 1 drink two of the. digits got. 

6 

declaration. 

6 : 

transposed. It's 683, not 638, right? 

7 

is it fair tb characterize Exhibit K. as Sort 

7 

MS. STEURY: He's absolutely right. Thank 

• :8- 

of the summary statement of your net income analysis 

8 

you. 

9 

approaches? You have an alternative scenario down at the 

9 

BY MS. STEURY: 

10 

bottom, and that's why I ased the plural. 

10 

Q, 1$ that a rounded figure when you compare it 

11 

A. I would characterize it as a summary of the 

11 

to the figures in Dr. Katrbhampaty’s column? 

■12. 

summary of the net income analysis. 

12 

Dr. Kambhampaty's column lias cents past the 

.13 

Q. Okay. 

13 

decimal point; right? 

■14 

It does not relate to the net worth analysis; 

14 

A. Correct. 

is.: 

is that correct? 

15 

Q. Do you sec in that column a number that looks 

■16 

A. That is collect. 

16 

a lot like 176,683? 

17 

Q: Okav. 

17 

A. Yes, I do. 

IS 

And the first thing you do on line 2 is take a 

18 

Q. Does this make you question whether or not 

19 

correction for an error in addition for Dr. Kambhanpaty’s 

19 

Dr. Kambhampaty had an error in his calculations? 

20 

math calculations. 

20 

A. No. I suspect that that is my error because I 

21 

A Urn-hum. 

21 

ke>'ed in these numbers into a spreadsheet, so 1 imagine 

22 

Q. Do you recall that? 

22 

it is my cnor and when I checked it I missed it. 
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Pass 

1 

A. Yes. 

1 

0- Okay. 

2 

Q. Did you double check that? 

2 

So. you took h:s numbers, keyed them into a 

■.■y 

A, 1 thought 1 did. 

3 

spreadsheet so you could do your work? 

.4 

Q. Do vou recall where it comes from? 

4 

A. Not so that I could do my work, so 1 could 

5 

A. 1 need to get Dr. Kambhampaty’s report. 

5 

make comparisons. 

6 

And your question is? 

6 

Q. Comparisons. 

7. 

Q. Do you remember where you thought you found 

7 

Could that error in your spreadsheet have 

8 

the error in the math? 

8 

infected other parts of your analysis other than this one 

9 

A. It's either when you total up the column of 

9 

place where it shows up as an error? 

10 

total damages on page 1 of his Exhibit G - 

10 

A. No, it would not, because this number is in no 

11 

Q. Um-hum. 

11 

way linked to my analysis. 

12 

A. . or it's when vou total up the net damages. 

12 

Q. Okay. ■ 

13 

Q. So, you are indicating that it would be — 

13 

Wbi 1 e we’re bac k here on Exhibit K, why don't 

14 

your assumption is that it would be in both columns if it 

14 

we go on to item number 3 I’m sorry, I don’t mean 

15 

was present or - •'... 

15 

that. I mean item number 5, which is a bad way to refer 

16 

A : No, 1 can't - I have penci led in under the 

16 

to it, so lei me restate that. 

.17. 

far right column, titled total damages 

17 

Under the column Plaintiffs analysis, in line 

IS 

Q. Um-hum: 

18 

number 5, you have taken a deduction. I'll call it, or a 

19 

A, - the number 12.000 - SI 2,051 ,715.83. 

19 

discount of $2,657,168.00; is that correct? 

20 

Q. And do vou recall if you derived that number 

2(1 

A. That’s correct. 

21 

by adding his column? 

21 

Q. And you have done that to adjust Tor what you 

•22. 

A, I presume that's — yeah, I presume that's — 

22 

called a "net present value"? 
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i . 

A. That's correct. . 

1 

have estimated as the economic damages is in 1 983 

2 

Q. Whereas Dr. Kambharnpaty's analysis had used 

2 

dollars? .. 

• 3 

2002 dollars? . 

.3 

A. That’s correct. . 

.4 

A. That's right. He had converted his net 

4 

: Q. Okay. 

' 5 

damans year by year to 2002 current dollars. 

.5. 

Aside from the instructions from the lawyers, . . 

6 

Q. Okav, do voit understand that in damages 

6 

as an economist, is this the calculation you would use in 

: 1 

calculations awards are made in current dollars? 

7 

calculating damages that span a period of 20 years? 

8. 

N1R. KATERBERG: Objection, calls for a legal 

8 

A. I believe there are arguments on both sides 

9 

conclusion. 

9 

for that; that’s a disputable issue. And it gets into 

10 

MS. STEURY: Aside from his objection, you can 

10 

questions — questions and issues related to a variety of 

i: 

answer. 

11 

things. 

12 

THE WITNESS: Yes. 

12 

Q. Okay, do you understand that the adjustment 

13 

Wha: we have dcoe in all of the Pigford cases 

13 

that Dr. Kambhampaty took to reflect inflation? 

14 

is this has never been included iit any of the analyses 

14 

A. Converting it to net present value? 

15 

that we have done nr, to; my knowledge, any of the awards. 

15 

Q. Um-huni. 

16 

And my understanding, from discussion with several 

16 

A. Yes. 

17 

attorneys in the Department of J iistice, is that we were 

17 

Q. Do you understand it to reflect more than 

18 

not to include this. 

18 

inflation 7 

19 

BY MS. STEURY; 

19 

A. I really didn’t go into that part of his 

20 

Q. Okay, so it was an instruction from the 

20 

analysis at all. 

21 

attorneys? 

.71 

Q. Okay, do you understand it to represent 

.22 

A. Initially, remember, I referred to those early 

22 

interest? 


Wge 55 



1 

meetings of the Pigford team where we talk about 

1 

MR. KATERBERG: Objection, calls fora legal 

2 

methodology. I wasn't present at those, present at those 

2 

conclusion 


meetings, but my understanding was that that was one of 

3 

MS. STFURY 1 disagree, but it coesn t 

4 

the questions that cattle up. And the instruction was not 

4 

matcer. 

5 

to include it. 

5 

You can go ahead and answer. 

.6 

Q. Okay. 

6 

THE Wi rNESS: 1 didn’t go to look and see how 

7 

Just so I understand it. did either of the 

7 

- what factor he used lor deflating it. So, I don't 

8 

attorneys iil this case. or any of the three that you 

8 

know whether it would be interest or inflation. 

9 

might have spoken to. or anyone from tile Office of 

9 

BY MS. STEURY 

10 

General Counsel involved in this Case 00-2516, discuss 

10 

Q. Okay, do you acknowledge there's a difference 

11 

tllis with vou and tell you that it was inappropriate to 

n 

between inflation and interest? 

12 

include them? 

12 

A. Absolutely. 

13 

A. .1 think the conversation tliat I had said we 

13 

Q. So, as an economist, aside from the issue of 

14 

didn’t include this in Pieford. And we were essentially 

14 

whether the definition of "interest" requires a legal 

15 

instructed not to include it in Pigford, I presume we 

15 

conclusion, as an economist you know that there's a 

1.6 

don’t include it here, and I think the response, in 

16 

difference?.. 

■ 17. 

essence, was that’s correct. 

.17 

A. Y’es, Yes. • 

18: 

Q. Okay, thank you.: 

18 

Q. If you had been injured 20 years ago, and you 

19 

In vour calculation of the total without the 

19 

were going to be compensated for that injury today, would : 

20 

conversion to the Year 2002 dollars, am I correct in 

20 

you think it was un fair to compensate you Without an 

21 

understanding that the total for 1981 then — sorry, 1982 

21 

adjustment for inflation? 

22 

then is in 1982 dollars < and the total for 1983 tliat you 

22. 

A You're asking me my preferences, vyhat I would 
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1 

like as an individual 0 

1 

and we'll deal with il alter that, s 

2 

0 Yes 

2 

A. This is a copy for you, so I have — • . • 

3 

A. Oh, absolutely I would like to he. but dial’s 

3;. 

Q. Okay. 

4 

separate from a legal question. 

•4 

A. — it with me. § 

. -5 • 

Q. 1 unders laird that! 

5 

This is the cost of production esliuiaics by jj 

6 

MR: KAl’ERBERG; Ellen, would this be a good 

6 

commodity, by year, for the regions that would be 5 

•7 ' 

time to take a mid-morning break? 

T 

applicable to this case. So, it has cost of production ...j 

.8 

MS. STEURY: Yes, please. This is fine with 

8 

for com from — in this case I have 1980 to 2002. . j 

9 

me. .. • 

9 

Q. For which region? « 

10 

(Whereupon, there was a short pause in the 

10 

A. This is the Southeast Region from the 1980s 

1 1 

proceedings.) 

H 

and 1995. And the Southeast or — and the Southern 

12 

MS. STEURY: We’re back on the record. 

12 

Seaboard Region for the subsequent years. That was the ;■ 

13 

BY MS. STEURY: 

13 

year. Tlie 1995-96 distinction is the year when the 

14 

Q. To back up a little bit, Dr. Trostle, I had 

14 

change was made in the regions, So, I have that For 

15 

asked that you bring some documents that you might not 

iis;. 

com, for soybeans, for wheat, for barley, and for : 

16 

have otherwise produced already. 

16 

farrow-to-fmish hog operations. 1 

17 

Did vou bring those today? 

n 

What 1 might do, before 1 go fiirther, is : ■ j 

18 

A. I have documents. I’m not sure what 

18 

indicate this (indicating) is a brochure put out by the j 

19 

Specifically you're asking about. 

19 

Economic Research Service which shows those regions. So, jj 

20 

Q Okay, let me back up. 

20 

if there's questions about that, that is there. ! 

21 

Did vour lawyer communicate to you that I had 

21 

Tlien 1 have costs of production published by 1 

22 

asked for a spec i fic set of documents? 

22 

Virginia Tech, put out by Virginia ' 1 ech by the crop 


.'.F» «e59; 
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1 

A. Specific set of documents? 

1 

science extension specialist, Virginia Tech, for 

2 

Q. Yes. 

2 

sovbeans, flill season versus double-cropped, which shows 

3 

A. No, just documents. 

3 

not only the cost of production but also the yields 1 

4 

Q. Notes of conversations or - 

4 

attained for each of those. 

5 

A. I have no notes of conversations. 

5 

And this is for the year 1995. And 1 should 

6 

Q. Okay, that answers my immediate question. 

0 

note that this is not full costs of production because it 

7. 

A. Okay. 

7 

does not include costs of land, overhead or risk • 

8 

Q. Do vou believe that you have referenced 

8 

management. 

9 

everything you relied on for the report - let me 

9 

Then I have, produced by North Carolina " 

10 

rephrase. 

10 

extaision service - I apologize, what I just gave you . ■ / 

11 

Do you believe you have documents with you 

11 

was North Carolina. • . : 

12 

today that are responsive to my request that came with 

.12 

Here 1 have tlie similar statistics for s 

13 

the deposition notice? 

13 

Virginia, published by the Virginia Cooperative Extension 

14 

A. Hopefully. 

14 

Service, and again it shows costs of production and , . 

15 

Q. And they are not duplicative of things that 

15 

yields. And once again il is h mited to variable costs 

16 

have already been introduced? 

16 

of production. It docs not include some fixed costs such 

17 

A. Some of them were introduced yesterday. 

17 

as land, so it is an incomplete economic accounting of ; 

18 

Q. Let's see the ones that weren't. 

18 

die comparisons of producing double-crop soybeans Versus 1 

.19- 

A. The ones that weren't, okay. I'm not sure how 

19 

frill season. 2 

20 

you want to handle this. 

20 

l'm not sure this is relevant, but I brought 1 

21 

Q. Why don’t we do much like wc did yesterday and 

21. 

it along. It's a printout Ifom the NASS, the National 

22 

let me hand them, to me I'll look at them on a break 

22 

Agricultural Statistics Service Web site, that shows how 
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1 they present the data - Sony, I might as well be 

2 showing this to you as I talk about it, I apologize — 

2 : which shows the production statistics. 

4 You have planted acres, harvested awes, the: 

5 yield, which happens to be harvested yield, and then it 

6 lias production units and the value sign. And the reason 

7 why I've done this is to just document that this is yield 

8 per harvested acre. . . . 

9 But I did as an example - and the numbers are 

10 of T here on the side (indicating) about how you would 

11 calculate yield per planted acre. And I just had a 

12 spreadsheet that I included that 1 had done this, 

13 although this is Virginia, not for the national average 
14. yields, where I, in the spreadsheet, inserted the columns 

15 so il was very clear what is yield per planted acre and 

16 what is yield per harvested acre. 

17 Q. So, you are telling me that this document, 

18 which comes from NASS, the publication itself, reports 

19 yield per harvested acre but you did - but using that 

20 same information you calculated yield per planted acre? 

21 A; That is correct. 

22 Q. Okay. 


1 tedious to ferret it put. And. in fact, some of the 

2 earlier ones, probably that data probably only exists as 

3 tile copies by the aulhors m ERS. data which has been in 

4 very heavy demand. 

5 Then I have — excuse me. Also added to tins . 

6 :is information about payinent limitations — : 

7 Q. Urn-hum 

8 A. — under the government programs. Thai is for 

9 an earlier year. 

10 1 also have this (indicating) which is the 

11 cover page and two pages that talk about payment 

12 limitations under the 2002 Farm Act. 

13 T he next item that I have is information that 

14 relates to my other Appendix E. At the bottom of this 1 

15 have a source of Pete Adamson. ESA, and he submitted data 

16 for other years as well. And here is a printout from the 

17 spreadsheet that he sent me. 

1 8 And I should indicate tliaf on each of those I 

19 made the notation that those forms were signed by 

20 Mr. Haynie 

21 Q. Did he send you only this printout and no - 

22 A. lie sent - 


1 And is this for Northumberland County? 

2 A. No, this is the national average yields. This 

3 is the number that Dr. Kambhampaty uses for com at the 

4 beginning of his price series for com. 

5 Q. Okay 

6 . . A. I didn't produce all of those for 

7 Northumberland County; they are available at the same Web 

site, . ■ 

9 Q; Okay. 

10 A, I have here next a spreadsheet which has 

31 government program participation information. 

12 Speci fically, it has payment rates under the old acreage 

13 reduction program, set-aside rates and deficiency payment 

14 rates. And then after the 1995 Farm Bill, when that 

1 5. whole program was phased out and the new production 

16 flexibility contract program was put in place, I have the 

17 payment rates for those as well. T have them for the 

18 commodities of com, sorghum, barley, oats, wheat, rice, 

19 upland cotton and soybeans, not all of which arc 

20 applicable here, 

21 But I've produced this because, although all 

22 of tills data is publicly-available data, it's very 


1 Q. -cover memo? 

2 A. - he sent Excel file, 

3 Q. Excel file. 

4 A. - Yes. • '. 

5 Q. But no cover memo? 

6 A. There was some ~ something that was - yeah, 

7 it had a transmittal - yeah, that's it. 

8 (Whereupon, the Witness handed Counsel the 

9 aforementioned document.) 

10 MS. STEURY : Thank you. 

11 THE WITNESS: Hie next item that I have are 

12 some spreadsheets that I pul together for comparisons. 

13 And they compare my analysis with that of 

14 Dr. Kambhampaty's, looking at differences in yields, 

1 5 costs of production, revenue, net returns, and looking at 

16 the difference in the prices that we used 

17 ;. MS. STEURY: Thank you. 

18 THE WITNESS: The next things that I brought 

19 were just essentially excerpts from the reports that were 

20 submitted yesterday, those (indicating). So, they were 

21 the reports on the -- sony not that one— V 

22 characteristics in production Costs of U.S. corn farms, 
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1 yoar soybean forms, yuur wheat farms and a barley 

2 production costs and returns publication. 

3 Q. OkaV, thank you. 

4 . And those were alt introduced yesterday; 

• 5 right? •' 

6 A. I believe so. 

7". "• Q, Okay. .. 

g A. I also have - you asked. 

9 Q Sony. 

10 A. I also have a printout from the Web page of 

11 ERS which discusses farm financial classifications in 

12 which the farms' financial condition are put into one of 
13.; four categories, favorable, marginal income, marginal 
.14 solvency and vulnerable. 

15 : The reason why I present this to you is 

16 because I classify the Haynies' farming operation, in 

17 1981, as being vulnerable. So, this is a definition and 

18 a source of that information. 

19 0- Thank you. 

20 A. I also have another report, which is not 

21 . referred to ~ 

22 Q. May 1 interrupt? 


1 not included in Dr. Kambhampaty's report, audit's a 

2 similar report, characteristics and production costs of . 

: 3 U.S. wheat farms done in 1 989 by Dargan Glaze. It's an ; 

4 earlier version of the one he did use, so it presents 

5 data for earlier m tiic period. And I just — I didn’t 

6 use it directly in my analysis, but it is consistent with 

7 the set of data. And if you ^ the reason why I 

8 indirectly use it is it describes the low, medium and 

9 high-cost farms and what areas of the country, the 

10 nation, are represented, most represented by tlio$e farms. 

11 BY MS. STEURY: Vv..-' 

12 Q. Let me ask then, did you rely on his report 

13 for that or was that duplicated in the report that was 

14 introduced yesterday? 

15 " A. Neither. 

16 Q Okay. . • • " 

17 A. It was not duplicated in the report. This is 

18 an earlier version of the wheat report that was 

19 introduced yesterday - 

20 Q. Urn-hum. 

21 ; . A. - and I did not use it directly in my report; 

22 it’s not referenced there. I just use it as further 


1 A. Please. 

2 Q T would like to go ahead and introduce this as 

3 an exhibit now because it just would be nice to have this 

4 in the same place where you have just described what you 

5 used for and it is new to me. 

6 (Trostte Exhibit No. 2, marked 

7 for identification.) 

8 THE WITNESS: . May I ask a procedural question? 
. 9 MS. STEURY: Yes.. ;, 

10 THE WITNESS: Do you get those? Do l get 

1 1 those, the ones with the BATTS stamp on them? 


MS. STEURY: T he o 


s with the exhibit numbers 


14 THE WIT NESS: Yeah. 

1 5 MR. KATLRBERG: Is that your only copy? 

16 THE WITNESS: No, ifs not my only copy, but 

17 you gave me the other one anil I - 

18 MS. STEURY: He’ll take that back, but Til 

19 leave this out here where you have access to it in case 

20 you need it. 

. 21 . Go ahead. 

22 THE WITNESS: I have another report, which was 


1 evidence of the regional distribution in the United | 

2 States ofthefamis that are represented by the low cost, . . J 

3 medium cost, high-cost producers. 

4 Q. Okay, thank you. 

5 You have more? : 

6 A I think that's it. 

7 Q, Okay. Okay. ' . . . 

8 Let me also at this point - Mr. Hayuic, may I j 

9 have that back, please, that exhibit? 

10 MS. STEURY: I would like to introduce tliis as | 

11 anexhibit. And I will loosely :cfer to it as the J 

12 Adamson — i 

13 MR. KA.YIBHAMPATY: Spreadsheet? ! 

14 MS. STEURY: Spreadsheet of farm numbers. \ 

15 MR. KATERBF.RO: Do we have an extra copy of I 

16 that? 1 

17. THE WITNESS: 1 think I have one right here' J' 

18 (Trestle Exhibit No. 3, marked l 

19 for identification.) -J 

•20: .. BY MS. STEURY: ■ 

21 Q. Let me turn again to the farm number Exhibit E | 

22 and ask a couple of follow-up questions, ..’I. 
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1 When you were testifying curlier on this, you 

2 mentioned: something known as base acres. 

' 3 A;. Correct. 

4 Q. Tm not real familiar with that term. Can you 

5 - hopefully I’m not asking for a long answer, but can 

6 yoii explain what that means? 

"7 A. The short answer is that base acres arc the 

8 acreage assigned to a farm based on historical plantings 

9 at some point in time that are the area basis for 

10 participation in the program, government program for that 

11 particular crop, ... 

\ 2 . Q. Nciw, let me make sure I understand what tills 

13 is, or the purpose of it. 

14 Is it to get a figure diat represents what is 

15 usually under cultivation on that tract of land so that 

16 this base acre won't reflect some outlier year of 

17 cultivation? 

18 A. Not exactly. The base ades have been 

19 established from long history based on what was actually 

20 planted during a series of years. And dial remains - 

2 1 generally remains fixed. There are certain years when 

22 . the federal farm bill legislation may provide farmers an 

.. . Tagt.72 . i 

1 possible for that farm not to have base acres. .5 

2 However, that seems implausible to me because . 

3 during history, going back to the 70s, there were ii 

4 certainly major economic benefits by participating in 

5 government programs. And so many programs required 

6 cross-compliance, so even if you didn't want to ; 

7 participate in the wheat program you may have had to 

8 certify wheat acres to partici pate in the com program. 

9 Q. if, in fact - 1 understand that your 

10 testimony is that it's implausible that there were many j 

11 farms on this list that had no base acres established, ; 

12 but if in tact, hypothetically speaking, there were a | 

1 3 number of the small farms that had not established base | 

1 4 acres would that change your assessment of the issue here 

15 that we've identified of fuming contiguous tracts of 

1 6 land and the efficiencies that are deri ved therefrom? 

17 A. 1 believe it probably would. As 1 said 

18 earlier, if they were participating in government 

1 9 programs then they would have to maintain all these base 

20 acres. Ifthey were not participating in government 

2 1 programs and never signed up for government programs, 

22 then I believe for almost all - let me say something 

Page7l 

1 opportunity to change that base acres. And there are 

2 certain program provisions that allow — might allow 
• 3 minor adjustments to that. 

4 But, in general, if you — and I’m not 

5 familiar with the years specifically — but in 1985, for 

6 example, they might have used the previous six or seven 

7 years of history for that farm on the acreage planted for 

8 each of the commodities. Base acres may add up to 

9 exactly the amount of cropland on a farm or it may add up 

.10 . to less than the total cropland or, in some cases, more 

11 than the total cropland because of double cropping during 

12 the historical lime period. 

13 Q 1 see. So, the base acres reflect double 

14 cropping? 

15 A. They may reflect double cropping. 

16 Q. Is it possible that on Exhibit E there are 

)7 farm numbers represented where the base acres have riot 

18 been established? 

19 A. That is an interesting question. I suppose if 

20 the landowner or operator had never expressed an interest 

21 in participating in a government program and had never 

22 signed up for a government program, then it would be 

>age.73' 

I with a caveat - then I think that would probably be the 

2' case. 

3 The caveat is because of cross-compliance with 

4 some conservation programs in the past --that might not 

5 be true - back in the 50s there was something called the 

6 soil bank program. And although I'm not sure, my 

7 understanding is even back in those days you would have 

8 had to certify acres, even if you didn't participate in 

9 other programs, that those acres were recorded. And 

1 0 those may or may not have established a base even if you 

II never participated in a program. 

12 Q. Okay. . ; 

13 ' A. That's my understanding. 

14 But my recollection of the -.farm programs in 

15. those early days, particularly when I was overseas and 

16 not in the United States, I'm not absolutely sure about. 

17 Q, Okay.: 

18 But one way or another base acres cither have 

19 been or have ret been established, and ihai's a 

20 verifiable fact. 

21 . ■ "A Yeah. 

22 Q. Did you ask Kir. Adamson for that information? 
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Page 76 

! 

A . Wc did la Ik about base ;tcret>, bul 1 never 

1 

very great extent, you said, both in terras of dollars, I 

■2- 

received - excuse me just one moment, please - what I 

2 

think, and in terms of number of farms? 

3 

got from Mr. Adamson, I bclfcve, is planted acres, not 

3 

A. In die aggregate and in the number of ianns. 

4 

base acres. 

4 

Q. In the aggregate means? 

. 5 

Q. Do you recall whether you asked him about base 

5 

A. His Schedule F income tax return in most cases 

6 

acres? 

6 

shows no income from government programs. And in. the 

7 

A. At one paint earlvin the process I did ask 

7 

years when it does show payments, it's a rather small 

8 

about base acres. T did not — well, and I did not 

8 

amount compared to what would have been possible if all 

9 

follow Up. 

9 

of these farms had had base acres eligible for program 

10. 

One of the reasons why I did not follow up is 

10 

participation and had been signed up. 

11 

because it appeared thai the Haymes did not participate 

11 

Q. Okay • " 

12 

iti government programs to a very great extent, although 

12 

A. In my report, my analysis, I show 

13 

.Dr. fCambhampaty’s report says that they selectively 

13 

approximately one-and-a-half million dollars net benefit 

14 

participated. And since I didn't have that information, 

14 

from participating in government programs on the 

15 

and nobody else seemed to use it, I did not. 

15 

assumption that the Haynies participated to the maximum 

16 

Q. Oh, I see 

16 

extent under a two-entity arrangement. 

17 

When you say it did not appear to you that 

17 

Q. And tiiat is a factor that calculates into 

18 

they had participated to a very great extent, do you mean 

18 

their actual experience; is diat correct? 

19 

by farm number or how- do you mean? 

19 

A. No, that's an assumption I made because I 

20 

A. Either in the aggregate or by farm number. 

20 

didn't have the program participation rate. But 1 

21 

Q. Okay. 

21 

assumed that Farmers Home Administration, in making 

22 

A. Selectively would imply some farms 

22 

loans, would have maybe not required but very strongly 


Page 75 


Page'??- 

1 

participated, some didn't. The — 

l 

encouraged as a provision for participating in the loan 

2 

Q. I'm a little confused. The selective 

2 

programs to participate in the government programs. Arid 

3 

participation characterization, did that not come from 

3 

1 just assumed that, you know, the majority of the 

4 

Dr. Kambliampaty's report? 

4 

farmers do participate in the government programs. 

•;5 

A. Urn-hum. 

5 

Q. Okay, 1 think we just had a terminology 

6 

Q. And so, did you ask for these data and 

6 

miscommunication, so let me introduce this — let me 

7 

information on base acres prior to that from Mr. Adamson? 

7 

first, before I introduce it, see if it works. 

8 

A. Yes, I did. 

8 

1 have made an equation there that I think 

9 

Q. Okay, and - 

9 

represents the equation for damages from a net income 

10 

A, Well, I didn't ask them from Mr. Adamson, 1 

10 

analysis approach. 

11 

asked a general question about die ASCS records as 

11 

A. I read the — this (indicating) and that's 

12 

opposed to the FMHA records. 

12 

understandable- Fm not quite sure what •.the — 

13: 

Q. Okav. And let me — where is Mi - . Adamson 

13 

Q. This was mv way of using shorthand, the 

14 

located? 

14 

minuend and subtrahend, meaning with discrimination and 

15 

A. I'm - I’m not sure. 

15 

without discrimination, I thought it tniglil even be easier 

16 

Q. Okay. 

16 

to track it. 

17 

A. A phone number, but 1 don’t remeinbeT. lie is 

17 

MR. KATERBERG; Do you have an extra copy of 

18 

— I’m not sure whether it's high in die Richmond state 

18 

that by chance? 

19 

office For ESA, or he is - he's here in Washington, 

19 

MS. STEURY: No, but we can set it right in 

20- 

D.C. , or whether he's in the Northern Neck: somew here. 

20 

front of you. 

21 

Q. Let's go hack to tny question about your 

21 

MR. KATERBERG: Yeah, it’s not a complicated 


assessment that the Haynies had not. participated to a 

22 

exhibit. ] 
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1 

MS. SiLLKY: Actually, l do. 1 do. 

1 

average fan uu and how be would he doing it? 

■" 2 ; 

Let me move it as an exhibit. All Tth trying 

2 

A. That analysis excludes government. payments. 

3 

to establish is that this reflects basically the net 

3 

participating in government payments. That analysis. 

4 

income analysis approach that you used and I just wanted 

4 

gross revenue is detennmed by yield times price, . ; 

5 

to make sure vve could use the shorthand and refer to 

“3” 

excluding government payments. Subtract l'roiri that grass . : 

6 

subtrahend ard minuend if that would be Itelpful. 

6 

revenue the costs of production, the full economic costs 

7 

And 111 show vou how I want to use it now 

7 

of production absent any costs of participating in •' 

8 

Hit WITNESS: Okay 

8 

government programs. That is that part of the analysis 

9 

MR. KATERBERG: Trying to show off your 

9 

that it says die average Northumberland County farmer. 

10 

vocabulary, 1 see. 

10 

excluding issues about participation in government t 

11 

MS. STEURY: I had to look it up. 1 admit. 

11 

programs, because the costs of production estimates do 

12 

MS. MCARTHUR; I’m impressed. 

12 

not include specific costs for the requirement to 

13 

MS. STEURY: I could remember subtrahend, but 

13 

maintain set-aside acres. 

14 

'minuend T had to really search for. 

14 

Q. Okay, 1 still think we're having a. 

15 

BY MS. STEURY: 

15 

nuscommumcatioii: And maybe this exhibit was not 

16 

Q. What I wanted to ask you in the last question 

16 

helpful, but let me try it again this way. ; 

17 

before introducing this exhibit, was whether or not the 

17 

Will you please turn to-- 

18 

assumption you made about the Haynies' participation in 

18 

MS. STEURY: Oh, j want to mark it. 

19 

the farm program, the set-aside programs, given that you 

19 

(Trestle Exhibit No. 4, marked 

20 

had what you considered an absence of adequate or 

20 

for identification.) 

.21 

complete information about their operation participation, 

21 

BY MS. STEURY: • 

.22 

whether that figured into the subtrahend. 

22 

Q. Will you please turn to page 3 of Exhibit 1, 


Page 79 


' •' . ' .. ' ’ PageBI. 

1 

A. Yes, it does. 

1 

your declaration? V 

2 

Q. Okay. 

2 

MR. KA JERBERG: His exhibits are by letter. | 

3 

A. In other words, I gave the Plaintiffs the 

3 

MS. STEURY: Exhibit 1 to this deposition. | 

4 

benefit of die doubt by saying they participated by 

4 

MR. KATERBERG: Thank you. Thank you. i 

5 

assuming that they participated in the government 

5 

THE WITNESS: Exhibit 1. 5 

6 

programs to the maximum extent possible. 

6 

MR. KATERBERG: (Indicating.) S 

7 

Q. Right. 

7 

THE WITNESS: Okay: 1 

a 

And tiie effect of that is that the economic 

8 

BY MS. STFURY: ■ | 

9 

— the difference from that equation is slightly reduced 

9 

Q. Now let's turn 16 page 7 pf your declaration. 

10 

or reduced by that .amount; correct? 

10 

A. (Complies.) | 

11 

A. That would - the effect of my assumption 

11 

Q. Paragraph number 9, where you're describing j 

12 

increases the minuend by $1:5 million. 

12 

your methodology under the net. income analysts; correct?.:, j 

13 

Q. I thought you just told me that it was in the 

13 

A. Um-hum. 1 

14 

subtrahend dial the calculation was made. 

14 

Q. The second sentence there says: i 

15 

A. My assumption is in my base scenario, which 

15 

"The economic impact, referred to as. . i 

16 

assumes no racial discrimination. So, net returns from 

16 

'economic damages,' is.lhe difference . , "S 

17. 

farm operation, absent discrimination, which is your 

17 

between the economic conditions of the . | 

18 

definition for minuend, would include the 1 - 

18 

Plaintiffs assuming no discrimination (the 1 

19 

onc-and-a-half million dollars from maximum participation 

19 

without discrimination' scenario).. 

20 

in the government's program. 

20 

Correct? 

21 

Q. Isn’t the minuend the estimate, die 

21 

A. Urn-hum. --.'j 


hypothetical estimate of.lhe Northumberland County 

22; 

Q; Now, do you understand that to be the no . | 
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1 discrimination, that without discrimination scenario, to 

2 be the minuend and the discrimination scenario to be the 

3 subtrahend? 

4 A. Ido. : 

5 0 . - Now, where did you assume: Plainli ffs 

6 participated — and I understand it tu be fully - to the 

7 maximum possible - 

8 ; A. Urn-hum. 

9 Q. —in-' • 

10 A. In the minuend. 

11 Q. Okay, And yon did not make - what did you 

12 assume on Plaintiffs' participation in the subtrahend? 

13 . A. Similarly to Dr. Kambhainpaty, essentially we 

14 assumed that to be zero, excluding consideration of 

15 . mitigating income. 

16. Q, Okay, 

17 MS. STEURY: Pm going to take a break now. 

■18'' ; "• MR. KATERBHRG: Certainly. 

19 (Whereupon, there was a discussion held off the 

20 record and a short pause in the proceedings.) 

2 1 MS. STEURY : We're back on the record. 

22 \ BY MSi.STEEIRY: 

Tajje84 : ; 

1 and the cum program. And after che 1995 Farm Bill, the ' 

2 soybean production flexibility contract. You add all of 

3 tliose payments up. They are included in the revenue i 

4 column in ihe same way the costs of participating in | 

'5- those programs, which is thc cosl of maintaining j 

6 set-aside land, is included in the cost estimate, which 

7 is the column to the right j 

8 Now just beat with me a moment. So we’re J 

9 doing this commodity by commodity. And when you get over ! 

10 to — I'm sorry, so when you go back— when you add 1 

1 1 those up for all of those commodities you. in some years, 

12 end up with a total government payments that exceed the 

13 payment limitations. Payment limitations are not by I 

14 commodity, they are by farm. So, you cannot Subtract ' | 

15 them out commodity by commodity. j 

1 6 This block at the bottom, ihe last block on | 

1 7 the last page of Exhibit J (indicating) represents the ‘ 

18 reductions in the farm's - not the farm’s — in die farm • j 

19 operations's total goveminent payments that would have 

20 been imposed by the payment limitations. j 

21 Q. When you say by farm, do you mean in this 

22 particular instance to refer to Mr. Ilaynie or do you mean 

Page Si 

1 Q. Having established my confusion, could I ask 

2 you to turn to Kxliibit J of your - Appendix J of your 

3 declaration? 

4, . A. (Complies.) 

5 Q. And I see on the last page, the last table of 

6 Appendix J is something you title other adjustments, 

7 payment limitations. 

8 And in. light Of the government benefits 

9 payments discussion that we were having just before we 

10 went off the record, can you tell me what these 

1.1 represent? 

12 A. Yes. Let me begin by going back and let's 

13 take an example of wheat. So. on the page before, the 

14 top has wheat. That revenue that you see there-..: 

15 Q. Is that the second column in? 

16 A. Yes, um-hum. 

17 Q. Okay. 

18 X A, The one at the top says 54,200. 

19 Q. Yes. 

.20 A;. That includes government payments, okay? So, 

21 you add up the government payments if you would have 

22 participated in the wheat program and the barley program 

Page 85 

1 to refer to tliose numbers, the farm numbers? 

2 A. I think I corrected myself when I said by farm 

3 and I said for die farming operation. This would he the 

4 government - jet me back up just a mo ment. S 

5 Commodity by commodity the revenue includes ! 

6 the assumption that the fanning aeration, regardless of s 

7 the number of individual farms, the fanning operation j 

8 would have participated in government programs to the J 

9 maximum extent possible. 1 

10 So, for this particular case that assumes that | 

11 I started out with the same planted acres that j 

12 Dr. Kambhampaty used. I then back-estimated out of that j 
1.3 to find out what the base acres would be and then 1 

14 calculated the government payments commodity by 

15 commodity. I added all of those up. 

16 In some years those exceed the payment • I 

1 7 limitations, so this i s the reduction in the payment • j 

1 8 limitations for the entire farming operation that would ! 

19 be comparable to the acreage planted, numbers used by 

.20 . Dr. Kambhampaty. " 

21 Q. In the last table in Exhibit J, the revenue ; ; ■ • I 

22 column does not vary from the net revenue column; i 
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] correct'' 

2 A. 1 lwi is correct 

3 Because? Would you like me to say because 0 

- y. Vcs 

5 A. Because tlie costs of participation in the 

6 government program are included in the costs for each 

7 individual commodity. 

8 As I said, die revenue initially, the 

9 government program payments are included commodity by 

10 commodity in the revenue and their costs are included 
l l commodity by commodity in the revenue because those 

12 payments and those costs are commodity-specific 

13 The payment limitations is for the entire 

14 forming operation or what we call an entity'. So they 

15 cannot be deducted commodity by commodity, they have to 

16 be deducted from the total farming operation, which is 

17 what I’ve done there. But the costs, which arc zero, 

18 have already been included in the commodity-by-contrnodity 

19 accounting. 

20 Q. Arc your costs that are already reflected in 

21 the commodity-by-commodity tables suhject to die same 

22 maximum limits - let me put it differently. 

Page .88 : 

1 would be. It could be anywhere from aero to a fairly 

2 large numbeT. 

3 Q But a savvy famier coidd kind of make a pretty' 

4 good estimate, couldn't he? 

5 A. A pretty good estimate? I would say that 

6 regardless of how savvy you arc, to have an accurate 

7 estimate requires you'to forecast in advance so. . you're 

8 signing up for a government program for a crop that's not 

9 going to be harvested, in the case of wheal, for eight or 

10 nine months. You're going to be able to forecast the 

11 season average price of that crop from eight or nine ' 

12 months -- Well, let's just say eight months, plus five, 

13 nine to 13 months in advance if you 're going to be 

14 accurate. 

15 Now, you can, say, have a naive model and say 

16 I think farm pnees are going to be the same next year as 

1 7 they were last year. That’s easy. And you say add it up 

18 andsayokay, thisis what my government payment wall be 

19 and it exceeds my payment limitations by so much, which 

20 is what you’re getting to. .And then you would say I 

21 don't want to exceed that. I'm willing to take the risk 

22 tliat prices might be liigher and I would not have exceeded 

- , Page 87 

1 Arc the costs reflected in the 

2 commodity-by-commodity tables calculated as if the farm 

3 operator participated in more set-aside programs than he 

4 could have possibly benefited from? 

5 A. Than he could have possibly benefited from 0 

6 Q. In other words, my question incorporates the 

7 presumption that the farmer can figure out ahead of time, 

8 he knows about the limits, and would not, in fact, 

■ 9 .. . participate in more set-aside programs than he could 

IQ benefit from 

11 A. LeL me answer tliat by saying what they do 

12 include. 

13 They include the assumption that the farmer 

14 participates in government programs to the maximum extent 
.15 possible. That's what the numbers include. 

16 Now, as you suggest, if a farmer said I know 

17 in advance that I'm going to exceed the .payment 

18 limitations, which you caiuiot know in advance because 

19 those payment limitations, poor to the 1995 Farm Bill, 

20 are subject to a deficiency payment which is determined 

21/ after the Crop is liaiyested and by a season average 

22 price, so! you don't know in advance what that payment 

■■■"." ... ••• Page 8.9. j 

1 the government benefit, so 1 will not sign up sonic of my 

2 commodities or some of my land. And the cross-compliance , 

3 varied over time, so you can't -- for any one year you ! 

4 could go back and say what that would be, but in general 1 

5 you can't make that decision. But you could say I'm ./ 

6 going to ; in general, not sign up this. « 

7 In that case, if 1 knew in advance what the ! 

8 decision was going to be, that you would sign up this j 

9 farm but not Ihis farm, then you could go in and say 

10 therefore I’m not going to include the cost of compl iance 

11 on this faim. And you could do that analysis. 

12 But in the economic context somebody — I 

13 would want somebody to give me tlie assumptions about the 

14 decision-making process on how you handle your decision 

15 on where you -- how much risk you arc willing to take ori 

16 meeting or exceeding the payment limitations. 

17 Q. Now, did you calculate tlie payment limitations •• 

18 as 200,000 or HK).O(M)? 

19 A. I - 1 - 1 assumed two entities. Although 

20 Mr. Haynie, according to die Adamson tables, signed up 

21 for all the programs. It is conceivable that he could 

22 have had a power of attorney from his wife to sign up and 
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1 that those individual farms, some of them w-ere classified 

2 by FSA,A$CS in those days, as half of them as 

3 Mr. Haynie’s, half of than as Mrs. Haynic's. So. I gave 

4 him the benefit of the two entities. 

5 In addition, 1 set that as $50,000 when, in 

6 fact, during part of this - oh. throughout the period 

7 when, in fact, part of this lime the payment limitation 

8 was $40,000. So, I gave him, for the simplicity of doing 

9 the analysis, I just calculated it as 50,000, 

10 Q. Looking again at die last table in Exhibit J, 

1.1 . for die year 1992, do I understand correctly if 1 

12 interpret that negative $1 19,698, to mean that the 

13 ' payment - that the assumption is that the Haynics 

14 participated to the extent -that they would have received 

15 . $219,698 except that the limitation limited them to a 

16 receipt of a hundred thousand? 

17 :. . A, : That’s correct, 

18 Q. So, in this particular instance, the Haynies 

19 would have had to participate at more than twice the 

20 level; of benefit as they could possibly receive — 

21 A; . iliat's right. , 

•22 ■ Q. - correct? 

••'.Page'92 : j' 

1 Q. — arc they known in advance? I mean, in f 

2 1990, might you kno w what programs will be, what 5: 

3 commodities will be in the programs for '91 and '92? 

4 A. Tliey - in the program, the program I 

5 commodities arc always in ihe program. That doesn’t 

6 necessarily mean you would sign up for them, but they are . 

7 always in the program ■ ' | 

8 Let's lake wheat for example. 1 come from 

9 Kansas where we plant hard red winter wheat in September, p 

10 In advance of that I have to sign up for die program - - 

11 Q. Okay..'- • " .•". 

i 2 A. --.say whether or not f m going to participate j 

13 or not at that particular point in time. When it comes ! 

14 time to plant , if Congress does its j ob, I know what irty 

15 set-aside rate will be. So. that happens before I plant. | 

1 6 I don't know what the payment rate will be 1 

1 7 because the payment rate is the difference between a 

1 8 target price and a season average pnee - I'm 

1 9 general i nng a lot - a season average pnee And : lilt • 

20 season average price is usually. 1 trunk :t's five 

21 months, you know, of the harvest. So. you don't know ■ 

22 what the payment rate is going to be | 

Page 91 

1 Do you think ail experienced farmer miglit not 

2 have invested the costs involved in participating in 

3 those programs where the margin is so great as reflected 

4 m 1992? 

5 A. Okay, if you knew more than a year in advance 

6 what that payment was going to be, then you’re correct. 

7 But take a look at the year-to-year variability and the 

S amount that the government payments exceeded SI 00,000. 

9 That's an indication to me that it’s very hard to do a 

10 very accurate forecast of what government payments are 

11 going to be and how much they would exceed the payment 

12 limitation, . ^ 

13 Q. Now, what makes the variability in this? Is 

14 that is that because the payment programs change and, 

15 for example, some years com isin and some years com is 

16 out? 

17 A. Those are - let me. see if J can give a brief 

18 description of how lliat works and you can ask additional 

19 questions. 

20 . llie programs are year by year - •' 

21 : Q, May I — let me ask — 

22 A. — commodity by coinpiodity, year by year. 

Page 9* i 

1 You know what your base acres arc going to be 

2 and you know what your program yield is going to be. Ami . 

3 there's a formula which includes, among ether tilings. : 

4 base acres times program y.dd times dah, dah. dah, dah. 

5 dah. times the deficiency payment rate. That deficiency • 

6 payment rate is the difference between the target pnee 

7 set by Congress in advance and the season - actual 

8 season average pnee. So. most of this fluctuation is 

V due to that fluctuation in season average price. That's 

10 the reason why farming is a risky business because .« 

11 producers make a production decision once a year rather ! 

1 2 than an automobile manufacturer makes it daily. And you ji 

13 have to live with the consequences of that. "• j 

14 So, for example, it's zero in 1995. Why is 

1 5 that? Well, that's because world production of wheat and 1 

1 6 com was fairly to w and world wide product! on exceeded 5 

17 consumption. Ending stocks got to die lowest that they | 

18 had been in 20 years. World prices, including U.S. . f 

19 prices went up a lot. They got up, the season average '! 

20 price, was above the target rale so, therefore, the 

21 deficiency payment is zero. So. when you're multiplying 

22 a string of things and one of the elements is zero, you 
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1 end lip with zero. ----- 

2 So, for him tb know, for a farmer to know in 

3 advance what anl I going to sign up: for in terms of rhy 

4 trying to play the payment limitations gu lie, you would 

5 have had to have known a year in advance that world wheat 

6 stocks were going to decline to their lowest level in 

7 . nearly two decades. " . " 

8 Q. Is it jour understanding that when a fanner 

9 signs up tor those programs that die FSA office estimates 

10 or projects the payment for them for that individual 

11 farmer? 

12 A;. For that individual fanner 1 ? Under the old-—. 

.13. Q. At any time. 

14 A. — acreage reduction program? 

15 Well, tinder the most recent production 

•16 flexibility contract J'ou knew what that payment was gomg 

17 to be. But through all of the 80s, up until '85, it's my 

18 understanding tliat no, they would not have made that. 

19 In fact, one of the exercises that ERS gets 

20 involved in is trying to develop at an early stage or 

21 during the crop year what - for wliat we call the 

22 . President's budget baseline; trying to develop an 

I A. Superficially, that's a true statement. But 
.2 -- but all I have js planted acres So. 1 had to 

3 essentially back-cast, you blow, work mathematically 

4 backwards to get base acres. But yes, T assumed that 

5 they all — all the on a one-to-one basis planted acres 

6 track back to base acres, so I'm not assuming any pasture 

7 land, any forest land. 

8 Q. Or any imenroUcd land? 

9 A. I assumed all land was enrolled. 

10 Q. So, if that, in fact — never mind, because 

II it's a hypothetical. 

12 But, in fact, if all land wasn't enrolled then 

13 that would change your estimate? 

14 A. That would reduce my government payments and 

1 5 would reduce the damage estimate, that’s correct. 

16 Q. And reduce the costs? 

17 A- And reduce die costs, tliat's correct. 

18 Q. And it might differentially reduce the costs, 

19 as we've discussed. 

20 A. Differentially, meaning one farm would be 

21 signed up and another one wouldn't? 

22 Q. And, therefore, that you would not incur die 

Page 95 

1 estimate of what nationwide the payments are going to be, 

2 But, to my knowledge, that's never disaggregated to Hie 

3 state level, let alone county or producer level: 

4 Otherwise, I think — I’m sure it was not because the 

5 government has gotten rather sensitive to making 

6 forecasts that people make decisions about that don’t 

7 turn out to be the case, so they tend not to do it. 

8 Q. In your assumptions in this area of 

9 participation in the benefit programs, did you assume 

10 that all of his acres were base acres? 

.1.1 A. No. All of his acres were base acres? Let uic 

12 answer that -- go ahead. 

1 3 0- hi other words, I think the question I'm 

14 asking is whether all of his farm land, given that it’s 

15 projected, diere's a projected growth in the estimates 

16 that you have used; right? 

17 A. Tliat Dr. Kambhampaty used. 

18 Q. And that you also used in your analysis. It's 

T9 built in there? 

•20 A. Correct, 

21 Q. Did you assume that all ofhis lands would be 

22 eligible for the set-asides? 

• 'Page 97 

1 production costs that you have subtracted out of the 

2 govenunent payment. 

3 A. That's right.. But tliat decision would have to 

4 be made cx ante about what the - or what acreage would 

5 be signed up even before you blew what the payment rate 

6 was going to be. In other words, that would mean that in 

7 1995 they would have assumed well, last year we were 

8 $85,000 - docked $85,000 on government payments, this 

9 year we are not going to sign up for e verything. And, 

10 therefore, in 1995, because they didn’t sign up for 

1 1 everything, there would he -- you know, tlifty would not 

12 benefit as greatly. 

13 Q. I understand. 

14 Is it also your understanding that sign-up for 

1 5 these benefit programs is sometimes after the planting 

16 has been done?’ 

17 A. Generally, that's not the case. Certainly 

18 that's not the intent. There have been years when 

19 Congress has not made those decisions by planting time. 

20 And this tends to be more for winter wheat than 

21 spring-planted crops. So, there have been years when, 

22 come September, time to plant winter wheal, and the 
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1 tlw.ii.on had not been made oil the set aside iatc. So 

2 farmers make their own decision about whether they were 

3 going to overpiant with the understanding that they are 

4 going to have to tear some up or plant less with tlac 

5 understanding that they won't have enough acreage to 

6 qualify for maximum participation. 

: 7 , . Q. ymTium. 

8 A. But generally, and 1 think almost always for 

9 spring-planted crops, those acreage allotments are 

10 determined before planting time. For winter wheat there 

11 haye been years when that's not been the case. 

12 Q. And that is not reflected — strike that. 

13 You understand that the wheal crop that 

1 4 Mr. Haynie farmed was generally winter Wheat? 

15 A. That is a winter wheat growing area, yes. 

1 6 : Q. And : , therefore, that difference did not show 
1.7 up in your — in this model that you made; is that 

18 correct? 

19. A. That's correct. 

20 MS. STEURY: Let me assess where we are. 

21 . .. \ MR. KATERBHRG: Certainly. 

22 MS. STEURY: it's 12:30, what do you want to 


as I recall. So, what you’re suggesting may, in fact, be \ 

the case. But I don't think I know enough about the . j 
specific provisions of the pre-85 farm bill, what changes i. 

took place, tliat 1 would know. \ \ 

Q. Okay. ■ \ 

Do von have any sense that there might have f 
been something in that farm hi ! I that made it easier to | 

predict or selectively enroll in the programs after 1985'? . ,\- 
A. The 1985 farm bill - the early 1980s were I 
poor financial performers for farmers, I mean, prices | 
were low, costs were up, interest rates squeezed the ! 
profits. So, part of the 1985 farm bill tried to correct j 
• that.. ' ' [' 

And I believe that target prices were raised i 

in the 1995 farm bill, which would get you a bigger gap 
between season average price. You know, the deficiency •• 
payment price would have gone up. I believe that to be !• . 
the case; I'm not sure. | 

Now, the question is whether tliat would have i 
made tliat easier to predict — can I use the phrase to 1 
pay the payment limitations game? . - j ■ 

Q. Sure. ' j 


1 do? 1 

2 { Whereupon, there was a discussion held off 2 

3 the record and a short pause in die proceedings.) 3 

4 MS: STEURY: Back on the record. 4 

5 What my strategy is going to be is to conclude 5 

6 a couple of lines of questioning tliat we’ve been involved 6 

7 in, ask a couple of things that I hope are discrete so 

8 tliat we can get them out of the way and then come back 8 

9 and get into the larger areas after we break for lunch. 9 

TO . BY MS. STEURY: 10 

IT. Q. Still on the benefits program, and Table J, if 1 1 

12 you look at that last adjustments table at the end of 12 

13 Exhibit J, there your calculations are zero until 1986; 13 

14 correct? 14 

.5 A. Correct 15 

16 Q. W as there something, some change of die 16 

1 7 programs tliat would have changed at tliat point the net 1 7 

iX efTcel of — of your calculatious? Was it easier to 1 8 

1 9 predict before 1 985 what the payments would have been? 1 9 

20 A. That's a good question, I don’t consider 20 

21 niySClf an expert on the individual farm programs, but the 21 

22 1985 farm bill did have some rather significant changes 22 


A. I don’t know. 

Q. Okay. 

A. I haven't thought tliat one through. 

Q. And you can think of nothing else that might. 

Because you framed that in a particular way, 
would this difference — 

A. -..Urn-hum. 

Q. have made it easier to play the payment 
limitations game? 

A. UnEhum.. 

Q. Is there anything else that would have come 
about that would have made it easier to play that game? 

A. Not — not that I can think of. But the 1 980 
farm bill was a fairly substantial change from previous 
farm legislation, so there may well have been sometlung, 
hut 1 don't recall it. 

0 Okay, thank you. And 1 believe you meant lo 
refer lo a 1985 farm bill; is dial correct'? 

A. Yes, 1 did. What did I say? 

Q. 80 

A. Thank you. 

Q. Going back to the net present value discussion 
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Page 1 04 

1 

of the dollars in the damage estimate -- 

1 

A. I have a chair that my feet touch the ground, 

:..2 

.MR, K ATERBEFtCn Counsel are you now referring 

2 

so feel fice to jump around. 

-.3 

lo Exhibit K? 

3 

Q. You're comfortable? 

4 

MS. STEURY: l ean, but I'm really referring 

4 

A. Yes. 

■ 5 

to the calculation in the hypotlietical .— die 

5 

Q. In your estimate you did give consideration or . 

6 

justification behind either doing ox not doing that 

6 

did you factor in bulk discounts for the large operation 

7 

calculation. 

7 

that Mr. Haynie is projected to have had in the 

8. 

BY MS. STEURY: 

.8 

hypothetical situation; correct? 

. 9 

Q. Can you give me an economist's — aside from 

9 

A. That is correct. 

10, 

any legal justification — ail economist's justification 

10 

Q. And you gave — you calculated (hat at 5 

11 

for not converting dollars from 1981, 1982, mto 

11 

percent? 

12 

present-day dollars? 

12 

A. I did. 

13 

A, The question is can I give you any 

13 

Q. And that's 5 percent of variable input costs; 

14 

justification?. 

14 

is that right? 

15 

Q. An ecdnoitiisf is j hstification. 

15 

A. Of the part of variable input costs for which 

16 

A. . Aneconormst's justification for not including 

16 

T think bulk purchasing volume discounts would be 

17 

them? 

17 

applicable. ; 

18 

Q. For not making the adj ustment to present 

18 

Q. And do you state in your report exactly what 

19 

dollars, 

19 

that applies to? 

20 

A. It depends upon the objective of an analysis. 

20 

MR. KATERBERG: (Indicating.) 

21 

If you need to make adjustments for net present value, 

21 

THE WITNESS: I think 1 did. 

22 

then you would do that. There arc certain issues where l 

22 

MR. KATERBERG: I'm sorry, I was just 


: . Page 103. 


’ Page 105. 

■ t 

think you would not do that. But, in general, as an 

1 

referring the Witness to the paragraph just for speed 

2 

economist, one could argue that ii should be included. 

2 

efficiency.. 

3 

Q. And are they generally understood to reflect 

3 

MS. STEURY : And all I was doing was inviting 

4 

— to address inflation? 

4 

you to refer, so it's okay. , 

5 

MR. KATERBERG; Objection, form. ’They” 

5. 

MR. KATERBERG: Paragraph 47 is Where 1 - 

6 

meaning adjustments? 

6 

believe that is addressed. 

7. 

MS. STEURY: I'm sorry, it's a bad question. 

7 

MS; STEURY: Thank you. 

8 

I'll rephrase. 

8 

THE WIT NESS: Seed, fertilizer, chemicals and 

9 

BY MS. STEURY: 

9 

fuel.'-"-' 

10 

Q. Is an adjustment to present-day dollars 

10 

MS. STEURY: Okay. 

11 

generally understood to adjust for inflation? 

11 

BY MS. STEURY: 

12 

A. It depends on what you adjust with. 1 mean. 

12 

Q. Where did you get the number 5 percent? 

13. 

if you adjust by a .CPI, a cost — 

13 

A. The number 5 percent is not based upon any 

14 

Q. Let's take that as an example. 

14-- 

extensive survey information such as the cost o+ 

15 

A. — . inflator. then that would be the case 

15 

production is. In fact, the costs of production do not 

16 

You could also adjust for -- 1 mean, we adjust 

16 

reflect bulk discounts, volume discounts except to the 

.17- 

for interest rates, we adjust for exchange rates. I 

17 

extent that there are farmers included in the survey ? 

18 

mean, depends on what the issue is and w'hat the objective 

18 

whose costs reflect that. 

19 

of the analysis; is. 

19 

So, to some degree, the costs of production 

20 

Q. Okay, thank you. 

20 

already include some bulk discount. But 1 thought, given j 

21 

This is jumping around a: bit, hut Tm looking 

21 

the size, the total acreage of the farming operation, 


for small topics. 

22 

that he probably would have been able to negotiate a bulk ; 
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' Page 108 

1 

discount. 

1 

A. That's all from yesterday; As. I recall^ they : 

2 

How did 1 gel die 5 percent 0 Given that, to 

2 

gave — they were in lire lower end of the range. And 

3 

my knowledge, I was not able to find any survey data to 

3 

there's some particular commodity which they said; they 

4 

do that, so I did my own survey. 1 talked to several 

4 

only gave prepayment. 

' 5' 

people in ERS: I talked to farmers who I know from 

S 

Now, in addition there are discounts for 

r. 

central Kansas; I talked to two farmer co-ops, one in 

6 

prepaying next season's, but that’s again rrot necessarily. 

: 

central Kansas and one m the eastern coast. 

7 

a volume discount, although it certainly means a lot 

8 

And vou get a range ot discounts for each of 

8 

more -- 

9 

the commodities So. m some cases, for example, if you 

9 

Q. Um-hum. 

10 

car. take a serm-tanker of diesel fuel delivered directly 

IP 

A. —too. 

1 1 

to your farm, in one case you get a discount that would 

11 

Q. Would you expect there lo be regional 

n 

be more like 8 or 9 percent in other cases And the 

12 

variation in volume discount depending on the number of 

13 

chemicals and the fertilizers seemed to be in the 

13 

farmers in the area who could purchase in volume? 

14.. 

neighborhood 'of 3 lo 4 percent. If you could -- in one 

14 

A. 1 think it depends more upon the competition 

15 

ease, if you could buy a shuttle of chemicals, which is a 

15 

among sellers in tlie area. In one ease, and this is a 

16 

hundred gallons, take that delivered direct to your farm 

16 

Kansas case where the cooperative had been the dominant 

17 

I’m sorry , I can't remember the discount of that, but 

;17 

force for a number of years, and now there’s a small 

18. 

that's the nature which I came up to. 

18 

company coming in to sell chemicals and it's reduced 

19 

And in some cases there is no volume discount. 

19 

their profit margins so they are offering less discounts. 

20 

There is a discount if you prepay. If you pay within 15 

20 

So, my conclusion would be that it probably 

21 

days of the date that you take delivery you get a what 

21 

depends as much as, if not more, on the competition among 

22 

they call a prepayment discount. But that would be 

22 

the providers. 
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1 

available to anybody who did that. 

1 

Q. But your data came primarily from people 

2 

But, if your discount is going to be a dollar 

2 

removed from data, meaning your survey results. Your 

3 

it may make a difference in the decision whether your 

3 

infonnal survey results came from people in the Midwest 

4 

discount is going to be a hundred dollars. So, it's not 

4 

and Kansas. Do you consider that the Midwest? 

5 

a scicntifieaHy-bascd number, if s based upon 

••5' 

A. West. 

6 

information that I was able to gain from a number of 

6 

Q. West, and within the F,RS. 

' 7". 

sources. And, in fact, I might parenthetically say that 

7 

A. Thai's right. 

8 

the Department is exploring ways to get more infomiation 

8 

Q. And you identified this one place in 

9 

on such volume discounts because, particularly in the 

9 

southwestern Virginia - ; 

10 

last half decade or so, this seems to be coming more 

10 

A. Um-hum. j 

11 

prevalent. 

11 

Q. — right? . 

1.2 

Q. Did you consult any sources in the Northern 

12 

A. Correct, 

13. 

Neck area? 

13 

Q. Okay.. • 

14 

A. No, T didn't Have any which to consult. The 

14 

Have you heard of discounts as large as 15 ? 

15 

closest I came was a southern states co-op 

15 

percent 7 

16 

Q. And where was that located? 

16 

A. No, 1 have not. 

17 

A, It's in southwest Virginia. 

17 

Q. Okay. 

18 

Q. And were their estimates any higher than 5 

18 

A 1 have not heard of them cither as a general 

19 

percent? 

19 

level or a level lor any specific input. 

20 

A. In fact, they were the least responsive. They 

20 

Q. Okay. 

21 

said they gave no — just a inoriicnt please. 

21 

Now, just to make sure I'm covering all bases, 

22 

Q. Urn-hum. 

22 

are you aware of a dealer discount? 
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1 

A. Dealer discount? Would you please elaborate? 

.1. 

program. 

2 

Q. Dealer discount is; sometimes the term used for 

2 

Q. Does this figure into your analysis? 

3 

what ai very large volume individual could, get because 

3 

A. Yes. it does. 

:;.4 ; 

that person is buying ut the same level a dealer might 

4 

Q. So, after 1 995, in your hypothetical minuend 

• 5- 

buy sit. And I wanted to make sure your survey would have 

5. 

computation you had the Haynie farm participating in the 

6 

included information like that. 

6 

soybean -*■ . •• 

. 7 

A. No, it did not. . 

7 

A. Yes. I did. 

•8 

Q. Okay 

8 

Q. — set-asides. 

9 

. So, as far as you know, a deafer discount may 

9 

A. If you wall look at one of the sheets I gave 

10 

be greater; arid if the fanner was getting a dealer 

10 

you tliis morning about — no. the extra, the government 

11 

discount that you would have missed that — 

11 

program payments . 

12 

A I would have rnissed that. 

12 

0- Can you find it? 

13 

Q. -r in your survey 1 ? 

13 

A. Ibis is it right here (indicating). 

14 

A. Um-huiu 

14 

Q. Okay. 

15 

MS. STEUR.Y : I made certain promises, and I 

15 

A. You will see that soybeans (indicating) is 

16 

recei ved certain threats from the court reporter, so why 

16 

zero from 1980 to 1995 (indicating). 

17 

don't we break for lunch. And how much time? 

17 

Q. Uni-hum. 

18 

(Whereupon, there was a discussion held off 

18 

A. All of these are 7£ro for — all eommodi lies 

19 

the record and at 1:05 p.ni,, the deposition was 

19 

are zero after 1995. because the 1995 farm bill 

20 

suspended, to reconvene at 1:45 p.ni., this same day.) 

20 

terminated the old acreage reduction prograni, which had 

.'2.1 


21 

deficiency payments and payment rates and replaced it 

' 22 


22 

with the production flexibility contract program. 


Page- I'll 


Y. ’• : '•.'..Pagein 

1 

AFTERNOON SESSION 

1 

Q. Urn-hum Dr. Trostle? 

2 

(1:55 pint.) 

2 

A. Oh, okay, which once again was not included. 

3 

Whereupon, 

3 

Tliis is a 2002 - the 2002 farm bill, which introduced 

4 

RONALD G. TROSTLE, 

4 

oilseeds. 

5 

the Witness on the stand at the time of recess, having 

5: 

Q. Which introduced what? 

6 

been previously duly sworn, was further examined and 

,6. 

A. Oilseeds, soybeans and some oilier oil seeds. 

7 

testified as follows: 

. 7 

Q. I thought now we were growing oil. I. guess we 

8 

EXAMINATION BY COUNSEL FOR PLAINTIFFS (RESUMED) 

8 

do, but I thought of something else. 

9 

MS. STEURY: Back on the rccoid 

9 

Is it fair to understand this as your 

10 

BY MS. STOllRY: 

10 

worksheet (indicating)? 

11 

Q. You understand you're still sworn. 

11 

A. That's true. That's a file that was pul 

12 

Dr. Trostle'? 

12 

together for the Pigford cases working with several . 

13 

A. Yes, I do. . 

13 

people who are expert in the accounting of farm programs, J 

14 

Q. At lunch did you have a discussion or did you 

14 

Q. 1 see. [ 

15 

think of arylhing that would make you want to change 

IS 

5k>, this does not reflect this case in I 


anything you've said so far this morning? 

16 

particular, this is background'? . j. 

17 

A. No.nothing. 

17 

A. That's nght. This would apply to any 

is 

Q. D.d the soybean crop have a sct-asiclc benefits 

18 

analysis of government programs. 

19 

program? 

19 

Q. Okay, thank you. '••••• i 

2 Cl 

.A’. Prior lu tlic 1995 fanri bill; no. ' ' ll was nol.a 

20 

MS. STEURY : Let’s mark this as Exhibit 5. ! 

21 

prograni crop after the 1995 farm bill. It became part of 

21 

(Trostle Exhibit No. 5, marked j 

22 

the— eligible under the production flexibility contract 

.22 

for identification.) . . .. j 


29 (Pages 1 1 0 to 1 1 3) 

Olender Reporting, Inc - <888)445-3376 ' WORLDWIDE 

Washington. DC Baltimore, MD Boca Raton, FL 




950 


ron a i. nr.. TROSTir 

ll^viui' V Wiseman 111 .’(.>114 



hii'f 114 


. . Page 116 

1 

1 1 lb WITNESS: I said any government program. 

l 

; A. The average price for the state;. . . 

. 2 

but there are a number 0 f government programs which this 

2 

Q. So, any -strike that. . . . 

3 

would not apply to, conservation programs and other 

3 

So, only to die extent that the population 

4 

things. . ; • • 

4 

from which your data are derived had storage facilities 

5 

. . MS. STEURY: Okay. 

5 

al low cost in order to sell grain at a more favorable 

6 

BY MS. STEURY: 

6 

price and, in fact, did tliat, then it would be- factored 

■ 7 

Q. I thiiilc I understood your testimony earlier, 

7 

inly your estimate only to that extent that this is 

8. 

that you still own farmland and you have it operated as a 

8 

reflected in the aggregate data that you used? 

9 

..farm? 

9 

A, ITiat's correct. 

10 

A. f .owii farmland, part owner of farmland, that 

to 

Q. Okay ■ 

11 

includes more than OtteFarm Service Agency farm number. 

11 

Now I want to talk to you a bit about the 

12 

That land is rented to an operator. 

12 

subtrahend, or the estimated net farm returns, net farm 

13 

Q. And I believe your prior testimony was that 

13 

income with discrimination. 

14 

you participated in decisions about whether to 

14 

A. (Nodding head tip and down, inaudible 

15 

participate in set-aside programs or not? 

is 

response.) 

16. 

A. I have at certain times in the past. 

16 

MR. KATERBERG: Did you mean to say estimated? 

. 17. 

0. Have you since 198.0? 

17 

MS. STEURY. Well, in fact, it is, i believe. 

18' 

A. . Yes, 1 have. 

18 

estimated. 

IS 

Q. And wliat kind of decisions were you making - 

19 

BY MS. STEURY: 

20 

and I'm asking this in the context of our prior 

20 

Q. Do you believe, Dr. Trostle - do you agree, 

21 

terminology of playing the payments benefit game. I think 

21 

Dr. Trostle? 

22 

we called it? 

22 

A. Estimated to Ihe extent that there's any data 


Paecl'lS- 


. Page 117 

1 

A. (Nodding head up and down, inaudible 

1 

out there for that. 

••'•2. 

response.) 

2 

Q. Or estimated to the extent tliat there’s 

'3 

Q. Did you try to strategically maximize your- 

3 

missing data? 

4 

try to participate strategically so as U> maximize your 

4 

A. Then it's estimated as zero. 

5 

payments and minimize any costs? 

5 

Q. Okay. Well, that was what I was about to get 

6 

A The magnitude of my farm program payments in 

6 

to. 

' 7 

total would not put me into con sidcrati on of having to 

7 

Okay, what is your economist's rationale for 

8 

play tliat game. 

8 

estimating years where the Haynies' tax return showed a 

9 

Q. Okay. 

.9- 

negative for the farm operation, a negative income for 

id 

A. In other words, they are considerably less 

10 

the farm operation for setting those to zero? . 

)1 

than tlie limit, payment limitation. 

11 

A. Ihe answer to tliat question is, first, that 7 

12 

Q. Okay. 

12 

the income tax records for the series are incomplete. 

13 

In your minuend component, the 

13 

So, you’d have them for some years and not others. 

14 

it's-without-discrimination computation, docs that 

14 

Second, that the accounting for income tax 1 

.15 

estimate factor in the ability to store grain for long 

15 

purposes for some items is different from and 

16 

periods of time at a low cost in order to sell when the 

16 

inconsistent with the accounting in the costs of 

17 

rates are more favorable, for example? 

17; 

production data. 

18 

A: That would reflect - in essence, 1 think die 

18 

And third, I did not feel that I would be able e 

,19: 

answer is no, Any storage that is included in the costs 

19 

to get sufficient information to estimate that with any f 

20 

of production would be the average for all fanners. And 

20 

degree of comfortableness, so.I, by default, used the [ 

21 

ihe pri ce that i s assumed is the season average price. 

21 

same numbers as mitigating income tliat Dr. Katiibhampaty | 

22. 

.". Q., So - .. 

22 

used. - 
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1 g. Okay 

2 Would you agree that as a plaintiff's damage 

3 expert, which you are not. you're defendant's damage 

4 expert, but as a plaintiff s damage expert 

! 5 Dr. Kombhampaty reasonably was concerned to not 
6 . overestimate damages? And dial by the same token a 
7 plaintiffs damage expert necessarily needs to be 
: 8 concerned about not underestimating damages; is that a 

9 fair -- 

10 A. I don't know whether I can agree to that or 

11 hot. Mv experience in the Pigford cases wifli respect to 
12. plaintiffs' estimates is not consistent with what you 

-."'13 jtlst . said. That's my interpretation. 

14 I look at numbers and think Of them at face 

15 value and do the most objective analysis tliat lean. 

1$ Q. But yoti hdd some data that you chose to ignore 

17 in this instance, right? You had some tax returns for 

18 some years that you decided not to include or to zero out 

19 in your calculation; corned? 

20 A. I did not indude any tax return information. 

21 Q, And you had some tax return information? 

22 A: There was some for some years. 


2 Q. Okay. 

3 Now, can you justify zeroing out the negatives 

4 and -- but, I should say. - including die disputed 

5 positives in that income stream? 

6 MR. KATERBERG: Pm going to lodge an 

7 objection to the extent that the question calls for a 

8 legal conclusion as to the legal ly-appropriate measure of. 

9 damages. 

10 You could answer if you understand the 

1 1 question. 

12 MS STEURY: But wait, I don't understand the 

13 objection. And T think it's probably helpful forme to 

14 understand the objection, so - 

15 MR. KATERBERG: The objection is courts have 

1 6 defined the appropriate formula for damages to be 

17 computed. I'm not aware of any court that lias done it 

18 the way you're suggesting. And I think it is a legal 

19 question that - 

20 MS. STEURY : 1 think tliat 1 either need to 

21 hear my question back or rephrase it or something because 

22 that wasn't wliat I was -- that's what threw me, is I 


1 Q. Is it not standard that when you have missing 1 

2 data you extrapolate from existing data, usually? 2 

3 A. Once again, because of the difference in 3 

4 accounting procedures, it would -- it would be difficult 4 

5 to reconcile the two for some of the same reasons we 5 

6 talked about yesterday for depreciation. 6 

. 7. : Q- Thank you. that's helpfiii: ■■ 7 

8 Do you agree that by zeroing out the negative 8 

9 income lax returns --or I should call them a negative - 9 

• 10 negative income lor particular years that shows up on 10 

11 income tax returns — do you agree by zeroing those out 1 1 

.12 tliat the net effect of that was to increase — I'm sorry, 12 

13 the net effect of that was to decrease the measure of 13 

14 economic damages? 14 

15 A, I would agree that to the extent that I 15 

16 accepted some data wltich was presented, but left 16 

17 wondering Why other data wasn't presented, and ccuning to 17 

18 the conclusion that this is an incomplete and perhaps 1 8 

19 inconsistent and misleading time series, and, therefore, 19 

20 I would not include it at all, but to the extent that 20 

2.1 that parti<4ilar. partial piece of the record was there and 21 

22 I did not, that T zeroed it out, then it would affect 22 


didn’t think I was asking anything that had a legal 
aspect to it 

Can you go hack 9 

THE REPORTER: Sure 

No. why don’t wc skip going back. I'll 
rephrase the question. 

. BY MS. STEURY: 

Q. I want to ask you the mathematical - no, 
excuse me, I want to ask you the economist's 
justification for zeroing out the negative income shown 
on the tax returns, comma, but taking into account the 
positive hut disputed income tax for some years. 

MR. KATERBERG: Objection to form. You said 
positive income tax. Did you mean - you meant taxable 
income? 

MS. STEURY : Yes, thank you. 

Is it unclear? 

THE WITNESS: In several respects. And let me 
just comment. 1 presume tliat Dr. Kambhampaty's analysis 
is an objective analysis: I did not have information, 
and some of the incotne tax information that was presented 
yesterday 1 had not seen before. I had very limited 
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1 .income (hx information. And as I said before, it is 

2 inconsistent over time, because I wondered if I was only 

3 being given those income tax returns that showed negative 

4 income, or whether the Plaintiffs didn't file income 

5 taxes iri other years, or — there were too many question 

6 marks. So, T presumed that Dr. Kambhanpaty had done an 

7 objective analysis and 1 used his estimates. 

•8 : • .. BY MS, STEURY: 

: 9 Q. Okay, two questions: Were you aware that 
10 Dr. Kambhairipaty very specifically referred to his 
1 J treatment of both those things as conservative? 

12 A. I read that. 

13 Q. And, you understood that to mean not favorable 

14 to the Plaintiff in terms of the bottom-line calculations 
L5 . derived therefrom? 

16 A. Dr. Kambhampaty uses the word "conservative" 

17 in a number of places in his analysis, some of which I 

18 consider to be misleading and not conservative. 

19 Q. And is that one of those places? 

20 A. Conservative is an adjective. Conservative is 
,21: a word that is meant to convey - I just - 1 tend to 

22 disregard the word conservative. unless it's couched in 


2 Q. And did you have the same — excuse me. 

3. Did you have the tax returns that showed the 

4 negative taxable income that is reported in 

5 Dr. Kambhampaty 1 s report? 

6 A. I remember seeing at least one income tax 

7 return that had negative farm income, negative Schedule F 

8 income. 

9 Q. Do you remember, as you sit here today, one. : : 

10 way or another, whether you had — whether it appeared to 

1 1 you that you had, aside front the mitigating income; that 

12 you had the same tax information that Dr. Kambhampaty 

13 had? 

14 A. 1 don't know because I don't know whether I 

15 had a complete set or whether I closely examined a 

16 conplete set. 

17 Q. And did you ask your attorneys for this 

18 information? 

19 A. It was part of the information in the file 

20 that I went through initially. And what I initially saw 

2 1 was incomplete. Atid also because ol the methodological 

22 issues of comparing for the same year costs of production 


other words such that for the following reasons or tliat 1 

this is a bias of my Analysis. 2 

I guess I'm not clear ~ I'm clear on why 1 3 

would include die negatives - not include the negatives, 4 
but include the positives. 1 thought I made it clear 5 

about the reasons why I didn’t include any of the income 6 
tax. information. 7 

Q. I think I misunderstood your answer. 8 

A And I probably misunderstood your question. 9 

Q. No, no, did you say you were clear about why 10 

you did not include the negatives but you did include the 11 
positives? 12 

A- I included a set of information provided by 13 

Dr. Kambhampaty, which I took at face value, either 14 

having information or evidence to dispute or support 1 5 

that, and so that is what I used. 16 

Q. Okay, am I to understand that most of the 17 

information you had on tax return information came out of 18 
Dr. Kambhampaty ,, s report? 19 

A. Most of the infomiatidn I have about 20 

mitigating income comes - all of it conies from 21 

Dr. Kambhampaty's report. That's where it’s identical to 22 


estimates and estimates from income taxes. I did not - I 
did not pursue that further. 

Q. Okay. 

Reading between the lines of your answer, in 
the last several answers you’ve given me I get the sense 
that you suspected that perhaps m the information 
recorded in Dr. Kambhampaty's report that there had been 
some careful selection of negative taxable income returns 
to report but not a full set; am 1 over-reading that? 

Strike that question, let me rephrase. 

You've made reference to your experience with 
plaintiffs' experts not providing conservative estimates. 
You've made reference to cautioning and interpreting that 
term. And you said something to the effect that you did 
not liave faith in the reliability or the validity of the 
income tax information shown in Dr. Kambliampaty's report, 
that it might not be complete, that it might not be 
representative. 

I'm trying to flesh out whether that was 
behind your decision to zao put negatives and include 
disputed positives. 

A That was part of it There was a 
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— ' ■ " Page 12 8 

1 

methodological distinction of hav ing both of those that 

1 

A. Not to niy knowledge. 

2 

was another part of it 

2 

Q. Okay. 

3 

Q In every other instance m your damages 

3 

Would you agree that when calculating the 

■» 

estimate where you have mussing information you 

4 

minuend, the without-discrmriiiation, scenario, that the 

.5 

extrapolate from the information you have, don’t you? 

5 

key to getting that right, quote, end quote, if you'll 

6 

A. No, T don’t believe that is correct. For 

6 

use that word with me, is to identify existing data that; 

' 7 

example; in the net worth analysis there's much 

7 

as closely as possible approximates the Plaintiff’s 

. 8 

incomplete information And yoii’H see in my exhibit 

8 

operation? 

9 

that I only included that which I could document. And I 

9 

A. I would agree to the extent that it is 

10 

did hot do the normal complete iiet worth analysis that 

10 

consistent with the broader comprehensive set of data 

■:i.l 

' would have shown the change of net worth over time 

:i 

Q. What do you mean by that? 

12. 

because it was incomplete. 

12 

A. I mean, for example, that in my base analysis 

13 

Q. Okay: ... ... 

13 

I didn't want to use one component of cost production 

.14. 

How about in your riel income? Can you think 

14 

from one source and another component of cost production 

15 

of an instance where you did riot go ahead and extrapolate 

15 

from anotliei source. That 1 wanted to keep the 

16 

from the available data where you had missing data? 

16 

comprehensiveness and the internal consistency of the 

.17 

A. I can’t recall whether there’s any case where 

17 

data 

18 

I had to use data that I personally extrapolated. 

18 

Q. Okay, if I understand your minuend correctly, 

19 

Q. Okay. 

19 

you used county yields, regional costs of production and 

20 

Is there any other instance in the net income 

20 

slate prices; is that correct? 

21 

analysis where you quote, end quote, walked away from 

21 

A. That is correct. 

22 

data because you didn’t have faith in it? 

22 

; . Q. Now. the way I look at this 


■■■/". fags I27 


Page 129 

1 

MR. KATERBERG: Are you characterizing his 

1 

A. Correction. In my base analysis Jn the first 

2 

testimony as walked away from data, or that’s your 

2 

step of my base analysis I did that. 

3 

phrase? 

3 

Q. Is that different from the minuend? 

4 

MS. STEURY : That's why I said quote, end 

4 

A. Yes, it is. because I adjusted the first step 

5 

quote. 

5 

in my base analysis, as my analysis shows, by making the 

6 

MR. KATERBERG: Okay, thank you. 

6 

adjustment for volume for bulk discounts. 

7 

MS. STEURY: Oh, 1 see, the record could be 

-1 

Q. Okay. 

8 

confusing. Yes. 

8 

Just looking at the units or the derivate, the 

9 

THE WITNESS: Tm confused. 

9 

sources that T just ~ 

10 

MR. KATERBERG: Sony. 

10 

A. Correct. 

li 

BY MS. STEURY: 

11 

Q. T think "units" is the right word there, 

12 

Q. The point I’m trying to get at is there were 

12 

county, state, regional. 

13 

data that you had that you decided not to incorporate 

13 

A. Right. 

14. 

into your estimation, into your estimate: correct? 

14 

Q. Tt seems to me that you have more 

15 

A. With respect to the mitigating income. 

15 

inconsistency there with those three different units than 

16 

. Q. Yes. And the -yes. 

16 

appeared in Dr. Kambhampaty’s report where he used 

17 

Is there any other aspect mitigating income 

17 

national and state, or I should say large farm, derived 

18 

and actual losses— I was searching for a word — is 

18 

from a national sample; would you agree? 

19 

there any other aspect of the net income analysis 

19 

A. Would 1 agree that I have more inconsistencies 

20 

estimations where you had data that you dec ided not to 

20 

than he would? 

.21 

use because you didn't have faith in their reliability or 

21 

Q. In those three - with respect to units. 

•22 

validity? ; 

22 

A. No, 1 would not necessarily agree to it if 


.33 (Pages 12f> to 129) 

Olender Reporting. Inc, {888)445-3376 WORLDWIDE 

Washington, DC Baltimore, MD Boca Raton, FL 


954 


RONALD G TROSTLi: 

Laymt-v Vcnciiwi ! 14 .’lnt-1 


Pa<* 1)0 

1 you're sa>mg inconsistencies with respect lo Ihhv they 

2 represent the Haynie fanning operation.; 

3 Q. But that was not my question. I'll let you 

4 answer that question later. 

.5 ' •. . . A. All right. 

6 Q. But do you agree that he used two units while 

7 you used three? 

8 ' A- Yes, that's — that's correct, yes. 

9 Q. And using different units is introducing a 

10 measure of inconsistency; is that right? 

11 A. Not necessarily. Tyvoulid not think — 

12 Q. I thought you told me that, just not too many 

1 3 answers ago, that it was important to keep these 

14 consistencies in terms of the different types of 

15 measiireinents you were using, different types of data you 

16 were using for your measurements. 

17 A If you're talking about the inconsistency 

18 simply at the level of geographical consistency, that may 

19 be the case. But if that geographical data masks 

20 significant changes, for example, differences in an 

21 average yield and an average cost of production, then 

22 that, in and of itself, even in one unit, one 

Page 112 

1 If you made a similar adjustment cveiywhcrciii . 

2 the United States you w ould have no variation in the 

3 return; is that right? 

4 A. Similar adjustment to what? 

5 Q. The one that you made for the Northumberland 

6 County yields, using an adjustment factor based on a 

7 Southeast Region cost of production to adjust for, as you 

8 said, the higher yields in Northumberland County? 

9 A. You're saying if I had a set of the same costs 

10 of product ion and yield data for Northumberland County, 

1 1 and the same thing for the national average, ifl make. 

12 that percentage adjustment in Northumberland County, 

13 would that be the same as the national average? 

14 Q I don't think that's what I said, but 1 may be 

15 misunderstanding you. 

16 I’m saying, as I understand your report, you 

17 made an adjustment because the yields were higher in 

18 Northumberland County - 

19 A. Urn-hum. 

20 Q. — than tire yields in the Southeast -t 

21 A. That's right. 

22 Q. - region. 

. fage 131 

1 geographical unit, introduces inconsistencies. 

2 Q. Let's talk about that. 

3 You used for your yields Northumberland 

4 averages; is that correct? 

5 A. That’s correct. 

6 0 And for your cost of production, Southeast 

7 regional averages adjusted for the higher yields that you 

8 find in the Northumberland averages for those 

9 commodities; correct? 

10 A Or lower yields, whichever the case may be. 

11 Q Did you have an instance of a lower yield? 

12 A. 1 don't know 1 was responding m terms of 

1 3 the methodology. 

14 Q. Okay, I feel satisfied, you don’t need to look 

15 for that. 1 thought maybe I had missed something that 

16 you were alerting me lb. 

17 Now, the adjustment factor that you made, that 

1.8 was based, as- 1 understand your report, on tire variable 

19 input costs; correct? 

20 A. That is correct. 

21 Q; Now, if yields — if the variation in yields 

22 were always' standardized — strike that 

■ .Pagejif 

1 So. essentially you set the return, you made 

2 the cost per yield in Northumberland County the same 

3 ratio as the cost per yield in the Southeast Region? 

4 A. May I rephrase tliat and see ifl accurately 

5 - to the extent -- let us assume for a moment that the 

6 wheat yield in Northumberland County is ten percent 

7 higher than it is for the regional dhla. Then 1 adjusted 

8 the variable costs; of production up by ten percent - I’m 

9 sorry, by seven and a half percent, tliree/fourths of 

10 that. Yes, by three/fourths of that. 

11 Q. Okay. If you did this — if you used this 

1 2 same mcchani sin al 1 over the United Slates, then wouldn't 
1,3 you have standardized vour cost per bushel? 

14 MR. KATERBERG: Objection to die form 

15 Standardized? 

16 MS. STEURY: Urn-hum, I trust as an econoniist 

17 he understands. 

18 MR. KATERBERG: If you understand, you may 

19 answer. • 

20 THE WITNESS; But if you take the na tional 

21 average yield you're no longer making an adjustment for 

22 geographical differences, so you wouldn’t increase the 
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1 

national overage hv 75 percent because its yield is the 

1 

although you say it’s not a hundred-percent adjustment, 

" 2 

national average, you don't have anything to adjust it 

2 

it’s a 75-percent adjustment: correct? 

3 

to. , '■■■'■. '• 

3 

A. (Nodding head up and down, inaudible ’ 

4 

Q. Okay, 1 wasn't going there. : I understand what 

4 

response.) 

. -5- 

you said. 

5 

Q. What have you factored out in effect? llave 

6 

And let me ask this: Y ou started your answer 

6 

you factored out the elements of soil, topology and 

7 

with a "but." Can I assume that that was a "yes, but" 

7 

climite tliat go with that region? 

8 

and then an explanation? 

8 

MR. KATERBERG: I want to lodge an objection. . 

9 

A. Would you rephrase the original question? 

9. 

You referred to a 75-percent adjustment. I don’t think 

io 

Q. Yes. Yes. . . 

10 

die Witness has — in characterizing the Witness’s 

11 

That if you use the same adj ustment that you 

11 

testimony. I don't think he testified that there was a 

12 

used on the Northumberland County' average yields, ir you 

12 

75 -percent adjustment. 

13 

did that for every county over every geographical 

13 

MS. STEURY : Thank you, let me clarity for the 

U 

regional average, you would standardize Or zero put the 

14 

record. 

15 

variation in the costs per bushel across the United 

15 

BY MS. STEURY: 


States: . 

16 

0- Is it correct that you testified that you made 

i.7. 

A. If 1 used one hundred percent rather than 75 

17 

an adjustment by dividing an enumerator - no, it would 

18 

percent of the adjustment, I believe that would be 

18 

be multiplying an enumerator representing a yield by 75 

19 

correct. 

19 

percent of a figure that represented the cost of 

:20". 

Q. And if you used 75 percent everywhere you 

20 

production in the Southeast Region. 

21 

would still have standardized it. not just zeroed it out; 

21 

MR. KATERBERG: Did you mean to say 75 percent 

22 

is that correct? 

22 

of the variable costs? 


Hagc US': 


• Page 137 

1 

MR. KATERBERG; Objection to the form.- 

1 

MS. STEURY: Yes, thank you. 

2 

"Standardized" is ambiguous. 

2 

MR. KATERBERG: Thank you. I'm sorry to 

3 

BY MS. STEURY: 

3 

interject 

4 

Q. Is it ambiguous to you? You would have 

4 

MS. STEURY: I understand that the adjustment 

5 

eliminated the variation. 

5 

is only on the variable costs, not on the fixed costs. 

6 

A. Eliminated the variation. 

6 

And 1 don’t mean to, without mentioning it, bring in 

7 

Q You would have eliminated the variation in the 

7 

anything else. 

8 

cost per bushel? 

8 

THE WITNESS: Let me do a slight mathematical 

9 

A. Are we talking about yield or bushel cost? 

9 

manipulation and present it as something tliat inaybe is 

10 

Q. Cost per bushel. Or - point well taken — or 

1.0 

easier to understand. 

1 1 

in thevield. 1 mean, it's -- 

H 

You have county yield, you have regional costs 

12 

A. Then we would have — Without having gone 

12 

of production yield. Tliat ratio is multiplied by the 

13. 

through the math on that, it seems plausible that you 

13 

variable costs times 75 percent. 

14 

would end up with something that that was the national 

14 

MS. STEURY: Thank you. 

15 

average but that does not necessarily mean that the 

15; 

THE WITNESS: Point 75. 

16 

national average is representative of anything ill 

16 

MS. STEURY: Thank you. 

17 

Northumberland Countv. 

17 

BY MS’. STEURY: 

18 

Q. Okay, okay, I understand your answer. 

18 

Q. Okay, by doing that, to a layman, myself, it • 

19 

Now, when you make this adjustment that really 

19 

seems as if what you have just done is deny the effects : 

20 

sets a ratio between the cost of production of a bushel 

20 

that may be, and presumably are, incorporated in a yield 

2.1 

of grain in Northumberland County to the cost of 

21 

tliat come from the climate, topology, rainfall, that sort 

22 

production of a bushel of grain in the Southeast Region, 

22 

of thing that goes with the geographical region; would 


35 (Pages 134 to 137) 

©lender Reporting, Inc. T " (888) 445-3376 ? ' . ‘ WORLDWIDE 

Washington, DC Baltimore, Ml). Boca Raton, FT 




956 


RONALD O. TROSTLE 

Huymc v. Vtuei.iaii I I i >.001 


Page 138 

1 you agree? 

2 . A, Mo. To the contrary, that is a way of trying 

;3 to incorporate the di fferenees. For example, why would a 

4 yield in Northumberland County be higher than a yield in 

5 the region? It could be soil; it could be climate; it 

6 could be production technology differences. How do you 
; -7: account' for that difference? The way we have done that 

8 is to say that we think that 75 percent of the difference 

9 in yields is attributable to variable costs. 

10 Q. You think? 

11 A. Tliatyou get higliet yields because you put on 

12 ..— you use more imports, put more fertilizer, more 

1 3 ..pesticides, more . cultivation practices. 

14 Q. By inference then, can T deduce that you think 

15 thkt perhaps the variation in the hospitable growing 

16 conditions is worth only 25 percent of those costs of 

17 production, the part you didn't adjust for? 

18 A. I’ve tried to address the variable inputs. 

19 Tlib other — I see what you're saying, okay. 

20 I've addressed the variable inputs The other 

21 part, the 25 percent, which is somewhat of an arbitrary 

22 number, is to address those things that might deal with 

;■ ■ . Page 1.40 

1 response.) 

2 Q, Geographical location, :okay? And. T understand 

3 that you used Northumberland County, but then you made an 

4 important. I think, adjusUneiu (o il lhat brought it — 

5 that made the returns look more like the returns in the 

6 region. • 

7 What about the region makes you think that's a 

8 good basis from which to draw an estimate besides 

9 climate, soil — 

10 A. Well, let me answer that question this, vvay: I 

11 think it's the best consistent data that we have 

12 available. It would be nice to have surveyed costs of 

1 3 production for Northumberland County or the Northern Neck 

14 -- those do not exist - that covers the lull economic 
■15" costs ofproduction. 

16 The next - the closest you can get to that is 

1 7 the regional costs of production Admittedly, the 

1 8 Southeast Region encompasses an area which has different 

19 climates, different soils, different lar.d pnccs and 

20 different agricultural cultivation praclices However, 

2 1 the regional, those factors involved in the regional cost 

22 of production estimates would be more representative of 

Page 1)0 

1 the quali ty of land and the climate. 

2 I apologize, I misconstrued your question and 

3 didn't answer it properly. So, the 75 percent accounts 

4 for inputs. The 25 percent accounts - that isn't 

5 accounted for is related to other factors, which could be 

6 soil quality, rainfall, cultural practices, those sorts 

7 pf things; ... • 

8 Q. And is it your best guess that that’s why the 

9 yields are higher? Is your model a reflection that your 

10 best educated guess - I don't mean lo belittle it by 

11 saying ids a guess -r is 75 percent due to the inputs 

12 and 25 percent due to the weather and soil? 

13 A. And soils. Weather. 

14 Q, What else about region is captured? What 

15 other, factors that affect farming operations, either in 

16 the yield or in the costs, is captured by the region? 

17 Do you understand my question? Maybe I need 

1 8 to back up a little. 

19 A, Please do, 

20 . Q. You used region as your basis for your 

21 estimates. 

22 A. (Nodding head tip and down, no audible 

■Page Ml- 

1 Northumberland Counly than taking the same set of 

2 statistics for the national average. 

3 For an example, take — let’s take wheat as an 

4 example. Very well the wheat yield potential in 

5 Northumberland County because of climate and yield, 

6 combined with the average cultural practices and variable 

7 input use, are different than those of the region as a 

8 whole. But the region as a whole would be closer to that 

9 than would be the national average, which, in the case of 

1 0 wheat, includes large-tract farming in the Great Plains 

11 where rainfall is very low compared to anywhere, 

12 virtually anywhere in the Southeast Region, Where the 

1 3 use of variable inputs is much lower because, associated 

14 with lower yields, where economies of scale are more apt 

15 to be achieved by large-scale machinery where you can 

16 have fields, individual fields which may be 360 acres. 

17 So, the national average statistics which are 

18 for wheal, which are heavily weighted by the Great Plains 

19 area, reflect soil conditions, rainfall. And Because of 

20 that related input seeding rates are lower, for 

21 fertilizer, application rates are lower. Tire difference 

22 in culti vation practices, such as the use of fallow 


: 36 [Pages ! 3 8 to. 141) 

OkiKlii Kc'xiiUngJiK. (888)445 1376 WOR1 l>\VII)F-. 

Washington, Hi" BalUinoic. Mi) Boca Raton, TL 



957 


RONALD G.TROSTLE 


1 ground. which is not in used m ihc Sixilhcasi Region or 

2 Northumberland County, or evenly the low-cost and large 
3.. farms .in the national average. AH of those things are 

•4 different. 

5 In addition, live land posts in the Great 

6 Plains would be sigriificantty.less than in the Southeast 

7 Region. And I would guess in the Northumberland County, 

8 although ! don't have statistics for land prices in 

9 N Ortfiumbef land County. But they should be Significantly 
1.0 higher if they are as productive as I'm told tliey are. 

11 So, the question, to answer you is, which is 

12 most reflective of a farming operation in Northumberland 

13 County of-the comprehensive set of statistics that we 

14 have available. Is it regional or is it national. 

15 Q; I beg your pardon, that wasn't my question, 

16 but you cair go ahead and answer. 

17 A. But it's part of tny answer about the regional 

18 statistics that I'm trying to respond to that by showing 

19 you the range of data that is available. 

.20 . Q: Urn-hum 

21 A. So, I would argue that because of the national 

22 average statistics, particularly for low-cost producers 


1 A. I was told that predominantly it was : 

2 Northumberland County. I didn’t have the breakout of 

3 data by county. 1, you know, at one point tried to guess 

4 the ABCS records on base acres by farm, by county. 

5 Q. And what happened to that? 

6 A. The data that I came lip with was what I gave 

7 to you this morning. And it does not designate the 

; 8 county. , 

9 Q. : Okay. ; 

10 Did you ~ do you believe there arc major 

1 1 dilTerences between tlie counties in terms of yield? 

12 A. I do not know But I can see why there might 

13 he, or there would be differences. Whether they are as 

1 4 different as the difference was between Northumberland . 

15 County and the regional data or the national data, I 

16 don’t know-. i ■ ; " 

17 Q. But you didn't check on that then because you 

18 thought the farming operation was largely in 

19 Northumberland County? 

20 A. No, I didn't. 

21 Q. Even if you had the costs of production - 

22 A. Um-hum. 


1 used by Dr. Kambhampaty in the early period, and the 1 

2 large fanns later in the period, both of which are very 2 

3 heavily representative of Great Plains wheat producers 3 

4 and barley producers, are much less representative of 4 

5 Northumberland County than is the regional statistics. 5 

6 Q. Utii-hum, okay. 6 

7 Some follow-up questions. Even if you had 7 

8 Northumberland County costs of production, can yon tell 8 

9 rue why that would approximate the Haynies' fann? 9 

10 Why don't I expand on that question. 10 

1.1 You do understand that the Haynies farmed in 11 

12 other counties than Northumberland County; is that 12 

13 correct? 13 

14 A; l'yc been told so. 14 

15 Q. Did you know that at the time that you wrote 15 

16 your report? 16 

17 A. • Yes. V- / 17. 

18 Q. And you assumed that was true? 18 

19 ; . A.'- "Yes,. . . ' .19 

20 Q. And did you choose Northumberland County over 20 

21 a composite of the four. counties in the Northern Neck 21 

22 where he farmed because of any particular reason? 22 


Q. -- for Northumberland County, what about that 
would lead you to think that was an appropriate benchmark 
for estimating the Haynies 1 operation? 

A. Right. Remember that I used a two-step 
process in my base analysis. The first was to use the 
average farmer ~ 

Q t Jin-hum. 

A. - with the dala most closely representing 
Northumberland County and then make adjustments after 
that. 

So, I felt that this data most closely 
represented Northumberland Comity. Then I said what 
adjustments should I make to represent a farming 
operation comparable to that winch the Haynies had. And 
the one tiling tliat is in my report is the volume 
discounts on certain variable inputs. If — if I know 
— well, let me stop there and see what additional 
questions you have. 

Q. Well, I can see that the topography, 
irrigation, meaning natural irrigation, rainfall, climate 
is similar. But given that his operation was so 
dissimilar from most of the operations in the Northern 
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Page 1 4<> 

1 Neck, and certainly in Northumberland County, I’m trying 

2 to isolate the factors that you believe — 

3 ' • A; Right. 

4 Q. — accrue to your estimate from using regional 

5 data, whereas they’re masked by using regional data 

6 because Mr. Haynies' — I'm sorry, as opposed to the 

7 factors that are masked or suppressed by using regional 

8 data because Mr. Haynies' operation was so different from 

9 the typical one, 

10 A. Yes. I did say, you know, particularly after 

11 reading Dr. Kambhampatv’s report, what is it thatl can 

12 - what empirical evidence is there in what ways he would 

13 have differed, and I came to the volume discount right 

14 away. I looked at the question about being a large 

15 fanner apd there’s no question about which the total 

16 acreage that the Haynies fanned was large, you know, was 

17 quite large. That does not necessarily translate into 

18 being a low-cost producer or taving the costs of 

1 9 production of a large farmer! 

20 And one of the first issues was what about 

21 these 75 farms? You know, you gain economies of scale 

22 that --.you could argue that one of the differences that 

. : Pagu. US 

1 Q. So, you consider a 300-acre field large. 

■ 2 That's what a large farmer might use? 

3 A. A number of 300-acre tracts would be 

4 relatively large compared to all of the 5, 10, 15, 

5: 20-acre tracts. Which means you Would have to, on those 

6 particular tracts, you would have these dyseconoinies of 
: 7 scale of moving machinery, 

8 Now. if you have smallcr-seale machinery, then 

9 you don't have as much machinery investment, your capital 

10 recovery costs would be lower. But also your 

1 1 productivity of the machinery, how many acres per hour, 

12 would be less and the labor productivity to operate it 

13 would be less. 

14 Q. Now if, in fact, many of these -just join me 

15 in tlie hypothetical 

16 A. Sure.."-' V ' 

17 Q. If many of these small farms, these 10, 12, 

18 1 7-acre farms were, in fact, contiguous or adjacent, or 

19 one across the road from the other, these bring with them 

20 the economies of scale that you're talking about. 

21 A. That would lead in that direction, yes. 

22 Q. So that would make a big difference in whether 

Page i'4? 

1 distinguishes the Haynie operation is that he had - it 

2 was a large farm Mid there, by implication, had economies 

3 of scale, 

4 But, in fact, if you are farming many small 

5 tracts then you do not necessarily capture those 

6 economics of scale. In fact, there may be dyseconoinies, 

7 because if you have large machinery to fann the large 

8 tracts then you're using large machinery, heavy 

9 investment and large machinery to go from field to field. 

10 You know - 

11 Q Umhum’ 

12 A —set up your equipment for one field, finish 

13 that, take it up, move to the next field- You have to 

14 figure out which field do I work on next, how much did it 

15 rain here, how much did it rain there, what's the soil 

16 conditions here, which field do I harvest next, which is 

17 most mature, which is driest, dried 011 L 

18 You know, there's an overhead management to 

19 managing small tracts of land. Whereas, going back to 

20 the wheal example, when we decide if a field is ready 

21 we’re talking about a 300-acre field. One field, move in 

22 once, do the 3Q0 acres, move out: 

. .'Page 149 

1 or not it's appropriate to consider Mr. Haynie as a large 

2 producer or use those kinds of estimates - 

3 MR. KATERBERG: Objection. 

4 MS. STEURY: - a largc-producer estimate 

5 MR. KATERBERG: Objection to form. 1 wo 

6 questions ago there, was the won! many out of 75, and then 

7 you just used the word big. And 1 think it's appropriate 

8 to cither define those terms or at least create some 

9 range because it could mean a lot of different things. 

10 MS. STEURY; Okay. I'm totally lost. Do you 

1 1 remember wliat I used the "many" about? 

12 MR KATERBERG: I think you used "many" to 

1 3 describe the number out of 75 farms if many farms were 

14 side by side. So, "many'" could mean ten, it could mean 

15 60, it could mean 74, all but one. And I think it's 

16 appropriate, so we have a clearer record, to figure out 

17 which of those you're referring to. 

18 And in your last question you Used the word 

1 9 "big," a big impact or big adjustment. 

20 MS. STEURY : Oh, that's how 1 used the word : 

21 "big." . 

22 MR. KATERBERG: So that could refer to - 
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1 BY Mb. .i'll I IKY: 1 

2 Q. Since this was a hypothetical, to the extent 2 

3 that these (aims that arc showing up as small farms on 3 

4 the Exhibit E in your - yes, Exhibit E, may be 4 

5 contiguous, so approximate that they're virtually S 

6 contiguous, like across the road from each other or 6 

7 something like that, to the extent that they are, in 

8 fact, tiiat, this would commcnsurately impact on an - 8 

9 you estimate, is that correct? 9 

10 A. Let me answer that this way: I .et me take your 10 

1 1 hypothetical one step further and lei's say all farms 1 1 

i.2 (hat were less than 20 acres were combined so that you 12 

13 didn’t Have any farins that were less than 40 acres, all 13 

14 contiguous, so everything was less than 40 acres. 14 

15 Q. Everything was larger than 40 acres. 15 

: 16 A. I <arger than 40 acres, thank you. 16 

17 Then I would agree that you could begin on 17 

18 soritcwliaf of a sliding scale to achieve some of those 18 

1 9 economies of scale of being a large fanner in tire 19 

20 large-fanner context, conceptually large-fanner context 20 

2 1 for the Northern Neck. But that doesn't necessarily mean 2 1 

22 that you get the same cosLs of production. It might mean 22 


of herbicides, sometimes aerial application of seeding. .. . 
If a field isnt a half mile long they don't want to be 
bothered. 

Q. Exactly, And it will be cost - it would be 

cost prohibitive or utterly ridiculous for a farmer to 
use aerial seeding on a 40-acre plot, correct, if it 
weren't adjacent to something else that he was doing? 

A. By Great Plains standards, yes. I don't know 
about aerial applications in the Northern Neck. 

MS. STEURY: Off the record, 

(Whereupon, there was. a discussion held off 
the record.) 

MS. We’re ready to go back on. 

BY MS. STRURY: 

Q. flic remaining questions that you say would be 
- that you identify as not resolved by being a large 
producer by Northern Neck standards, that still doesn’t 
make you look like a large producer in the wheat region 
of the United States. Those factors are subject to 
empirical estimation as well, aren’t they? 

A. What factors — 

Q. You were talking about land costs; you were 


1 that the percentage drop in production or cost of 

2 production might be somehow correlated, but that doesn’t 

3 mean that you have the same costs of production as the 

4 national average iow-cost producer. 

5 Q. I understand your answer, thank you. 

6 So, you put this mark at about 40 acres? 

7 A. That was a hypothet ical, right? 

8 . Q. : Yes, 

9 A The reason why I say that is it depends upon 

10 the size and type of equipment used, the type of cultural 

11 practices you use. Those large wheat and barley farms in 

1 2 the Great Plains would look upon 40 acres as a nuisance, 

13 a pain in the neck, you know? You barely get your 

14 machinery all unfolded, laid out, pulled into place, make 

15 a few rounds and you're ready to go again. So, it 

16 depends. , 

17 Q. On what you're using to farm it? 

18 A. Tlie scale of your equipment and the production 

19 technology! 

20 Q. Um-hiuti. /. 

21 A. If, for example, a number of those large-scale 

22 barley and wheat farms actually use aerial applications 


talking about differences in the inputs, differences in 
rainfall. Pretty much all of those things aTe — we have 
data points on those; right? 

A. I would think so. And, in fact, the cost of 
production and the use of variable inputs levels are, in 
some cases, refereed to in the series of reports called 
charac teristics and costs of production of the various 
crop farms 

Q. Okay. - 

MS. STEURY: I'm willing to cake a break. I'd 
like to take a break. 

(Whereupon, there was a short pause in the 
proceedings.) • 

MS. STEURY: We're back On llae record. 

Dr. Trostle: 

BY MS. STEURY: 

Q. And you brouglit today a brochure in color, 
which makes it easy to understand, titled Farm Resource 
Regions. And you have already alluded to the faet that 
this has been - this is the most recent characterization 
of regions that the USD A FRS has used. , 

Is that a fair thing to say? ■ . I 
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Page 154 

1 A Yes. 

•• 2 • • • Q. And we’ve been using the term Southeast Region 

3 without defining it Gan you tell me on this map. which 

4 I will introduce as Exhibit Number 6, can you tell me on 

5 the map wliat comprises the Southeast Region? 

6 (Trestle Exhibit No; .6, marked 

7 : for identification.) 

8 THE WITNESS: This map shows the current farm 

9 resource regions, which is referred to as the Southern — 

10 the Northern Neck falls in the Southern Seaboard. Prior 

1.1 to this each commodity had a regional designation, which 

12 were not consistent across commodities. So, for example, 

13 a particular — back iipl 

14 One other thing, this does not follow' state 

15 boundaries; -the’ previous .designations all followed stale 

16 boundaries. So, one state might be in one region for one 

17 crop and another region for another crop. For the 

1.8 Northern Neck of Virginia, or for Virginia for most 

19 commodities, that fell in a region called Southeast. 

20 Q. And is there a map there that shows that old 

21 region? 

22 A. No, it is not. Jf yoil want to bear with me 

Page 156' 

1 therefore, they went and tried to develop 

2 agriclinmtological farm resource regions that bad similar 

3 production. technologies. That was not a standard for 

4 developing this .(indicating). In this case it’s : 

5 Northeast Region for barley. 

6 Lor soybean, once again Virginia doesn’t show 

7 up, but it's in the Southeast Region. If you already 

8 know tliis — 

9 Q- No, it’s not coming as a surprise to me, but 

10 I've never seeuthese maps. And my next question is: It 

1 1 sounds like you relied on these. Can we have a copy? 

12 A. You may have mv copy. It's easy to print off. 

13 Q. And did you rely on them for - it sounds like 

14 they were part of your process - 

15 A. Yeah.;.'-:; v.-. \ 

16 Q. — in determining -- 

17 A. Here, once again for soybeans, l included 

18 soybeans in the Southeast Region. 

19 Q. Okay. 

20 Now, that leads me to the next question, and 

2 1 may we have that and introduce it as an exhibit? 

22 (Trestle Exhibit No. 7, marked 

' ■ Page 155 

1 for a few moments and if I brought it along, you— this 

2 is a printout directly ofT of the ERS Web site 

3 (indicating). 

4 And for com - I’ll address several issues — 

5 for com you see that Virginia is in no region. That 

6 signifies that com production in Virginia, relative to 

7 the com production in the rest of it, wasn’t large 

8 enough, wasn't significant enough to be included in the 

9 surveys. 

10 But 1 looked at it and I said I can either 

11 include it in the Lake States or 1 can include it in the 

12 Southeast Region, which includes North Carolina. And I 

13 said it seems to me to have more siruilarities with the 

14 Soutlieast than it does the Lake Slates. And particularly 

15 if you look at, you know, sort of do eyeball comparisons 

16 that way. So, essentially dial's for com, grain, 

17 sorghum, oats, barley. 

18 Barley, it falls in tire Northeast Region. 

19 along with Pennsylvania. So, you see the inconsistency 

20 in terriis of regions. But rather than trying to define 

21 -- when the Change took place they tried to define 

2.2 regions that were consistent across all commoditi es, and 

; . "Page' 1.57 

1 for identification.) 

2 '■ . BY MS. STEURY: 

3 Q. The data that actually went into your 

4 estimate ~ 

5 A. Um-hum. 

6 Q. - do they come from the Southeast Region, as 

7 shown on those maps, for the appropriate commodity? 

8 A. Let's take com as an example. 

9 Q. Okay. 

.10 A. I used data for the Southeast Region. 

1 1 Teclnucally. Virginia is not represented in any region, 

12 aiad indeed, it is not represented in the national average 

13 statistics used by Dr. Kambhampaty. Because when you 

14 look at nationwide com production in Virginia relative 

15 to the other parts of the United States is -- 1 wouldn't 

16 say insignificant, but is much less significant. 

17 Q. Right. So you’re telling me they don't even 

18 collect any data about com production from Virginia that 

19 goes in to comprise the national average? 

20 A. You used the word "production.” This is for 

21 cost of production. We have survey data on com area 

22 yields and production in Virginia and, indeed, in 
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... Page 160 

. 1 

Northumberland County, 

1 

production. 

2 

This refers to tire costs of production. So, 

2 

Q. Okay. 

.. 3 

there is no survey of costs of production in V irginia. 

3 

A. For com, Virginia is not represented. 1 

:4 

The reason beirig, these surveys are expensive and 

4 

include it in the Southeast Region, which is adjacent to 

5 

Congress has .said sorry. USD A, we're going to Cut your 

3 

Virginia, being adjacent to North Carolina, which is in 

6 

budgets. And so: wc have, over the years, cut back. And 

6 

the region. 

:7" 

the statisticians know how to do this in. terms of sample 

7. 

For barley, it is included. Virginia is 

8 

frames and that sort of thing on the frequency of our 

8 

included in the Northeast Region. 

9 

Surveys and their geographical— 

9. 

Q. And when did these maps go out of date or quit 

10 

Q;. Dispersion? 

It) 

being used? ilic time frames is what I'm asking — 

11 

. . ' A:. Dispersion, yes. 

1 1 

focusing on. 

12 

Q. Okay* thank you. 

12 

A The statistics related to these imps, the 

13 

A. I must point out that -wheat gels chopped off 

13 

transition was made to the new system in the 1995-98 time 

14 

into two pages. It’s such that you can't print out 

14 

frame. Not all in one year. Tire ARMS (sp.) survey, the 

15 

individual regions, you print the whole thing out, and on 

15 

costs of produc tiori surveys are not done every year but 

.16 

my printer it Chops it. 

16 

on a cycle. So the next tunc they conic up in the cycle, 

17. 

Q. Okay. 

17 

'95, '96, ’97, "98 is when they made the transition. 

18 

For the record then, what I heed yon to do is 

18 

Q. So anytliing from '95 later in the ARMS surv'eys 

1.9 

tell me for each commodity for the time frame. I assume 

19 

was based on the new regional map. 

20 

this new map came into being at a certain point in time 

20 

A. 1 believe that to be the case. 1 

21 

and it obliterated these old maps or replaced these old 

21 

Q. And these other maps that you’re referring to, | 

22 

maps:-.'' 

22 

shall we call them effective back to the beginning of die | 


. Page 150 


.... Page 1 SI I 

1 

A. Correct. Correct. 

1 

damages period*/ 1 

2 

Q. You'll be able to talk in terms of two time 

2 

A. 1 believe that to be the case. 

3 

frames for the 20-year period: is that correct? 

3 

Q. Is that the way you estimated them? 

4 

A. Um-lmtn. 

4 

A. That's the way I estimated them, yes. ! 

5 

Q. Can you tell me for each commodity' and for 

5 

Soybean production, similar to com, is not - \ 

6 

hogs the basis for your estimates? 

6 

in Virginia is not in the survey but North Carolina is: ... 

7 

MR. KATERBERG: And vou mean estimates of 

7 

I included it in the Southeast Region, which would be j 

8 

cost, the cost production? 

8 

consistent with the way that the Southern Seaboard in the j 

9 

MS. STEURY: That’s what I think I mean. Let 

9 

new system is Set Up. 1 

10, 

me ask the Witness. 

10 

And finally, wheat, which doesn't show up on 2 

11 

BY MS. STEURY: 

11 

tliis map, but it is in the Southeast Region. It's . J 

12 

Q. This does not affect the yields: is that 

12 

truncated from page to page (indicating). . • • '.} 

13 

correct? '• •• " . 

13 

And hogs are in something called die South i 

14 

A. This is independent of the yield estimates 

14 

Region (indicating) . ! 

15 

generated by NASS at the county level. This refers to 

15 

Q. Okay, thank you. I 

16 

costs and returns to generate casts of production. It 

16 

Now, with respect to barley, for example, I 

17 

will have with it a yield estimate 

1.7 

want to make sure I understand exactly what's goi ng on, 3 

18 

Q. In order to calculate the return? 

18 

Did you use the cost of production for barley from the 5 

19 

A. Yeah. 

19 

Northeast Region? i 

20: 

Q . Thank you* 

20 

A. I believe I did. But now 1 wonder if f mis - I 

21 

A. So that , in fact, is the distinction between 

21 

the answer is yes, I believe 1 did Yes, 1 did. i 

22 

the county average yield and the regional cost of 

22 

Q. Okay, thank you. . 
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Page 164 

:i. 

So, the fact that you could liot use the 

1 

Q. Okay, the footnote on page 1 3 to table 6. 

2'. 

current geographical region that the ERS now uses is 

T 7 

identifies or defines Southeast , which is a column in 

3 

related to a data -storage issue, storage issue? 

3. 

table 6 titled .Southeast. 

. 4 

A. Data. 

4 

A. Okay. 

' 5" 

. . . Q. Agregation issue? 

.5 

Q, As Southeast, including Eastern Uplands and . 

6 

A. Data collection and aggregation transition 

6 

Southern Seaboard. 

•7 

that was a result of a professional organization — I 

7 

A, Right. Okay. 

8 

cain't remember the name of which — that lias been looking 

8 

Q. Did you use that Southeast or a different 

9 

at this issue fbr more than a decade. So, it changed 

9 

Southeast? 

10 

some of the methodology about collection as well as 

10 

A. No, I did use this Southeast (indicating). 

11 

leading to the change in Hie regions. 

1.1 

Q. Okay. So, on die colored map for the current 

12. 

Q. Okay. I think! was trying to ask a different 

12 

regions when you used data post — that were collected 

13 

question. I think. 

.13 

post- 1995, your estimate is not only die Southern 

14 

• The question I was asking was: For barley, we 

14 

Seaboard, but an average that includes the gray area, the 

..IS; 

do have Virginia in an old region; right (indicating)? 

•15' 

Eastern Uplands; is that correct? 

16. 

A... Right. 

16 

A. No, 1 only included the Southern Seaboard. 

'IT- 

Q. But now Virginia is tartly in a newly 

17 

This table combines Southern Seaboard and Eastern 

18 

delineated region, but that old data does not get 

18 

Uplands; I only included Southern Seaboard. 

■19 

transferred into the new region; correct? 

19 

Q. And you can do this by going to the Web site 

20 

A. The survey - not quite correct. 

20 

and telling it you want Southern Seaboard information. 

21 

The survey, under die old region, the last 

21 

Is that what you did? 

.22 

survey under the old region included Virginia in the 

22 

A. You cai go to the ERS Web site and select any 


Pagans 


-Page 165 

1 

Northeast, The next time the survey was done, under the 

1 

region, any commodity on a variety of outputs. 

2 

new regional designation, it is included in the South. 

2 

Q. And you’re kiitc you used only Southern 

3 

Q. Southern Seaboard? 

3 

Seaboard? 

4 

A. Southern Seaboard. 

4 

A. I'm sure 1 did not include Eastern Uplands - 

5 

' Q; ' Right,' 

5 

okay, I used Southern Seaboard and Southeast U S. 

6 

So, you have one data series one year, another 

6 

Q. Okay. Except for barley, where you also used 

7 

data series another year, and you have them pul together. 

7. 

Northeast? 

8 

A. I put them together. 

8 

A. Correct, but this is a com report 

9 

Q. Thank you. 

9 

(indicating). 

10 

A. But I 

10 

Q. Understood. Right. Okay. 

11 

Q 2 I have the answer, that's okay. 

11 

So, today at 3:30. 1 understand you used what 

12 

I'm going to refer, to the Linda Foreman 

12 

you identify with respect to these old maps to obtain .. 

.1.3 

article, statistical bulletin number 974 that was 

13 

your average cost of production that you started with as 

14 

introduced at your deposition yesterday - at 

14 

the base in one of your computations; right? 

15 

Dr. KambhampatVs deposition yesterday. 

15 

A. Correct. . 

1.6 

If you would turn to page 13? 

16 

Q. And the Southern Seaboard only after the new 

17 

A. (Complies.) 

17 

maps came into effect? 

18 

Q. First of all* am I cdrrect in understanding 

18 

A. Correct. 

19 

you derived data from r- you relied on this source for 

19 

Q. Earlier in your testimony you stated words to 

20 

some of the data in your estimate? 

20 

this effect: That the Northern Neck is. iri many 

21 

A. I relied on tire ARMS data for the Northern — 

21 

respects, different than the rest of the Southern 

22 

or for the region that Virginia falls in. 

22 

Seaboard; is that fair? 
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1 A. t didn't say that, I said it could be 
- 2 different. 

: 3 Q. Oh, I thought you had said it was. 

4 A. I don’t kiiow that ii is or is not with respeet 

5 to any other specific regioirwithin the Southern 

. 6 Seaboard. . . : 

. 7 MR. KATERBERG: We're talking about 

8 "different 1 ’ in a particular context? 

9 MS. STEURY: Different agriculturally. 

TO MR KATERBERG: Right. Tli is is all 

1 1 agriculturally* but different in terms of yields, 

12 different in terms of -- 1 think if you framed the 

1.3 question more precisely you might be able to elicit a 

14 more precise answer. [ mean that in the nicest possible 

15 .way.. : 

16., , BY MS. . STEURY: 

.17 Q- Do you know what the major products are for 

18 the Southeast Seaboard region? 

19 MR. KATERBERG: Southern Seaboard? 

20 MS. STTEURY: Oh, goodness gracious, thank you. 

21 THE WITNESS; 1 understood. 

22 BY MS. STEURY: 


1 Q. Would you identify — di d you say soybeans? I 

2 can’t remember everything you listed: 

3 A. Yes. I did. 

4 Q. And I know you said wheat. 

■ 5.'. A. .. Yes/ • 

6 Q. Did you also say barley? 

7 A. NoMdidnol. 

8 Q. Okay; 

9 So, it's your sense that llic sorts of 

If) products, agricultural products that Mr. Ilaynies' farm 

1 1 was engaged in arc typical of the Southeast Region? 

12 A. I would say they are typical of the Southeast 

1 3 Region, and that those products, vis-a-vis the rest of 

14 the United Slates;, that these arc the products that have 

15 a comparative advantage in these regions (indicating). 1 

16 But they do not necessarily have a comparative advantage • 

17 with respect to the rest of the United States 

18 Let me clarify. Wheat increasingly is grown 1 

19 on land that isn’t suitable for anything else. In Kansas 

20 it's grown because you don't have enough rainfall to glow 

21 com. to grow soybeans. It's essentially com or wheat 

22 and grain soighum So, it has a comparative advantage | 


I Q. For the Southern Seaboard. 

.2 MS. MCARTHUR: Gelling late in the day. 

3 THE WITNESS: Taken as you're asking me, for 

4 this entire Southern Seaboard (indicating) if you 

5 aggregate all of those areas you're asking me what the 

6 major products would be? 

;7 /'/ BY MS. STEURY: 

8 Q Yeah, let me try to make it easier. 

9 If you were going to consider the Southern 
TO Seaboard a type - 

1 1 A. Urn-hum. 

12 Q. — what is typical of the farm or agricultural 

13 products in the Southern Seaboard? 

14 A. Rice, cotton, wheat, soybeans, tobacco, 

15 large-scale industry hog production and aquaculture. 

1.6 Q. Is it an area where corn is typically grown — 

17 . A. Yes, it is. 

18 Q. — or produced? 

19 A. (Nodding head up and down, inaudible 

20 response.) 

21 Q. You would identify that as a typical product? 

22 A. Yes. 


vis-a-vis the rest of the United States or - I’m sorry, 
lias a comparative advantage within that region to produce 
wheat It doesn't necessarily have a comparative 
advantage for the rest of the United States. 

Let me pursue that a hale bit further. So, 
here wheat is grown (indicating) including the Northern 
Neck. In fact, yields of wheat here are higher than the 
yields of wheat in the Great Plains. But that doesn't 
necessari ly mean that their costs of production are less 
here (indicating) than they are in the Great Plains. So, 
wheat may be an important commodity relative to Other 
commodities in this area (indicating) it doesn't mean 
that it is an important cummodily given national average 
statistics. 

Q. These — the typical farm products tliat you've 
just mentioned, the list that I won't try to repeat, is 
it your sense that those were typical throughout this 
damages period, or has sometliing dramatic changed in the 
last couple of years? 

A. No, they are typical. The profitability of 
different crops had changed, they change iroin year to 
year, but there's also been some small shifts over lime 
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. Page 172 

1 

as well. 

1 

generate net revenue: And I used, as we have discussed 

• .2. 

0. I'rn tiomKto ask you to turn to page 18 — I'm 

2 

before, costs of production, the variable component of 

3 . 

sorry, paragraph 18, page 11 of your declaration. 

.3. 

which is adjusted by that yield ratio hetween county and 

A 

A. (Complies). V:" 

4 

region. 

•5. 

Q. And in paragraph 18; you state that 

5 

So, this conversation under text under 18— 

6 

Dr. Kambhampaty used yields per harvested acre rather 

6 

paragraph 19 does not affect my analysis.. I believe 

■ 7 

than the lower yield per planted acre. 

7 . 

that's essentially a comment about Dr. Kambhanipaty's 

8 

. A. I did. 

8 

analysis. 

9 

Q. Do you believe that still today? 

.9. 

To make the comparison here, here in Exhibit 

io 

A. No, I do not. 

10 

K, essentially I replace the yields that fused in my 

n- • 

.Q; Okay. So that is something that you would 

11 

analysis with the yields that are shown in 

12. 

change? 

12 

Dr. Kambhampaty's analysis under Exhibit E. 

13- 

A. (iiven yesterday's Conversation and an 

13 

Q. So, even though you lodged the criticism, you . 

14 

elaboration of his methodology, I would change item 1 

14 

did not take a discount for it; that's your testimony? 

15' 

under paragraph 1 8. 

15 

A. Ihat's right. Even though I incorrectly 

16. 

Q- Okay. . 

16 

interpreted his analysis and lodged an invalid criticism, 

17 

And would you also change Exhibit K where you 

17 

I did not take it into account. 

18 

take a ten-percent discount? 

18 

Q. Let's go back to the regional analysis in your 

19 

MR. KATERBERG: Which line item? 

19 

selection of the region as the basis for your data as 

20 

MS. STEIJRY: It maybe factored into several 

20 

opposed to a large-farm producer or mid-cost farm 

21 

of the line items under yield adjustments. 

21 

producer. 

22 

BY MS. STEURY: 

22 

Now, I don't want to re-cover old territory. 


"• : 


' '' Page 1.7i 

1 

Q And in paragraph 1 9 of your declaration you 

.1 

but I don't think we finished talking about it. In 

; 2 

state - that's where it's most clearlv and summarily 

2 

addition to what we've already discussed, which I think 

• 3'. 

staled - you state that you take a ten-percent discount 

3 

was soil, climate, rainfall, and this concept of being a. 

4 

for the average ratio of harvcstcd-to-planted acres of 98 

4 

large producer and the size of a trad, tracts of land, 

5 

point 8 percent, which means the yield per harvested acre 

5 

what else is - let’s just put a period after tracts of 

: 6 

has been overstated by ten percent? 

6 

land. 

,7 

A. I didn't say that I took a ten-percent 

7 

And my question is, aside from those things 

.8' 

discount, I say that the difference between harvested 

8 

that we've already discussed, is there something that 

9 

yield and planted yield was tell percent. 

9 

accrues to the estimate because of the region that is 

10 

Q. Okay, is that translated into dollar's in 

10 

missing horn some other type that might serve as the 

IT 

Exhibit K? 

11 

basis for the estimate? 

12 

A. NoDU s not, because what I used to generate 

12 

A. My analysis does not account — in estimating 

13 

Exhibit K was iny yields and Dr, Kambhampaty's yields 

13 

the full economic costs of production my analysis does 

14 

directly. 

14 

not account for differences in land costs from one region 

15 

Let me elaborate. Would you like me to 

15 

to another. 

16 

elaborate? 

16 

For example, in the Great Plains, 

17 

Q. (Nodding head up arid down, inaudible 

17 

wheat-producing areas, the land costs per acre arc 

18 

response.) 

18 

significantly less than the land costs in the Northern 

19 

A. I'm not supposed to ask you questions. 

19 

Neck of Virginia. 

20 

Q. Well, I'm not giving any answers. 

20 

Q. Let me ask a question. You really don't know 

21 

A; . In my analysis, my base analysis, I used 

21 

that, do you? You know that it's: significantly less than 


county average yields. I used county average yields to 

22 

in the Southeast Region; is that correct? 
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Page 174 

1 A : T don'L have the statistics with me here 

2 today, but I do haw diem back at my office. And they 

3 are on the ERS Web site where there is — not by count}', 

4 hut there is average surveydata for average rental rates 

5 times scries over a fairly long period of time, the 

6 average rental rates for farmland by state. 

. 7 Q. By state? 

8 . . A. By state, 

9 The reason why i make the statement that I do, 

1 0 is I know — Ibelieve I know for central Kansas the 

11 average cost to buy good quality farmland and to rent 

1.2 good quality farmland. And the lease rate is certainly 

1 3 less than the $61 per acre or above shown in Ihe Haymes 1 

14 farm and home . plan . 

15 Q. In 1989? 

16 A- I don’t recall the year. I believe that’s 

17 probably right. 

Ik Also, just the nature of the productivity of 

19 the land in the Great Plains states in terms of its yield 

20 potential would be significantly less than in the 

21 Northern Neck o f Virginia. 

22 And in addition to that, urbanization and 

'. Page 17.6 

1 And Dr. KambhampaTy's analysis uses those yields, which 

2 underestimates the yields that the. Haynics could achieve 

3 and, therefore, the net — the gross revenue that the 

4 llaynies could have achieved. 

5 So that, using national average statistics not 

6 only does not represent the Haynies' operation as well as 

7 the regional, average regional statistics are, but it 

8 produces a significant bias in foe damage estimate. 

9 Using national average statistics reduces the damage 

10 estimate significantly for wheat and barley and increases 

11 the damage estimates significantly for com and soybeans. 

12 Q. Urn-hum. 

13 So, from what you’ve said you would agree with 

14 the basic principle that where farmland is either — is. 

15 or is perceived to be more productive it commands a 

16 higher price? 

17 A. Yes. '/■ 

18 Q. Do you know whether the Southern Seaboard or 

19 the Southeast Regions that you used for your analysis 

20 represent Mr. Haynies' farm production techniques or 

21 practices? ■ 

22 A. Tire question is do I know that they represent 

Page 175 

1 pressure from urban sprawl and that sorts of things are 

2 way, way less than they are in Virginia. 

3 Q. Urn-hum. And you're indicating, 1 think, that 

4 those would drive land prices up; is that correct, the 

5 urbanization? 

. 6. " ■ ; A. ' -Ves. . 

7 Q. But if I understand your testimony correctly, 

8 your comparison to - 1 believe you were talking about 

9 land in Kansas - was that its yield, its potential for 

10 yield was lower per acre? 

1.1 A. Yes. Indeed, tlie statistics show that. In 

12 fact, I Would argue, and my exhibits show, that by using 

13 national average statistics Dr. Kambhampaty has 

14 significantly under estimated the damage estimate For the 

15 Haynies for barley and wheat. 

16. My estimate for economic damages for barley 

17 and wheat is higher than Dr. Kambhampaty's. And the 

18 reason for that is the difference between regional and 

19 iiational average statistics, which,- compared to very — 

20 let me start all over -- because the national average 

21 statistics are highly represented by these Great Plains 

22 states, not by Virginia, the yields are much lower there. 

Page 177 

1 the Haynies' farming operation? There are certainly 

2 differences, and probably do not accurately - as 

3 accurately represent the Haynies' farming operations as 

4 if you had Northern Neck costs of production. But I 

5 believe they .significantly more - I believe the Southern 

6 and Southeastern Seaboard regions are significantly more 

7 representative of the Haynies' operation than are the 

8 national average statistics, which significantly are 

9 greater represented by the Great Plains for wheat and 

10 barley, and by the Heartland for com. 

11 Q. Now, you mentioned costs of production. By 

12 that term do you subsume efficiencies of production? 

13 A. No, I'm talking about the cost of production 

14 estimates as they come, which represents the cross 

15 section of fanners that was included in the survey. 

16 Q. Okay. ■■ ■ • ; 

17 MS. STEURY: Could you read back his answer 

18 two questions ago - one question ago? 

19 THE REPORTER: "Answer: The question is 

20 co 1 know that they represent the Hayiiies' 

21 farming operation? There arc certainly 

22 differences, and probably do not 
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' ' • " Page 178 

1 accurately — as accurately represent the 

2 Haynies' farming operations as if you had 

3 ; Northern Neck costs of production. But 1 

4 believe they significantly ^ I 

5 ' believe the Southern and Southeastern _ : 

6 Seaboard regions are significantly more 

" '•7; . representative of tlie Haynies’ operation 

' 8 than are tlie national average 

; 9 : statistics... ” 

10 MS. STCURY: Okay, I’ve gpt the part I wasn't 

11 sure I heard right. 

12 BY MS. STEURY'; 

13 Q. Okay, i t's the Northern Neck costs of 

14 production that I want to follow up on. 

1 5 Would that be your ideal data, to have the 

16 Northern Neck county yields and the Northern Neck - I'm 

17 sorty, the Northern Neck yields and the Northern Neck 

18 costs of production? 

19 A. As an idealist economist 1 would love to have 

20 that. As a practical matter in the costs of surveying. 1 

21 realize that that's not probably possible. 

22 Q. But if you had that much that would be what 

Page .1 80 

1 from any other county in the United States. 

2 Personally, in the community 1 grew up in you 

3 could make that statement and it would apply there also. 

4 I don't have the empirical evidence to compare those 

. 5 statistics. 

6 Q. Do you think that tlie ERS doesn't have the 

■ 7 empirical evidence to compare those? 

8 A. Not by county. Oh, I'm — to compare which? 

9 :Okay, 

10 Q P art-b me farming operations, part-time -- 

1 1 small famis. 

12 A. Okay. 1 urn not an expert oh the census of 

13 agricultural statistics. They may exist. T don't know' 

14 what is and is not included in those statistics. 

15 Q. : Okay." - . : 

16 Seems to me, thinking about farm practices. 

1 7 that if you have a part-time fanner whose primary 

1 8 occupation ts off the land, that you will get a very 

19 different kind of operation than you would for a 

20 full-time farmer who is intent on growth, attends, you 

2 1 know, the 'ag' extension classes and talks to the agents 

22 and keeps up with the best practices. 

Page 179 

1 you wanted as an economist? 

2 A, I vvpuld certainly warn that information, yes. 

:.3 Q. .' - 'Okay. : 

4 What do you think would be missing from lhal 

5 information that would be important? 

6 A. For this particular case? 

• 7" qi . \ycs.' 

8 A. You know, tlie questions what would be missing 

9 for that is the volume discount for a large farmer. And 

10 to the extent that the land tracts we were talking about 

11 were contiguous, to the extent that would make using 

: 12 large-scale equipment more efficient. And that would 

13 also be missing. •. •• 

14 Q. And how about other best practices? Do you 

15 understand that the farm operations in tire Northern Neck. 

16 and particularly m Northumberland County, have a large 

17 number of part-time farmers, a large number of retired 

18 farmers, a large number of very smal l operators? And 

19 doesn't all this -- let me ask that question, do you 

20 understand that to be the case? 

21 A. I have heard that stated about Northumberland 

22 Cciunty. 1 do not know to what extent that is different 

• Pa^c IS) 

1 Would you subscribe to that impression? 

2 MR. KATERBERG: Objection, fomi. You’re 

3 talking about on the cost side, on the yield side or in 

4 both of those? 

5 MS. STEURY: I think that it would impact 

6 primarily on the cost, but certainly on the yield in 

7 terms of best practices includes things like inpuls arid, 

8 you brow, the method and tuning of fertilizer 

9 application, the type of it, no-till versus till, all 

10 those kinds of things which would affect both cost and 

11 yield, correct. 

12 THE WITNESS: The way I would answer your . 

13 question is that as a very broad generalization, that may 

14 be true. But I can think of a number of exceptions to 

15 that, including the head engineer for a farm implement 

16 and livestock equipment who rahs a very large farm. lie 

17 has a couple of very good, well-qualified dependable, 

18 reliable, experienced people to do most of the work for 

19 him. But he plays the major management role. 

20 • - BY MS STEURY 

21 Q. So, in the survey data he would show up as the 

22 fami operator even though — 
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1 A. Yes, he would. The others arc hired help. 

2 Q. Um-hum.; Okay. 

3 Biit back to the rest of niy question. Would 

4 you expect that there would be some best practice 

5 differences -- strike that. . 

6 If you had a farmer who used what Tin going to 

7 call his "best practices," and T think that's, sort of an 

$ industry term, and had a large operation in a county that 

9 was populated with a large number of part-time farmers of 

10 smalt farms, wouldn't you expect significant differences 

11 both in yield and cost - or we don't need to separate 

12 them out, we can say in return — from what's the— what 

1 3 the average is for that county? 

14 A. If you're comparing one individual with best 

15 practices with the average for everybody else, yes, 1 

16 would. But from the "everybody else" in most of the 

17 farming communities and regions I know about, there are 

18 other people among those that are also following die best 

19 practices, they rimy not be die biggest farmer, but they 

20 are. And if there’s profit to be made in best practices 

21 there's always a leader in every community. But in my 

22 experience there are a bunch of other people that say 

". Page 184 i 

1 over time. Bu r . that is a major research project and -. jj 

2 data-gathenng project. 

3 Q. To some extent, even though I am very clear : : j 

4 that you've testified that using large farm or mid-cost 

5 national Statistics brings with it assumptions that you ; f 

( don't think are valid, to sonic extent docs the large farm 

7 and mid-cost statistics capture these best practices j 

8 large-farm characteristics that may be masked in a county ! 

9 where the farmer is small, pait-time? ! 

10 A. In general, I think that's a fair assumption. 

1 1 But some of those large farmers arc farmers who have 

12 grown over time. They may be approaching retirement. ! 

1 3 They may not be interested in making the additional 

14 investment in the latest round of new' innovative 

15 machinery. 

16 So, as a generalization, 1 think that's 

17 probably acceptable. But not necessarily applicable to 

18 every circumstance. 

1 9 (Whereupon, there was a short pause in the 1 

20 proceedings.) ■ ■' • ■ '■ ■1 

21 MS. STL'URY: We're back on tire record. . J 

22 BY MS STEURY f 

Page 183 

1 look what he did last year, I'm going to do it this year. 

2 Q. How would you account for the differences 

3 between the one best-practice farmer in my — who is a 

4 large farmer in my hypothetical and ihe average — and 

5 even With an average that may include several smaller 

6 farmers - 

7 A Right. 

8 Q. - With, you know, part-time operations who 

9 are following best practices? How would you account for 

10 the differences? 

11 A. Unless you had statistics about the 

12 distribution among those and the costs of production 

13 among those, empirically it would be a little bit 

14 difficult to do that with any sense of statistical 

1 5 significance. 

1 6 But certainly, given a look at tire data, 1 

1 7 would think that you could make some assumptions and 

1 8 estimates about the gap between this year, the yields, 

1 9 potential yields and the costs of production if you had 
the cost-of-production data for those who follow best 

21 practices aiid those that do not. And then you could 

22 assume some type of a lag-adoption pattern and track that 

'BigBias I 

1 Q. Dr. Trostle. I'd like you to turn to page 14 | 

2 of your declaration and look at paragraph 27, T want to | 

3 refer to some information you report there that comes 1 

4 from the Virginia Cooperative Extension Service. 

5 Are these - are you with me? 

6 A. Yes, I am. 

7 Q. Are these from the lest properties? 

8 A. I think they were referred to as test plots. 

9 One moment please. 

10 Q. Um-hum. ..... 

11 A. Although it docs nol say lest plots. It may 

12 be that when I talked on the phone one of the people 1 

13 talked to may have talked about test-plot data. I —I 

14 talked to two or three different people about both the 

15 yield impacts of double cropping as well as the costs of 

16 production impacts of double cropping. And I know that 1 

17 m one case they referred lo ihey said well, we have 

18 test -plot data. But this is dated January 2001, and 1 

19 doesn't look like data from test plots 

20 Q. 1 would like to mark this, this document as an 

71 exhibit. 

22 Is this what you relied on for— 
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1 

A. Vir^nia, yes, it is; 

1 

at llic Northumberland v. .'ountv Extension Office that von 

-.2. 

Q. For what’s in paragraph 27, as best you know? 

2 

spoke with? 

3 

A.: Far the part of paragraph 27 that refers to 

3 

A. Jenny -- Jenny, Jenny, Jenny. Jenny - 

: 4. 

Virginia.; 

4 

Q That might gel rne close enough. 

5 

. Q. Urii-hunu That ends with the footnote 9? 

; 5 

A. Jenny-- 1 don't --no. 

6 

A. ' Correct. 

6 

Q Okav. i 

7 

Q. Now; footnote 9 suggests that perhaps tlrere 

7 

Your information that you report in paragraph 

' 8- 

vvas a different document that you.had at that time. It 

5 

27 indicates tliat average double-cropped soybean yields ... '• 

9 

says 2003, but the notation in the document in your hand 

9 

were 36 point 2 bushels per acre versus 44 point 8 for 1 

10 

suggests it’s 2001 . Not that that's definitive, I'll 

10 

full-season beans?' 

U 

grant you, but. 

'1 

A. That's correct. . . • j 

12 

A. Good question. I may not have Xeroxed 

12 

Q. In your estimate for the soybean bushel yields • 1 

.13 

everything that I had because this doesn’t give one 

13 

that you used for the minuend, can you felt me what i 

14 

specific yield. So, in doing my own Xeroxing, after 

14 

numbers of bushels you used in that computation? 

•1'5. 

hours, when the photocopy machine was not being used by 

15 

A Yes, I can. I handed out a set of • .• 

16 

other people, I may not have gotten everything. 

16 

comparisons, and they arc included here, both for 1 

17 

. : Q. Okay. 

17 

hill-season and double-cropped. And the 22-year average, 

18 

Could you follow up with - 

18 

1981 to 2002, full-season - I'm sorry, let me start with. 

19 

A. Hvill indeed. 1 will indeed. 

19 

the county average, Northumberland County average planted 

20. 

■’ Q. Okay. 

20 

yield per planted acre was 27 point 34. And die average jj 

21 

Now, do you recall the exhibit in 

21 

was for double-cropped soybeans was 25 point 4. \ 

22 

Dr. Kambhampaty's deposition yesterday that was from the 

22 

(indicating). 


Page 187 


Page 189 | 

1 

Virginia Cooperative Extension Service tliat reported 

1 

Q. Thank you. 

2 

soybean yield averages for the test plots? 

2 

MS. STEURY: And I'm going to introduce this 

;. 3.' 

A. 1 remember seeing it laying on the tabic, but 

■3 

as an exhibit, please. 

4 

I did not get a copy of it, nor do I know what it 

4 

(Trestle Exhibit No. 8. marked 

5 

contained or what time period it covered 

5 

for identification; Trostle ' 

6 

Q. Bui you remember there were four or five 

6 

Exhibit No. 9, marked for | 

7 

different sites, and one of them was Warsaw? 

■ 7 : 

identification.) . | 

8 

A. Um-hum. 

8 

BY MS. STEURY 

9 

Q. Did you work from a document like tliat? 

9 

Q. Looking again at footnote 9 on that page, the i 

10 

A. No. | did not. 

10 

title tliat you refer to as your source says Full Season j 

11 

Q So, that was unfamiliar to you in tliat format? 

11 

Versus Double Crop Yields in Virginia. Data from the j 

12 

A. It was indeed. 

12 

Virginia Soybean Variety Evaluation Tests; correct? !! 

■13 

Q. And we don't really know whether it really 

13 

A. That's eofrcct; » 

14 

contains the same data because no one has compared them 

14 

Q. Now, is it your understanding that in These 

15 

directly? 

15 

tests they use best practices as they're currently i 

.16 

A. That's right. 

16 

understood for that region at that time? | 

17 

Q. Where did you gel your inf ormation? 

17 

A. I ani not an expert 6n test trials for yields ..j 

18 

A. As I recall, 1 got it from Northumberland 

IX 

and varieties, but it is my expectation that they would 1 

1.9 

County Agriculture Extension Office. But | also talked 

19 

probably follow many best practices, perhaps not all. 

.20 

about it with people atVirginia Tech. It's been some 

20 

The reason why 1 say that is because some of the test 

21 

time ago; I cannot recall . 

21 

trials in Kansas That I’ve been associated with, they 

22 

Q. And you probably don't remember an individual 

22 

have, in slang, been burned by using what were thought to. ;; 
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1 

he he 4 practices which turned out m he no so hot atlcr 

1 

A. I would think it does, because 1 don'; know 

2 

a few year- of experience, disease resistant, drought 

2 

how else I would come up wilh that title. 

* 

resistant, well spacing. 

3 

Q. Okay. 

1 

Q. And best practices probably changes. 

4 

So. can you think of anything other than best 

5 

A. Every year. 

_5 

practices that might explain tliat difference between the ; 

6 

0 That's right, not only in the understanding of 

6 

average yield for soybeans and the test-plot yield? 

7 

what best practices is, but in fact, because we're 

7 

A. Remember that this is a .Very location-specific 

8 

dealing with live organisms; right? 

8 

statistic. And 1 apologize, would you please rephrase . 

9 

A. (Nodding head up and down, inaudible 

9 

your question? 

10 

response.) 

10 

MS. STEURY: l eant: 

H- 

Q. Now, this 36 bushels for the double cropped 

11 

Can you read it? 

12 

that you report compares to 25 point 4 is the figure that 

12 

TI IE REPORTER: "Question: So, can you 

■13 

you u$ed in your estimates, 

13 

think of 'anything other than best 

14 

Fair discrepancy, correct? Or Fair 

14 

practices that might explain that 

15 

difference, substantial difference? 

15 

difference between the average yield for 

:I6- 

A. That's right. And that would be because these 

16 

soybeans and the test -plot yield? " 

■17 

test trials arc very carefully monitored and watched, 

17 

THE WITNESS: Thank you. 

18 

whereas the average county yield or the average regional 

18 

The difference is between a test -plot yield. 

19 

costs of production yield would be average of them all. 

19 

which is very location-specific, and the average yield, 

20 

Q. Okay. 

20 

which would be Northumberland County. So, additional 

2:1 

And so, would you agree that this represents 

21 

factors whi ch could play a role would be differences in 

22: 

or Captures some of the differences between operators 

22 

rainfall patterns that particular year, difference in 


.Pagv.191 


'• : ;. ■• ' Page 1U3 

1 

using best practices and operators who are just typical 

1 

soilSi. . ■■- • • •' 

2 

of Ihe average? 

2 

BY MS. STEURY: 

3 

A. I looked at it more as the difference between 

3 

Q. Do you recall -- and I realize you're 

4 

the two in a particular year rather than the absolute 

4 - 

operating at a handicap right now because you're not sure 

5 

level. Since this is one vear only of data rather than a 

,5- 

exactly whether this represents all the data that you 

6 

time series of data, you don't know what the growing 

6 

worked with (indicating) - do you recall all that you 

7 

conditions were, you don't know what pests were 

7 

reported in paragraph 27 was based on several different 

. 8: 

available, what diseases were in die area for that 

8 

test plots around the state of Virginia or whether it was 

9 

particular year. So, I was looking more at the 

9 

.one? '..’ •• 

id 

difference between the two as opposed to the absolute 

10 

A. I think it was — it was presented to me as an 

■li 

level. 

11 

aggregate..-.,- 

12 

Q Now, your footnote indicates that it spans a 

12 

Q. Okay 

13 

fair number of years. 

13 

If there was one test plot in the Northern 

14 

A. That's correct. 

14 

Neck of Virginia, would you find that to be a highly 

15 

Qf Are you saying that's not what's represented 

15 

reliable — would you be attracted to that as a basis? 

16 

in your text? 

16 

A. I would find it as a very useful piece of 

17 

A. Well, rio. Actually, it may be. When I made 

17 

information. Would I necessarily think that it 

18 

that statement I was thinking back about this 

18 

represented the level of the yields over a period of time 

19 

(indicating) which I need to trace down. 

19 

for the county in general? Not necessarily, . 

20 

Q Okay. So, as best you recollect now, this 3b 

20 

Q. Okay. 

21 

point 2 probably does represent the span of years '87 to 

21 

Did you do any tests of statistical 


2003? . 

22 

significance to determine whether there was 


49 -(Pages 190 to 193) 


Glender Reporting, Inc. (888) 445-3376 WORLDWIDE 

Washington, DC Baltimore, M5D ESoca Raton, FI. 



970 


RONALD G: TROSTLE 


Page m 

1 'idiisiicaily-signiiicant variation within years in your 

2 — between the double-cropped and single-cropped 

3 soybeans? 

4 A. No, I did not. 

5 May I clarity/ You said witlnn years? Do you 

6 mean from year to year or for the same time series or 

7 from one source of data to another source of data within 

8 the same year? 

9 Q. The data for the same year but different 
. 10 varieties of soybeans, different sites. 

11 A. No, I did not. . • V. 

•12. Q. When you were doing your report, Dr. Trestle, 

13 and reporting the test-plot results for soybeans in 

14 paragraph 27, did you happen to notice that the reports 

15 for the soybeans that you use there really fall much 

16 closer to Dr. Kambhampaty's yield estimates for his 

17 minuend than — than yours do? V 

18 A. I iiotice that they were higher than mine. And 

19 the reason w-hy I accepted that as reasonable is because 

20 they are test plots, they are not an average for all. 

21 ' " • I also might note that occasionally 1 look 

22 back to the yields, planned yields reported in the farm 


•"V . • Page 196' : 

And number two, their yield data may not be consistent, j 
over time, with the NASS data. j 

Q: • Okay. ■■ 

But the report that you have is a yield only, . j 
you weren’t relying on the costs of production for the J 
soybeans from the test plots; right? | 

A. T— the Virginia Cooperative Extension | 

Service here? I looked at both yields and costs of : i 
production, but I used them primarily for the yield data, j 
Q. Would the cost of production for a . ; 

best-practices farmer — never mind. J 

Excuse me, strike that. . I 

Turning to Exhibit K, on line 13 you make an ; 
adjustment for approximately one-and-a-half million j 

dollars; is that correct? ’ 

A. That is correct. i 

Q. And is this what you have adjusted on the 
basis of what you consider to be an overstatement of j 
yield on the production - sorry, overstatement for yield I 
on double-cropped soybeans? | 

A. That’s correct. 

Q. And the data in paragraph 27 is what supports 


Page 195 

1 and home plans. And if my recollection serves me I 

2 correct, in virtually all years for all crops - not 2 

3 universally true L but in general those planned yields 3 

4 in the farm and home plans were significantly lower than 4 

5 what Dr. Kambhampaty shows as what resulted from 5 

6 national-average statistics. 6 

7 Qi And you're speaking of the Haynics' farm and 7 

8 home plan specifically? 8 

9 A. That is correct. 9 

10 Q Okay 10 

11 Going back to your earlier answer that you 11 

12 were satisfied because this was the average and that you 12 

13 were - you were satisfied in using the average because 13 

1 4 it was- the average instead of die test-plot information. 14 

15 Ani l grossly mischaracleriidng your testimony? 15 

16 A. I wus satisfied because I want to use as 16 

17 consistent as possible a data series that has time series 17 

1$ over time for the full 22 years, and something that I 18 

19 know about how it was collected and bow it relates to the 19 

20 costs of production. Because most of the crop budgets 20 

21 that conie from the experiment stations, number one. they 21 

22 do not have full economic costs of production in tliem. 22 


that; is that correct?' ' • 

A. That’s correct..- 
. Q. Right. 

And by "the data" I mean the differential 
between the double-cropped and single-cropped that you 
report. 

A. That's correct. The different - 

MR. KATERBERG: Woah, woah. I want to — 
there appears to be another line item several down. I 
want to make sure the record is clear as to which line 
item reflects paragraph 27. I may be confused. 

MS. STEURY: This time I think you are j 
because 27 deals with yields, not costs of production. 

MR. KATERBERG: But I'm looking at 16. 

MS. STEURY: Oh, touche. 

THE WITNESS ; May I correct my response to 
your question? 

MS. STEURY: Yes. 

1HE WITNESS: Line 13 is not the adjustment 
for double cropping, it's — the text in the text column 
says overstatement of double-cropped soybean yields, no 
reduction for double crop. In other words, vising 
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1 nationa, -average statistics overstates soybean yields. 

J 1 lerc 1 reduce, tor that general overstatement of soybean 
} yields. on an average basts. And then Mr. Kalerberg is 
t correct 

f In line 16 1 make an additional adjusUueiit. 

6 much smaller, for the - only the portion of the crop 

7 that was double-cropped. 

8 MS STEURY: Thank you for clarifying that. 

9 Mr. Katerberg, as well, 

10 . : BY MS. STEIJRY: 

11 Q. Okay, since it was clear 1 was a little 

12 confused, could you explain how you did the adjustment, 

13 whatthe basis of the adjustment was? 

14 A. La line 13 I take the — I take the di fference 

15 Well, more correctly, I have estimated costs of 

16 soybean production using the regional costs of production 

17 estimates and using county average — sorry, county 

18 average yields, yes. So that gets you a revenue, a net 

19 reyehue. 

20 1 observed that there is a distinction, or 

21 that using the national average statistics over — 

22 results in a much higher -- scratch that - results in a 

. Page 200 j 

1 ten-percent reduction. j 

2 Q. So, if the statistics proved to show that the j 

3 variation between double-cropped and single-cropped j 

4 soybeans was statistically insignificant, would that lead 

5 you to undo the reduction for the double-cropped i 

6 soybeans? 

7 A, 1 — not entirely. What Tin told about i 

8 cultural practices in the Northern Neck area and j 

9 nationwide is that this differential was significantly j 

1 0 greater in the 1 980s than it is currently. That the ' 

11 advent of no-till soybeans and roundup-ready soybeans 

12 has, in recent years, which would be the years -- 

13 included years covered by the test plots, has reduced 

14 that differential fairly significantly. But in the early ' ,-j 

15 part of the analysis period, in the early 80s, that that 

16 differential was significantly greater than it is today. j 

17 Q. And would the early 80s have been ended by V 

18 '85? 

1 9 A. Not ended, there was a transition. I mean, 

20 this is — once again, what’s best practices today may 

21 not be best practices tomorrow. So, there was new j 

22 varieties of soybeans. As fanners learned how to handle, : 

1 higher yield estimate than the regional costs of 

2 production. So, I have the net returns to soybeans from 

3 my model. I replace my yields with Dr. Kambhampaty's 

4 yields, only that, and this is the difference that 

5 results. 

6 So that's the adjustment for using my yields 
.7 instead of his yields in line. i3. 

8 Q In line 137 

9 . .A!-' In line -13... 

TO Q I understand that. 

11 A. In line 16, 1 then take — let me back up — 

12 and 1; did that for all soybeans, full season or 

13 double-cropped. 

14 Then in line 161 take that portion of the 

15 planted acreage that is reported to be double-cropped and 

16 I reduced the yield for the eff ect of double cropping. 

17 Q. What reduction factor did you use for the 

18 effect of double cropping? 

19 A. I believe my report, in the paragraph we were 

20 just referring to 

21 Q. 27 was where we were. 

22 A. Look at the top of page 15, top line, uses a 

' • Page 201 

1 manage the roundup-ready soybeans and as they adopted new 

2 no-lill farming equipment which is a significant 

3 investment, this would have been a gradual trend over 

4 time, which 1 would rhink is still continuing today. 

5 Q. Dr Trestle, I'd like you to look at Exhibit F 

6 of your declaration, please. 

7 A (Complies.) 

8 Q. I have more questions about the region. 

9 In the column furthest to the right, which 

10 corresponds to your information about com, you say the J 

11 region most represented by the large category is the S 

12 irrigated eastern plains. | 

13 What is the irrigated eastern plains? ' s 

14 A. What I'm referring to here is not the — what 

1 5 would be considered in the new data as the Heartland, 

16 although parts of the western part of the Heartland might l 

17 apply, but that area of the eastern plains, particularly 

18 the parts situated above the Ogallala water aquifer where 

1 9 tliere is a lot of irrigated corn production. 

20 However, 1 mighi note thai additional reading, 

21 and some of the information that was prepared yesterday, 

22 would indicate that die Heartland is also one of the 
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1 major areas. 1 

2 Q- Trii going to ask you to look again at Exhibit 2 

3 7 to tliis deposition, which is the old regions, because 3 

4 you agree this is not a term that's m the new map; 4 

: '5. ..right? .. ; ;5' 

6 A, No, it is not. 6 

: 7 Q And I can't find it on the old map, so l'mnot 

8 sure what you're talking about, 8 

9 A. It would not be here. I did not mean this to 9 

10 be one of these regions, I meant this to be an area of 10 

1 1 production which would roughly cover the western part of 1 1 

12 the com belt and this area, which in this area is called 1 2 

13 the Plains States (indicating): 13 

14 Q. Are you telling the then that -- so it's the 14 

15 brie in green, the contiguous one in green? 15 

16 A Yes 16 

}7 Q, Are you telling me that this right-most column 17 

18 I cannot rely oh it in terms of one of these maps to know 18 

19 what region you got the data from? 19 

20 A. Tm aggregating. For example, under wheat, 20 

21 the second line is all Great plains I've combined to, and 2 1 

22 soybeans I've combined to. And I realize that the 22 


•• Page 204 ;• 

: MS. STEURY: Urn hum. 

THE WITNESS: And the next rtvb columns, which j 
is our percentage of the largest size category — 7 -.,} 

MS. STEURY ; Urn-hum ■ j 

THE WITNESS: .-- apply to that. j 

That right-hand column was my effort to | 

succinctly describe the areas that were covered by that | 
are represented by those largest size category of farm. • | 
MS. STEURY: Okay. . : 

THE WITNESS: And, as I have said, if I were § 
doing this today, based upon some of the discussions " . 
yesterday, 1 would add to the corn the Heartland. j 

MS STEURY Okay 
‘I- BY MS STEURY: 

Q. In the Foreman corn publication tliat was made | 
part of Dr. Kambhampaty's deposition exhibits yesterday, J 
the Heartland is identified, as you sort of foreshadowed jj 
liere, as one of .the. regions where - the region where a 

most of the com farms, 57 percent of the com farms are ! 
located? . ' j 

' A. What table are you --' 

Q. I’m in table 4 on page 1 1 , the very first 


: 1 irrigated eastern plains docs not respond directly to 

2 this region. I put that in there thinking about the 

3 agri-climate differences and tire production techniques 

4 that were used. 

5 Q. 1 know that this map splits the - 1 mean this 

.6 document splits the map m an inconvenient way lor wheal, 
.7 but when yon say all Great Plains for wheat, do you mean 

8 northern, Great Plains, Plains Stales'? 

9 MR. KATERBERG: To 

10 MS. STEURY: I’m sorry, Northern Plains and 

1 1 Plains States as the old region and C entral Plains? 

12 MR. KATERBERG: Just to make sure the record 

13 is clear, I think the table in Exhibit F refers to two 

14 different tilings. Northern Great Plains and ail Great 

15 Plains, 

16 MS. STEURY: Right. And i can figure out what 

17 Nortliem Great Plains is. 

18 THE WITNESS: The data that is here under the 

19 yields - 

20 MS STEURY: TJm4ium? 

21 THE WITNESS: - are actually the yields for 

22 tile farm size categories on a national average. 


A. And you're saying 57 percent of the com 
farms? 

Q. Yes., i 

A,' Yes, 1 see that. 

Q. And a majority of the corn acres, two thirds, 
basically. 

A. That's right. 

Q. And even a higher majority of the com 
production in bushels. 


IT . 

A. 

Um-hum. 

12 

Q 

And then if we turn to table 6 — 

13 

A. 

Yes. 

14 

Q- 

— there in the first two lines it indicates 


15 what portion of tha: farmland in the Heartland is 

16 irrigated. And you see there it indicates there's a very 

17 small proportion, only five percent of the com acreages 

18 in the Heartland is irrigated. 

19 . ... A, . That's right 

20 Q. So, the Heartland now does not contain much of 

21 what ~ I'm getting lost - of what the eastern irrigated . 

22 plains territory was: right? 
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1 A 1 hat is correct. You will remember I said the 

2 western fringe of the Heartland that might be irrigated, 

3 m fact, most of what is covered is - in the irrigated 

4 area is now in the category of the Prairie Gateway And 

5 there you will see a very large percentage is irrigated 

6. Let me also point out; going back to the table 

7 4, going back to the table 4 that you referred to, where 
.. 8 the Heartland is indicated to have 57 percent of the com 
: 9 farms and 68 percent of the acreage. The total operated 

I 0 acreage there is 602 acres and the planted com acreage 

I I is 231 acres, compared with, in the right-hand column, 

12 significantly lower figures for the average of the 

13 Southeast. 

14 And in addition, I call your attention to the 

15 column undier Prairie Gateway. And although it has a 

16 smaller percentage of farms and production, still if you 

17 will look at the size figures for total operated acreage 

18 and planted com acreage tliere, they are again much 

19 larger than anything else on the page. 

20 So, when you're talking about national average 

21 statistics for large farms a disproportionate share or 

22 those farms Will come from the Prairie Gateway, and a 

. . • Page 208 

1 good question, because 1 think these do add up to a 

2 hundred — i: probably means that that's not percentage 

3 of bushels nationwide but it's the percentage of bushels 

4 from this -- these four regions. 

5 Q. Okay, that’s fine too. 

6 All I wanted to establish was that when I read 

7 the 71 percent it means that 71 percent of the bushelSj 

8 eitlier in these lour regions or in the nation, come, from 

9 the Heartland, whereas only 14 percent of the bushels of 
IQ corn come from the Prairie Gateway. 

11 A. And only three percent of it comes from the 

12 Southeast. 

13 Q. Right. Right. But in terms of com, ihe 

14 Heartland sort of clobbers the Prairie Gateway; right? 

15 A. That's right.. / • . 

16 Q. Okay: .. , 5 . 

17 A . Well, in terms of Ihe percentage of bushels 

1 8 produced, not necessarily in terms of the share oflarge 

1 9 farms taken from the total sample. Remember that the 

20 national average for large farms includes for corn 

21 acreages above 750 acres - 

22 Q. Urn-hum. 

Page 207 

1 very, very small proportion of those farms will come from 

2 the Southest Region. It is - this is one of the 

3 indicators tliat 1 base my contention on that the national 

4 average statistics for large farms are not representative 

5 of a farming operation, regardless of its size, in the 

6 Northern Neck of Virginia. 

7 Q. Let me ask you this question: If you focus on 

8 the percentage of com production in bushels on tabic 4, 

9 tell trie if the percentages arc to be read across the page 

1G to add up to the 100 percent. 

11 A. 1 - I'm not doing the math, but I would doubt 

12 it because there are other areas here which are not 

13 represented. 

14 Q. Is that what you are saving? 

15 A-.- Yeah. . . ■ ” ■ . '■! . 

16 Q. Let me ask you this; If all areas were 

17 represented — is it correct to read the percentages 

18 across the page, it's not correct to read them up and 

19 down, right? It can't be. 

20 A, No, no. Up and down, rib, that's comparing two 

21 different things. 

22 What may be intended here — anti you asked a 

' Page 209 

1 A- --so that one can assume that the percentage 

2 of com farms from the Prairie Gateway, which reads as 

3 seven, may understate its representation in the 

4 large-farm category. In other words, because the average 

5 size of farms here are so much greater than anywhere 

6 else, that it is probably significantly more than seven 

7 percent of the farms from the Prairie Gateway that are 

8 included in the national average statistics. 

9 Q. Okay. 

10 And you're raising this as a possibility’, you 

1 1 don't know one way or the other; correct? 

12 A. No, I don't know one way or the other based on 

1 3 empirical evidence, but the mathematics and the 

14 percentages — and percentages would certainly indicate 

15 that 

16 Q, So, this gets down to sampling, purposeful 

17 sampling decisions about what you want the data to 

1 8 represent from the agricultural census; tight? 

19 A. That I want to represent? 

20 Q. No, the government or that the ERS or whoever 

21 is in charge of the agricultural census, you're telling 

22 me that these farms may be over-sampled in proportion to 
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.1 

their representation; . 

f. 

the sample? 

. r 

MR. KATERBERG: I don't think he testified 

2 

A. No, I’m not. In fact, T never said anything 

•3 • 

that. 

3 

— I don’t believe I said anything that alluded to that. 

4 

MS. STEURY: Let me ask him. 

4 

You have a sample which includes the nation 

• 5 

: BY MS. STEURY: 

5 

Q. Um-hum. 

6 

Q. Do you think you’ve testified that? 

6 

A. — in this repon . You break that sample down 

.7" 

A. I think you're comparing apples to oranges. 

7 

by two separate and independent categories. One is by 

8 

Wc have — one, we have national statistics, everytliing 

8 

size of farm and another using the same basic data breaks 

9 

that is sampled. 

9. 

it down by geographical region. 

10 

Q, And what is that? What is sampled? 

10 

Q. Um-hum. 

11 

A. A set of farmers from die states that are 

11 

A. What I am saying is when you break it down in 

.12 

indicated, selected by an area of statistical area sample 

12 

the first way, by size of farm, you're selecting from the 

13 

franie, they are — ) think this report provides 

13 

national sample farms that are greater than 750 acres. 

14 

somewhere, has something about the number of farms that 

14 

Q. Okay. 

15 

were sampled and that sort of information. 

15 

A. Then independently you go and you divide up 

16 

Q. Let me back up. i’m assuming that the Bureau 

16 

die total sample by the regions. And that's what you get 

1.7 

of Census does something -- I'm Sony, that die 

17 

in- 

1.8: 

agricultural census utilizes some pretty sophisticated 

18 

Q. I understand. 

19 

sampling methods and decisions behind that, much like tlie 

19 

A. Okay. 

20 

people, who do the Nielsen ratings do, so that you get a 

20 

Q. Now. let me ask you, because 1 thought you 

21 

small number, and tliere are assunptions made about what 

21 

were saying something very different - 

22 

it is you want to represent; right? 

22 

A. All right. 


• '• . : • • ; Page 21 1 


-'Huge -2 13 

1 

Do you understand what I'm saying? 

1 

Q. - let me ask you, are all fanns or virtually 

2 

A. 1 don’t know anything about how the Nielsen - 

2 

all farms of 750 acres or greater in com production in 

3 

whatever they are, are calculated. But that’s — tliat’s 

3 

this sample, are they included in the survey? 

4 

- the principle of sampling is that you don't survey the 

4 

A. Are virtually all farms of 750 acres or 

5 

whole population, you take a subset which you hope - 

5 

greater of com included in the survey? I would think 

6 

hope - statisticians would probably not be happy with 

6 

not because, by definition, it’s a sample so it doesn't 

7 

that ~ which you. based upon scientific principles. 

.7 

include everything. 

8 

believe to represent the Whole population. 

8 

Q. Let me direct your attention to table 12 m 

9 

Q. Yes. But as your costs - as your costs are 

9 

the Foreman article on corn. 

10 

reduced-- 

10 

A... Okay.: 

11 

A. That’s Correct. That's correct. 

11 

Q. In the last column to the right, under 750 or 

12 

Q.. - for Ihe surveys- 

12 

more acres, the irrigated proportion is 29 percent. 

13 

A. That's correct. 

13 

• .. A7 "Yes: \ 

14 

Q. - you get more and more focused on who can be 

14 

Q. Does that give you reason to question whether 

15 

in vour sample and what it is you want your estimates — 

15 

or not the Prairie Gateway farms, which table 6 shows to 

16 

A- Yeali. 

16 

be 72 percent irrigated, are particularly overrepresented . .. 

17 

MR. KATERBF.RG: Let her finish. 

17 

- I'm sorry, you never testified tliey were 

18 

BY MS. STEURY: 

18 

overrepresented; but I don't know' how to get away from 

19 

Q. — derived from the sample to represent. 

19 

that word — comprise a disproportionate - comprise a . 

-20 

And I guess I'm asking, do you — are you 

20 

large share of the farms in that category? 

21 

telling me that vou believe that the large farms from the 

21 

A. Once again you're comparing two measures: : Hie 

'22 

Prairie Great — Prairie Gateway are overrepresented in 

22 

fact that the large farms do have 29 percent — 2.9 
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1 percent of the large farms arc 1aij5ats.il. Ai nwlly, 1 

2 T don't see a similar statistic for the regional 

3 breakouts; ... .- 

4 . Q, Let me — I think this - 

5 A. So it's — for me, it — without going to the 

6 . underlying database you don’t know because you don’t know 
: 7 how things are weighted and — 

8 Q, Right, right. We're getting to a point of 

9 . : diminishing returns here in this discussion, 1 agree. 

16 A. Good eoonotmic principle. 

11 Q. But let me conclude by asking you, would you 

12 agree that 29 percent irrigation does not niean that those 
■13 farms are dominated by irrigated farms? 

14 A. No, not dominated by irrigated larms. 

15 Q Okay. twenty-nine percent means 29 percent 

16 That was ettsy. I »i§h 1 had started there. 

17 Okay, back to Exhibit F. I just really need 

18 to understand the data. The data in this table lor '96, 

19 '97 and '98 - year of comparison, does tliatmean the 

20 year the data relate to? 

21 A. Yes, that's when these - these reports that 

22 were republished, which ate not published every year. 

1 identify as Northern Plains; and tile Delta, Now, I pan 

2 tell from the old map what Delta is, and I can tell from 

3 the old map what Northern Plains is. 

4 My question is: The Foreman and Li vezey : 

5 publication on soybean farms, page 22 — and again, this 

6 is another document that was introduced at yesterday's 

7 deposition of Dr. Kambhampaty - on page 22,. about 

8 mid-way down the left column, it states that the 

9 producers with 750 or more acres of soybeans were more 

10 likely to be in the Southeast or Mississippi Portal. 

1 1 Now. 1 believe the Mississippi Portal roughly 

12 approximates the Delta, although it extends a little 

13 farther into what used to be the old Southeast. But 

14 Ihere seems to be a discrepancy between the - there 

15 seems to be a discrepancy between this report, which I 

16 believe is what your data is based on, right, the 1997 

17 soybean data? 

18 A. Urn-hum. 

19 Q. And the Northern Plains designation as a 

20 region most represented by large category. It says 

21 Southeast in her - 

22 MR. KATERBERG: Just to correct the record. I 

Page 21 5 

1 they are based on surveys. So, for example, in com, 

2 that is 1996. And 1 believe the Linda Foreman report 
.3 refers to the 1996 survey. . 

4 Q, And that's when the raw data is collected, not 

'■5 estimated; right? ... ■■■ ■..' • 

6 A Yes, that is correct. 

7 Do you want me to elaborate a little bit 

8 further? 

9 Q, No, I’m sorry; 

10 v A. For example, under yield category, the com - 

11 Q. Utn-hum. 

12 A. - 139 - ‘ 

1 3 Q. Lin-hum. 

14 A -- and the 147. if you will go to table It) in 

1 5 the Foreman report, page 2 1 , under the column 750 or more 

16 acres, that is where those are reported. Ami if you will 

1 T notice, the largest si/c farms do not ncccssanly have 

IX the highest yields 

19 Q. Urn-hiim. I Jm-hiim. Okay. I think I'm back prt 

20 track. Tliahk you. 

21 I'll just draw your attention Id soybeans. 

22 The region most represented by the large category, you 

' fagc2l7 

1 think he says Northern Plains and Delta. 

2 MS. STEURY: Yes. And I thought I had already 

3 established that he said Delta, and l can tell that 

4 that’s the Mississippi Portal, which is - 

5 MR. KATERBERG; Okay, right. 

6 MS. STEURY: Yes, it's hard to gel it m all 

7 in one sentence at one time. 

8 ...BY-TyiS. STEURY: ■"•■ 

9 Q. But in the Southeast, according to her 

10 footnote — their footnote “includes Eastern Uplands 

1 1 and Southern Seaboard. So, that would mean that the 

12 Southern Seaboard is in - is the regi on - one of the 

1 3 two regions she identifies, three all together by the new' 

14 map, that contains — that are most likely to contain 

15 large produc ers of soybeans. 

16 A. That's a good observation. And to me there 

1 7 seems to be an inconsistency between that statement in . 

18 the left column and actually the graph below it. That 

19 shows it is distribution of soybean farms by planted 

20 soybean acreage arid region. Which shows in the 

21 right-hand column for farms of 750 acres pr more, that 

22 the Heartland has the biggest percentage of farms 
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1 to! lowed by Mississippi Portal arul that tfic Southeast 

1 A. - the handout of comparisons, one of those 


2 comes in third. So, I was a little bit confused by that 

2 sheets, the second-from-the-Iast page of this 


. 3 as well. : 

3 (indicating) shows both the prices that fused and the 


4 And also because on down in that sentence it 

4 prices that Dr. Kambhampaty used. 


5 says Southeast and Mississippi Portal soybean producers 

5 And you can see for com they are identical 


6 were more likely to double crop soybeans following winter 

6 all the way through. Soybeans, identical all the way 


7 wheat and double-cropping soybeans with wheat may reduce 

7 through. Wheal, identical all the way through. For 


8 soybean yields due to the later soybean planting date. 

8 barley, towards the end there are some differences, but 


9 But the percentages in the graph and the 

9 they'll probably have little effect on the overall 


10 percentages or — and the references in the textseem to 

10 analysis, For com prices, and that's not price, that’s 


11 be inconsistent. 

11 a value per hundred weight of gain, we do have a 


12. : Q. Okay, let’s clear this much up. 

12 different -- 


13 0o you agree that even if the Heartland has 

13 Q. Do you mean for hog prices? 


14 the niost soybean producers that the Northern Plains does 

14 A. Instead of a price per pound live weight, say 


15 not identify the Heartland anymore? 

15 - 


.16 , A. Yes, I would agree to that. 

1 6 MR . K ATERBERG: You said com. You meant 


17 ! Q. Okay. So, if -- if. the Heartland is the 

17 hogs, nghi? ' 


18 biggest -- has the most 750-acre farms or larger 

18 THE WITNESS: Hogs, okay. Hogs, 


19 producing soybeans - 

19 We do use a different price series, value 


20 A: Om-hum: 

20 senes. And his averages a little more than $2 above 


21 Q. - then tliis should say the Heartland, 

21 mine, but 1 did not adjust for that. 


22 Mississippi Portal and Southeast. 

22 BY MS. STEURY: 
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1 woiild have beerl getting out of hogs ccwisisienLly over the 
■2 ”. time period. 

3 Q. So, tlie fact that flic type of operation that 

4 seemed to disappear was a contract feeder-to-finish 

5 operation instead of independent farrow-tu-fimsh 

6 operation, which is wliat is estimated for Mr. Haynies' 

7 hypothetical operation, that doesn't make a difference to 

•8 your assessment? ; -... 

9 MR; K ATRRBERG: That was a very long question; 

1 0 1 didn’t understand it. Tf the Witness understood it, he 
i t can answer; 

12 THE. WI TNESS; Well, actually f m not sure 1 

13 understood it. And I was going to evade it by answering 

14 my own question. And then. PH give you a chance to 

15 .re-questtoninc. 

16 That question is generated by Exhibit G, which 

17 shows the number of hog operations, regardless of the 

18 type, had declined by 95 percent since 1981? I mean, 

19 that is a phenomenal change. 

"20- . ' BY MS. STFURY; 

21 Q. Do you know what kind of hog operations were 

22 in place? 

1 and say that is veiy likely what happened. And so, the 

2 proportional share of this decline would be in the small 

3 — . what the industry used to call in ERS and out of ERS, 

4 the smal 1 people that got in and out, and when they saw 

5 the declining profit rates they stayed out. 

6 Q. And is there any reason to think that if 

7 Mr. Haynie got in with 3,400 head and stayed in that it 

8 wouldn't have been profitable? 

9 A. The costs of production in and of themselves, 

10 which would include boLh smaller and larger operations, 

1 1 indicate a gradual declining profit from hogs, Those 

12 costs, regional costs of production statistics are 

1 3 consistent with the changes that have occurred in the hog 

14 production industry. 

1 5 So, the absolute level of 3,400 head, although 

1 6 I can't address that level specifically because 1 don’t 

1 7 know where the break-even point on average, or in aiiy 

18 particular year would have been, in terms of the costs 

19 per hundred weight of gain, but I would think that 

20 increasingly i t would be a marginal operation that would 

21 have difficulty competing with the large industrial 

22 production facilities. 

. Page 223 

1 A, No. I do not know what tins refers to. My 

2 presumption is it refers to all hog operations. 

3 Q. I wouldn't quarrel with your presumption, hut 

4 there's some errtpiri cal basis for what all hog operations 

5 arc. And if they were almost uniformly fccdcr-to-fmish 

6 - and those are the ones that went out - under a 

7 certain size then we would have something of an 

8 explanation. : : 

■ 9 ' A. ■■ Sure. ■. • 

10 Q. Okay. 

11 A. However, the second column, the number of head 

12 of hogs in Northumberland County lias declined to the 

13 point where NASS considers them to be insignificant. 

14 Q. Um-hum. 

15 . A. Which is a 42 -percent reduction in the 1980s. 

16 Q. Let me pose another hypothetical. 

17 If the vast majority of the farms in hog 

18 operations in the Northumberland County were fairly small 

19 operations, and if it was the small operations that went 

20 out of business, that would provide another explanation; 

21 correct? 

22 Ay That would. And, in fact, I would go further 

" . Page 225 I 

1 Q. Is it reasonable to assume that the increasing 1 

2 costs of production that made hog farming less profitable K 

3 over the period would differentially impact the smaller I 

4 operator because of efficiencies, economies of scale? 1 

5 A. I think that's true. But I W'ould like to 

6 rephrase what you said. You said the increasing costs of . 

7 production. It wasn't just the increasing costs of 

8 production, it's also been the declining profit margins 

9 that have caused that. 

10 Q Okay. j 

1 1 And there are still profitable large hog 

12 operations going in the United States, that is, the j 

1 3 farrow-to-finish operations of 3,400 head or more? 

14 A. There are still profitable farrow-to-finish 

1 5 operations going oil that are profitable in most years, 

16 not all years. I can’t testily' as to what the level. 1 

1 7 whether 3 5 — 3.400 is — is above or below that 

1 8 break-even point, you know, where the trends — whether i 

19 it's part of the smaller group that is declining or 

20 whether it's part of the middle-size group whi ch is 

21 holding it own so far. 

22 Q. And is there any reason that you can suggest ’ 
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1 why one of those large profitable farrow-to-£inish 

2 operations could not be operated profitably: id the 

• 3 .,. Northern Neck? 

4 A, I believe that the profitability of hog 

: 5 production is Jess variable across geographic regions 

6 than the crop production. 

7 When I first read Dr. Kambhampaty's 

8 preliminary report - arid he ceased production in 1990, 1 

• 9 tliink it was -- 1 said that seems reasonable to me, given 

10 . I know what’s happened to the - given what's happened to 

11 the industry. So, t was somewhat surprised to see him 

12 include it during the 1990s. 

13 0- In your report you discuss some reservations 

14 you have about the presumptions in Dr. Kambhainpaty's 

15 teport that show that Mr. Haynie, the Haynie farm growing 

16 through, I believe - is it 1995? Growing for some 

17 . period of time. 

18 Do you know how much farmland is available in 

19 the Northern Neck? 

20 A Nci. But to me that’s not particularly 

21 relevant. 

22. :■ Q. Wliy? • 

■ Page 22.X 

1 their farming operations. And given supply and. deinantl 
. 2 economic theory, that means the price goes up. 

3 Q. So, you would say that you would need to have 

4 a local expert who knows about all these things to 

5 determine whether or not this is available? 

6 . Would you agree with that? 

7 MR. KATERBERG: Objection. mischaracteri/ES 

8 his testimony. 

9 : MS. STEL'RY: 1 mean - • 

10 MR. KATERBERG: You said he would say. Okay, 

11 it's late iti the day, I'm Sony. . 

12 MS: S'l'Gt JRY: And I summed up by saying would 

13 you agree with that. 

14 MR. KATERBERG Okay. 

15 THE WITNESS: 1 would agree that somebody from 

16 tlie locality that is very conversant about all those 

17 factors that 1 talked about, including what farm families 

1 8 arc dominant in tlie communities, would have a much better 

19 j udgment that 1 would on that. 

20 MS. S'i'BURY: Okay, thank you. 

21 THE WITNESS: I'm speaking from the 

22 perspective of general economi c principles of supply and 

: :Pag«f.227 

1 A. The reason why I don't think it is 

2 particularly relevant is because you don’t know the land 

3 tenure of that land. You don’t know the ownership: you 

4 don't know the leasing arrangements; you don't know the 

5 family characteristics of the people who are operating 

6 tliat land. You don’t know about how far you would have 

7 to go from the center of the Haynies' farming operation 

8 to gain this. You don't know anything about the 

9 differential quality of that land. 

10 And finally, the reason why 1 have 

11 reservations is as farms get larger they have to compete 

12 with other farms who would also like to. grow. Because if 

13 farming is profitable, particularly as profitable as 

14 portrayed in Dr. Kambhampaty's report, if farming is 

15 truly tliat profitable, with a rate of return that great. 

16 then there must be a lot of people that wanted to expand 

1 7 their fanning operation. 

18 And if some of those are like the I laynies, 

19 multi-generation farming operation, then they want more 

20 land for their children also And you're going to have 

21 to compete with people like the Haynies. You’re going to 

22 have tp.compete with other people who want to expand 

Page 229 

1 demand about having to expand the farming operation. To 

2 go further to get land, wluch introduces inefficiencies, 

3 to have to bid away from other farmers, which increases 

4 the cost of production and rate of renirn, and which 

5 probably means, on average, you get less quality land. 

6 Unless you assume that die Haynies are already farming 

7 below-avcragc quality land, which their - 

8 Dr. Kambhainpaty's yield estimates suggest that he must be 

9 farming the best land in the county. 

JO BY MS. S'I'BURY: 

11 Q. Could it possibly suggest dial most of die 

12 land in the county is very good land? 

13 A. It could, but a good fanner will know which 

14 land is better, which land has larger tracts, smaller 

15: tracts, is most. convenient to get control of because it 

16 fits in with his farming operation. All of those are 

17 going to determine the cost of the land cost. 

18 Q. Urn-hum. 

19 So, following up on what I think I heard in 

20 part of your answer, although it was a little indirect, 

21 were you — would you agree that ~ strike tliat. That's 

22 too liard. 
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Page 232 j 

1 

( an 1 a- Mime that you did not talk to a local 

1 

include any funding limits or lack of lirniis dial those ' J 

2 

person who seemed to know about these aspects of the 

2 

people had. 

■. 3-' 

availability of land? 

3 

Q. So, basically your — let. me know if you agree . 

4 

A. That is correct. As I said, I'm basing my 

■ 4. 

with this characterization. 

. ■ 5 

judgment on economic principles and what Tknow about 

5 

Your minuend reflects the average without 

6 

what has occurred in other farming eoinmunities. 

6 

discrimination — strike that. 

■ 7 

Q: And whenyou refer to other fanning 

7, 

Il reflects discrimination in the average 

.8 

communities, is this mostly iri Kansas? 

8 

Northumberland County yield and in the average Southeast 

. 9 

A. Colorado, Kansas, Iowa. Kentucky. For the 

9.. 

Region cost of production to the extent there's any 

10 

most parti that's it. 

10 

discrimination in those figures; right? 

11 

Q. Your report refers to some assumptions you 

11 

MR. KATERBERG: Objection to the form. 

12 

made about USD A lending in the minuend. It's on 

12 

Discriminahon in the figures? ■ 

13 

paragraph - in paragraph 14 on page 9. Minuend comes 

13 

MS. STEURY: Reflected in the figures. 

14 

first as opposed to being the big number. 

14 

MS. STEURY: Lei me- 

15 

A. I am on page 9. 

15 

MR. KATERBERG: You mean the average tanner is 

16 

Q. Okay, paragraph 14. 

16 

discriminated against ? 

17 

You state that in your base scenario you 

17 

MS. STEURY: Yes. Let me make tins easier. 

18 

assume that the Farm Home Administration would have 

18 

And I'm not trying to pin anything on the expert, because 

19 

extended credit up to lending limits of a hundred 


that's how we also estimated ii. 

20 

thousand dollars for operating loans, which would 

20 

THE WITNESS: Right. 

21 

increase after April 23rd, 1984, to $200,000. 

21 

BY MS. STEURY: 

•22 

Now, my first question is: These assumptions. 

22 

Q. Wc don't know how much discrimination is 


..Page 231 


. V . ' ■ ' I face 23? 

1 

are they built into your - do you intend that they apply 

1 

embedded in those average figures. It's the best we have 

2 

to your minuend? Am I correct in understanding that's 

2 

to work with, but that's what's there; right? 

3 

for the minuend? 

3. 

A. I would phrase it slightly different. I would 

4 

A. Yes. 

4 

say il is - you referred specifically to costs and 

5 

Q And is this your operationalization of a 

5 

yields. I would say it's the impact of whatever 

6 

discrimination-free environment? 

6 

discrimination is embedded in those average numbers that j 

, 7 

MR. KATERBERG: Can you repeat the question? 

7 

affects the yields and costs. Semantical difference, but 

8 

MS. STEURY: I'll rephrase the question. 

8 

yes, I would agree. J 

9 

BY MS. STI-URY: 

9 

Q Okay. [i 

10 

Q. Is this your operationalization of a 

10 

Even though you have affirmatively stated } 

1.1 

without-discri mi nation scenario? 

11 

assumptions forUSDA lending in your base scenario, i.e., ? 

12 

A. 1 believe so. 

12 

your minuend, those were uoL in any way operationalized ’ 

13 

Q Okay. 

13 

other than by use of the averages for the Northumberland 5 

14 

And my question then following that is this: 

14 

County. j 

15 

All that you think needs to be different between a 

15 

MR. KA 1 KRUhRG: i’rti going to object to the ? 

16 

discrimination scenario and a without-discrimination 

16 

form, the word "operationalized." !: 

: it 

scenario is the operating loans up to the maximum? 

I? 

If you understand, you can answer. 1 

18 

A. In my minuend there is the ailditional limit on 

18 

THE WITNESS: I think I understand w-hat is ~ • 

19 

farm ownership loans, which is not referred to here. 

19 

implied and what is wanted. 1 

20 

There would also be the assumption — Well, because my 

20 

And my response would be that in tire net S 

21 

minuend includes or refers to the average farm in a 

21 

income analysis, as opposed to the net worth analysis, | 

22 

comparable farm in Northumberland County, then it would 

.22 

what you say is correct. ! 
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- Page 236 

1 

MS. SltUKY: Okay. Ihank you. 

1 

Q. If you will look at the tables that are 

2 

MY MS. STTURY 

2 

included in Appendix F, which deal with the commodities 

3 

O- Do you understand operationalization to he the 

3 

one by one, let's j ust go through them . We can turn to 

4 

quantification of a concept in an equation? 

4 

the second set of tables in tliat appendix which deal with 

5 

A 1 have never heard il referred to ttiat wav. 

~ 5 ~ 

costs, not yields, 

6 

hut that is intuitively, intellectually 

6 

And the first one has barley? 

7 

<2- Acceptable? 

.7.. 

A. . Yes. : 

8 

A. Acceptable. 

8 

Q. His table indicates that the data are based on 

9 

Q. So. just to finish this line of questioning. 

9 

information from 1992. 

10 

the fact that yoii did hot affirmatively mention other 

10 

Is that how you read that? 

1,1 

aspects of USDA credit transactions — strike that. I 

11 

A. Yes, it is. 

12 

just withdraw the question! 

12 

Q. Do you know of any other data available for 

13 

At paragraph 32 of your report you state 

13 

barley costs from another year? 

14 

Plaintiffs: analysis uses a different methodology to 

14.- 

A. No, I do nol. 

.15 

estimate the costs of production 

15 

Q. So, your barley costs were based on the same 

1.6, 

Do! you do you Understand that - do you 

16 

— I should say the data from the same year? 

17 

understand that Plaintiff used the same data source that 

17 

A. I believe that’s true. They would be adjusted 

18 

you used? 

18 

based on the same survey from that data. They would be 

19 

A I understand that the Plaintiffs analysis, 

19 

adj usted somewhat over time to reflect other information 

20 

that Dr. Kambhampaty's analysis is based on data drawn 

20 

about changes in technology and changes in yields. 

21 

from a national sampling procedure. But when it conies to 

21 

Technology of product ion and changes in yields. 

,22 

selecting which portion of that to use, number one, he 

22 

, Q Okay. . . 
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. "• .. ■ '.Page 237' 

1 

uses a different slice of that data than I do. 

1 

On tire next page is com costs. And there’s 

2 : 

And the other distinction is that he uses one 

2 

two data points represented there, 1987 and 1996. 

3 

or two points in time. For example, the entire time 

' '3 

A. Hiat's correct. 

4 

series of Dr. Kambhampaly's cost of production is based 

4 

Q. Do you iiave corn survey data from any other 

5 

on one year, one survey. And so, the whole 'thing is tied 

5 

year? 

6 

to one - one point in time. Whereas, not only do I use 

6 

A. 1 think there is probably - here today I do 

1 

a different slice of the data, but I also have periodic 

7 

not know absolutely, but 1 believe there would be a com 

8 

samples from that slice to tie together over rime. 

8 

survey from a date prior to 1987. 

•9: 

Q. What - give me a moment. 

9 

Q. Do you believe that's publicly available? 

10 

(Whereupon, there was a discussion held off 

10 

A. It is most likely not on our Web site. There 

11 

the record between Ms. Steury and Dr. Kambhampaty.) 

11 

are some of these reports, such as the Dargan Glaze wheat 

12 

MS. STRUR Y : fm ready whenever you are. 

12 

report that I handed out, that are essentially ho longer 

13 

: BY MS. STEURY: 

13 

available except from the author. So the data is there 

14 

Q. I think the most efficient way to handle this 

14 

in a report but it's probably not readily available to 

15 

is for you to look at Dr. Kainbhair.paty's report that was 

15 

the public. 

16 

made an exhibit in yeste rday's deposition. 

16 

For example, the Dargan Glaze report, I went 

.17 

You have it handy? 

17 

to the author — sorry , scratch that - not the author, I 

18. 

A. No, I have my version, which I think is the 

18 

went to the current person who is responsible for that 

19 

same as -r 

19 

and got his file copy. Correction, got him to make me a 

20 

Q. Well, I carl give you one that was used in 

20 

copy of his file copy. . 

21 

yesterday's— 

21 

Q. So, arc you testifying that at the most you 

22 

'• A. Fine. 

22 

may have had three data points for com production? 
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1 V ... A. I would think- tloat in 22 years there would be 

2 at least three. I am not a part of the data cdliediori 

3 survey group that does this. Aral I've heard discussions 

4 : over time about the lengthening cycle because of budget 

5 cutbacks. I don't know if there's more than three or 

6 ' not. ’ 

7 Q. Okay, you think there’s three and you don't 

8 know whether you actually used three in your analysis; is 

9 that what you testified? 

10 A. I don't know how many I used in my analysis. 

11 1 used the time series. It could be that it actually 

12 ties in to Costs of production survey work that was done 

13 prior to 1981. Because for many of these commodities 

14 there is a time series that goes back to the mid-70s, 

15 bjised on earlier survey work. 

16 And so, I don't know, for example in com, 

17 whether that survey might have happened in 1982 or 1978, 

18 but I'm certain that there was at least one, 1 would 

19 guess two, prior to 1987. 

20 Q. If you didn't bring that today and as part of 

21 the things you relied on, does that make you think you 

22 maybe didn’t rely on it? . .. 


1 MS. STEURY: 1 .el's mark tins. 

4 .: " (Trostle Exhibit No. H), marked .. .. . .. 

3 for identification.) 

4 -. BY MS. STEURY: 

5 Q. Dr. Trostle, docs this Exhibit 10 indicate — 

6 if! were to read this Exhibit 10. would it tell me which 

7 years you believed you had different data points as the 

8 basis for your estimates? 

9 A. For corn, for example, it does not mention -- 

10 the header says com production cash costs and returns, 

11 Southeast, 19?5, 1995. This would indicate to me that 

12 there was a survey done poor to 1 987. At least one. 

13 It also indicates — 

14 Q. Is this your worksheet or is this a printout 

15 from a Web site or - 

16 A. Fair question. 

17 Tliis - every number in here - almost every 

1 8 number in here is directly from the Web site. When you 

1 9 go to tlie Web site you get one time series for the old 

20 regional categories and you get another time series from 

21 the new category. 

22 So, for example, Unpaid family labor shows up 


1 A. I relied on the publicly-available costs of 

2 production that 1 gave to you. I did not go back for ... 

.3 each and. every commodity and determine the years of the 

4 cyclical surveys. 

5 Q. Let nic ask this question then, because maybe 

6 I'm going someplace I don't need logo. 

7 Do you believe that your cost-of-produclion 

8 estimates are based on more data points- than 

9 Dr Kambhampaty's cost-of-production estimates? 

10. . A Yes, I do. •' 

11 Q And you believe that's in the material that's 

12 been handed out either today or introduced as exhibits 
.13 yesterday? 

14 A. It's in the material. The costs of production 

1 5 are in ihy — in the cost-of-production estimates that 1 

16 handed out. That does not say what the survey years were 

17 for each and every commodity. 

18 Q, Now, when you say handed out -- 

19 A. You asked ihe to provide. 

20' Q. Yes. Do you think they are still — do you 

21 think they've been marked as exhibits? 

22 A; I don't kripw. 


1 on one line in one category and another line in the later 

2 regional category. So, I have made those types of 

3 adjustments to line up tlie lines. 

4 ' There arc a few categories, such as' " 

5 Dr. Kambhampaty mentioned yesterday, such as soil 

6 condition or — there's a manure that did not exist in 

7 the earlier time, so I answered it blank rows in the 

8 historical time period for that. So, that doesn't come 

9 directly off, that's my spreadsheet, not directly off of 

10 the Web site. . .. 

1 1 And then there arc a couple of other changes 

12 such as how operational - it is getting late, the phrase 

13 escapes me - interest on operating inputs. It shows up 

14 at one place, gels slightly redefined and shows up 

1 5 another place. I've lined those rows up. 

16 And then in the old methodology we had two 

1 7 categories called capital replacement and other non-land 

1 8 capital. In the new categories those have been roughly 

19 combined. There's some minor definitional differences 

20 that were recommended by the professional association. 

21 Q. Okay: 

22 A. So I made the - 
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1 Q. I understand, 

2 A: - all of those kinds of adjustments.. • 

3 Q, Okay, 

4 A. But, as I was going to say. hecaase the 

5 question was how riiany years of data, 1 see here at the 

6 bottom that 200 1 estimates based on a 2001 surv ey. So, 

7 that would be certainly a third and potentially a fourth 

8 data point. 

9 Q. Can you: either speafcspecifically or estimate 

10 how many more clata points y^u think you have for each 

1 1 commodity than Dr. Kambhanjpaty had? 

.12 A. No, not accurately. I cannot do that because, 

13 as! said earlier, I don't have the survey schedule for 
"14 each of the commodities. 

15 Q. I dunk earlier you testified tliat 

16 Dr, Kambhampaty’s estimates have been based on only one 

17 data point; your report says two data points. 

18 • : A. I said one data point for barley: 

19 Q. I missed it. Okay, thank ypul 

20 We talked about land prices earlier and you 

21 mentioned that there was some data available. 

22 Is tliat on a state-wide basis? 


1 A. I didn't extrapolate it to all yeais. As 

2 Dr Kambhampaty uses a prices paid index tp adjust that, 

3 I used t!ic cost of production land cost year-to-year 

4 changes to adjust tliat. 

5 Q, And you used the entire amount to adjust it or : 

6 the fixed port ion of the cost of production? 

7 A. .1 replaced the land cost that is in tlie 

8 cost-of-production estimates with a land cost that was 

9 equal to tliat in the farm and home plan for that year. 

10 And then working both ways I used the — I’m not 

11 explaining this very- well, I feel. Let me see how I 

12 dealt with it in my report. 

13 Q. It’s at page 63. I'm sorry, paragraph 63. 

14 IVfR. KATERBERG: Aid 62, right? 

15 MS STEURY: Maybe. 

16 THE WITNESS: Let's see if I can articulate 

17 this so that we don't get into another round of 

18 mathematical issues. 

19 1 lie farm and home plan value for $61 an acre, 

20 I replaced the costs of production data for land costs 

2 1 for that year. And that I used the percentage changes in 

22 that land cost to adjust the SA 1 that was in 


1 A. 'i hc data is by state. 

2 Q. When you calculated your alternative scenario, 

3 represented in Exhibit K. I believe, at the bottom of 

4 that page, the impact of alternative scenario number 1 , 

5 did you look at state data to derive any of your 

6 estimates or your calculations? 

.7... .A;.. No, I did riot. -I. . 

8 Q. Did you have a reason not to? 

9 A. My base analysis uses the land costs that are 

10 in the cost of production, the regional 

11 cost-of-production estimates. 

12 My alternative scenario is to say if you 

13 replace those with, the lease rates, the land costs that 

14 were provided in the farm and home plan, what would be 

15 the impact ol" that. So, under neither the base analysis 

16 nor the alternative with replacing the base analysis with 

17 that 60-plus-dolIar figure in the farm and home plan, 

18 there was not a need to go look at state land rental 

19 rales. 

20 Q. Tliis — the information. in that one farm and 

21 home plan, what basis did yoii have Tor extrapolating that 

22 to all years? 


1 Dr. Kambhampaty's report - or, I’m sorry, that was in 

2 the Haynies' farm and home plan. 

3 Q. Look at paragraph 63, please. 

4 ' A. ; ..(Complies.)'. ' . 

5 Q. Your paragraph does not indicate that you made 

6 any adjustments for time; riglit? 

7 A. That is correct. That is correct. Give me a 

8 moment and let's see i f I can find anything in the notes. 

9 The text on paragraph 63 is incorrect. I did 

10 adjust it. 

11 Q. So that if the cost of production - what did 

12 you take for the cost of production when you were 

13 determining land costs? Did you use the same thing? 

14 MR. KATKRI3KRG: Objection, form. 

15 MS. STEURY: I'll do it again. 

16 BY MS. STEURY: 

17 Q. Mr. Haynie cropped — I understand tlrat’s not 

18 a verb, but I've j. 1 st made it into one - cropped four 

19 different grains. And wc’vc seen the cost of production 

20 with respect to each commodity heretofore. But it would 

21 Seem that you would treat the cost of production 

22 differently somehow to make some sort of allocation about 
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Page 246 

1 cos', of production if you're dealing with land as a fixed 

2 cost. 

3 A. One moment, please. 

4 Die base analysts tins land costs, distinct 

5 land costs for each chip. The faim aild home plan has a 

6 rental rate for X' number of acres regardless of what 

7 crop was going to be planted on them. 

8 Tire essence of my alternative scenario for 

9 land costs is to look at the sensitivity of the net 

10 returns if you assume a different land cost. So, just as 

11 the farm and loan plan presents that the Haynies Would 

1 2 have gone to you, a landowner, say I will lease your land 

1 3 for $61 an acre, no cropping pattern implied, then I 

14 replaced tiie different land costs for each commodity with 

15 the fixed — not the fixed — with the one price for all 

16 commodities that was shown in tiie farm and home plan. 
.17'. ."Q:-;. Okay.,;;.; 

18 These land costs that figure into the cost of 

19 production for each commodity, how are they adjusted for 

20 double cropping? Are they? 

21 A. No, they are not. In the costs-of-produetion 

22 estimates they are rot adjusted for double cropping. 

• Page 248'. 

1 BY MS. SVEOKY: 

2 Q. Dr. Trostle, in paragraph 62 you draw a 

3 conclusion that does not factor in to your analysis, so 

4 Fm just concerned -- 1 mean with your dollar estimate, 

5 okay? So 1 am just concerned with the language. 

6 You say about a quarter, or a third of the way 

7 down the page that for 1989 land costs in USDA 

8 cost-of-production estimates for the Southeast Region 

9 ranged from 1 6 point 85 dollars for wheat to 43. point 45 

10 dollars for com:. '• • 

1 1 And for the crop mix used in the Plaintiffs 

12 analysis, the average land cost would have been $31.13, 

13 about half the $61 rate shown in that 1989 farm and home 

14 plan 

15 Now, that half figure had no bearing on your 

16 calculation, right? That "half that you refer to there 

17 (indicating)? . . ’ 

18 A. No, that's just a - 

19 Q. Characterization? 

20 A. Yeah. 

21 Q. Okay. 

22 Would it have been more appropriate to look at 

Page 247 

11 Towever, in my analysis I remove the land costs for the 

2 soybean crop, which is actually a bigger reduction in the 

3 casts of production than whal Dr. Kambhampaty used. So, 

4 for that particular component of mv damage estimate I 

5 actually get a liigher damage estimate because 1 removed 

6 the land costs for the follow-on, tiie second crop, of 

7 soybeans. Whereas, Dr. Kambhampaty uses a -- a 

8 percentage reduction that's associated with the cost of 

9 production budgets. 

10 Q. T think I understand. Thank you. 

11 That is not clear from your report either, is 

12 it? .. . 

: .13 A. No, tiiat would not be clear from my report. 

14 And your comment is very well-taken that the paragraph 63 

15 is not an accurate description of the analytical content 

16 MS, STEURY: One moment please. 

17 (Whereupon, there was a discussion held off 

18 tiie record between Ms. Steury ami Dr. Kamhhanpaty.) 

19 BYMS.SJtUKY: 

20 Q. Dr. Trostle - strike that - 

21 (Whereupon, there was a discussion held off 

22 V the record between Ms. SteUry and Dr. Kambhairpaty. ) 

Page 249 

1 Virginia land for such a characterization, since those 

2 data were closer, those data were more proximate, 

3 reflected more proximate land? 

4 A. One could do that. However, the problem with 

5 doing that is you're beginning to mix data from two 

6 different sources. And as I’ve said in the past, I try 

7 to keep a data set tiiat is the most comprehensive time 

8 series over time that lias the most internal consistency. 

9 So, if you start taking out this cost from 

10 this one, and replacing with that cost estimate from 

11 there, then you lose that internal consistency. 

12 Q. Okay.",";";"' 

13 Would you agree with me that the 

14 characterization .that the Haynies may have paid twee for 

1 5 their land in the Northern Neck compared to the average 

16 cost of land in the Southeast Region, in this context 

17 doesn't necessarily mean much, I mean, I don't mean to be 

18 insulting t- 

19 A. Doesn't necessarily mean much? I - 1 don't 

20 understand the question. 

21 Q. Later in the: paragraph -- oh, yes, the 

22 following sentence, not too much later in the paragraph 
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1 you say it is quite plausible Qiat Plaintiffs did pay a 

2 higher than average lease Tale for the area in which they 

3 farmed. 

4 If the lead-in sentence is connected or 

5 related to that foliovvnip conclusion, wouldri ‘1 as the 

6 placement seems to suggesi, wouldn't it have been more 

7 appropriate to use the slate data if that was the best 
.8 . that was available to estimate land costs if you're 

9 trying to determine whether the Plaintiffs were paying 

10 higher titan the regional average in the region? 

11 A. Once again, that's adding apples and oranges. 

1 2 You’re substituting for land costs in the consistent — 

13 intemally-consistent costs of production with data from 

14 ; another source. 

.15 Q. Okay: 

16 A. One could have done, in the alternative 

17 scenario, a third scenario where you use the Virginia 

18 state data. 

19 , Q. It scents 

20 A. That would be closer lo the estimate for 

21 Virginia, setting aside the fact that it's a different 

22 source of data front a different survey methodology. 

1 which they farmed, which, was the Soutiieasl Region? .: 

2 A. In my alternati ve scenario I compared the 

3 Southeast Region . One cou ld get closer to the Haynies’ 

4 fanning operation by using the state of Virginia data, so 

5 one could ap pend to that sentence either what you just j 

6 said or than in the state of Virginia, or any other 

7 source of data that you would want to Compare it with, . 

8 What may have motivated this being framed the i 

9 way it is is information from - 1 believe it was the 

10 Haynies 1 deposition— tiiat suggested that he was paying 

1 1 higher than — higher lease rates than other farmers in 

12 the area. And that was one reason why he could expand j 

13 his farming operation so rapidly, i 

14 Q. Okay, thank you. j 

15 MS. STEURY: I'm going to turn to the nel : 

16 worth analysis. 

.IT " -.; •' MS. MCARTHUR: Counsel, if I may ask. 1 only 

18 got into this case recently. Are we subject to, or did 

19 we opt out of the new sevemhour presumptive limit for 

20 depositions? 

21 MS. STEURY: No, we’re within the seven-hour 

22 presumptive limit. 1 don’t believe I’ve hit my running 

Page2St 

1 Setting tiiat aside, you cait argue that it would be more 

2 reflective?: of the Haynies' farming operation because it’s 
" 3 state data rather than regional data. . 

4 And - and! would like to be able to do tiiat. 

5 Certainly it's -- it would be -- there's a spectrum here 

6 about whether you use county data, state data, regional 

7 data or national data. 

8 Dr. Kambharnpaly, for many dungs, uses 

9 national data, which, as I stated before, is not 

1 0 representative of the Haynies' farming operation. So, 

11 the closer you could get to the Northern Neck of Virginia 

1 2 conceptually would be preferable. But then the question 

13 is, do you have internally -consistent data. 

14 Q. Okay. 

15 Sticking with your intemally-consistent data 

16 emphasis here 

1? A, ' Urn-hum. 

18 Q, — and not cutting you any slack, would you 

19 agree that the sentence that follow's the one that has the 

20 figures iii it, the dollar figures in it, should really 
.2 1 read: It is really quire plausible tiiat the Plaintiffs 

22 did pay a higher than average lease rate fra - the area in 

Page 2.53 

t time. That doesn't include lunch. 

2 :- MR. KATERBERG: I have not been keeping lime, 

3 but 1 think we’re getting to a point where we begin to 

4 approach that. - . 1 

5 MS. STEURY: I do not disagree with you and I 

6 am trying to wrap it up 

7 MS. STEURY : Okay, the good news is 1 don’t 

8 think the net w-orth analysis will take as long as the net 

9 income approach. 

10 MR. KATERBERG: Okay, thank you. 

1 1 MS. STEURY: Small comfort, right? , 

12 BY MS. STEURY: 

13 Q. Dr. Trostki I understand that Exhibit IT is 

14 the quantification of your net worth analysis; is that 

15 correct? 

16 A. It is my attempt to quanti fy the net worth 

1 7 analysis given the many gaps in data that is available. 

18 Q. Okay. 

19 And this is the only exhibit among your 

20 exhibits that addresses the net worth analysis; is that 

21 correct? 

22 A. I believe so. Except - yes, l believe so. ! 
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1 0 I’m going to characterize what 1 call the 

.. '2 -. '.' puiich line of this analysis and ask if you agree with it 

3 or think it's fair. 

4 This analysis shows that tlie average 

5 Nordivimberl and County farmer, giVeri all the parameters of 

6 the estimates that you used in the minuend of the net 

7 income approach analysis, could not have earned or -worked 

8 tlicir way out of the debt tliat the Haynies liad when the 

9 . damages period started. 

10 A; Let me go back and try to dissect the 

1 1 individual phrases that, you use. 

12 The net worth analysis includes the income 

13 ...Stream — well, would relate to the income stream 

14 generated from flip net income analysis. 

l 3 The net income stream does refer to die 

16 average farmer comparable to the Haynies’ fanning 

17 operation. What the average farm cost of production data 

1 8 does not do is represent the Haynies' debt, indebtedness 

19 situation. ”• ; 

20 What I would have liked to have been able to 

21 do, and what we normally do in a net worth analysis or a 

22 balance sheet analysis, is start out in Year One with a 

Page 256 i| 

1 home plan in froiit of nie. as I recall it indicates a !i 

2 proposal by the Haynies to borrow even more money to, | 

3 one. cover family living expenses, to two, pay off the 

4 debt servicing cost, and three, to go into further debt « 

5 for — I can't remember whether it WPS capital 

6 improvements or operating costs or something like that 1 

7 Tliat indication in that farm and home plan is t 

8 if his income didn't surpass this 451,000 at the end of S 

9 tlie period he would have a debt to asset ratio of greater > 

10 than a hundred percent and would be insolvent. ' 

11 We do not have die I don't have die data f 

12 for 1982. but the data in the 1983 farm and home plan { 

13 shows that, indeed, he did have a debt-to-asset ratio in j 

14 addition to a hundred percent, that means he's [ 

15 insolvent. f 

16 The only way somebody tiiat has a debt/asset . . " j 

17 ratio of more dian a hundred percent can sustain their j 

1 8 business is to find somebody to loan them even more j. 

19 money, to get further in debt. 

20 Did I answer each phrase? | 

21 MR. KAThRBF.RG: You're not supposed to ask her I 

22 questions. ’’.I 

Page 255 

1 beginning pel worth, add to that the income stream from 

2 the net worth or from the net income analysis, and Ihen 

3 make the adjustments for debt servicing, family living 

4 expenses and see if at the end of the year your net worth 

5 increased or decreased. 

6 The only thing there that refers to the 

7 average farmer in Northumberland County is the farm 

8 income stream, which 1. further adjusted for the bulk 

9 discount rate. 

10 What this says is that in summary form, 

11 punch-line form, is that in 1981, according to die farm 

1 2 and home plan, that shows a debt/asset ratio, when 

13 rounded off, rounds to a hundred percent. 

14 And 1 believe on this table it shows that the 

15 debt servicing cost was 451 ,001). That means that during 

16 the year after, or that was covered by the farm income 

17 plan, (hat the income from the net income approach would 

18 have been able -- would have needed to be large enough to 

19 cover the $451,000, plus an adjustment for family living 

20 expenses. It was not 

21 And come -- in feet, the farm and home plan 

22 recognizes that, and although T do not have the farm and 
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Page 260 ■ 

1 

following year, or two years later, 113 percent — leads 

h 

A. Not explicitly. 

2 

me to ask Lhe question of how did the I laynfe operation 

2 

Q. Ts it included in the cost production? 

3. 

sustain business since they were de finitionaliy 

3 

A. To the extent that the cost production tor the 

4 

insolvent. 

,4- 

average regional cost of production included that, to die 

■5: 

I airi led to the conclusion that either they 

5 

extent that tlic average farmer laid crop insurance. it 

6 

hadto find additional sources of financing or they had 

6 

does. 

7 

to get off-farm income to supplement and essentially 

7 

Q. If the Haynie operation habitually' had more 

. 8 

subsidize the farming operation. So, that led me to 

8 

crop insurance or better crop insurance than what the 

9 

wonder how they stayed in business. 

9 

average farmer had, that would be another source ol 

10 

As 1 see the Schedule F tax returns, which 

10 

variation? . 

11. 

show tbr the most part negative numbers for the year that 

11. 

A. On both the costs and the revenue side* that's • . . 

12 

I see, I would wonder how sustained negative income 

12 

correct- 

13 

numbers would, you know, attract somebody to loan them 

13 

Q. Revenue, right, not exactly yield. 

14 

metre money. But, as you see here (indicating) by 1985, 

14 

A. No, I'm not — 

15 

they had debt of 1 point 9 million dollars, and by the 

is 

Q. Both sides of the equation, I agree. Okay. 

16 

90s, they had debt of nearly S3 million. 

16 

MS. STEURY: All right, we're getting toward 

1.7 

Q. Would another explanation for why they were 

17 

the end. 

18 

able to stay in business longer than you might have 

18 

BY MS. STEURY: 

19 

thought they could have would be that the estimated net 

19 

Q. Have you ever testified in a court - strike 

20 

farming income was greater than you estimated here? 

20 

that. 

21 

A. Oh, you know, that would be one possibility. 

21 

Did you testify earlier today that you have 

.22 

Do the income tux returns show that? 

22 

never testified in a court? 


Page 25V 


."'O- Page 261 

1 

: Q. I don't answer the questions here. 

1 

A What I said was I had testified at arbitration 

2 

MR. KATERBERG: Just this once, please. 

2 

hearings under the Pigford Track-B process, but I had 

•3, 

THE WITNESS: Then let me rephrase that. 

3 

never testified in a court. 

4 

I could find no evidence m the income tax 

4 

Q. Okay. And is that either as a fact witness or 

5 

returns to support that presumption. 

■t 

an expert witness? 

6 

MS. STEURY: I understand. 

6 

A. Witness— 

7 

BY MS STEURY : 

7 

MR. KATERBERG: Do you understand? 

8 

Q Is it your testimony that you considered 

-8 

I'm not Sure he understands the distinction. 

9 

Mr. Haynie in the. quote, vulnerable category in 1981? 

9 

If you understand, you can answer. 

10 

■ A. It is.- 

10 

LHE WITNESS: I have not testified in any way 

11 

Q. Okay, and still in the vulnerable category in 

11 

in a court before. 

12 

1982? 

12 

MS. STEURY : That solves it. 

13 

A. Presumably so. 

13 

BY MS. STEURY: 

14 

<). Certainly in the vulnerable category in 1 983? 

14 

Q. In any of the Pigford cases that arc listed in 

15 

A. Certainly in the vulnerable category. 

15 

your part B ol your resume, or listed as part of your 

l<» 

Q. Qkav. 

16 

disclosures, i'll say it's part B of your report, has any 

1? 

MS. STEURY: Excuse me a moment. 

17 

court ever criticized your report in writing? 

18 

(Whereupon, there was a discussion held off 

18 

A. Any court as opposed to an arbitrator? 

19 

the record between Ms Sleury and Dr. Kambhampaty ) 

19 

Q. I mean to include an arbitrator, 

20 

BY MS. STEURY 

20 

A. Let me answer that in this manner: There are. 

21 

Q. Did you, in your analysis, factor in crop 

21 

a number of the Pi g ford cases for which arbitration has 

22 

insurance? 

22 

already been done, for which I have not gotten the 
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1 arbitrator's l mal report So, I do not know. 

I In the eases when; the arbitrator has renilereil 

3 a dec sion and a report, there was I believe -- well. 

4 ’him* was a report 

5 MR. KA I ERBERG: I want to tauuon die Witness 

6 to avoid disclosing information dial would enable oue to 

7 link matters discussed in a report with a particular 

8 individual claimant as dial material is under the Privacy 

9 Act. We are awaiting die order from the Court. 

Hi THE WITNESS: Thank you. 

I I So. my answer nevertheless stands, because the 

12 criticism had to do with assumptions. And in this ease 

13 the arbitrator essentially said Icompletely agree — 

14 strike that -- T agree with the methodology data sources 

1 5 used by the Economic Research Service, by myself, but I 

16 wanl to incorporate this part, this one part of 

17 assumption from the claimant. Would yon, after the 

18 hearing, Mr. T rustle, go back and make that change in 

19 your farm model and your analysis. Which I did do. 

20 BY MS. STEURY: 

21 Q, Wltcii you say you have pot received a report, 

22 is that because a decision lias not been made or you just 


1 signifies? 

2 A. ThalVriglttl 

3 Q. Does it have a monetary value to it? .. 

4 A No, it does not. 

5 Q It carries no money. 

6 A . No money 

7 Q. What does it do for you? 

8 A The departmental awards arc a pat on a back 

9 for contributing to the mission, the Department’s 

10 mission, 1 guess. 

11 Q. It's a non-economic sign of appreciation. 

12 A. I guess! 

13 Q. Dargan Glaze's name has come up a couple of 

14 times today. Where does he lit into the bureaucracy? Is 

15 he part of ERS? 

16 A. Not currently. 

17 Q. Where is he now? 

18 A. I have never met Dargan Glaze. My 

1 9 understanding is he's in USDA's office of civil rights or 

20 some such place. 

21 Q. Do you know, and as far as you know, has be 

22 been there for a number of years? 


I were not provided one? 

' 2. MR. KATF.RBERG: If you know. 

3 THE WITNESS: I don't know. 

4 As the leader of this team I periodically have 

5 gone to the Department of Justice and gotten the log that 

6 they have of the cases and the status. And in some cases 
. 7 they have gone to the arbitrator and updated their 

8 database. But T have not done that for quite some lime 

9 because the pace of the Traek-B hearings, at least our 

10 participation in those cases, lias slowed down and so 

I I nobody is asking me for them. 

12 Q. What is a Plow Award? 

13 A. P-l-o-u-g-h. ' 

14 Q. Oh, interesting. In the Web site it’s spelled 

15 P-l-o-w. I guess it's the same word and it's got liable 

16 spellings- 

17 A. The plaque says P4-6-u-g-h. 

18 Q. That's an eastern plow, no doubt. 

19 A. The answer to your question is I’ve never been 

20 clear what distinguishes a Plough Award from other U.S. 

21 departmental awards. 

22 Q. So, it has a title but you don’t know what it 


1 A. He left ERS a number of years ago. I'm not 

2 clear what his career path has been. 

3 Q. And is it fair to say that you have not 

4 reviewed any expert damages reports authored by him? 

5 A. Never. 

6 Q. Do you know Arlene Leland (sp.)? 

7 A. I have lalked to Arlene Leland on the plione a 

8 couple of times, but I don't recall having met her. 

9 Q. She apparently received a Plough Award same 

10 time you did. 

1 1 Were you aware of that ? 

12 A. No, I was not. 

13 Q And so, you have no reason to believe that 

14 your awards arc related, or do you? 

15 A. No, I don't. 

16 Q. Do you know what your award was for? . 

17 A. The Plough Award? 

18 Q. Yes. ; . 

19 A. The Plough Award was for a team effort. I 

20 can't remember what the citation reads. I'm not nuich of 

21 one for lhe history of awards: I think about the future. 

22 The citation was for - you know how the 
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Page 267 

read One of those damage reports that knows the outcomes 
of individual cases or the cumulative. 

And it’s tny understanding that the committee 
that selects those is composed from a few people from the 
Department, but more people from outside die Department. 

. Q,. Outside of USDA? 

A. Outside of USDA. That is my understanding. 

Q. Are you aware, one way or another, whether the 
USDA Office of General Counsel has a policy of no 
settlements in discrimination cases that are Pigford or 
I’igford-like cases? 

MR. KAThKBHRCi: Objection to the fonn. 
Pigford-like. 

MS. Sl^HURY; I want to say in cases like this 

one. 

THE WITNESS: I will make a blanket statement. 

1 know nothing about the policies of the Office of 
Genera] Counsel. I have never talked to anybody in the 
Office of General Counsel about their policies andwhal 
they perceive is satisfactory or unsatisfactory outcomes. 
Our agency's objective has been to do an objective 
economic analysis, to write up and submit tlic reports. 


1 Q. Do you have any outstanding information 

2 requests right now that you're waiting for information to 

3 comeback? 

4 A. I don't think so. I had called a. few people . 

5 about volume discounts that I never got a response to. 

6 But at this stage of the game I doubt I would get a 

7 response, so Fin — not any that I would have a very high 

8 probability of getting additional information. 

9 MS. STEURY: Okay, if you'll give my a moment, 

10 1 think I'll check to make sure I’m done; 

11 (Whereupon, there was a short pause in the 

12 proceedings.) 

13 MS. SlbURY: Back on the record. 

14 BY MS. STEURY: 

15 Q. Do you pronounce your name Troe-sel (ph.)? 

16 A. My side of the family, which moved west from 

17 Pennsylvania in the early 1800s, pronounces it Troc-scl. 

18 That side of the family that stayed there pronounces it 

19 Tross-el (ph.) 1 don't card; 

20 MS. STEURY: Dt. Trostlc, I'm done with my 

21 questions. 1 hank you very muclf I just was going Ip 

22 apologize if 1 had mispronounced your name throughout the 
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entire depasiiion 

2 THE WITNESS: No apology needed. 

3 MS. MCARTHUR: Off the record. 

4 (Whereupon, there was a discussion held off 

5 the record and a short pause in tlic proceedings.) 

6 EXAMIN ATION ON BEIL\EF OF DW- HNDANTS 

7 : BY MR- KATHRbERG: 

8 Q. Good afternoon. Dr. Trestle. During the 

9 questioning by counsel for Plaintifts, 1 believe you were 
if) asked a question about whether your testimony today and 

. 11 the questions you were asked today have caused you to 

12 desire to change anything in your report other than what 

13 has already been addressed. 

14 Do you rf member that? 

15; A: . Yes, 1 do. 

16 Q Aside from the questioning today in the course 

17 of preparing - strike that 

18 In the course of preparing for this 

T9 deposition and reviewing your report and studying your 
20 report, did you notice any typographical errors tliat you 
: 21 would want to correct on tliis point - at this point? 

22 A. Yes, 1 think ~ well, tliere arc a couple that 


1 here in Exhibit G, die cight-hand column under number of 

2 head of hogs in Northumberland County, across from the 

3 first line, 1 98 1 is 2,600. And, in fact, 1 think that 

4 across from that should be .1,800. So, that whole column 
-5 of figures should be moved up one year. 

6 Apparently, when I copied in from the Web 

7 site, which has lime series for this column that goes 

8 back further (indicating) I didn’t copy over the correct 

9 set of numbers. But the numbers from 1,800 on down to 
T O 1 .500 are correct. And that doesn’t change the story, 

11 But that column should be moved up by one. 

12 Q. So, essentially the data that’s shown from 

13 1981 should disappear, and the data that’s shown for ’SZ 

14 should go into the ’8 brow, ’83 data should go into the 

15 ‘82 row. and shift everything up one row. With the 

10 effect in the end being thalthe number of head of hogs 

17 in Northumberland County ceased to be significant even 

18 one year earlier than is literally portrayed m Exhibit 
T9 .<}?;• 

20 : A. Yes, that’s correct. 

21 Q. Okay. — 

22 Is there anything else in the nature of a 


1 I've noticed in reviewing. Appendix K, second line from 1 

2 the bottom, line 44. it says adjust the Plaintiffs 2 

3 higher land lease rate $65 per acre. That should be $6 1 3 

' 4. per acre. ; ■■ •_ 4 

5 Q And you’re referring to line 44 of Exhibit K 5 

6 to your report. And this is under the heading of 6 

7 alternative scenario-!? 7 

8 A. Yes, utn-hiim. Yes, it is. 8 

• 9 . ,Q. Okay. • ' ; 9 

10 And did the computation use the S65 figure or 10 

11 did it use the correct $61 figure? 11 

12 A. It used the $61 figure. It used the $61 12 

13 figure,- ■ 12 

14 Q. Okay, thank yctu. 14 

15 Is there anything else that you can think of 15 

16 at this . point? 16 

17 A. Well, a couple of things have been brought up. 17 

18 such as that block at the bottom of Exlnbit J, that talks 18 

T9 about other adjustments. 3 think 1 could probably put a 19 
20 header in there that would be more descriptive of what’s 20 
2T there and help the reader understand that, 21 

22 Somewhere in here one of the — yes, I noted 22 


typographical correction that you had noticed when 
reviewing your report in preparation for today's 
deposition? 

A. I - page 12, halfway down the page, the 
sentence that starts with a 90 point 8 percent j 

harvested-to-planted ratio moans, that harvested acres j 
should be planted acre. Yield per planted acre has been j 
overestimated by ten percent. I believe that's the wav | 
that that should read. . / j 

I think that is all that I've noticed to date j 

Q. Okay. - 

And my question excluded things that have j 

already been discussed on the record today, of couise. i 
A. Correct. Correct. 

Q Now, Dr. Trestle, youVe been an economist for 6 
over 30 years; is that right? I 

A. Correct. . i 

Q. And during your work as ah economist , have you | 
had occasions to engage in projects that, like this one, ; ! 

involved gathering data, analyzing data in an effort to i 
generate a conclusion or an estimate of some measure? || 
A. Being either economic damages or some other 7 . j 
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1 economic analysis proct^s of t lit; same nature? 

2 Q, Not necessarily limiting it to economic 

3 damages. I'm talking about the process from beginning to | 
.4 end of figuring out what data sources to use, gathering 

5 data, analyzing the data and generating bottom-line 

6 conclusions. . . , : : 

"7. . •.'■A. ..YeS. /. ■ . 

8 Q. Would you say you’ve done that a number of 

9 '.times.' 

.10 .. . A. Yes, many times, 

1 1 Q, Aid through that experience have you learned 

12 to — strike that. . 

13 Through that experience have you become 

14 acquainted with the process of selecting particular data 

15 sources to use that feed tlx: data in an analysis? 

16 A l ihink that's generally true. But when otvc 

17 deals with the new topic there’s always a process of 

18 learning the data and beginning lobe able to understand 

19 what's important and what’s not important and what’s 

20 reasonable and what's not. 

21 :. Q;.;>Okay, V 

22 A. But I've gone through that learning process on 


1 A Yes. By their nature they are a sample, which 

2 represents only a part of the population. And there tend 

3 to be anywhere from reporting errors to estimation errors 

4 to missing data. 

5 Q. And there were alternative data sources that 

6 you could liave used in constructing your model; is that 

7 right? 

8 A. Yes, that's correct. 

. 9 Q. But did you make a judgment that the data 

1 0 sources that you did use were superi or to alternative 

11 data sources that you could have used but did not? 

12 A I.ettne answer this that way: Yes, I made a 

33 judgment to that effect. The team of economists who 

14 originally worked on Pigford Track- B made a judgment like 

15 that. And as I alluded to earlier on, one case that I 

16 dealt with, a Pigford Track-B case that I dealt with and 

1 7 a couple of cithern that other team members dealt with, 

18 tlie arbitrator's judgment was that that was the 

19 appropriate sources of data to use 

20 Q. Okay. 

21 And has anything in the deposition of 

22 Dr. Kambliampaty yesterday or in your deposition today 


a number of different, varying different type of issues. 1 
Q. Okay. 2 

... .. And there's been a considerable amount of 3 

questioning and testimony today about the various data 4 
Sources that you used and that Dr Kambhampaty used in 5 
your respective analyses of economic damages. 6 

And I w'anl tci break away from the data sources 7 
in this case and just ask you generally. In your 8 

experience as a economist doing analyses ui general, do 9 
you find that it’s typical that you find a data source 10 

that is one hundred percent perfect in every' respect? 1 1 
A. I don’t think I’ve found one yet that was a 1 2 

hundred percent perfect in every respect. 13 

Q. So, data sources that you used for analyses 14 
for various purposes often would tend to have some 1 5 
limitations or in Some cases gaps or might fall short of 16 
what you would want in a perfect world to do an ideal 17 
analysis? 18 

A Yes. 7 ’ - 19 

Q. Aid in this, in your analysis in this ease, 20 

were the data sources that you used for costs of 21 

production and yields, were they less than perfect? 22 


caused you to change the judgment that yoti formed at the 
time you ran your analysis, that the data sources you did 
actually use are the best possible data sources for 
estimating farm income of a farmer in. the Northern Neck 
comparable to Mr. Haynic? 

A. Yes, I believe so. 

Q. Okay, iny question was did anything cause you 
to change your ~ ■ ' . 

A. Oh, I'm sorry. 

No, I think not. I - 1 believe I would stand S 
by the analysis that I've presented. 

■ Q. Okay. I 

Earlier today you testified about an 
assumption you made j n your analysis that related to a 1 
bulk purcliasing discount. I 

I>o you recall that? t 

. " A Ycs,Ido: 

Q. And do you recall that the particular 1 

adjustment was a five-pcrccnt discount? I 

A. Yes, I recall that. j 

Q. And you testified about how you established S 
the five percent? 
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1 have particular expertise, more expertise in some area 

2 than I do, or other government or the private sector. 

If it dealt with farming organizations, 

4 farming issues, I should look for fanners, private sector 

5 agribusinesses^ jjist as in the past when it's dealt with 

6 trade policy issues or food security issues, I would go 

7 to international organizations or wherever 1 can find 

8 sources of data that help me do the host quality analysis 

9 possible, . 

ID BY MR: KATERBERG: 

1 1 Q. Okay, so while the particular type of analysis 

12 that you did in this case might.be unique to tliis matter, 

1 3 your research methods m terms of gathenng information 

14 are consistent with what you find to be normal in the 

15 field as an economist? 

16 A, It's part of the normal process as an 

17 economist. 

18 : q. Okay. 

19 Now, there's been considerable amount of 

20 testimony today and questioning concerning the concept of 

21 conliguousness of tracts of land. 

22 Do you recall that? 


1 A. The data presented is for planted acres. It 

2 doesn’t say - and there is data for double-cropped 

3 soybeans. So, you could work Out a total, but that’s 

4 planted acres. It says nothing about the amount of land 

5 that the Ilaynie operation would have ltad to lease to 

6 plant that number of acres. j 

7 Q. Okay. And I appreciate that clarification. i 

8 And to try to make an additional 

9 clarification, if I coiild ask you to please refer to 

10 Exhibit F of Dr. Kambhampaty's declaration? 

11 A. (Complies). Okay. 

12 0- Okay. 

13 And do you believe, based on the information 

14 you’ve seen, that the acreages reported in 

1 5 Dr. Kambhampaty's Exhibit F accurately reflect the 

1 6 pi anned acres shown in the farm and home plans for the 

17 various years? 

18 A. There arc two pages to Appendix F. And on 

19 page l, I understand that this information came from farm; 

20 and home plans. 

21 Q. And you have no reason 10 doubt the 

22 information on page 1 of Df .. Kambhampa ty’S Exhibit F? 
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Page 282 

! A. 1 have ih> reason to either doubt or not doubt 

2 them 1 accept them us presented as an objective 

3 atia.v'sis hy J)r. Karnbliampaty. 

t Q. Okay. 

5 So. if 1 could ask you to clarify the 

6 following point: The farm and home plan for March 6, 

7 1985, appears to show the total acreage pT2 v 775. 

8 A That's correct. 

9 Q. And Exhibit E to your report shows a total 

10 acreage of 5,118! 

11 And this may be what your clarification a 

12 mometil ago was getting at, but do you have any possible 

13 explanation for die difference in those figures? 

14 A. No, 1. don't. I found the whole question of 

15 acreage data related to this case to be very puzzling. 

16 There are -- this consistency and some Others that just 

17 don't hold internal consistency, at least for me. 

18 Q. Is it possible that the difference may be due 

19 to counting double-cropped acres in different ways? 

20 A. It could because Exhibit E- Well, if 

21 probably should not, because Exhibit E says - implies to 

22 me soybeans planted for the year. 

.. Tagc2S4 

T experienced in terms of growth of acreage without 

2 discrimination? 

3 A. 1 just accepted that number and h facilitated 

4 aside-by-side comparison. But, as I say in my report, T 

5 have reservations about tlic growth rates, particularly in 

6 the context of being able to grow tliat rapidly and 

7 maintain the same cost per acre for land, the same 

8 quality of land and the same distance from the center of 

9 the tanning operation which would affect efficiency of 

10 the operation, entire farming operation. 

11 And 1 think also I make reference in the 

1 2 report about the increased management that would be 

13 required to manage even more tracts of laud and more 

14 relationships with more landowners. 

15 Q. Okay. " 

16 So, going back to contiguousness for a moment, 

1 7 do you have any expec tation, regardless of the extent to 

1 8 which the tracts that were actually farmed by Mr. Haynie 

19 were contiguous in 1985, if the farm in the 

20 without-discrimination scenario had continued to acquire 

21 acreage, do you have any expectations whether it's. 

22 conceivable that the additional acreage would have 

Page 283 

• 1 Let me retract that. 

2 The column marked soybcaiis doesn't indicate 

3 whether they were double-cropped or full-season soybeans. 

4 So, to the extent that they are double-cropped then the 

5 total acreage would be more than the actual number of 

6 acres fanned. But in KambhanpatVs Schedule F, he does 

7 distinguish between double-cropped and early-cropped 

8 soybeans. So - and the information I have on the 

9 double-cropped soybeans, the quantity of double-cropped 
.10 soybeans, would not completely make up the difference. 

11.. Q. Okay. ;• 

12 Well, Dr. Kambhampaty’s analysis of damages 

13 assumes a growth in acreage following 1985; is that 

14 • correct? 

15 A. That is correct. 

16 Q; Okay. 

17 . And do you ~ dp you use the same projected 

18 growth of acreage in your report? 

19 A. T did, 

20 Q. Now, does that mean that you vouch for that 

21 projected acreage or you believe it to be ail accurate 

22; projection of what the Haynies’ farm would have 

' ' Page 28S 

1 continued to be in the form of contiguous as opposed to 

2 scattered plots of land? 

3 A. No. I have no expectations per se. although 

4 from an economic theory standpoint if 1 have a tract of 

5 farm here (indicating) and there's a landowner that has a 

6 farm beside me and he knows that if I get his piece of 

7 land I can farm this all contiguously he'll know that 

8 dial's an economic benefit to me which merits a higher 

9 lease rate. 

1 0 And when land goes up for sale or lease, if 

1 1 the buyer or the person leasing the ground is ihe one to 

12 get that parcel of land there is a price premium to be 

13 paid for that. 

14 .. 7 -Okay.---. 

15 Now, assume with me for a moment that the 

16 acreages reflected in your Exhibit E. that many ol those 

17 tracts are contiguous. 

18 Is it tlie contiguousncss of the land that's 

1 9 actually shown on Exhibit E that is relevant, or is it 

20 the contiguousness of the hypothetical additional larid 

2 1 that would have been acquired in the 

22 without-discrimination scenario that's relevant? 
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1 A. Cm not sure I quite understand the question. 

2 Q. Let me try to reframe it. 

3 The without-discrimination scenario assumes 

4 that Mr! Haynie would have grown his farm to a scale 

5 beyoiid that that actually existed in the early 1980s; 

6 correct? •• 

• "?' • A. Correct. . ’ •/ 

8 Q. So, is it the contiguoushess of die actual 

9 fann operations as they existed in the early 1980s that 

10 is relevant, or is it the likely contiguousness of the 

11 farm operations al the larger scale that’s assumed in the 

12 wtltoui-discrirriinatiorj scenario that is relevant? 

13 ; A. T would think they would both be relevant, hut 

14 for different reasons, if, in fact, the farms shown on 

15 Exhibit k are, in large part, contiguous, then there 

16 would be some economics of scale for what is shown in 

17 ; .1 985.. 

18 As the land continues to grow, whether or not 

19 you get that additional land that is contiguous, would 

20 also be relevant. 

21. : Q. . Dr. Trostle, you were asked some questions 

22 today earlier about adj uslment to variable costs that you 


1 A. Okay. I have page 9. : . 

2 Q. 1 want to make sure we are looking at the .. ; . | 

3 right adjustment because this - this says something a j 

4 little bit different. It's the secoad-to-last sentence, 

5 beginning with "conversely." 

6 A. That's right. This just refers to wheat and 

7 barley and not to com. -s 

8 Q. Does the sentence beginning with conversely, | 

9 the word "conversely” refresh your recollection about the | 

10 impact on the casts for com? ! 

11 A. That would appear to be an error for coni. In | 

1 2 my summary sheet about the comparisons that suggests that i 

13 actually the county average yields were higher than the 

14 regional costs ol' production yields average lor the J 

15 penod. So, it would have increased com costs of | 

16 production. j 

17 Q. And the other -- the other crops, wheat, 

18 barley and soybeans? j 

19 A. Those would appear to be correctly slated . 

20. - here,. > 

21 MS. STEURY: May we go off the record for a 


1 adjusted by the ratio of county to regional yields. And 

2 specifically I’ll refer you to page 9 of 30. It's within 

3 paragraph 14. but paragraph 14 actually begins one page 

4 before that . 

5 . A. . Paragraph 14? 

6 Q. Correct, paragraph 1 4. Aixl it's actually the 

7 third bullet in 

■'8: A.'- Okay. 

9 Q And 1 just have a very simple question for you 

10 on this. 

11 Was this particular adjustment an adjustment 

1 2 that only raised costs for all crops? 

13 A. Just a moment please The reason why I'm 

1 4 going back to information is because this came up before 

15 and I did not answer it definitively 

16 It would have raised the costs for com; it 

1 7 would have very slightly reduced the awls for soybeans, 
IS full-season soybeans. It would have increased the costs 
1 o for wheal and it would have increased the costs for 

20 barley 

21 Q. I et me refer you back lo the bullet on page 

22 ~ page 9, because I. want to get this clear. 


1 (Whereupon, there was a discussion held off 

2 therecord.) 

' 3 ■ . . BY MR- KATERBERC.: : 

4 Q. Dr. Trostle, if you can look back and forth 

5 between die paragraph where we're referring to on page 9, 

6 and the data source that you were looking at, can you 

7 rephrase the last three sentences of the paragraph to 

8 what you heheve to be the case, looking directly at the 

9 data source? 

10 A. The data that I have, that I brought With me 

11 is a summary table, it's not directly from the model. 

1 2 But if that is correct of what's in the model, 

13 then that sentence should read since die Northumberland 

1 4 County average yields for com, comma, wheat aiid barley 

15 were higher, than the regional COP yields, dah, dah, dah, 

16 dah, dah, this increased the estimated variable costs of 

17 production for those crops. 

18 And dien the next sentence would read: 

19 Conversely, since the county average --just take out the 

20 reference to com, that sentence for com entirely, and 

21 end with the county and regional yields for soybeans were 

22 almost identical. 
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1 So. Id me summarize. The change would be tlie 

2 insertion of cbm iiito the first sentence as I read it. 

.3 Q. Thank you. 

4 And because I'm not sure if iiwas absolutely 

5 clear on the record before, could youtake a moment to 

6 explain what the underlying rationale was-behind making 

7 . this adjustment? . 

£: A. The basic principle is that one region’s 

9 average yield can he different from another region's 

10 average yield because of the inputs used and because of 

1 1 natural conditions such as weather and quality of soils. 

12 Since I did not have research to support the 

13 correlation between the quality of soils and land costs, 

14- . I allocated that total 75 percent of that difference to 
15 the use of Variable inputs. 

16. Q. Is it that if yields are higher then the 

17 fanner would have to purchase more inputs to result in 

18 those yields? Is that sort of a common-sense way of 

19 boiling it dowit? 

20 A, It would mean that the farmer applied more 

21 seed per acre, had a hi gher seeding rate, applied more 

22 fertilizer per acre to boost yields, applied more 


1 which all of these small tracts are contiguous and would 

2 enable the Hayni es' operation to gain economies of scale 

3 in maclunery. . 

4 But the other tiling that might play afolc .. 

5 would be the yields dial the llaynies actually achieved, 

6 Q. Dr. Trostle, I vvant to make sure. I think 

7 you're answering a question different than the oiie that I . 

8 asked. 

9 I’m asking — what I'm saying, there was 

10 testimony earlier about factors that may -- that might 

11 have allegedly caused the Haynies' farming operation to 

12 experience lower costs -- 
13:- . A. Urn-hum. 

14 Q. -than the average farmer, quote, end quote, 

15 represented in the statistics. 

16 What I'm asking is if you are aware of any 

17 factors, supported by evidence you've seen, that would go 

1 8 in the other direction. Namely, that they would indicate 

19 that the Haynies' farming operation would tend to 

20 experience costs greater than those of the average farmer 

21 represented in the statistics. 

22 A. Thank you. I think I better understand the 


1 pesticides and herbicides to control weeds and diseases 

2 in order to achieve a higher yield. 

3 Q. And those things that you just referred to 

4 though would be components of what you call vanable 

5 costs; is that right? 

6 . A- That is correct. V 

■ . 7- 1 11 Q. Okay. •. 

8 Now, there was testimony earlier about whether 

9 the experience of the quote, average, unquote, farmer 
TO reflected in statistics would represent the I laynies’ 

11 farming operation as accurately as possible. And counsel 

12 referred to what are known as best practices to suggest 

13 that it, would not represent the Haynies’ farm operation 

14 .: as accurately as possible. 

15 Have you seen evidence of any other factors 

16 that would cause you to believe that the Haynies’ farming 

17 operations would have higher costs than the average 

18 farmer as reflected in the statistics that you used? 

19 A. I think it's only a question of — it gets 

20 back to the - well, I've already mentioned Hie bulk 

21 discount for purchasing the inputs, 

22 Tlie other question gets back to the degree to 


1 question. 

2 The question of if the land was not contiguous 

3 then having many tracts which have a median size of ten 

4 acres would lead lo inefficiencies in both the use of 

5 machinery and labor to operate the machinery. And I 

6 would think also increase overhead costs for managing Ihe 

7 relationships with many landlords and with dealing with 

8 the ASCS and fSA on all of the program participation and 

9 all tliat documentation required by USDA. 

10 Q. Is debt sendee one line item of the costs 

1 1 that arc compiled or tabulated in the costs of production 

12 .statistics? 

13 A. Not one 1 ine item. It ends up being included 

14 in land costs, operating ^ Pm sorry, capita] recovery 

15 and operating capital. 

16 Q: Okay. ; 

17 .And the quote, end quote, average farmer 

18 represented in these statistics would have an average 

19 debt/asset ratio and an average level of debt-servicing 

20 obligations; is that correct? 

21 A. Yes. Tliat's what is assumed ill the cost 

22 production statistics. 
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(,). And have you seen evidence lo indicate whether 

2 the debt sen- ice Obligations of the Haynies- fanning 

3 operations bore a relationship to the quote, end quote, 

4 average farmer depicted in the statistics? 

5 A: No, j think they portnvy a very different 

6- : picture with a milch higher debtrto-asset ratio. And in 

7 the farm and home plans, a very high debt servicing 
• $ costs: 

9 Q. And in your analysis a damages you used the 

10 statistics lor the average farmer with certain 

] i adj ustments to make that more comparable to the Hayuies’ 
12 farming operations; correct? 

.13 . A., That's eOn-eci. 

14 Q. And did those adjustments include anything to 

15 reflect debt servicing costs that would be out of 

16 proportion to the average farmer statistics? 

17 A. No, it did not. So, not in the net income 

1 8 analysis, so, that would be something that would increase 

19 die Costs of the Haynie farming operation. I attempted 
•20. to do that in the net worth analysis, but I did not make 

21 those adjustments in the net income analysis. 

22 Q. If you had made some sort of adjustment to 

I'ar.c 2% 

1 tliat most accurately depicts reality, if you will Anil 
.2 then we iise that as a; basis for miming alternatives to -j 

3 tiiat baseline, if you will. But you want a baseline or a j 

4 base scenario that j’duhas'e confidence represents the 

5 reality of what you're trying to analyze as best as . 

6 possible. 

7 Q. Did you intend for the number that was 

8 generated by the ~ in the alternative scenario number 1 

9 to be a number that would be ~ that would have j 

10 mathematical exactitude as to the economic damages tiiat j 

11 you Were estimating? 

12 A. To the extent that it takes a number, one 

13 number and one year and uses an index to adjust that, 

14 then that's not what I like to think of as optimal 

15 mathematical exactitude. You do have one point to tie 

16 in. but there may have been any number of things that 

17 caused tliat to change over die period. 

18 So, as I said earlier in my testimony, I used 

19 that alternative scenario to just test the sensitivity of 

20 the damage estimate to dilTerent - a different basis for 

21 land costs. 

22 Q. Okay. V? .i'V.?/’ 

\ Page. i95 

1 reflect that would that cause the bottom-line figure for 

2 estimated farm income in the without-discnminalion 

3 scenario to go up or to go down? 

4 A. It would cause it to go up - sorry, it would 

5 cause the damage estimate to go down. It would cause die 

6 net income from the farming operation to go down. 

7. . Q. So, is it fair to characterize your approach 

8 as conservative in this respect? 

9 A. As I indicated earlier, I'm not sure about the 

10 "conservative" T think this would understate the damage 

1 1 estimate. If you equate that to conservative, then yes. 

12 Q! Okay. 

13 Now) last item. You testified late in the 

14 afternoon about what you call your alternative scenario. 

15 A. That's correct. 

16 Q. And I'm not sure. 1 want to back up for a 

17 second, and without talking about the specifics of what 

18 was done and what analysis was performed in the 

19 alternative scenario, if you could explain in general 

20 What die c oncept is behind doing a base scenario and then 

21 . doing an alternative scenario? 

22 A. VVe use — a base scenario is what we believe 

•• ;■ .".'page 297 

1 So, is it fair to say that even if it doesn't 

2 produce the level of mathematical exactitude that would 

3 be ideal, it allows you to draw certain conclusions about 

4 die sensitivity of the model to a change in assumptions 

5 and the order of magnitude that changing assumptions 

6 would have on the damages estimate? 

7 A. Yes- That was the intent of running the 

8 alternative scenario. . . 

9 Q. Okay: .... . 

10 MR. KATP.RBERG: Thank you, I have no further 

11 questions. 

12 MS. STEURY: 1 have a couple of follow-ups. 

13 EXAMIN ATION BY COUNSEL FOR PLAINTIITS 

14 7 ' BY MS. STEURY: 

15 Q. To follow up on the land cost questions that 

16 Mr. Katcrbcrg just posed to you. the number tliat you 

17 picked out of the 1 989 farm and home plan that you used 

18 in your analysis $61 an acre you have no reason to think 

19 that that's representative of what Mr. Haynie paid; is 

20 that correct? 

21 A. ir you believe in the validity of what is in 

22 the farm and home plans, as submitted and signed 
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• . .. ' Page 500 

. 1 

presumably, then for Lhai magnitude of acreage, there was 

1 

it was owned or actually rented? 

2. 

reported it was either $61 for some acres and something 

2 

A. That’s correct. I’m sorry - that’s correct. 

' 3 

that was hi gher than tliat maybe even 70 dollars for other 

3. 

It’s referred to as a lease rate in the farm and home 

4 

acreage: 1 presume that what is in the farm and home 

4. 

plan. I applied it, substituted that series for die land 

.'•5 

plan is accurate. And therefore I took it as a vdid 

5 

costs from die cost of production, which is a combination 

6 

representation of his land costs: 

6 

in the population survey of owned land and leased and " 

: 7 

Q. Idon’t mean to question .whether the farm and 

7 

sharccropped land. 

8 

home plan contains valid information, fm only trying to 

8 

Q. Do you know the percentages? ; 

9 

establish that, as ybu say in vour report, the 61 acres 

9 

A. The percentages of? 

id 

was for — per acre, $61 per acre was for 760 acres of 

10 

Q. That go into die denominator T believe tliat 

11 

farmland as you say in paragraph 62 of your report? 

. 11 . 

you were using, or the average? 

12 

A. Yes, it says $6 1 per acre to lease about 760 

12. 

A. No, they would be different percentages for 

13 

acres of farmland, and $70 per acre to lease another 52 

13 

each commodity' in each region. 

14 

acres. 

14 

Q. Too complex for further discussion at this 

15 

M$ . STEURY One moment please. 

15 

hour 

16 

(Whereupon, there was a discussion held off 

16 

In farming, do you have a sense, one way or 

17 

the record between Ms.. Steury and Dr. TCambhampaty.) 

17 

another, whetlier if a farmer works exceptionally hard and 

18 

BY MS. STEURY 

18 

exceptionally long hows this can make a difference in 

19 

Q. And we had a prior discussion about the 

19 

die yield, the amount he can manage or the cost of 

20 

extrapolation of tliat number to other years; correct? 

20 

production? 

lx 

' A.' ''We did..'.' • 

21 

A. As inmost professions there’s a difference 

22 

Q. That ybu indexed it, and 1 understand that 

22 

between how hard you work and how successful you are. 1 


Page 290 


V . •' Page 301 

1 

process. 

1 

think in general people who work hard and have a real 

2 

But, i n fact , your analysis does, if fm not 

2 

interest and devote their time to study probably do 

3. 

mistaken - correct me, please, if I'm wrong - is assume 

3 

better than people who don’t. 

4 

that Mr. Haynie paid $6 1 for virtually all of the land he 

4 

But just as I know economists who work ten 

5 

farmed, or some indexed amount of that figure for all of 

5 : 

hours a day but accomplish little, I also know farmers 

6 

the land he farmed over the entire damages period; is 

6 

who work hard but cither don't get very good yields, 

7 

that right? 

7 

don't make good decisions on production practices or are 

8 

A; That's correct. 1 used the data that was 

8 

unfortunate enough to have decided to sell their products 

9 

presented in the farm and home plan. To the extent that 

.9 

at the wrong time. 

TO 

that is incomplete information, not provided, then I did 

10 

Q. But you agree with the principle that it can 

11 

not include that. 

11 

make a difference, and often does make a difference? 

12 

Q; And did you find no other land price in other 

12 

A. I would hope that that's correct. 

13 

farm and home plans? 

13 

Q. Doctor, Mr. Katerberg asked you about the 

14 

A. No, I did ilot encounter it. 

14 

variable input adjustment to the cost of production 

15 

Q. Okay. 

15 

estimate that you made. And you responded that you 

16 

And that's what I meant in my original 

16 

thought you justified your adjustment loosely 

17 

question about vou don't know whether that’s 

17 

characterized as higher yields requiring higher inputs. 

18 

representative. 

18 

A. Given all other tilings being equal. 

19 

A. Thai’s correct, I do not know whether it’s 

19 

Q. Okay, 

20 

representative. 

20 

Is there a possibility that all other things 

2T 

Q. And am I correct in understanding that you 

21 

aren't equal in the situation we’re faced with in this 

22 

applied that $61 to all farmland, regardless of whether 

22 

case, and that being land m the Northern Neck versus 
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! land 1 1 .he rest of the Southeast, Southern Seaboard and 
2 hat it s, in fact, the climate, the rain, temperature, 
t the growing season, the rainfall, the natural irrigation, 

4 ;he topology and die soil conditions themselves dial can 

5 produce higher yields? . 

: 6 A. I would think that would play a real 

7 significant role. And that's why, as I slated before, I 

8 would like to have county cost of production statistics. 

9 But I used the next best thing, which was regional cost 

10 of production statistics rather titan the national average 

1 1 cost of production statistics, which would even be 

12 further removed from the climate and the soils and the 

13 other factors that you list for the Northern Neck. 

14 : MS; STEURY: Give ntc a moment, please. 

15 (Whereupon, there was a discussion held off 

16 the record between Ms. Stcury and Dr. Kambhampaty.) 

17 MS STEURY I'm ready 

18 Would you read back his last answer? 

19 THE REPORTER: "Answer: I would think 

20 that would play a real significant role. 

21 And that's why, as I stated before, 1 

22 would like to have county cost of 


1 If you bail - sticking with my hypothetical -- 

2 if you had accounted for higher land costs in your cost 

3 of production, then you would have cotne.to adifferent 

4 conclusion in paragraph 62, would you not, in your 

5 alternative scenario? 

6 A. A different conclusion? Without reading 

7 paragraph 621 think 1 would have come to different 

8 numbers and levels - let me read 62. 

9 What conclusion? 

10 Q. I'm focusing primarily on about half of the 

1 1 rate, the two sentences we focused oil for 1989, and then 

12 the following sentence. 

13 A T would have come up with different levels and 

14 a different percentage ot something other than about 

15 half- . 

16 Q. Okay. 

17 A. -presumably. 

1 8 MS. STEURY : Thank you. Dr. Trostle. I 

19 believe I’m finished. 

20 MR. KATERBERG: Readandsign. 


production statistics. But I used the 1 

next best thing, which was regional cost 2 

of production statistics rather than the 3 

national average cost of production 4 

statistics, which would even be further 5 

removed from the climate and the soils and 6 

the other factors that you list for the 7 

Northern Neck." 8 

MS. STEURY: Than k you. 9 

BY MS. STEURY: 10 

Q. if it were the land in the Northern Neck that 1 1 
produced the higher yields rather than increased inputs, 1 2 
it would make sense then to adjust your cost of 13 

production by the land costs as opposed to the variable 14 
input costs; is that right? 15 

A. That's right. You would like to have the 16 

data, the research on the relationships for both of those 1 7 
to be able to adjust them. But we at ERS, or at least 18 

the couple of peopl e that I've talked to, have not found 19 
such research that relates - correlates land costs to 20 

productivity levels. 21 

■ (J. : Okay. 22 
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INTRODUCTION 

The Haynies are entitled to judgment on liability and damages in this case. While 
Defendants have gone to great lengths to attempt to identify “disputes," the simple truth is that 
there are no “ genuine issues of material fact,” 1 and Plaintiffs have met the standards required for 
summary judgment. 

ARGUMENT 

I. PLAINTIFFS ARE ENTITLED TO JUDGMENT ON LIABILITY 

There is no dispute that Defendants told the Haynies that their farm was not eligible for 
USD A loans because their farm was too large to be a family farm. There is no dispute that this 
statement did not comport with regulations defining family farm eligibility. There is no dispute 
that this statement caused the Haynies to not apply for additional loans. Defendants have offered 
no justification for the statement, and there is no evidence to dispute that USDA program staff 
explained this false statement as racially motivated. 

Defendants do not dispute that the Haynies had not reached the maximum loan amounts 
allowed by law, and that there is no adequate explanation for the unlawful statements to the 
contrary. They do not dispute that servicing of their loans was inadequate despite the mandate of 
the federal regulations. Defendants do not even dispute that the district director who had 
responsibility for annual review of the Haynie account told Mr. Haynie, “Boy, the best thing you 
could do is file bankruptcy.” 2 


' Fed. R. Civ. P. 56(c) & (c); Anderson v. Liberty Txtbby, 477 U.S. 242, 247-48 (1986) ("the mere 
|presence| of some alleged factual dispute between the parties will not defeat an otherwise properly 
supported motion for summary judgment; the requirement is that there be no genuine issue of material 
fact”); Celoiex Corp. v. Caiireii. 477 U.S. 317, 322-24 (1986) (Fed. R. Civ. P. 56 mandates entry of 
summary judgment against party who fails to establish a genuine issue of material fact). 

" Dcfs’ Memorandum in of Points and Authorities in Support of Motion for Summary Judgment in Civil 
Action 00-2516 (Dcfs' Mem.) at 20: Exhibit 3 to Plaintiffs’ Memorandum in Support of Motion for 
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It is undisputed that after Plaintiffs complained of discrimination to Defendants’ Office of 
Civil Rights (“OCR”), Defendants singled out Plaintiffs and a few of their associates to deny 
them — secretly, without notice — access to informal grievance resolution processes prescribed by 
federal regulations after local program staff expressed dissatisfaction with the settlement of 
Plaintiffs’ son’s race discrimination complaint. Again, Defendants have failed to provide 
evidence to refute the inference of race-based retaliation inherent in this incident. 

The record evidence establishes that the culture of racism in the Northern Neck 
influenced and shaped the USDA’s racially-motivated conduct that ultimately injured the 
Plaintiffs over a period of more than 20 years. 1 Despite Defendants’ best efforts to 
recharacterize Plaintiffs’ claims to suit their purposes, there is absolutely nothing “vicarious” 
about the injury the USDA inflicted on the Haynies 3 4 The “issues of fact” the USDA attempts to 
raise simply do not refute the record evidence or rise to the level of a genuine issue of material 
fact. Defendants have offered no legitimate and bona fide explanations for the conduct 
supporting Plaintiffs’ Motion for Summary Judgment. 

A. Legal Standards For Proving ECOA Violations 

Courts have viewed Title VII law as instructive to ECOA decisions, and with one 
exception, 5 ECOA has been interpreted by appellate courts to embrace fully the body of Title VII 


Summary' Judgment as to Liability and Damages in Civil Action 00-2516 (Pis' Mem.), Exhibit 3 to Pis' 
Mem., Philip Havnie Aff. f 6 (ROT at OCR-00345). 

3 The USDA’s own OCR found as much, in multiple instances. See Exhibit 3 to Pis’ Mem.; Exhibit 14 to 
Pis’ Mem., an unsigned Final Agency Decision for Complaint No. 970423-1450 (OC.R-00727-39). See 
also Exhibit 1 5 to Pis’ Mem., Gray Dcp. at 64:2-8; 63: 1 7 - 64: 1 (Ms. Gray determined that a finding of 
discrimination was warranted), 59: 16-20 (Ms. Gray personally reviewed the Havnie ROl and file); id. at 
65:3-1 2, 62:1-5 (“. . . it was a. . . very detailed investigatory file with that report, . . . and the activities that 
had been described certainly warranted some kind of relief.”). 

4 Defs’ Opp’n at 7. 

' The Seventh Circuit is alone in holding that Title Vll law is inapplicable to ECOA claims. See Latimore 
v. CUibank 1‘SB, 151 F.3d 712, 713-15 (7th Cir. 1998). 
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law: “The language [of ECOA] is closely related to that of Title VII of the Equal Employment 
Opportunity Act, and was intended to be interpreted similarly.” 6 Plaintiffs have adhered to that 
standard. In a Title VTT case, a race discrimination plaintiff may use all available relevant 
evidence and is not forced to employ the McDonnell-Douglas framework. ' Here, considering all 
available relevant evidence supports a finding that Plaintiffs have fully supported their 
discrimination claims. 

B. The Havnie Farm Was Not Too Large To Be A “Family Farm” 

There is no dispute that the Haynies were told they were no longer eligible for USDA 
loans because their farm was too big to qualify as a “family farm.” 8 There is also no dispute that 
this deterred them from applying for additional loans. 9 Defendants argue that the statement 
about ineligibility was made for a non-ECOA-prohibited reason: Manley Chadwick’s “honest 
doubt” about the Haynies’ family farm eligibility. 10 Defendants offer no support for this 


15 Bhandari v. First Nat'l Bank of Commerce, 808 F.2d 1082. 1 100 (5th Cir. 1987) (alienage 
discrimination analysis). Tn fact, this Court has recognized that ECOA’s language is similar to Title VTT, 
and employed a Title Vll analysis in its decision. Haynie v. Veneman , 272 F. Supp. 2d 10, 16 (D.D.C. 
2003) (continuing violation analysis). 

7 Aka v. Washington Hasp. Or. . 156 F.3d 1284, 1289 (D C. Cir. 1998) (citation omitted, emphasis added). 
See also, e.g.. Jameson v. Arrow Co., 75 F.3d 1528. 1531 (1 1th Cir. 1996) (citations omitted) ("This 
court generally has eschewed an overly strict formulation of the elements of a prima facie case, 
particularly in age discrimination cases. At the summary judgment stage, our inquiry is whether an 
ordinary person could reasonably infer discrimination if the facts presented remained unrebutted.”). See 
also Plaintiffs’ Opposition to Defendants’ Motion for Summary Judgment in Civil Action 00-2516 at 5-7 
(Pis’ Opp’n). As Defendants observe. Plaintiffs have also employed the Title Vll concept that race need 
only be a motivating factor for the USDA’s action, not necessarily a “but-for” cause. This is also 
consonant with Title Vll law. This therefore docs not represent ‘selective mixing and matching of 
concepts from Title Vll,” but rather adherence to Title Vll. See Defendants Memorandum in Opposition 
to Plaintiffs’ Motion for Summary Judgment in No. 00-2516 at 9 (Defs' Opp'n). 

' See Defendants’ Statement of Disputed Material Facts in Opposition to Plaintiffs' Motion for Summary 7 
Judgment in Civil Action No. 00-2516 (“Defs’ Stmt, of Disputed Facts”) at *1 33 (not disputing the 
substance of the statement). 

y See Defs’ Stmt, of Disputed Facts at *| 38 (disputing deterrence only to the extent it was on an ECOA- 
prohibited basis); Exhibit 5 to Pis’ Mem.. Philip Haynie Dcp. at 49:16-17. 

10 Defs’ Opp’n at 13. 
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characterization, and fail utterly to explain how this “mistake’' based on “honest doubt” — made 
by an experienced county supervisor who never made this “mistake” with respect to any other 
farmer in his long USDA career — could have survived review at the district, state and national 
levels, 1 1 and then, in addition, be reinforced with yet another “mistake” by this same 
experienced employee regarding the maximum loan amounts. This is simply not credible. 

First, it is simply not true that the Haynies’ farm was too large to qualify; there is no 
physical size requirement in the regulation defining “family farm.” 12 Second, USDA staff, 
including the district director at the time, knew that it was not typical practice for anyone to be 
denied access to USDA loans on the basis of farm size alone. 13 And in fact, there is no evidence 
that any other farmer has ever been denied access to loans on that basis, despite Defendants’ best 
efforts to produce evidence to the contrary . 14 Third, the statement was not expressed as an 
honest doubt (or a probability), but as a fact: “There was no question in my mind that Mr. 
Haynie no longer qualified as a family farm.” 15 Finally, at the same time Mr. Chadwick told Mr, 
Haynie that his farm was no longer eligible as a family farm, he explained it as related to the fact 
that the white farming community was upset by the expansion of the Haynie operation. 

Defendants interpose a post hoc fabrication, arguing that Mr. Chadwick’s statement to 


11 See Pis’ Opp’n at nn.35, 44-45 and related text. 

12 See Exhibit 1 8 to Pis’ Mem., FmHA Instruction 1 941 -A § 1941 .4(d) (Family farm) (1 1/20/78). 

13 Slusser Aff. 1 5 (ROI at OCR-00391); Luckritz AfF. T 6 (ROT at OCR-00400); Exhibit 13 to Pis' Mem., 
Temme Dep. at 196:8-14. 

14 Defendants argue that “John Smith” is a comparable white farmer received the same treatment. 
However, Farmer Smith was told that “because of the size of your operation, you will not be able to 
obtain any loan from FmHA in the future, other than an EM annual production loan" See Exhibit 46 to 
Defs’ Mem. at WOO 1987. This does not provide a satisfying comparison for several reasons, as described 
in Pis’ Opp’n at 33-34, including: (1) the Haynies were told that no loans would be available to them due 
to their farm size, unlike Farmer Smith; and (2) Farmer Smith's treatment was not necessarily legitimate 
at all, and in fact, he eventually brought suit against the USDA. 

15 Chadwick Aff. 1| 6 (ROI at OCR-00387). 

16 Philip Haynie Aff. 11 4, 6 (ROI at OCR-00343 -44). 
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Mr. Haynie was not premised on the Haynie farm’s acreage, but on its use of outside labor.' 7 
This is belied by Mr. Chadwick’s own prior statement: “I believe this [family farm qualification] 
would have been less than 1 500 acres (under rotation) or about 600 acres in total . There was no 
question in my mind that Mr. Haynie no longer qualified as a family farm” 1 * Mr, Chadwick’s 
very first mention of labor requirements is a vague statement in his 2004 declaration that does 
not attribute his 1982 decision to labor considerations. 19 

To support their post hoc fabrication. Defendants ignore the plain language of the 
governing regulation, and instead rely on a 1961 Senate Report, 20 which does not have the effect 
of law, and which relates to a regulation that had been changed several times in the 20 years 
between the Senate Report and Defendants’ conduct in this case. 21 The governing regulation at 
the time of Defendants’ illegitimate determination expressly did permit the use of a “reasonable 
amount of full-time hired labor” and "seasonal labor during peakload periods,” and required only 
that the “borrower and family members” contribute a “substantial amount” of the farm’s labor 
requirements. 22 The evidence establishes that the Haynie family members did contribute a 
substantial amount of the farm’s labor requirements, 23 did use a reasonable amount of full-time 
hired labor, and did use seasonal labor during peakload periods. Defendants have made no 
showing to the contrary. 


17 Defs' Opp’n at 15. 

1S Chadwick Aff. 1 6 (ROI at OCR-00387). 

19 “ . . |T|he size of Mr. Haynie ’s operation reached the point where it had become either the largest or 
among the two or three largest in the entire area. I also knew that Mr. Haynie required substantial help to 
operate on such a wide scale.” Chadwick Dccl. *| 12 (emphasis added). 

Defs’ Mem. at 24 (emphasis removed); Defs' Statement ^ 22. 

21 See Pis’ Opp’n at 16-18. 

22 Exhibit 31 to Pis’ Opp’n, 7 C.F.R. § 1941.4(d) (1982). 

See Pis’ Opp’n at 1 8-21 . Notably, Defendants have not made any attempt at showing that the amount 
of labor employed by the Haynie farm was unreasonable. See. e.g . , Defs’ Stmt, of Disputed Facts *| 36. 
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Mr. Chadwick’s statements to Mr. Haynie about family farm status violated the ECOA, 
which prohibits any statement that would deter prospective loan applicants on the basis of race. 24 
Mr. Chadwick himself identified the racially discriminatory context for the illegitimate decision. 
In 1982, and later, Mr. Chadwick recognized and acknowledged the obvious racial tension in the 
community that was directed at the Plaintiffs. 25 At the same time Mr. Chadwick told Mr. 

Haynie, falsely, that he was no longer eligible for loans to family farms, Mr. Chadwick also told 
Mr. Haynie that the farm operation had become too big and successful for a black farmer and 
that white farmers were resentful, 26 that the white fanners were threatened by his growth and 
success and would no longer tolerate it, 27 and that the political pressure was such that the 
Haynies would no longer be able to receive additional loans. 2S Mr. Chadwick does not deny 
saying these things to Mr. Haynie at the time. He testified in 2004 only that he nmv does “not 
recall ” having told Mr. Haynie that Mr. Haynie "had gotten too big and successful for a black 
farmer and that white farmers did not like it.” 29 In addition to the ample record evidence, an 
inference of pretext is supported by the fact that the USD A has not offered any legitimate 


24 Exhibit 31 to Pis’ Opp’n, 7 C.F.R. § 1910.3 (1982). Defendants’ efforts to recharacterize the statement 
as a prediction, Dcfs' Opp’n at 12-14, arc pointless and not supported by the record. Tt is undisputed that 
Mr. Chadwick knew the Haynies had been deterred. Dcfs' Stmt, of Disputed Facts *] 39. Tn 1998, Mr. 
Chadwick testified that Mr. Haynie “did not apply because he knew that he had exceeded the FmHA 
specified loan limits already and eligibility requirements.” Chadwick Aff. H 8 (ROT at OCR-00388). Mr. 
Haynie ' knew” this falsity only because Mr. Chadwick told him. See also Pis’ Opp'n at n.106 and 
related text. 

25 “There is no doubt in my mind that there was racial discrimination within the community. Many 
people in the community were assuming that Mr. Haynie was getting constant funding fonn FmHA to 
maintain his large operation. This was obviously not tme but the perception was there.'’ Chadwick Aff. 

1 1 1(R01 at OCR-000389). 

2t! Philip Haynie Aff. ^ 4 (ROI at OCR-00343); Exhibit 5 to Pis’ Mem., Philip Havnic Dcp. at 45: 1 2-24. 

27 Philip Haynie Aff. ^ 6 (ROI at OCR-00344); Exhibit 5 to Pis’ Mem., Philip Haynie Dep. at 45: 12-24. 

28 Id. 

" Chadwick Deck 1 18; Mr. Chadwick acknowledged that his recollection is incomplete and lacking in 
details, he provides at least one example of his inaccurate recall. See id. *|*| 6 , 8. 
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explanation for Mr. Chadwick’s false statement and has obviously engaged in post hoc 
fabrication to contrive an explanation. 30 

C. Plaintiffs Had Not Reached The Maximum Loan Amounts 


Plaintiffs have established the fact that, with the sole exception of the Farm Ownership 
loan, they never reached the maximum loan amounts permitted by USDA regulations. 31 Ms. 
Grant has acknowledged as much 32 and Defendants do not dispute that any statements to the 
contrary are not true , 33 

Defendants have not explained why Defendants offered such an obviously false 

explanation for their conduct toward Plaintiffs, a fact giving rise to an inference of pretext: 

Evidence indicating that an employer misjudged . . . [the relevant 
criteria] is, of course, relevant to the question whether its stated 
reason is a pretext masking discrimination; if the [defendant] made 
an error too obvious to be unintentional, perhaps it had an unlawful 
motive for doing so. 34 

Tn their Opposition, Defendants argue that Ms. Grant and Mr. Chadwick have unclear memories, 


30 See, e.g. , Fischbach v. District of Columbia Dep 't of Corrections, 86 F.3d 1180, 1183 (DC. Cir. 1996) 
(evidence that defendant is plainly wrong under regulations, and absent evidence that departure from 
regulations is the norm, may be indicative of pretext); see also Pis' Opp’n at n.79 and related text. 

31 Pis' Mem. at nn.43-45 and related text. 

32 “Q: There's some missing explanation here. The $34,000 doesn't explain every thing? A: Yes." 
Exhibit 32 to Pis’ Opp'n, Grant Dep. at 200: 13-15. 

" Defs’ Stmt, of Disputed Fact T 36 (Defendants list the Haynies’ debt amounts, noting that the only limit 
reached was that on farm operating loans, not any other loan type). 

4 Fischbach, 86 F.3d at 1183 (citation omitted). Defendants imprudently rely on Fischbach for the 
proposition that following a procedure other than that prescribed by regulation ‘lends no support at all” to 
the inference that the stated reason is pretext. Defs’ Opp’n at 13 n.14 (citation omitted). What the court 
in Fischbach really said docs not support Defendants’ position at all : “[T]hc procedure that the 
Department followed is reasonable and was, according to undisputed testimony, its usual procedure. That 
is, departure from the prescribed procedure had become the norm. Fischbach, 86 F.3d at 1183. 
Defendants have provided no evidence whatsoever that failure to follow the regulations regarding 
maximum loan limits was the norm at the USDA. 
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and cannot now provide any reason for their unsupportable prior statements. 3 ' However, in 
1998, Mr. Chadwick did not doubt his memory on that point: “ There is no question in my mind 
that Mr. Haynie understood that he could no longer obtain further assistance because he had 
reached the maximum loan amounts.” 36 Gail Grant’s 1998 statement is similarly unequivocal: 
“Mr. Haynie had reached the specified limitations for FO and OL.” 37 In the face of this record. 
Defendants’ attempt to hide behind current hazy memories must fail. 

Defendants argue that Plaintiffs were not injured by a denial of access to EE loans 
because those loans they were not generally available after 1981 “except for the brief period 
from December 22, 1983 to September 30, 1984.” 38 Defendants are too eager to dismiss this 
potential aid. Even taking Defendants’ assertion at face-value, this period of available EE loans 
closely followed the Haynies’ second fire and Judith Haynie’ s leave from teaching for medical 
reasons. The Haynies were in dire need of EE loan assistance during this period, and their 
changed circumstances would have supported the extension of credit. But the Haynies had 
already been turned away and deterred. 

Defendants try to minimize the effect of the denial of loans, and particularly the 
Operating Loans (OLs), by quantifying the difference between the loan limits and the amount the 
Haynies had borrowed. Defendants’ calculation masks the real effect. Typically, annual OLs 

35 Trying to undermine their own earlier investigation, Defendants assert that witnesses were “pop- 
quizzed” as to the basis of their prior actions. Defs' Opp’n at 16-18. Yet the record indicates the process 
allowed review of the relevant documents. See Grant Aff ^ 4 (ROI at OCR-00381) (discusses review of 
the Haynie files during interview): Ramsey Aff. *| 8 (ROI at OCR-396) (notes that he has not had time to 
review the file in detail, but wall). Tn any case, this was Defendants' investigation and they cannot now 
complain of it. 

’ h Chadwick Aff. K 5 (ROI at OCR-00387) (emphasis added). While Mr. Chadwick’s very recollection is 
less clear, Chadwick Dccl. *1 13, he docs not suggest that his 1998 statements arc unreliable; in fact, he 
relies on that affidavit in refreshing his current recollection. See id. *|*| 6, 12-13. 

37 Grant Aff. «| 4 (ROI at OCR-00381). 

Defs' Opp’n at 13 n.14 (citation omitted). 



1008 


were for a one-year term. The expectation of both borrower and lender was that the loan would 
be used to purchase inputs for planting (seed, fertilizer, herbicides, insecticides), and then repaid 
from the proceeds of the harvest 39 Tn other words, the annual Operating Loans were not a one- 
time proposition, they were an annual, or even seasonal, opportunity. Thus, the effect of the 
illegal denial was not a mere $ 66 , 000 . Rather, considering just the OLs, and assuming 
repayment in full after harvest, the USDA’s illegal denial amounted to $ 66,000 for each year of 
1982 and 1983 , and $ 166,000 for every year thereafter. Thus, the USD A really denied the 
Haynies the temporary use of more than $3,286,000 in credit in OI.s alone over the period 
from 1982 - 2002 , not just $ 66,000 or $ 166 , 000 . 40 And, if the Haynies had repaid their OL 
equipment loan in 1987 per the terms of the agreement, the available credit line would have been 
even greater. This — the denial of a revolving line of credit at $166,000 or more for more than 
two decades — is what the USDA denied the Haynies. 

Annual OLs for one-year terms were not the only type of OL available. There were other 
types of OLs, for equipment, which typically carried terms of seven or eight years. In fact, the 
sole OL that the Haynies had, closed in August 1980, was for an eight year term for the 
“purchase of equipment for new construction,” related to rebuilding the hog barns after the first 
fire 41 

In short, what Defendants did to the Haynies is this: they extended them long-term credit 

,9 See Grant Dep. at 21:1 4-20, appended as Exhibit 40 (“Sometimes you may not have enough security 
because if a person had an operating loan and it was for one year and he is supposed to pay it back in a 
year and didn't pay it back in a year, a new procedure came out where you could stretch that loan payment 
out five years, seven years, depending on the security that was used. Of course, that made their payments 
lower.”). 

40 $66,000 for each of the years 1982 and 1983, and $166,000 for each of the subsequent 19 years through 
2002 equals $3,154,000. To the extent that the Haynies double-cropped and therefore had multiple 
planting and harvesting seasons in a year, their temporary 7 use of credit could easily have reached a figure 
well above $3.3 million. 

41 Sec Chadwick's notes, ROI at OCR-00474. 
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to get into the farming business in a really big way, to expand, and then — as soon as they were 
encumbered up to their proverbial eyeballs — the USDA cut them off and refused to give them a 
penny of credit to put crops in the ground. This is not the first time this Court has seen conduct 
of this sort by the Defendants 42 Tellingly, Gail Grant knew very well that the lack of access to 
annual operating loans was responsible for the Haynies’ economic crisis: 

I never told Mr. Haynie [that he did not qualify for 
additional loans because he was not longer considered a family 
farm]. The primary issue dealt with him exceeding the authorized 
maximum limits, especially for the 01. which is what he really 
needed . 43 

Unfortunately, Ms. Grant had accepted Mr. Chadwick’s representations that the Haynies were 
not eligible for any more loans, and did not realize until November 13, 2003, when confronted 
with the facts during her deposition in this case, that the numbers simply did not add up to the 
representations that had been made. 44 
D. Plaintiffs Were Denied Adequate Loan Servicing 

The USDA’s discriminatory actions against the Haynies also extended to inadequate loan 
servicing, in violation of the federal regulations 45 The Haynies’ loans were rescheduled only 


42 “Mr. James Beverly of Nottaway County, Virginia was a successful small farmer before going to the 
FtnHA. To build on his success, in 1981 he began working with his FmHA office to develop a farm plan 
to expand and modernize his swine herd operations. The plan called for loans to purchase breeding stock 
and equipment as well as farrowing houses that were necessary for the breeding operations. FmHA 
approved his loans to buy breeding stock and equipment and he was told that tire loan for farrowing 
houses would be approved. After he already had bought the livestock and the equipment, his application 
for a loan to build the farrowing houses was denied. The livestock and equipment were useless to him 
without the farrowing houses. Mr. Beverly ended up having to sell his property to settle his debt to the 
FmHA.” Pigfordv. ( Hickman , 185 F.R.D. 82, 87 

43 Grant Aff. *| 7 (ROI at OCR-00381). 

44 “Q: There’s some missing explanation here. The $34,000 doesn’t explain every thing? A: Yes.” 
Exhibit 32 to Pis’ Opp’n, Grant Dcp. at 200: 13-15. 

' ‘\ . . Borrowers’ accounts must be managed with an overall objective of keeping the farmer in 
business and at the same time, minimizing loan costs and losses. The tools arc rescheduling and/or 
re amortization, lower interest rates , deferments, and write-down of debt.” See Exhibit 18 to Pis’ Mem., 
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twice. In March 1985, when the loans were most recently serviced, interest rates were high. 

Yet, as interest rates fell in subsequent years, 46 the USD A took no further action to adjust the 
rates. There is no dispute that loan servicing at the county level was inadequate, as 
acknowledged previously by Mr. Slusser, the district director during the relevant period. 47 That 
supervisor, however, was specifically charged with an annual review of the Haynies’ account. 48 
Mr. Slusser’ s failure of duty, in light of his knowledge of the local office’s short-comings, and in 
the face of the mandate of the regulations, remains completely unexplained, giving rise to an 
inference of racially discriminatory conduct, especially in light of his demeaning and 
discriminatory remark to Mr. Haynie: “Boy, the best thing you could do is file bankruptcy.” 49 

Defendants hope to excuse their failure to adequately service Plaintiffs’ loans by pointing 
out that Plaintiffs considered liquidating. However, even if that provided an excuse, it applies 


FmHA Instruction 1951-S § 1951.902 (Servicing and Collections Policy) (10/14/88) Special PN 
(emphasis added); see also, e.g.. Exhibit 12 to Pis’ Mem., 7 C.F.R. § 1951.2 (1985): 7 C.F.R. § 

1951.02(a) (1988) 

4,5 See Sue Hine and Dawn Thilmany, Agriculture Financial Report, Colorado State University, October 
1 998, No. 2, at 2. Defendants do not dispute that interest rates have fallen significantly since the 1 980s. 
Dcfs’ Stmt, of Disputed Facts 1 78. 

47 “I am not sure as to the reasons why the county office may have not considered some of these options 
sooner. I do know that not many if any defennents, . . . were made to borrowers in this office at the time, 
minority or non-minority. ... Yes, the office had numerous servicing problems with both white and 
black ” Slusser Aff. «| 1 1 (ROI at OCR-00392). 

48 See Letter from Godscy to Shuman, 1 1/30/83, *| 2 (ROI at OCR-00585); see also Dcfs’ Stmt, of 
Disputed Facts *| 79, 94. Defendants' argument that the district director’s review was limited to the 
narrow determination of whether the Haynie file was adequately documented is disingenuous. The 
inadequacy of servicing on the Haynie account, and the violation of the regulation that it represents, 
should have been obvious to anyone reviewing the file, particularly a supervisory employee. 

49 Philip Haynie Aff. 1 6 (ROI at OCR-00345). Defendants argue that this statement falls outside the 
actionable time period. Plaintiffs have demonstrated that Defendants' conclusion is inconsistent with the 
better record evidence. A close reading of the record indicates that Mr. Slusser did not visit the Haynie 
farm until January 20, 1982, a visit he recalled years later as having occurred '‘immediately” after the fire. 
See Godscy Letter to Shuman, 1 1/31/83 (ROT at OCR-00584), in response to Shuman’s conclusion that 
die district director had not been involved in the Haynie account at all; Shuman letter to Godscy, 10/28/83 
(ROT at OCR-00582); Slusser Aff *| 9 (ROT at OCR-00391 ). In any case, even if the district director's 
statement fell outside the actionable period, his conduct, which is consistent with and explained by die 
statement, falls within the actionable period. 
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only to the period from June 1986 through October 1987/° and provides no explanation for the 
nearly two decades of inadequate loan servicing on either side of that 15-month period. 

The OCR Investigator, Daniel Temme, examined the loan servicing treatment afforded 
the Haynies in light of that afforded others. He documented differences in his report, 51 which are 
further detailed in one of the versions of the OCR’s draft Final Agency Decision ("‘FAD’’). 52 
Both the recent testimony of Vernon Orel l' 3 and Mr. Temme' 4 support the conclusion that the 
Haynie account was treated with neglect in the mediation process compared to accounts of white 
borrowers. While Defendants criticize Mr. Temme’ s methods and conclusions, 55 they have done 
nothing to explain away the differences Mr. Temme found and interpreted as race-based 
differences. 

E. Defendants Wrongfully Excluded Plaintiffs From The OCR Process 

‘ ECOA provides an adequate remedy for . claims related to credit discrimination, 
such as failure to investigate complaints of discrimination in the credit transaction process.” 56 It 


5U See Defs’ Stmt, of Disputed Fact r 79. 

51 See ROT at 12 (OCR -00334 (redacted per Court Order). 

52 See Draft FAD, Ex. Grav-2 to Gray Dep., appended as Exhibit 41 . 

5 ’ Orrcll Dccl. H 13; see also Pis’ Opp’n at nn. 98-101 and related text. 

54 Temme Dep. at 200: 14 - 216: 10 (relaying his impression of Mr. Orrell’s "it wasn’t [my] 
responsibility,” “it’s not my fault” approach to mediation and contrasting it with his own more active 
approach to achieve a successful result and explaining why he thinks the USDA’s conduct suggests 
pretext in this instance), appended as Exhibit 42. 

55 This Court should reject Defendants' attempt to diminish the value of the OCR investigation conducted 
by Daniel Temme. Defs’ Opp’n at 22-23. Investigator Temme testified that he had to negotiate for more 
time and one extra week was all he was given, despite his sense that the case merited more extensive 
attention. Exhibit 42, Temme Dep. at 52: 1 5 - 56. Defendants should now be estopped from disparaging 
their own Investigator’s Report and conclusions on the basis of circumstances wholly of the Defendants’ 
making. Furthermore, Defendants had more than three years after this lawsuit was initiated and before 
fact discovery closed to investigate the facts of this case as they sec fit. 

Wise v. C Hickman , 257 F. Supp. 2d 123, 127 (D.D.C. 2003) (emphasis added). See also this Court’s 
opinion in Haynie v. Veneman , 272 F. Supp. 2d at 18 (stating that ECOA’s “phrase ‘any aspect of a credit 
transaction’ would be meaningless if read as suggested by [DJefcndant [to exclude administrative 
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is indisputable that Plaintiffs’ 1997 administrative complaints to the OCR complained of race 
discrimination in credit transactions. 57 Thus, the Haynies’ exclusion — of which they had no 
notice — from the normal, statutorily-guaranteed settlement process on the basis of race and 
retaliation for settlement of a race discrimination complaint is actionable under ECOA. 

The undisputed record establishes that the Haynies were barred from settling their case in 
the OCR informal settlement process. It also establishes that, based on the OCR’s investigation 
of the Haynies’ complaints, Rosalind Gray intended to attempt to settle the Haynies’ case, 58 
because she believed it was very strong. 59 There is also no dispute that Rosalind Gray 
understood “very clear[ly]” that her orders were to postpone settlement indefinitely, until the 
conclusion of the OCR investigation, which the OIG led her to believe remained open. 60 

Defendants ignore several facts in straining to defend their illegitimate conduct in this 
instance. Rosalind Gray was told in a memorandum dated October 30, 1998, that she was not to 
take action without the OTG’s blessing: 


processing issues related to a complaint of an ECOA violation lodged with the OCR! '’); 15 U.S.C. § 
1691(a)(1) (2000). 

' 7 Letter from Philip Haynie to Perlie Reed. 4/23/97 (ROI at OCR-00340): Letter from Judith Haynie to 
Pcrlic Rccd, 5/20/97 (ROI at OCR-00341). 

5SI Exhibit 15 to Pis’ Mem., Gray Dep. at 62: 19-63:9. Defendants argue that settlement was barred by lack 
of documentation. Dcfs' Opp’n at 28. Rosalind Gray’s testimony docs not support their conclusion. 
Rather, she stated that she was willing to determine his eligibility based on his past eligibility. See 
Exhibit 15 to Pis" Mem., Gray Dep. 144-145. Furthermore, the ROI itself contains evidence that the 
Haynies’ were still eligible without further review at the time they were cut off from Farmer Program 
benefits. See ROI at OCR-00621, FmHA Instruction § 1910.4(g)(2). 

59 Id. at 65:3-12. 

,J ° Id. at 73:16 - 81:2 (testifying that despite the promise of the OIG Memo, she was never provided with a 
copy of the report dated 8/1 1/99; that she initiated inquiries to the OIG regarding conclusion of the 
investigation into the spring of 1999 and was repeatedly told she could not proceed; that her memory is 
very clear that the oral communication was different than the written directive in the OIG Memo and that 
the communication was ratified by Greg Frazier, the Secretary ’s Chief of Staff; that the prohibition 
imposed restricted her authority to proceed to settlement, not just to obtain clearance before having a 
settlement check cut, and that this prohibition was unique to the Plaintiffs and their associates identified 
in the OIG Memo; and that there w ere a number of 1G investigations of black farmers triggered after they 
received compensation as part of the Pigford case settlement process); see also id. at 137: 13-1 8. 
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All inquiries concerning these investigations should be referred to 
our office. In addition, if you believe administrative action should 
be taken, please coordinate with our office in order not to 
jeopardize any legal action 61 

Although the directive was captioned with a reference to an investigation initiated in July 1997, 
it was delivered directly after Mr. Taylor’s October 7, 1998, letter to Congressman Bateman and 
his simultaneous hot-line complaint. 62 Defendants ignore the fact that Ms. Gray testified ( i ) that 
Congressman Bateman actively interfered in the OCR process, questioning her directly about 
matters raised in Mr. Taylor’s complaint, and (if) that the October 30, 1998, OIG directive and 
the pressure from Congressman Bateman on the basis of Taylor’s complaint were inseparable. 63 

Defendants argue that Plaintiffs dismissed this claim and assert prejudice; their argument 
is not only without merit, it is disingenuous. 64 In January 2002, Defendants attempted to 
persuade this Court to dismiss at least the APA claims in this action, arguing that “[hjere 
[Pjlaintiffs have asserted an ECOA claim and therefore may not simultaneously pursue an APA 


Exhibit 15 to Pis’ Mem., Letter from OIG to Gray, 10/30/98, Ex. Gray-5 to Gray Dep. 

62 See Dcfs’ Stmt, of Disputed Facts | 105; Exhibit 15 to Pis' Mem., Letter from OIG to Bateman, 2/2/99, 
Ex. Gray-4 to Gray Dep. (referring to Letter from Robert Taylor to Congressman Bateman dated 107/98). 

155 Exhibit 41, Gray Dep. at 8 1: 19 - 83: 14. 

" 4 Dcfs’ Opp’n at 24. Defendants’ cited authority docs not support their position, in any case, hi 
i'Uckinger v. Harold C. Brown & Co.. 947 F.2d 595 (2d Cir. 1991), the court permitted the plaintiff to 
pursue a theory that was not raised in the complaint, indicating that a court has flexibility, even beyond 
what is in the complaint, to address a plaintiff s injury 7 . The Flicldnger court stated that ‘ "particular legal 
theories of counsel y ield to the court’s duty 7 to grant the relief to which the prevailing party 7 is entitled, 
whether demanded or not.’” Id. at 600 (quoting Gins v. Mauser Plumbing Supply Co., 1 48 F.2d 974, 976 
(2d Cir. 1945)). 

Defendants’ additional argument, Dcfs’ Opp’n at 26, that allowing proof of retaliation is effectively an 
amendment of Plaintiffs’ complaint is also mcritlcss. According to Defendants’ authority, Wallin v. 
Minnesota Department of Corrections, 153 F ,3d 681, 688 (8th Cir. 1998) cert, denied, 526 U.S. 1004 
(1999), retaliation may be considered as part of the affirmative discrimination case when it "‘grew out of’ 
die underlying discrimination, as it did here. 
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claim based on the same facts” 6 ' Clearly, Defendants knew then that the facts about the OCR 
process Plaintiffs alleged constituted an £COA claim; it was the necessary predicate of their 
argument. Plaintiffs never gave any indication whatsoever that they were not proceeding on 
these facts under the remaining ECOA claim: they sought both oral and written discovery on 
this subject and never once signaled concurrence with Defendants’ wishful, but baseless, view . 66 
Rather, it is clear from the record that Plaintiffs long intended to pursue this claim and 
Defendants long intended to argue that they considered it to be dismissed. 

IT. PLAINTIFFS ARE ENTITLED TO JUDGMENT ON DAMAGES 
A. Legal Requirements For Proving Damages 

Proving damages requires that Plaintiffs demonstrate by a preponderance of the evidence 
that Defendants’ illegal and discriminatory conduct proximately caused the Plaintiffs’ injuries. 


" 5 Dcfs' Mem. in Support of Motion to Dismiss C.A. 00-25 16. 1/24/02, at 17 (erroneously entered as Dkt 
# 25 in C.A. 00-2493) (relying on and submitting Cove v. Veneman, No. 00-2502, Mem. Op., December 
13, 2001, as Exhibit 1 thereto). 

" 6 Defendants’ claims regarding prejudice in discovery should not be credited. The notion that more 
careful examination of OIG files might have produced a justification for the U SDA's decision to secretly 
deprive Plaintiffs of their right to have their race discrimination grievance addressed on the merits as 
guaranteed by law is preposterous on its face. See Defs’ Opp’n at 26. Defendants do not, because they 
cannot, even suggest what might justify such secret denial of regular process. Plaintiffs had already been 
interviewed in the matter; so even the law-enforcement privilege would not provide an explanation. 
Furthermore, under cover of letter dated September 4. 2002, in response to discovery demands of July 29, 
2002, requesting '‘any and all USDA 1G files of any investigation of my clients or involving my clients. 
Defendants produced what they asserted was a ‘ more than complete response ” to Plaintiffs’ discovery' 
demands concerning relevant OIG documents, and they presumably have had ample time to examine 
those documents. See correspondence between counsel for Plaintiffs and counsel for Defendants 
regarding discovery requests and responses, appended as Exhibit 43. Plaintiffs’ intent to proceed on the 
claim is on the record and did not elicit any surprise at the time. See Philip Haynic Dcp. at 1 98:2 - 202:9, 
appended as Exhibit 44, and Exhibit 36 to Pis’ Opp’n. 

Finally, the very example that Defendants proffer to this Court is a prime example of their tactics 
in the absence of any legitimate defense. Defendants present a declaration of William Hall, that implies 
without stating that Mr. Haynie acted in a manner to cheat the bankruptcy estate. Mr. Flail has provided a 
subsequent declaration to clarify any misunderstanding arising from that declaration, as he has no such 
knowledge. It is filed with the Court this day. 
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Plaintiffs have already established as much, but will repeat with emphasis here. 67 

In about 1982, in violation of several regulations, the USDA illegally and for racially 
discriminatory reasons, cut the Plaintiffs off from reasonable credit, after having saddled them 
with a large debt and encumbered all their assets. 68 After having extended them enough credit to 
purchase land and renovate a house, to purchase equipment and hogs, and to rebuild a hog barn 
that had been burned, the USDA refused to extend credit to allow the Haynies to put crops in the 
ground on reasonable terms. Given the USDA’s position. Plaintiffs had no choice but either (?) 
to go out of business and lose their land, or ( 77 ) to continue operating to try to recover some of 
their newly acquired fixed costs — the equipment and purchased and leased land — with 
constrained credit available only at interest rates as high as 24 percent 69 The Haynies chose to 
forge ahead. 

All farmers face choices, and many face hard choices. For the Haynies, the hard choices 
were forced on them by illegal decisions of the USDA in concert with and capitulation to a 
hostile white community. The USDA’s conduct, in turn, had natural and foreseeable 
consequences. It forced Plaintiffs into one hard choice after another that affected the viability of 
their farm operation, such as whether to maximize inputs to increase yields, whether to invest in 
restoring their farrow-to-finish hog operation that would have produced higher returns in the 
long run, and whether to increase cropland to increase yield to reduce the per unit cost of 
production. In short, the denial of credit at reasonable rates not only cost them to that extent, but 
also deprived them of the returns they would have realized from extension of additional credit at 
reasonable rates, and the growth of their enterprise that would have followed. 

67 Pis’ Mem. at 7-27: contra Defs' Opp’n at 3 1 . 

1,3 See supra notes 8-44 and related text. 

69 Haynic Dccl. * 38; Exhibit 8 to Pis’ Mem., Grant Dcp. at 30: 12-14. 
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The USDA’s illegal conduct injured them to the extent their yields were depressed 
because they could not fertilize or spray or plant at the rate they might have; it injured them to 
the extent they did not expand their operations as they could have otherwise; it injured them to 
the extent that were unable to meet their short-term debt obligations as they otherwise could 
have, and over time, it injured them to the extent that their failure to meet short-term obligations 
affected their ability to meet long-term obligations. 

In addition to Defendants’ racially-discriminatory denial of credit over the damages 
period, Defendants failed to provide adequate and timely loan servicing to Plaintiffs, 
exacerbating the original injury inflicted. And, when Plaintiffs filed administrative complaints of 
race discrimination in 1997, Defendants wrongly denied them a decision on the merits as 
prescribed by law. 7 " Defendants’ conduct, illegal and racially discriminatory at the same time, 
clearly proximately caused economic injury to the Plaintiffs in violation of the ECOA. 

Upon a showing of liability and injury, the ECOA entitles Plaintiffs to recover actual 

damages, 71 by establishing a reasonable estimate of the damages incurred. 72 

. . . [I]t will be enough if the evidence show the extent of the 
damages as a matter of just and reasonable inference, although the 
result be only approximate. The wrongdoer is not entitled to 
complain that [damages] cannot be measured with the exactness 
and precision that would be possible if the case, which he alone is 
responsible for making, were otherwise. . . . [T]he risk of the 
uncertainty should be thrown upon the wrongdoer instead of upon 


70 The evidence establishes that Plaintiffs filed an administrative complaint for race discrimination in 
about 1983. Exhibit 44, Philip Havnic Dcp. at 106-109. That complaint was never addressed, cither, 
despite the governing law. Of course, that instance of Defendants' racially discriminatory and wrongful 
conduct is not at issue in this action; it has been addressed by Congress' special legislation allowing this 
action to proceed. 

71 15 U.S.C. § 169 le(a) (2000). 

72 Hill v. Republic of Iraq, 328 F.3d 680, 684 (D.C. Cir. 2003) (""the plaintiff need only provide ‘some 
reasonable basis on which to estimate damages.’") (quoting Wood v. Day, 859 F.2d 1490, 1493 (D.C. Cir. 
1988). 
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the injured party 73 

Plaintiffs have offered a reasonable estimate of the damages proximately c aused by 
Defendants’ discriminatory conduct. 74 To defeat Plaintiffs’ motion for judgment as to damages. 
Defendant must interpose a “ genuine issue of material fact” 75 demonstrating that Plaintiffs’ 
estimate does not have a reasonable basis. 76 Here, Defendants have not made such a showing. 
Thus, Plaintiffs are entitled to summary judgment as to the amount of damages. 

The parties agree that the key to estimating a valid amount of damages is to approximate 

as closely as possible the victim’s farming operation and use the following equation: 

. . . [W]e assume that a farmer with a comparable type of farming 
operation, operating without discrimination, what their income 
would have been. Then to the extent that their income was less 
than that, we attribute that to the alleged discrimination 77 

Defendants’ argument regarding proportionality, especially as related to causation, is 
misplaced 78 The notion that a plaintiff must establish proportionality between the "quantum of 


7,5 Story Parchment Co. v. Paterson Parchment Paper Co. , 282 U S. 555 (1931) (discussing lost profits as 
damages in ail anti-trust case), cited in Hill v. Republic of Iraq, 328 F.3d 680, 684 (DC. Cir. 2003); see 
also Samaritan Inns v. District of Columbia, 1 14 F.3d 1227, 1235 (DC. Cir. 1997) (discussing lost and 
delayed contributions in a Fair Housing Act case and concluding that the amount of damages may be 
established by a reasonable estimate). 

74 See generally. Exhibit 20 to Pis' Mem., Kambhampaty Report; Pis’ Mem. at nn.202-1 6 and related text; 
and infra at note 87 and related text. 

75 Liberty Lobby, 477 U.S. at 248. 

7f ’ The court must evaluate the evidence presented in the papers submitted on motion for summary 
judgment through the ‘‘prism of the substantive evidentiary burden" the party would have to meet to 
prevail at trial . Id. at 254. Defendants do not cite relevant authority to the contrary” Samaritan Tnm v. 
District of Columbia. 1 14 F.3d at 1235 (citing Story' Parchment)', Anderson v. United finance Co., 666 
F.2d 1274, 1277 (9th Cir. 1982) (noting that damages were not an issue before the court, but pointing out 
on remand that punitive damages were available under ECOA even if compensator) damages could not 
be proved); Travellers Int 7 v. TWA, 41 F.3d 1570 (2d Cir. 1994) (interpreting New York law on proving 
damages in breach of contract case). 

77 Exhibit 21 to Pis’ Mem., Trostle Dep. at 30:5-19 (emphases added), 128:3-10 (key is to identify 
existing data that approximates as closely as possible the operation Plaintiffs would have had but for the 
discrimination); see also Pis’ Mem. at 23-24. 

78 See generally Dcfs’ Opp’n at 29 - 36. 
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discrimination” and the estimated damages simply has no foundation in law 79 Despite the 
egregiousness of Defendants’ conduct in this case, the proper estimate of compensatory damages 
turns on the plaintiff’s injury that flows naturally from the defendant’s conduct, not on the 
quality, character, or “quantum” of the defendant’s conduct. 80 

In matters where compensatory damages are to be awarded, the law requires the 

wrongdoer to take his victim as he finds him. 

It is a well-settled principle of tort law that when a defendant’s 
wrongful act causes injury, he is fully liable for the resulting 
damage even though the injured plaintiff had a preexisting 
condition that made the consequences of the wrongful act more 
severe than they would have been for a normal victim. The 
defendant takes the plaintiff as he finds him. ... A plaintiffs 
recovery for damages caused by a defendant’s wrongful act may 
not be proportionately reduced because of a preexisting weakness 
or susceptibility to injury . . . , 81 

Thus, if Plaintiffs were economically vulnerable in 1981, as Defendants’ expert has testified, 82 


79 Id. at 3 1 . Proportionality is related only to punishment and punitive damages, yet the government has 
held itself immune from the possibility of punitive damages under ECOA. 1 5 U.S.C. § 1691 e(b) (2000), 
Therefore, proportionality is not properly before this Court at all. 

Compensatory damages for a lost right arm, for example, would be the same whether the loss was 
caused by negligence or mayhem. At the same time, the lost right arm would result in a very different 
compensatory damages award for a right-handed professional tennis player compared to a left-handed 
trial lawyer. 

Sl Maurer v. United Slates, 668 F.2d 98, 99-100 (2d Cir. 1981) (and noting two exceptions to this general 
rule, both of which impose a burden of production and persuasion on the defendant) (emphasis added). 
See also United States v. T'eola, 420 U.S. 671, 685 (1975) (applying tire principle that a defendant takes 
his victim as he finds him to a federal statute prohibiting assaults on federal law enforcement officials and 
stating that ‘The situation is not one where legitimate conduct becomes unlawful solely because of the 
identity of the individual or agency affected. In a case of this kind, the offender takes his victim as he 
finds him.”); Restatement (Second) of Torts § 461 (2002) (noting that the concept has been applied in 
bankruptcy case where willful violation of stay by creditor exacerbated debtor’s preexisting medical 
condition). 

82 Trostlc Dcp. at 66:10-18, 259:8-15; Exhibit 22 to Pis’ Mem., Exhibit Trostlc-2 (USDA's definition of 
“vulnerable” category of “farm financial classifications,” noting that “sonic of these farmers may be 
forced to rely on debt restructuring/forgiveness to continue operating ”). The Haynies were not alone in 
this category of “vulnerable” farm operators. More than 38 percent of "large family farms” had debt to 
asset rations between 40 and 100 percent as of January' 1, 1985. Donn Rcimund, Nora Brooks, Paul 
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Defendants are liable for the damages incurred by this vulnerable victim, and cannot now 
complain of it, even if another victim might not have been injured to the same degree by the 
same conduct. 

This is not only the correct statement of the law, but also particularly just in this case. 
Defendants were fully complicit in making the Plaintiffs more vulnerable by approving large 
loans and placing a blanket lien on all Plaintiffs’ assets, and they were fully aware of the 
Plaintiffs’ economic posture when they cut them off from assistance. Plaintiffs had relied on the 
Defendants’ promise — published in various federal regulations — that they would provide 
adequate loan servicing and do everything reasonable under the law and regulations to keep 
Plaintiffs farming.* 3 Defendants not only failed to fulfill their promise, guaranteed by law, but 
turned on theHaynies in capitulation to racially -motivated community resistance to the apparent 
economic progress and acquisition of land by this black farmer. Well-established principles of 
law and equity require that Defendants be held liable accordingly. 

The law is clear: where the plaintiff has established liability, the plaintiff may prove 
damages by means of a reasonable estimate 84 Despite their efforts. Defendants cannot refute 
Plaintiffs’ reasonable estimate of damages by complaining that the result is not capable of 
absolute proof, or that Plaintiffs have not engaged in hypotheticals of what their damages would 


Velde, ‘The U.S. Farm Sector in the Mid- 1980’s,” at 10, Table 14, USDA, ERS. AER 548 (1986), 
appended as Exhibit 45. 

83 See. e.g.. Exhibit 12 to Pis’ Mem,, 7 C.F.R. § 1951.2 (1985); 7 C.F.R. § 1951.02(a) (1988). 

84 See supra notes 72-76; Acree v. Republic of Iraq, 271 F. Supp. 2d 1 79, 21 7 (D.D.C. 2003) (‘“the 
plaintiff need only provide some reasonable basis on which to estimate damages’”) (quoting Hill, 328 
F.3d at 684): Cximpuzano v. Islamic Republic of Iran, 281 F. Supp. 2d 258, 272 (D.D.C. 2003) (“For the 
court to award damages for past economic losses, plaintiffs need only “reasonably prove” the amount of 
damages they request . . . ,”) (citation omitted). 
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have been //Defendants had acted slightly differently, 83 or that they would just rather not address 
the issue of damages right now 86 

B. Plaintiffs’ Estimate Is Reasonable And Defendants Have Not Shown Otherwise 

Using the damages equation that is undisputed. Plaintiffs have provided this Court with 
an estimate of damages that has a reasonable basis. In fact. Plaintiffs’ damages estimate is not 
only reasonable, in numerous ways it is a conservative estimate of the economic damages 
inflicted on Plaintiffs by the illegal conduct and omissions of the Defendants. 87 And, it does not 
even begin to take into account the substantial non-economic injury Plaintiffs suffered, such as 
mental anguish, humiliation, embarrassment, and the injury to credit reputation. 88 Rather, to 
produce an estimate of damages that is beyond reasonable dispute. Plaintiffs elected to estimate 
only economic damages capable of proof by Defendants’ own published data. 

The Plaintiffs base their estimate of damages on surveys conducted by and for the USDA: 
the National Agricultural Statistics Service (“NASS’') and the periodic Agricultural Resource 
Management Study (“ARMS”) and its predecessor, the Farm Cost and Return Surveys, as 
reported by the USDA’s Economic Research Service (“ERS”). Defendants rely on exactly the 


Defendants appear to ask this Court to impose a new regime in the law of damages, and require 
Plaintiffs to speculate as to what they would have experienced if the Defendants had acted a little bit 
differently in this way or that way. Defs’ Opp’n at 3 1 . Neither law nor reason imposes such burden on 
Plaintiffs. The reasonable estimation of compensatory damages docs not entail an exercise in 
hypotlicticals about die Defendants’ conduct; the Defendants’ conduct is tire certainty in the equation, as 
are the real-life consequences for the Plaintiffs that followed naturally and proximately from the 
Defendants' discriminatory conduct. 

Defendants' reservation of their "right to present a fuller presentation at a more appropriate stage of the 
case,” must be denied. Defs' Opp'n at 30. Defendants have no such right and should not be allowed to 
rewrite not only the briefing schedule in this case but also the Federal Rules of Civil Procedure. 

87 See Pis’ Mem. at 54-59. 

88 See Exhibit 25 to Pis’ Mem., Determination, In re Will Sylvester Warren , USDA Docket No. 1194, 
HUD ALJ No. 00-1 9-NA, December 17, 2002, at 30-43 (awarding substantial damages for emotional 
distress, damage to credit reputation/ability to attend to emergencies, damage to reputation for honesty, 
and damage to professional reputation). 
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same data sources™ Plaintiffs’ estimate approximates — as closely as possible, given the 
available data — the Haynie farm that was planned and under development when the USDA 
began discriminating against Plaintiffs. The projected farm acreage and mix of products is well- 
grounded in the reality of the Haynie farm operation in the several years after the original 
discrimination occurred in 1982. In the case of each commodity, Plaintiffs estimated the Haynie 
farm’s profits more modestly than could have been reasonably defended, a fact that is not subject 
to genuine dispute. 90 

Defendants’ primary criticism of Plaintiffs’ damages estimate is the selection of the 
“comparable type of farming operation.” 91 In fact, Plaintiffs’ estimate is derived from farms of a 
“comparable type” to the Haynie farm, i.e., from the yield and cost of production data for 
farmers who farmed (a) the commodities the Haynies farmed (b) in the volume the Haynies 
farmed, who are more likely to (c) use advanced production techniques like the Haynies did, (d) 
be full-time operators, like Mr. Haynie was, and (e) to have a related college degree, like Mr, 
Haynie did. 92 Against this. Defendants argue that the correct “comparable type of farming 
operation" is represented by the average fanner in the southeast region 93 of the United States 


S9 Defense counsel is either mistaken or attempting to mislead the Court by stating and/or suggesting that 
Plaintiffs relied on “inferior data sources.” See Dcfs' Opp'n at 44. Both experts relied on the exactly the 
same data sources. Trostle Report, Exhibit C: Kambhampaty Report, Exhibit B. This was clearly 
established in Dr. Trostle ’s deposition. The experts relied on different slices of the same data sources. 
Trostle Dcp. at 160:12-18, 163:21-22, 212:4-9. 

yo See Pis’ Mem. at 54-59. 

91 Trostle Dcp. at 30:15-16. 

92 See Pis’ Mem. at n.205 and related text; see also infra notes 1 02, 105-09 (explaining that production 
practices correlate with sales class and size of farm operation, as well as education and primary 
occupation of farm operator). 

y ’ This region is variously defined for different crops at different times for two reasons. One, the USDA 
changed its reporting units because of its own dissatisfaction with regions as representing any tiling 
meaningfully- related to farm production, and two. because for some of the commodities estimated, their 
production is sufficiently rare in the region that certain states in the region arc not even included in the 
calculation of the averages for the “region.” 
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who happens to grow at least one acre of com, or soybeans, or wheat or barley for sale. 94 
Clearly, Defendants’ choice is not really aimed at identifying a “comparable type of farming 
operation,” but instead — for the obvious purpose of arriving at a low-ball estimate — at treating 
Plaintiffs as if they had the average southeastern farm operation, which they did not. 95 
Essentially, Defendants would have the Court believe that the more reasonable choice for a 
“comparable type of farming operation” is farm location — without regard to specialization, farm 
sales, size of farm, operator characteristics, and production practices, a patently ludicrous 
position. 96 

When Defendants argue that Plaintiffs’ “national” average 97 “masks . . . variation,” 98 and 
offer their regional average as superior, they are dead wrong and perversely so. What Plaintiffs’ 
estimate does is unmask the confounding and irrelevant variation that is masked, i.e., hidden, in 
Defendants’ average of all southeast farms — small and large, part-time and otherwise — that 
happened to plant at least one acre of com, soybeans, barley or wheat. 

Because the very calculation of an average masks variation, 99 whether an average is 


94 See, respectively. Foreman at 24; Foreman & Livezey at 29; Ali & Brooks at 61 ; Ali et al. at 48-49. 

ss Considering size alone, the return per acre, i.e., net income, is much greater on larger farms than on 
smaller farms. Thus, if Defendants wanted to produce a depressed estimate of Plaintiffs' profit absent 
discrimination, they would base the damages estimate on small farms — as they har e here. See Pis’ Opp’n 
at nn.36-37 and related text (average net returns on a small family farm with 327 acres — which is larger 
than the average for the soudicast region — is $24 per acre, while on die average large family farm with 
1 807 acres, it is $74 per acre, and on the very large family farm with 3727 acres, it is $1 22 per acre). 

Pis' Mem. at 27-47. 
y7 Defs’ Opp'n at 37. 

** Id. at 38. 

9 Regional averages, like U.S. averages, mask important variation. Averages are designed to mask 
variation: they arc measures (descriptions) of central tendency that ignore dispersion (variation). To the 
extent that the things measured arc more varied, die average of those things w ill mask more variation. 

For example: the average weight of all persons (children, women, men) in the southeast region masks 
more variation dian the average weight of all adult males over 6 feet tall across the United States. “U.S. 
farms are diverse, and variation within the industry is hidden by U.S. averages. ” Exhibit 20 to Pis' 
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appropriate depends on the goal and the importance of the underlying variation it masks. Take 
the example of corn farmers. A full half of all southeast corn farmers farm only part-time 
(unlike the Haynie operation), 100 and the average southeast corn farm has 66 acres of com (very 
unlike the Haynie operation). 101 

Small family farms [which account for 4/5 of all corn 
farmers] differ from larger family farms [like the Haynies] in many 
characteristics other than size of the farm operation or the corn 
enterprise. Part-time operators are less likely to use conservation 
or no-till systems than operators of larger farms. . . . Labor hours 
per acre for both field operations and overhead are greater on small 
farms. 102 

As “fntjost farms are small . . . because very little production is necessary to be classified as a 
farm by the USD A,” 103 any average that does not select or control for size when comparing to an 
unusually large producer cannot be defended as a “comparable type of farming operation;’ 

In the nation, fewer than four percent of corn farms planted over 750 acres of corn, like 
the Haynies did. 104 Thus, Plaintiffs’ “national average'’ for large corn farms is hardly an average 
of national farms. It is an average of four percent of all the nation’s corn farmers. Accordingly, 
it masks only whatever variation exists among that four percent of farms. These farms tend to 
have higher yields and lower production costs than small family farms, and significantly lower 
average production costs per bushel than part-time family farmers. 105 These farms also happen 
to have other features in common with the Haynies’ operation: a full-time operator that is 


Mem., at Ex. Kambhampaty-3, Structural and Financial Characteristics of U.S. Farms, 1993: 18th Annual 
Family Farm Report to Congress, ATB-728, 1997, Abstract. The same is true for regional averages. 

100 Foreman at 14. 

101 Id. at 10. 

102 Foreman at 14 (emphasis added). 

3 Structural and Financial Characteristics of U.S. Farms, 1993 at 1. 

104 Id. at 19; Kambhampaty Report at Exhibit F. 

105 Foreman at 14. 
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college-educated, use of different production practices, 106 including certain precision agriculture 
techniques, 107 and a higher debt-to-asset ratio than smaller corn farmers. 108 

Clearly, unlike Plaintiffs’ estimate. Defendants’ estimate is based on farms that for the 
most part are not comparable to the Plaintiffs’ operation. In fact, other than the fact that each of 
the farms produces at least one acre of com, and each exist somewhere in a variously defined 
region that does not offer the best approximation of either the agri climatological or production 
features of the Haynie farm, it is not at all clear just what Defendants’ southeast com farmers do 
have in common with the Haynie operation. Of course, the southeast regional average is a useful 
statistic for producing a low estimate of damages in race discrimination cases. 

Defendants are unable to identify what of relevance is masked by Plaintiffs’ use of the 
average derived from “comparable type farming operations.” Contrary to Defendants’ criticism, 
Plaintiffs’ estimate captures and reflects — not masks — the relevant farm-industry characteristics, 
such as production practices, as they tend to accrue to size and sales class of farm. 109 

In criticizing Plaintiffs’ choice of “comparable type of farming operation,” Defendants 
argue — ignoring plain facts — that Plaintiffs’ choice discounts important agriclimatological 


106 lei. 

107 Id. at 22, Table 1 1 ; id. at 23, Table 12. 

108 Foreman at 20; id. at 23, Tabic 12. Thus, Defendants arc wrong when they say Plaintiffs’ estimate 
incorporates the “average” debt load. Rather, Plaintiffs' estimate assumes the debt load that is reflected in 
the comparable farms. For larger farms, the debt load tends to be larger, and Plaintiffs' estimate reflects 
this. 

105 See. e.g., Foreman at 14 (“Small family farms differ from larger family farms in many characteristics 
other than size of the farm operation or the com enterprise. Part-time operators arc less likely to use 
conservation or no-till systems than operators of larger farms. . . . Seeding rates on small farms are less 
than those on larger farms. Labor hours per acre for both filed operations and overhead arc greater on 
small farms. Smaller machines and lower horsepower tractors contributed to more labor hours expended 
per acre on small farms, and operators of small farms have less acreage over which to allocate their 
overhead hours. Operators of small farms arc generally older and less well educated than their 
counterparts on larger farms.”). 
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features that vary by region. 110 First, Defendants ignore the USDA’s Farm Cluster Map 
(“Map”), which demonstrates that whatever “agri climatological factors” are conducive to corn 
and soybean production prevail in the Northern Neck as well as the “corn belt.” 111 Not 
surprisingly, the weather data accord with the evidence reflected in the Map: thirty year totals for 
temperature and precipitation show more similarity between the Northern Neck and parts of the 
corn belt than parts of the southeast region that Defendants prefer. 1 12 

Defendants also criticize Plaintiffs’ choice of “comparable type of farming operation” by 
arguing — again without facts — that farms in other parts of the nation are qualitatively different 
from the Haynie farm due to differences in size of the tracts under cultivation. Defendants have 
not substantiated their premise, and grossly mischaracterize Plaintiffs’ operation. First, 
Defendants rely solely on Dr. Trostle’s undocumented statements in his report, with vague and 
unsubstantiated references to unspecified areas of the country where the plots are larger. 113 
Second, at the time Dr. Trostle made his comparative statement, he was mistaken about the size 


110 Defs' Opp'n at 37. 

111 See Exhibit 26 to Pis' Mem., Map, at 5 (color-coded map depicting dominant agriculture by area, with 
the color red representing the com-soybean-hog cluster of farms). The Map. developed and published by 
USDA's ERS, depicts the Northern Neck as bright red. like the mid-westem “com belt” and a few other 
spots around the country. The Haynie farm was a corn-soybeans-hog farm. The map provides 
indisputable evidence that the agriculture in the Northern Neck is not comparable to the agriculture in die 
rest of the southeast section of the United States and is comparable to the agriculture in the com belt. 

This map, best viewed in color, can be viewed in color on screen; alternatively, a color copy is available 
upon request from Plaintiffs’ counsel. 

112 See Table of Thirty-Year Average Precipitation and Temperatures (1971-2000) For Selected Areas In 
Northern Neck, Com Belt, and Southeast Region, appended as Exhibit 46. 

J Defs’ Opp’n at 38 (citing Dr. Trostle’s Report at *|*| 32, 33, 35, 36). If Dr. Trostle’s references are to 
large tracts of land where wheat and barley are grown, the criticism is without force, as Dr. Trostle also 
testified that the Plaintiffs significantly underestimated the yields for barley and wheat. Trostle Report *11 
21-22. In deposition, Trostle Dep. at 213:8-16, Dr. Trostle conceded his assertion that the averages for 
large com farms used by Dr. Kambhampaty “overwhelmingly reflected irrigated com production in the 
Eastern Great Plains” was incorrect and not supported by the data sources on which he relied. Trostle 
Report *[ 37. And, as has been demonstrated herein. Dr. Trostle is simply ill-informed about the typical 
size of the fields in die com and soybean producing region of die country. See Declaration of F. Howard 
Haldcrman (‘Haldcrman Dccl.”) *|*| 7-10, 12, filed herewith. 
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of tract that the Haynie operation farmed. 1 14 Third, the facts, in 1 985, the Haynie farm worked 
more than 2200 115 acres in just 1 1 large tracts, each at least 100 acres 116 — far larger than the 40 
acres Dr. Trostle conceded would bring the efficiencies of large farming. 117 Contrary to 
Defendants’ arguments, the fact is that the Haynie operation farmed tracts of land as large as 
those typically found in the “corn belt” where the vast majority of the com and soybeans are 
produced, much of it by farmers, like theHaynies, who produce 750 or more acres of the crop. m 
In addition to these large tracts, the Haynie farm operation worked several other proximate and 
contiguous tracts of land ranging from about 20 to 80 acres, 119 which is also typical of “com 
belt” farmers. 120 Farming smaller tracts of land, in any case, does not negatively affect yield. 12 ' 
At the most, it would marginally affect labor as a part of the cost of production, i.e., the farmers’ 
time, to the extent that travel between fields is required. This is exactly the type of “cost” that 
can be compensated for by a farmer willing to work longer hours, 122 a point Defendants’ expert 


114 See Exhibit 22 to Pis’ Mem., Exhibit E to Trostle Report (Exhibit Trostle- 1 ); Second Supplemental 
Declaration of Philip J. Haynie, II (“2d Supp. Philip Haynie Deck”) *1 1 and Exhibit A; Link Deck *1 4. 

115 This refers to land acres, not to crop acres; i.e., double-cropping is not reflected in this number. 

' 16 The 1 985 large acre tracts and their landlords: 552 (Krc\ nus), 400 (Wcllford [Wilna Farm]). 1 97 
(Goodman), 165 (Thorndike), 161 (Hcnnc [Chesapeake Farm]), 155 (Thorndike), 153 (Cowart ctal.) 

115 (Haynie), 101 (Goodman), 100 (Harcum), 100 (Hall); see Exhibit 21 to Pis' Mem., Trostle Dep. at 
151:10 - 153:8 (recommending as a good source of data on cost of production the sources on which 
Plaintiffs in fact relied). 

117 Trostle Dep. at 150:1 - 153:9: hut see Hutcheson Deck *|f 5, 6 (estimating, based on his experience 
with farms in the Northern Neck, that the efficiencies of large fanning for farm equipment of an 
appropriate size accrue to tracts that can be worked, for all practical purposes, as 20 acres or more, not 40 
acres or more); Halderman Deck f 13. 

118 Halderman Deck €, | 7 - 12. Defendants’ own data do not support their undocumented assertion: in 
1997, the average farm size in the combined “com belt” states of Illinois, Indiana, and Iowa, w as 325 
acres; at the same time in the Northern Neck, the average farm was 303 acres. See 
www.nass.usda.gov: 8 1/ipedb/. 

1 19 See 2d Supp. Philip Haynie Deck *| 1 and Exhibit A. 

120 Halderman Deck r *| 8-10. 

121 Id. «[ 13. 

122 Id. 
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conceded. 123 

Intent on blaming the victim. Defendants continue to argue, without adequate factual 
basis, that the Haynie operation’s cost of production was excessive because they paid rent for 
crop land that the yields could not support. Plaintiffs have already pointed out that Defendants 
have cherry-picked the tax returns to discuss, base their conclusions on flawed logic and 
inadequate and misleading facts. 124 In any case. Defendants simply have not shown that 
Plaintiffs’ estimate is unreasonable for this reason. 

Defendants hope to walk away from any damages related to theHaynies’ hog operation 
because the first fire occurred before the actionable period. But, the Defendants’ conduct in 
cutting the Haynies’ off from any future credit occurred well within the actionable period. By 
early 1981, Defendants had refused to make a loan to the Haynies and Jacksons to enable them to 
fully restore their operation. In April 1981, the USD A, with approval of a district director other 
than Mr. Slusser, 125 additional loans were made to the Haynies. By the summer 1982, when the 
Haynies would have been back in the farrow -to-finish business but for the decision of the USD A 
to refuse them credit for that purpose, Mr. Chadwick had wrongly informed them that they were 


,1? Trostlc Dcp. at 300: 1 6 - 30 1 : 1 2. 

124 See Pis’ Stmt, of Dispute as to Defendants’ Stmt, of Undisputed “Material Facts” at nn.26 - 35 and 
related text (Defendants present unrepresentative data and draw insupportable conclusions from the tax 
returns); Trostlc Dcp. at 1 17: 14-17; 1 18:3-6 (noting that accounting for tax returns is different than 
accounting for cost of production data); Havnic Dccl. ]| 30 (George Self, a white farmer, apparently made 
a higher bid on the Lewisetta (owned by Mr. Kreynus) parcel of land than the Haynies rented at a price 
above the average for crop land at that time); Pis" Stmt, of Undisputed Facts at n.97 and related text 
(Goodman leased his land to the Haynies for the same amount as he had the prior white tenants); Pis’ 
Mem. atnn.187 - 192 and related text. See also Lease for Chesapeake Farm (Hcnnc), filed as Exhibit I 
to the Declaration of Philip Haynie (showing that in the early 1990s, the Haynie farm rented the 163 acre 
tract for $50 per acre). The Chesapeake Farm, owned by Maud Hcnnc, was ASCS 1 985 Farm No. 41 6, 
and appears as Farm # 9931 on the Mcrtz Maps. 2d Supp. Philip Haynie Dccl. *| 4. 

12:5 Until Mr. Slusser submitted his declaration on January- 27, 2004, the record was devoid of any but 
indirect evidence of his tenure as district director in the Warsaw FmHA office. The record establishes his 
lack of involvement in the Haynie case until early 1982. See supra note 43 and related text and sources. 
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no longer eligible for credit assistance from the USD A. Certainly, from 1 982 forward, there can 
be no dispute that the USDA’s illegitimate position stood between the Haynies and their 
resuming their farrow-to-finish operation. 

The Haynies had planned on having a large farrow-to-finish operation and were well on 
their way when the USD A refused — and then maintained that refusal in subsequent years — to 
extend the credit necessary for them to rebuild after the first fire. Hog production can be a 
profitable business, but again Defendants and Plaintiffs differ in their estimates of the profit the 
Haynies would realize. As with the differences in the crop estimates, the selection of the 
“comparable type of operation” explains the difference. The Defendants again chose region as 
the most important criterion for the hog estimate, and based their calculations on the average 
southeastern farmer who had at least one hog. 126 In contrast. Plaintiffs based their estimate on 
the hog operations that really do approximate the Haynies’ large farrow-to-finish operation. 
Defendants’ choice of “comparable type” defies any meaningful explanation. In fact, a recent 
ERS publication notes that the hog industry has been relatively mobile in recent years, with hog 
producers relocating to other regions where the political environment (e.g., clean water 
regulations, urban encroachment) is more hospitable. 127 Defendants are unable to state why the 
southeast region has anything at all to do with a hog operation. It is, of course, obvious that 
using the average farmer from any region as the “comparable type” will produce a lower 
estimate for damages in any case where the farm operation exceeds the average. 

In a footnote, Defendants pose specific challenges to a couple of Plaintiffs’ estimates for 


126 William D. McBride and Nigel Key. Economic and Structural Relationships in U.S. Hog Production, 
USDA, ERS, AERNo. 818 (2003) at 44. 

127 Id. at Abstract. 
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certain years.' 28 Defendants wonder how the Haynie farm might have been able to realize a net 
return of $494,606 for 1992 when the averages in the local area were about $1 5,000 or less. 
Defendants make our point for us. The Haynie operation has nothing to do with average. The 
average is a totally inappropriate comparator. The Haynie farm in 1 992, had it been allowed to 
develop without the USDA’s discriminatory denial of credit, would have had 4775 acres of crop 
land under cultivation, producing 6000 acres of harvested crops. The average farm in the 
Northern Neck in 1992 was about 3 14 acres and close to half of the farms were part-time 
operations. 129 The Haynie farm was not average, either in 1 982 or later, even after the USDA 
discriminated against them. In fact, it appears the very fact that the Haynie farm was not average 
and was not viewed as average in the community caused the backlash to prospect of economic 
progress of a black farm family and prompted the USDA’s discriminatory conduct. 

Defendants also question Dr. Kambhampaty’s estimate of net profit for 1997. They point 
out, correctly, that according to an ERS publication on com farmers relied on by both experts, 
the average 750+ acre corn producer in 1996 earned $215,559 for the entire farm enterprise. 1 ' 10 
Defendants wonder how the Haynies could have achieved a net return of $1, 170,526 for that 
same year. The answer, below, is relatively easy to ascertain. 

The farm producing 750+ acres of com portrayed in the ERS data earned $215,559, by 
harvesting 1054 acres of corn and operating another 1201 acres in some other fashion, not 


1211 Defs' Opp'n at 36 n.34. 

" See www.nass.usda.gov: 8 1/ipedb/ for Virginia Counties (average acreage of farm by count} ); 1997 
Census of Agriculture — County Data, Table 11, at 319-44 (characteristics of operators). And it is not 
relevant that the Northern Neck had about the same proportion of part time fanners as the rest of the 
nation, either. See Defs’ Opp'n at 39, n36. Anyway you cut it, the Haynie operation was not part-time. 
Thus, it would have been entirely inappropriate to base the Plaintiffs’ damages estimate on the national 
average, which is full of part-time farmers, as Defendants have noted. Plaintiffs’ estimate docs not do 
that. Plaintiffs’ estimate did not employ “national averages’ as that tenn would be commonly 
understood, and Plaintiffs’ damages estimate avoids the inclusion of part-time farm operations. 

0 Defs’ Opp’n at 36 n.34 (referencing without citing Foreman at 23, Tabic 12). 
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identified. 131 The 750+ acre com producer had a net return of $163.22 per acre for his corn 
acreage, 132 or (doing the math) $122,415 from com. That means (doing the math) the other 1201 
acres under production (in whatever commodity) netted $77.55 per acre returns for that 750+ 
corn producer. 

In contrast, the Haynies had 3032 acres of com under production 133 (not 1054), and 
would have netted $494,883 from the corn production alone, using the same per acre net returns 
as the farm in the example above. In addition, the Haynies had another 3722 (not 1201) acres 
under production because they had a large volume of acreage and double-cropped much of their 
land. Specifically, the Haynies had 2343 acres planted in soybeans and could have expected to 
realize $309,393 from them. 134 Thus, in com and soybeans alone, the Haynie farm returns would 
have amounted to $804,276. Plus, the Haynies had another 717 acres planted in winter barley 
and another 662 acres planted in winter wheat that same year, and a large farrow-to-finish hog 
operation. Defendants fail in their attempt to show that the Plaintiffs’ estimate is unreasonable 
by simply ignoring the characteristics of the Haynie farm and reverting to the mean to find 
“comparables.” The fact is that the Haynie farm was not just a large corn producer or a large 
soybean producer; rather, it was a large corn producer and a large soybean producer and a large 
hog producer, and it produced significant amounts of wheat and barley as well. 135 


131 Foreman at 23, Table 12, & 21, Table 10. 

1,2 Foreman at 21, Tabic 10. 

133 See Kambhampatv Report at Exhibit F, “Projected Growth.” 

■ 4 See Dcfs’ Opp’n at 36 n.34 (referencing Foreman & Livezev at 26); Foreman & Livczcy at 24, Table 
10 (reporting that in 1997, the return per acre of soybean for producers of 750+ acres of soybeans was 
$132.05 per acre). 

Both Defendants’ expert and Plaintiffs’ expert used Virginia state prices to estimate their damages. To 
the extent that average Virginia state price for com in 1996 differed from the national average used in the 
Foreman publication to estimate returns per acre. Plaintiffs’ estimate com estimate is cannot be directly 
calculated from the information in the Foreman publication. 
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111. EQUITY REQUIRES THAT PLAINTIFFS’ ACTUAL DAMAGES 

BE PAID TN TODAY’S DOLLARS 

Defendants, having injured Plaintiffs twenty-some years ago and continuing the injury 
ever since, hope to injure Plaintiffs again, this time by paying them “actual damages” at a 
discount. In this case, this Court should exercise its equitable powers to prevent that injustice to 
Plaintiffs. These very Defendants acted in a manner to delay justice for victims of race 
discrimination for decades. Congress took special note of that fact and waived the normal statute 
of limitations — by 17 years in this case — to allow Plaintiffs such as these to seek redress for their 
injuries. Then, in this particular case. Defendants created additional delay by secretly denying 
access to a grievance process Plaintiffs thought was available to them. To allow Defendants to 
compensate Plaintiffs in dollars that are as much as 20 years old under these circumstances 
would be a travesty of justice. Equity requires that Plaintiffs be awarded the “actual damages” 
provided for by the ECOA, which presumes a complaint within two years of the injury. 

Plaintiffs are mindful that the issue of pre-judgment interest, not an adjustment for 
inflation, was briefed and decided in this case. Defendants have pointed out that the controlling 
authority on pre-judgment interest equates pre-judgment interest with inflation, a conclusion that 
is not consistent with current economic thought 136 and the testimony of both the economic 
experts in this case. 137 

Here, whatever reasons there may be in the regular case to disallow an adjustment for 


36 It is a common and standard understanding among economists and those in the financial and 
commercial world that interest is “consideration in the form of money for the use of money, ’ and inflation 
is “an increase in the general price level resulting form increases in total spending relative to the supply of 
goods on the market.” See American Bankers' Ass’n, Banking Terminology (1981) at 133, 138; see also 
W.W. Cooperand Yuji Ijiri (cds.), Kohler’s Dictionary for Accountants, 6th ed. (1983) at 262, 271 
(same). 

1,7 Kambhampaty Report at Exhibit G; Trostle Dep. at 55: 1 8 - 57:2 (acknowledging that aside from the 
legal question, there is “absolutely’' a difference between inflation and interest), 102:9 - 103: 19 
(acknowledging that the adjustment used in Plaintiffs’ model adjusts for inflation only, not interest). 
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inflation in actual damages awards where the sovereign is Defendant, they do not apply here. 

The Defendants have not acted as sovereign here; they have violated the sovereign’s laws with 
respect to these Plaintiffs repeatedly and with an incorrigibility that is stunning. To allow 
Defendants to benefit from their wrong-doing in depriving Plaintiffs of accessible process for a 
redress of their grievances would constitute a grave injustice. 

In any case. Defendants have not moved for summary judgment on damages, and the 
Court should not grant Defendants any part of a judgment on damages on this record. 

CONCLUSION 

The undisputed material facts establish that the USDA discriminated against the Plaintiffs 
on the basis of race in violation of ECOA, thereby causing them injury. Plaintiffs have provided 
this Court with a reasonable basis for their estimate of economic damages and Defendants have 
not established that Plaintiffs’ damages estimate is unreasonable. Therefore, summary judgment 
should be granted in favor of the Plaintiffs, for compensatory damages in the amount of 
$12,173,311.1 1 for damages through 2002, additional damages based on like calculations for 
periods thereafter through judgment, and reasonable attorneys fees and costs, and other relief as 
this Court finds just and proper. 

Respectfully submitted, 

/s/ 

Steven K. Davidson 
Ellen Steury 
Kimberly Ann Gates 
STEPTOE & JOHNSON, LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
Tel: (202)429-3000 
Fax: (202)261-0510 

Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BELINDA D, HAYNIE, 

Plaintiff, 

V. 

ANN VENEMAN, Secretary of the United 

States Department of Agriculture, 

Defendant. 

> 

> 

) 

> 

> 

) Civil Action No. 

) 00-2493 (PLF/DAR) 

) 

) 

) 

) 

J 

PHILIP J. HAYNIE, 11, el al ., 

) 

) 

Plaintiffs, 

) 

) 

v. 

) 

) Civil Action No. 

) 00-2516 (PLF/DAR) 

ANN VENEMAN, Secretary of the United 

) 

States Department of Agriculture, el al.. 

) 

Defendants. 

) 

) 

j 


ORDER 


Upon consideration of the motions, statement, memoranda of points and authorities, 
declarations, and other evidence relating thereto submitted by the parties in the above-captioned 
Civil Action 00-2516, and in consideration of the governing law. Plaintiffs’ motion for summary 
judgment as to liability and damages, as well as reasonable attorneys fees and costs of the action 
is hereby 

GRANTED in its entirety. 

Plaintiffs should submit a revised and updated statement of damages within 30 days, as 
well as verified statement of attorneys fees and costs. 
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SO ORDERED this 


of 


200 


Paul L. Friedman 
United States District Judge 
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APPENDIX 4 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) 

) Civil Action No. 

) 00-2493 (PLF/DAR) 

) 

) 

) 

) 

i.-'uu--;:-':'---.-"' 

) 

) 

)■■■■ 

)■:■:■■■■ 

) 

) Civil Action No 

) 00-25 16 (PLF/DAR) 

) 

) 

) 

) : / 

). 

PLAINTIFFS’ CORRECTED MOTION FOR 
SUMMARY JUDGMENT AS TO LIABILITY AND DAMAGES 
IN CIVIL ACTION 00-2516 

Plaintiffs in Civil Action No. 00-2516, Philip Johnson Haynie, II (“Mr. Haynie,” “Philip 
Hayme” or “Philip”) and Judith S. Haynie (“Judith Haynie” or “Judith”) (together, “the Haynies” 
or “Plaintiffs”), through counsel, hereby submit this Motion lor Summary Judgment as to 
Liability and Damages in Civil Action 00-2516. pursuant to Rule 56 of the Federal Rules of C: s 1 1 
Procedure. 

As demonstrated in the accompanying Statement of Undisputed Material Facts 
Establishing Summary Judgment as to Liability and Damages and Memorandum ol Points and 


BELINDA D. HAYNIE. 

Plaintiff, 

: v, 

ANN VENEMAN, Secretary of the United 
States Department of Agriculture, et al.. 

Defendants. 


PHILIP J. HAYNIE, It, el at.. 

Plaintiffs, 

. v, \ 

ANN VENEMAN, Secretary of the United 
States Department of Agriculture, et al.. 

Defendants. 




1036 


Authorities in Support of Plaintiffs’ Motion, the facts of this ease, in their full context, establish 
that the LSDA discriminated against the Plaintiffs on the basis of race in its decisions to deter 
Plaintiffs from obtaining loans, its failure to provide timely and adequate loan servicing, and i s 
efforts to interfere with the Plaintiffs’ administrative complaint process. Such actions constitute 
multiple violations of the Equal Credit Opportunity Act ("ECOA”) and have caused injury to the 
Plaintiffs, for which they are due compensatory economic damages in the amount of 
$12,173,3 ! ld.l, and reasonable attorneys fees arid costs. Plaintiffs therefore request that this 
Court grant summary judgment as to liability and damages in their favor and against Defendants. 


Respectfully submitted, 

•/' / ,■ 

Steven K. Davidson j: . 
Ellen Steury 
Kimberly Ann Gates 
STEPTOE & JOHNSON, LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
Tel: (202) 429-3000 

Fax: (202)261-0510 
Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BELINDA D. HAYNIE. 

) 

) 


Plaintiff, 

) 

) 

) 


V. 

Civil Action No. 


) 

00-2493 (PLF / DAR) 

ANN VENEMAN, Secretary of the United 

>; 


States Department of Agriculture, et al.. 



Defendants. 

) 

) 



) 


PHILIP J; HAYNIE, II, et al.. 

> 



) 


. . . Plaintiffs, .. 

> 

> 

> 


v. V " • 

Civil Action No. 


i 

00-2516 (PLF /DAR) 


ANN VENEMAX, Secretary of the United ) 

States Department of Agriculture, et al. . ) 

) 

Defendants. ) 

) 

PLAINTIFFS’ CORRECTED STATEMENT OF UNDISPUTED MATERIAL FACTS 
ESTABLISHING SUMMARY JUDGMENT AS TO LIABILITY AND DAMAGES 
IN CIVIL ACTION 00-2516 

: Plaintiffs in Civil Action No. 00-2516, Philip Johnson Haynie. II (“Mr. Haynie,” “Philip 
Haynie” or "Philip”) and Judith S. Haynie (“Judith Haynie” or "Judith”) (together, "the Haynies" 
or “Plaintiffs”), through counsel, hereby file this Statement of Undisputed Material Facts 
Establishing Summary Judgment as to Liability and Damages in Civil Action 00 -2516 
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I. HISTORICAL BACKGROUND 

'I he Northern Neck of Virginia 1 is a relatively insular four-county rural region where 
agriculture has long been an important sustaining industry. In 1982, the Northern Neck had a 
population of 40,950 residents, one-third African- American. ’ There were 682 farms in the 
region, with 40% of them run by farm operators whose principal occupation was something other 
than farming. ' The average farm size for the region was less than 275 acres, and only four 
percent of the farms in the area were larger than 1000 acres. Of all farms, only eleven percent 
were operated by black farmers. Sixty-three percent of all farms, but less than five percent of the 
black-operated farms had annual sales of more than $10,000. 4 In short, the typical African- 
American fanner in the Northern Neck operated a small farm with sales less than $10,000. With 
respect to size of operation and volume of sales. Plaintiffs’ farm was not typical of the farms in 
the region, .'•••• * ■■ 

In 1982, Plaintiffs were farming about 1 100 acres in the four-county Northern Neck, 
including a farm of 60 acres that had been in Philip Haynie’s family for four generations. 3 That 
60-acre farm in Northumberland County had been purchased on September 14, 1867 by 


1 See Map of Northern Neck, appended as Exhibit I. The Northern Neck is the name given to the 
peninsula that is defined by the Potomac River on the north, the Rappahannock River on the south, and 
the Chesapeake Bay on the east, and comprised of the four counties of Lancaster. Northumberland. 
Richmond and Westmoreland. 

“ See Exhibit 2. The entire population was classified as “rural” in the 1980 Census of Population. 
See USDA Office of Civil Rights Report of Investigation relating to Plaintiffs’ administrative complaints 
CROP), ROI at OCR-00696-719, appended as Exhibit 3. 

' Id. / A" 

l U 

See excerpts from the ESA tiles produced in discovery in this litigation, and specifically, i arm 
N Home Plan dated 2/24/81. ESC 03204-07, appended as Exhibit 1 
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Plaintiff’s great-grandfather, Robert Haynie, a slave formerly owned by the Sydnors of Hill 
Valley Plantation in Northumberland Comity, after he, his wife and five children were all freed 
from slavery pursuant to the Thirteen th Amendment. This was the first farm in die county 
purchased bv a former slave. 7 Robert Haynie sustained his family on that farm and bequeathed it 
to his youngest son, Harvey Johnson Haynie, who in turn, raised his family on that farm, and 
bequeathed it to his son, Philip Johnson Haynie, I . 8 His son, Philip Johnson Haynie, II, Plaintiff 
iri this action, had the Same plan as his forefathers - to be a successful Northern Neck farmer - 
only bigger and better. 9 But the local community did not approve of such plans from a black 
man. Responding to that disapproval, the local USDA offices violated the law prohibiting race- 
based discrimination in credit transactions, sealing the doom of Plaintiffs' plans. 


II, PERSONAL BACKGROUND 

Bom April 10, 1954, the son of a farmer and college-educated school teacher who earned 
a master’ S degree from the Uni versity of Virginia, Phi lip grew up helping his father and 
grandfather farm the 60 acres his great-grandfather had purchased in 1867. 10 Philip loved 
farming and never desired any other occupation. 1 1 From grade School 12 through college, he 


6 See Carolyn H. iett. The Reverend Robert Haynie and His Descendants. 1989, unpublished 
manuscript, 7-8. 

Id at 8 

* Declaration of Philip J. Haynie, IT ( ‘Philip Haynie Decl. ’) “I 2. 

“ /,/. <1 6 . 

“ Id ‘H 4 

11 Id Wj( 3. 6; Deposition of Philip J. Haynie. II (“Philip Haynie Dcp. appended as Exhibit 5. ai 
1 0 1 3- 1 (> C l' m a fourth generation farmer and I have been involved in fanning as long as I can 
remember, ail of my life, with my grandfather and father."); 17: 12-14 (“So my involvement in firming 
has been a life long - it's been my life long dream and desire to own a fat m and to be a farmer ’). 

3 
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farmed whenever he could, after school, on weekends and in the summers.! 3 During his last two- 
years in college, he lived in Hetrtlisvj lie, commuting, nearly 100 miles each way three days a 
week to attend classes, so he could spend the rest of his time at home farming. 14 

In 1975, Philip married Judith Scott from Suffolk, Virginia. 15 Judith, already graduated 
with a degree in microbiology, took a job teaching high school biology in the Northumberland 
Cpuhty School District while finishing her master’ s degree in biology. 16 In 1976, Philip 
graduated cum laude from Virginia State University with a B.S. m animal science and set out to 
develop his own family farm, determined to be successful. 17 
III. ACCESS TO USDA’S FARMER PROGRAMS CREDIT (1977 - 1981) 

Philip Haynic had a farrow-to-finish hog operation and was farming a few hundred acres 
of soybeans, barley and com when a drought hit the Northern Neck in 1977. 18 The local FmHA 
County Supervisor, Manley Chadwick, told Mr. Haynie about the low interest Emergency Loans 


u Philip attended segregated schools through the 8th grade. Then, in 1968, when Philip was 
entering 9th grade, the public schools in the county were integrated. Philip Haynie Deck 1 4. 

P Id. 'll 3; Philip Haynie Dep. at 16: 12 - 17:14; Deposition of Anthony Falls (‘'Falls Dep.”), 
appended as Exhibit 6, at 91-92; Deposition of Judith Haynie (“Judith Haynie Dep.”). appended as 
Exhibit 7. at 16:20-21. 

14 Judith Haynie Dep. at 9:19-20; 14:23-25, 15:6-8; Philip Haynie Dep at 16:24 17:5 ("After 

going to college, during that whole time 1 was involved with the farming. Four years of college, I never 
spent a weekend on campus. 1 came home every weekend to work on the farm. At one point in time. I. 
the last two years, my junior and senior year in college, I set all my classes up on Monday, Wednesday 
and Friday, which allowed me Tuesdays ami Thursdays to stay at home and work on the farm ”). 

15 Judith Haynie Dep. at 1 1: 1 1; 12: 1 3-15. 

' Id. at 7:5-8:9:19-20; 12:5-12. 14:21-15:2. 

Philip Haynie Deck 1 5. 

' Id. H 7: The 1978 Farm & Home Plan shows plans to farm 655 acres of land the following 
season. 1978. See f arm & Home Plan. 10/28/77. KOI at OCR -00462. 
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rT:\T loans) available to fanners through the US DA. 19 The Haynies applied for and. in early 
1978. received three such EM loans. 20 

I'he next year, intending to expand their farming operation, along with a cousin, 
Townsend Jackson and his wife, the Haynies obtained three new loans from the USDA. One 
was a 40-year $200,000 Farm Ownership CFO”) loan at a rate of 8.5%, for the purchase of a 
180-acre farm in Reedviilc, Virginia, in Northumberland County, 21 The property had two 
dwellings on it, neither of which was inhabitable without major repairs, so the Haynies and 
Jacksons obtained an Economic Emergency (“EE”) loan 22 to repair and renovate the small tenant 
house on the farm. 2? They also obtained a second EE loan to support the grain and hog 
operations. -4 The following year, 1980, the Jacksons and the Haynies co-signed for three more 


w Affidavit of Philip J. Haynie, II ("Philip Haynie Aff.”) 1 4 (ROl at OCR-00342). 

20 See Exhibit 4. FSC-00245 - 46 ($78,480 for 7 years at 3% interest); FSC-00212- 14 ($23,000 
for 20: years at 8%); FSC-00271 - 72 ($80,000 for 7 years at 8%). EM loans are authorized by the 1972 
amendments to the Consolidated Farm and Rural Development Act of 1961 and are available only to 
farmers who have suffered losses caused by natural disasters in a county has been declared a disaster area 
either by the President or the Secretary of Agriculture. See 7 U.S.C, § 1961. 

21 Sec Exhibit 4, FSC-00029 - 31. 

' EE loans are authorized under Emergency Agricultural Credit Adjustment Act of i978 
(codified at 7 U.S.C. § 1921 ei seq.) and were intended to provide credit to farmers who needed it m order 
to maintain a viable operation but were not able to obtain sufficient credit elsewhere due to economic 
stresses See Pub. L. No. 95-? 34. Title II. § 202(B)&(C). 92 Stat 420. 429 (1978). 

.SVf Exhibit 4, FSf IXI2I8 - 20 ($43,250 for 40 years at 8.5% interest, tor reai estate 
improvement), and FSC-00224 - 26; see also ROI at (X R-00473. 

' -'“ v Exhibit 4, FSC-00029 - 3 1 ($89 . 1 (X) for 7 years at 8.5% interest to finance hog and grain 
operations; see also ROI at OCR 00473. 
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1 -SDA loans s to soften the blow of economic losses due to a fire that destroyed their farrow -to- 
finish hog operation anti buildings, and to continue the grain fanning operation. 

From the beginning, the ilaynie farm reflected good farm management skills and 
expertise For example, with four grain crops and hogs, the fann was diversified to some extent, 
affording protection against unpredictable prices or a disease affecting a single crop’s yield. The 
Haynie farm also rotated crops to enhance crop yields. 76 Most of the kind was double-cropped as 
well, providing an increased return on land costs. 27 

To maximize returns on marginal lands, the Haynies selectively participated in set-aside 
programs provided by the USDA. 28 Further, Mr. Haynie worked to farm large-acre tracts of 
land, reducing the costs of moving and setting up equipment. 29 He had informal cooperative 
agreements with other farmers whereby they helped each other when additional labor produced 
efficiencies. 30 

The Haynies maximized efficiencies in other respects as well. They owned trucks used 
for transporting bulk purchases of feed, seed, and other inputs, and for transporting crops and 
livestock to non-local markets to benefit from higher prices, reducing expenses and maximizing 


" 5 See Exhibit 4. FSC-00285 - 87 (an EM loan of $82,000 for 1 year at 10.5%); FSC-00230 - 32 
(an EE loan of $70,000 tor 20 years at 10%); and FSC-00020 - 22 (an operating loan (“OL”) of $34,000 
for 7 years atl£L5%L 

16 Philip Haynie Dec I. II 8-9. 

Af- f iO; Letter from Roie Godsey. Virginia State Director, to Charles Shuman, National 
Administrator. 1 1/30/83 (ROl at OCR -00584) (“good management practice of participating in the PIK 
program and insuring all of his crops”). 

^ Philip Haynie DecT. ^ 14; Declaration of John Hutcheson 4^6. 

10 Philip Haynie Dec). "J 26. 

6 - 
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flexibility. Fimpty returning trucks were used to haul other products, such as sludge waste. In 
the off-season, the trucks provided a source of off farm revenue by hauling other products, such 
as fish products and nursery stock on a contract basis. n The Haynies also owned a grain storage 
facility w hich allowed more efficient use of harvesters and hauling equipment and also allowed 
for the storage of grain for sale at higher prices in later months/ 4 Further, the Haynies were able 
to purchase inputs at dealer discounts, realizing a savings of 25-30% for fertilizer, around 15% or 
better for chemicals (herbicides and pesticides), and 10-15% savings on seed corn. ' 1 The Haynie 
farm also purchased diesel fuel by the 7500 gallon tank load at a discount. 36 

By availing himself of the expertise of the county extension agents and other continuing 
education opportunities, Mr. Haynie stayed current in and employed best practices for fertilizer 
application, soil preparation and precision farming techniques. 37 He became qualified to apply 
ferti lizers and maintained his own fertilizer application equipment, avoiding the costs of hiring 
others to accomplish these tasks. Between the dealer/bulk discounts and applying the products 


. 31 Philip Haynie Decl, H 18-19. ;4 

32 Deposition of Gail Grant (“Grant Dep.”) : appended as Exhibit 8, at 48:8-17 (“That was pretty 
good money apparently, w ith him hauling the sewage from either Northern Virginia, New York or 
somewhere. I asked him. Didn't it cost a lot of money? He said he would haul something one Way and 
bnng something back the other way. Apparently it was a profit."); id. at 1 10:4-12 (“The sludge thing to 
me was a good thing. A lot of people didn't like it, but it really helped cut down on nitrogen that they had 
to buy. which was expensive.’’). 

Philip Haynie Decl. 1 2 1 

14 hi 1j l S 22-23; Grant Dep. at 47: 1 3-14; 48 24 ("To get a better price for his grain, he would haui 
grain to Norfolk to sell it.”). 

3i Declaration of Jackie Barrack H 4-7; Philip Haynie Decl. 1 19: Philip Haynie Dep. at 58:3-9 

38 Philip Haynie Decl. f 20. 

Philip Haynie Dec!. f|24-7S. 

■ 7 - 
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himself, Mr. Haynie csli males thai he saved upwards of 30% on fertilizer costs. 38 I he overall 
Haynie farm plan was evident: use best practices and internalize as much of the cost ol 
production as possible, and spread the costs over a large number of acres. 

Some USDA staff recognized early that Philip Haynie was a promising farmer, well- 
positioned for success. One USDA staffer employed in the Northern Neck between 1981 and 
1983 testified that Mr. Haynie was regarded locally as extremely hard working, very bright, a 
smart farm manager, and pleasant and friendly. w The FmHA state director, citing Mr Haynte's 
•‘good management practices," noted that he was ‘'making progress far beyond that of the 
average farmer in the state of Virginia, considering economic conditions.” 40 The assistant 
county supervisor testified that Mr. Haynie often worked from sun-up to sunset, used good 
: practices to be a successful farmer, tried to improve efficiences, had a college degree and could 
appreciate relatively sophisticated business concepts such as forward contracts. 41 And, an 
employee in the Warsaw office in 1992 knew of Mr. Haynie’s reputation as an exceedingly hard 


38 Id. 1[ 25. 

• " ' 39 See Deposition of Carlton Lewis (“Lewis Dep.”), appended as Exhibit 9, at 46:20 - 48: 15. Mr. 
Lewis, an African-American. Was born and raised in Horsehead, Virginia, a very small town in 
Northumberland County in the Northern Neck five miles south of Heaths ville. He knew Philip Haynie 
since Philip was a child. Lewis has family and friends in the Northern Neck, was and is personalis 
familiar with the culture and style of race discrimination in dial area, and generally knew the talk 
circulating in the black community’s grapevine in the 1980s and later. He is a 30+ year employee of the 
USDA. From 1981 - 1983, he worked in the tISDA’s district office that served the Northern Neck. 

Since then, he has worked for the USDA in Washington, D.C. and is currently part of the civii rights staff 
:n Rural Development. Id. at 13:13 • 18:7, 30: 1 - 37:20; 53:8 14. 84:14 -20. 

" ,1 Letter from Godsey to Shuman. 1 1/30/83 (ROI at OCR -00584). 

41 See Gail Grant Dep. at 69:22-23 ■(“.... . in the field actually from sun up to sunset.”); 1 10:1 - ; . 

111:5 (rioting that Philip Haynie was always trying to improve his efficiencies and probably could 
understand forward contracts); 1 12: 10 (“Philip had a college degree himself ”). 
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worker: “I heat'd he was a hard worker, always on the tractor. You know , late at night, 
headlights always on, he would even be found asleep in the tractor." 42 

The early decisions made by the USDA were consistent with these positive appraisals of 
Mr. Haynie’s skills, stamina, dedication and promise. By the summer of 1981 , the USD A had 
loaned the young Haynies more than $1 million, some of it at fairly high interest rates, as 
reflected the times 43 But 1981 -was a pivotal year for the Haynies. The Jacksons decided to 
leave the region and the farming operation they had ventured into with the Haynies. 44 The 
Haynies assumed sole responsibility for the USD A loans they had co-signcd with the Jacksons. 43 
In April 1981, the Haynies closed on three more EM loans from the FmHA, 46 approved after 
review by USDA District Director Barry Wright, a black man. 47 But sometime before the end of 
198 1 , John Slusser, a white man, had become District Director for the Northern Neck, 4 * and the 
USDA never again made any Farmer Programs loans to the Haynies. 


.'■ 42 ‘ Deposition of David Luckritz (“Luckritz Dep.’'), appended as Exhibit 10, at 31:5-7. 

; 4 ■ The aggregate amount of the original loans was S 1,228,9 10. In 1980. the USDA loaned the 
Haynies (with the Jacksons) $186,000 at rates of 10% or higher, and in 1981. another $343,000 at 13%. 

,14 Philip Haynie Deck S! 7. 

45 tied Letter from National Administrator Shuman to State Director Godsey 1 0/28/83. ‘f 5 (KOI at 
OCR-00582) (the assumption was effective April 16, 1982); Judith Haynie Dep. at 23, 102-03. 

44 SVc Exhibit 4v FSC-00253 - 55 (an EM loan for $107,600 for 7 years at 5% interest); FSC- 
00273 - 75 (an EM loan for $213,000 for 7 years at 13%); and FSC-00279 - 81 (an EM loan for 
$130,000 for 1 year at 13%). 

4 See Letter from Godsey to Shuman. 1 1/30/83. 1 8 (ROl at OCk-0(J584 85). TheFMHA 
District Director is the County Supervisor's immediate superior. 

w id . .vet* also Exhibit 4, letter to Philip Haynie, 12/30/81, PS(.'-02722. 

-9 
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While the black farming community was proud of the Haynies’ operation, 49 some in the 

local white farming community had a negative reaction to the Haynies' apparent economic plan 

and progress. 30 As one sympathetic white person observer toid Philip Haynie: he was viewed as 

a cow who had gotten outside the fence — if he was allowed out, then others would want out. 31 

IV. USDA DENIES ACCESS TO CREDIT IN RESPONSE TO 
RACIAL ANIMUS EXPRESSED BY THE COMMUNITY 

The sentiment expressed by that sympathetic observer - that the community was reacting 
negatively to the success of a black man - was reflected in the Haynies’ experience. Not long 
after the Haynies purchased the Reedville farm in 1979, Mr. Haynie received an anonymous 
telephone call warning, “Nigger get out. You don’t belong on that farm.” 52 In February 1980, 
art unexplained night-time fire destroyed the Haynies’ farrow-to-finish hog operation and 
building, which many suspect, in hindsight, was intentionally set by those giving vent to racial 
animus. 5 -’ The loans from the USDA were insufficient to fully compensate for the loss and allow 
the Haynies to recover, so they had to scale back their farrow-to-finish operation to a feeder pig 
operation. 54 In the winter of 1981-82, Mr. Haynie was awarded the right to farm a choice tract of 


4 " See Lewis Dep. at 32: 1 1-19 (“he was a large farmer. I mean, [black farmers werej very proud 
of him being a large farmer, period/'). 

50 See ah so Section 0, immediately below. 

. 51 Philip Haynie DecLf 43. 

“ Philip Haynie Aff. 1 4 (ROl at OCR-00343). 

: 53 RfH at 3 (OCR-00325); Affidavit of Gail Grant (“Grant Aff.”) *1 13 (ROl at OCR-00382); 
Grant Dep. Jt 84:5-1 1: Philip Haynie Aff. 1 4 (ROl at OCR -00343); Judith Haynie Dep. at 107:21-25; 
Affidavit of Manley Chadwick (“Chadwick Aff.”) 1 4 (KOI at OCR-00387). 

' Philip Haynie Dec!. '| 27. 

- 10 
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l;uul '.hat had previously been fanned exclusively by white producers. 53 Rumors followed that 
Mr Haynie had paid an exorbitant price to wrench the land from white producers, 56 hut in fact, 
Mr, Haynie had not even made the, highest bid for the land. 57 Then, one night in the late spring 
of 1982:, someone shot up the Haynies* tractor as it sat overnight in that field. 58 The Haytiies did 
not consider this random event of vandalism, 59 but rather an act of intimidation. 60 

It was obvious to both USD A staff and to the Haynies that many in the local white 
farming community were upset by the Haynies’ efforts to develop a successful and competitive 
farm. Persons familiar with the situation, both then and now, understood these attacks to be 
race-based: 

We do not believe that the allegations made by unidentified people 
in the area have any validity at all. Our investigation did not reveal 
that the borrower is doing anything illegal. It appears that the 
allegations made are discriminative, both racially and age-wise. 

Mr. Haynie’ s success in renting quality farmland due to good 
management practices have led many of his competitors to look for 
reasons to criticize him 61 


. 56 See Record of Telephone Call. 8/17/82 (ROl at OCR-00455). ; •>' 

The highest bid had presumably been placed by George Self, the white farmer who initially 
won the bid for the land Philip Haynie Decl. '130 

55 Declaration of Judith Haynie (“Judith Haynie Dcd.")1 3; Philip Haynie Decl. 1 30. 

Judith Haynie Decl. •J 3; Philip Haynie Decl. f .30. 

"■ To date, the Haynies know of only one other such attack on a fanner’s equipment. In late 
October 2003, just days after former USDA personnel from the local office had been noticed or 
subpoenaed tor deposition in connection with this case, tlie tractor belonging to their son. Philip 
Ha>nie, III (“P.J. Haynie”) was damaged by vandals using a paintball gun. The windshield was broken 
and the equipment splattered with paint. Philip Haynie Decl. 1 45; Judith Haynie Decl 'il 8. 

f, ‘ Letter from Godsey to Shuman, 1 1/30/83 (RO! at OCR 005X5) 
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Mr. Haynie was a very large and successful minority producer in 
thfe Northern Neck of Virginia. Because of this there was an 
uproar from the white farmers. 1 believe the white farmers simply 
could hot understand how a black farmer could reach this level of 
success, 6 * ; ■ 


. . . [IJt’s an old statement, but [as a minority in the Northern Neck) 
you knew what you could and could not do. And Ricky [the 
Plaintiff, Mr. Haynie] had stepped beyond those bounds of doing 
what wc used to do. We farmed, 1 fanned myself, or with my 
father, my uncle; we were a small farmer. And Ricky was farming 
a large amount of land so he was not the normal minority fanner ;n 
that area. So, yes, he was a target . . . , 63 

Q: In your impression would resentment, because Haynie was 
becoming a big farmer, have been exacerbated by the fact that he 
was btack?” . 

A [Lewis]: Yes. 64 

One anonymous caller told a landlord renting to Philip Haynie that if a farmer is black, 

then he. isn t a good farmer. 65 Gail Grant, the assistant county supervisor from 1982 through 

1987, and later the county supervisor, also testified to the restricted role blacks were allowed and 

that Mr, Haynie was attacked because he exceeded those boundaries: 

. Q: Did you ever have any sense that the community sentiment 
toward Mr. Haynie, the portion that was hostile, was in anyway 
related to race, partly related to race? Let me suggest or ask you 
whether it had anything to do with the fact that Mr. Haynie was a 
black farmer who wanted to grow into a big black farmer and be 
very ambitions [sic] and successful? 

A: I think so. 


Affidavit of Ava Marshall | 5 <RC)1 at UCR -00374). 

Lewis Dep. at 92:5-1 1. 

M Id. at 56.13 15. 

Deposition ot Walter Goodman (“< xx>dinun Dep."). appended as Lxhibit 1 1. at 21 Hi 22:3. 


- 12 - 



1049 



Q: Would you say that in that community there were boundaries 
for black farmers and Mr. f lay nic was pushing up against those 
boundaries anu created some resentment? 


A: Yes. 06 

Mr. Chadwick, the local county supervisor, understood the white community’s hostility 

to the Haynies to be both race-based and unfounded. As he later stated under oath: 

There is no doubt in my mind that there was racial discrimination 
withiji the community. Many people in the community were 
assuming that Mr. Haynie was gelling constant funding from 
Frri.HA to maintain his large operation. This was obviously not 
true but the perception was there! Also, many black land owners in 
the area also preferred to rent their land to a black farmer like Mr. 

Haynie. So when the leases with the white farmers came up they 
would switch to Mr. Haynie. These factors increased tensions in 
the [Northern] Neck. 67 

Ms. Grant concurred with this assessment: 

Many white farmers were upset at Haynie because they thought he 
was constantly borrowing money from FmHA so he could lease 
additional property. This was not true but caused ill feelings 68 

There were actually fanners out there that thought that Philip 
Haynie came in the office and we just gave him truckloads of 
money. 69 : 

Privately confiding to Mr. Haynie that he was feeling community pressure, 70 in August 
1982, Mr. Chadwick reported to the FmHA state office that “Haynie has been told that his 


66 Cfranl Dep. at 1 55:9-23. 

07 Chadwick Aff. | 11 (ROI at OCR-0038 8). 

68 Grant Aff. 1 1 3 (ROI at OCR 00382). 

69 Grant Dep. at 83:6-8. . - 

Haynie Dep al 45: 1 2 46:5, Haynie Aff. 1 4 (ROI at (XK 00343). 
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operation is loo big and that he probably will not be eligible for any more loans from this 

agency.'" 1 Mr. Chadwick also later stated thai the Haynies had reached the maximum allowable 

ioan iimil for a borrower under the Farmer Programs, and recalling the situation. Mr Chadwick 

testified in response to specific questions on the subject: 

Q; The record indicates that Mr. Haynie was told that he had 
gotten to f sic J large and was probably no longer eligible for 
additional FmHA loans. Do you recall who made this statement or 
what it means? 

A [Chadwick]: I do not recall who made this specific statement, 
but Mr. Haynje did reach the maximum loan amounts authorized 
under the regulations and thus was no longer eligible for further 
assistance. My approval authority had long been exceeded and 
latter [sic] loans had to all be sent to the district office and state 
office for approval. There is no question in my mind that Mr. 

Haynie understood that he could no longer obtain further 
.assistance because he had reached the maximum loan amounts. 

Q; Do you recall if Mr. Haynie was ever told that he was no 
longer eligible for additional assistance because he had gotten to 
[sic] large and no longer qualified as a family farm? 

A [Chadwick]: Mr. Haynie had reached the maximum loan 
amounts specified under the regulations and was no longer 


' 1 See Record of Telephone Call, 8/17/82 (ROI at OCR -00455) (“County Supervisor Manley L. 
Chadwick. Warsaw, advises that this is one of the borrowers with loans in excess of $1,000,000. He has 
one $200,000 participation FO; one OL, EMs and EEs. He is delinquent. County Supervisor has worked 
out arrangements for curing delinquency, but borrower has not met the arrangements. Haynie has been 
told that his operation is too big and that he probably will not be eligible for any more loans from this 
agency. The people in the community are talking about Haynie. and the County Supervisor says he 
should be watched. Talk in the community - not. verified: Haynie is paying more to rent land than is 
customary - about double - therefore, land owners rent to him and the other fanners can’t get land to rent. 
Uis also rumored that he is hauling marij uana, and the County Supervisor says this was heard from a 
responsible citizen. We have a lien on the truck he is hauling it in. The above information vyas 
telephoned to the National Office on 8/18/82 ”). A “responsible citizen” in this context would mean a 
white citizen. See Lewis Dep. at 81:40 -. 89:9 (testifying that this rumor had not circulated in the black 
community, that anyone who knew either Philip Haynie or the local black community would have ... 
regarded this allegation as not credible, that Mr. Chadwick knew both Philip Haynie and the black 
community, and: that the phrase “responsible citizen” used in this context meant a white person). See also 
Letter from George T. Moore to Congressman Paul Trible. 9/9/82 (ROI at GCR-00456) (referencing a 
“complaint” made by a white farmer’s wife from Lottsburg, Virginia, about the USDA’s dealings with 
Philip Haynie and prompting a response defending die USUAL 
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considered a family farm. It was my understanding that an 
operator no longer qualified as a family farm when their operation 
exceeded what Ihc average farm was doing in the community. I 
believe this would be less than 1 500 acres (under rotation) or about 
600 acres m total. There was no question in my mind that Mr. 

Haynie no longer qualified as a family farm. 

0: Did the county committee determine this definition for a family 
farm? 

A [Chadwick]: The county committee never formally made this 
determination but it was my understanding that this did not qualify 
as a family farm. 72 

These assessments— both with respect to eligibility as a family farm and the loan limits— are 
demonstrably incorrect. Yet Mr. Chadwick was an experienced county supervisor with a good 
working knowledge of the regulations, 73 and there is little doubt that Mr. Chadwick knew the 
details of the Haynies’ account. 

Manley Chadwick’s statements had the effect of deterring the Haynies from applying for 
more loans, in fact, Mr. Chadwick admitted that he knew that by this mechanism he had 
dissuaded Mr. Haynie from applying for such loans: "There is no question in my mind that Mr. 
Haynie understood that he could no longer obtain further assistance . . . . ”” 75 Chadwick \s 


Chadwick Aff. 'J f | 5 - 7 (ROl at OCR-00387). Mr. Chadwick was not correct in identifying the 

size of the average farm operation in the area at the time the Haynies were told they were too big to be a 
family farm. According to the 1982 Census of Agriculture, the average farm in the Northern Neck in 
1982 was about 275 acres, less than half the size Mr. Chadwick identifies in his latter-day attempt to 
justify denying the Haynies access to government beneliis available only to the family farm. See 
Exhibit 2 

J See Grant Dep. at 138:8-140:3; Lewis Dep at 57:13-16. 69:6-16; Affidavit of John Slusser 
( ‘Slusscr Aff.)*I 13 (ROI at OCR 00392). 

' Philip Haynie Hep. at 49:8-50:22; Judith Haynie Aff. 1 6 (ROI at ()( R -00359); Philip Havrne 
Aff 1 6 (ROI at OCR-00344 45). 

t hndwick Afl. ^ 5 (ROI at OCR-00387) (emphasis added). 
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determinations regarding the Haynies' farm size ami loan amount limits defined the IJSDA’s 
position with respect to the Haynies for years."’ 

Without access to USDA credit. Mr. Haynic was forced to seek commercial credit. 
However, the USDA had imposed a blanket lien on all of the Haynies' real estate, assets and 
crops, " making commercial credit difficult to obtain and often available only at exorbitant rates, 
a fact well-known to the USDA . 78 This Hobson’s choice, forced on them by the USDA’s 
illegitimate position, only exacerbated the Haynies’ precarious financial situation . 79 

In addition, because of the blanket lien on all the Haynies’ assets, each time Mr. Haynie 
sold a harvested crop, for example, the check for the proceeds from that sale would be made out 
to both the FniHA and Mr. Haynie, requiring Mr. Haynie to obtain an authorized USDA 
signature during office hours . 80 On many occasions, days and even as much as a week passed 
before Mr. Haynie could obtain the needed signature to cash the check . 81 This interfered with his 
ability to purchase the inputs he needed to properly manage his crops or plant the next crop . 82 
For example, once he w as so delayed that he was unable to spray his planted soybeans in time, 
and they had to be replanted, reducing their growing season and affecting his yield, not to 


76 Grant Dep. at 151:1-152:15; 146:22-148:8. 

Philip Haynie Dep at 65:7 - 66: 19. 

Grant Dcp. at 30: 12-14 (". a lor of those places, they charge 28 percent, which I don't 
understand how they thought the farmers could pay it back at 28 percent . .”). 

’ Deposition of Ronald G. Trostle (Trostle Dep.") at 66: 10-18 & Ex. Trostle-2 

80 Philip Haynie Dep. at 61:9 14; Philip Haynie Decl. 1 36. 

’ Philip Haynie Dep. at 61:16 - 67:17 

" A/, at 60:18 - 61 : 1. 02:4- 10; Philip Haynie Decl. 'J 
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mention his cost of planting one crop twice.*’ Depending on weather conditions and the time ol 
year. *his delay sometimes had a critical adverse effect on Mr. Haynies ability to get the planting 
clone at the optimal time to produce the best yields possible. M 

The Haynies continued to raise their young family and develop the farming operation. 85 
Judith Haynie continued to leach high school science. 8 ' 1 A student, Greg Harris, son of a white 
farmer, audaciously challenged her in school , asking how the Haynies had managed to get so 
much money from the USDA . 87 Then, in January 1983, for the second time in three years, a 
never-explained fire burned the Haynies’ hog bam and the 950 feeder hogs it housed to the 
ground. For the second time, the Haynies lost their livestock, their livestock building, and much 
of their expected income for the year. Further, the fire caused extensive damage to the 
equipment shed and the costly farm equipment housed within. Many in the community, then and 
now, strongly suspect that this bam-buming was racially motivated. 88 

Atter the second fire, the Haynies were unable to completely rebuild their feeder hog 
operation. 89 In addition to this major set-back, the Haynies’ financial position took another turn 
for the worse when, on doctor’s advice to prevent a possible miscarriage, Judith Haynie had to 
leave her position as a school teacher in April 1983. With Judith Haynie out of work, the family, 

*' Philip Haynie Dep. at 60: 18 -61: 1. 

84 Id. at 60: 18 - 62: 10; Philip Haynie Decl 1 36. 

Judith Haynie Dep. at 12:18-13:6. 

86 Id. at 6: 15-21. 

87 /</ at 51:22-23; Judith Haynie Decl. ‘S 4. 

Philip Haynie Decl. f 33, Judith Haynie Dep at 107:21-15. Chadwick Aff. 1 4 {ROI at OCR- 
00387); Grant Dep. at 84:5-7; Grant Aff. 1 13 (ROI at OCR -00382). KOI at 3 4 (OCR -00.3 25 26) 
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with three very young children and a fourth on the way. was now entirely dependent on the farm 
lor income, at a time when non-USDA credit for farmers was exceedingly tight. Both the loss of 
Judith's teacher s income and benefits coverage and the growing family, 10 as well as the 
unfavorable credit situation for farmers nationally, 01 were justifications for extending credit or 
granting other relief to the Haynies through debt servicing, but the USDA elected to do neither. 

The race-based harassment directed at the Haynies continued, and the USDA persisted in 
its illegitimate denial of access to credit. In late summer and fall 1983, Mr. Haynic was again the 
target of unfounded discrediting allegations, this time including a request for an investigation by 
^ Inspector General (“OIG”) for conversion. 9 ’ The motive behind the attacks 
appears to have been that once again, a white landowner who had been renting farmland to white 
producers decided instead to rent to Mr. Haynie. 93 As before, the white Farming community 
reacted strongly to the turnover of white-farmed land to black-farmed land. The landowner, 
Walter Goodman, received several anonymous telephone calls warning him against renting the 


00 See 7 C.F.R. § 1941. 12(a)(4) (1982), appended as Exhibit 12. \ 

Exhibit 12, 7 C.F.R. § 1945.104 (1982) (an "economic emergency" is "a condition resulting 
from (i) a general tightening of agricultural credit, or (ii) an unfavorable relationship between production 
costs and prices received for agricultural commodities, which has resulted in widespread need among 
farmers for temporary credit."). 

See Letter from Shuman to Godsey. 10/28/83 (KOI at OCR-00581 - 582) (referencing possible 
conversion and OJ investigation). See also Civil Rights at the United States Department ot Agriculture. 

A Report by the Civil Rights Action Team. Washington, D.C., February 1997 Report (“CRAT Report") a; 
8 ( Farmers also told the C RAT that USDA s Office of Inspector General is being used by management 
to investigate and bring unsubstantiated charges against them. ‘I’ve got stories' of OIG investigations and 
retaliation against farmers, a f;irm advocate said.”). 

" See Letter from Walter Goodman to Congressman Herbert Bateman. 10/21/83 (KOI at OCR 
()05l 1 1. The Conley Brothers were white farmers in the area, who wanted to continue fanning the 
Goodman property, but Mr. Goodman declined because they had been disrespectful of the property and it 
heil fallen into disrepair in some respects, in Mr. Goodman’s estimation. Goodman Dep. at 14: 1 1 - 18-20. 


- 18 - 



1055 


land to Mr. Haynie . 94 He was also approached by strangers on the street who made racially 
prejudiced statements to the effect that renting land to a black man was a big mistake, that if the 
farmer is black then he must he incompetent, and that Mr. Goodman’s property would he 
damaged and he would regret his decision if he rented Jo a black farmer .'’ 5 Once again, there 
were unsubstantiated but virulent rumors that Mr. Haynie paid exorbitant land rent to unseat the 
white producers/’ Although immaterial, the truth is that Mr. Haynie paid no more for the land 
he rented from Mr. Goodman than the former tenants, the Conley Brothers, had paid . 97 

The allegations of conversion, which provided a pretext for the request for OIG attention, 
proved baseless: Mr. Haynie had employed the innocuous and commonplace practice of selling 
a small amount of grain in a child’s name to interest that child in the enterprise of farming . 9 * 5 The 
State Director, responding to the allegations directed at the Haynies, stated: 


' w See Goodman Dep. at 21:10-23:13. 

See id. at 21 : 10 - 23:13. 

96 Sec Letter from Godsey to Shuman, 11/30/83 (ROl at OCR-00585) (“Mr. Haynie’s success in 
renting quality farmland due to good management practices have led many of his competitors to look for 
reasons to criticize him.”). 

These rumors, though immaterial in the first place and admittedly unsubstantiated in the second 
place, are viewed by some USDA personnel as relevant truths, even today, as if it provides an alternative 
explanation to hostility fueled by race discrimination. See Luckritz Dep. at 31:5 -38:20,54:2 -58:18. It 
appears that the land rent rumors are a well-nurtured pretext for race-based discrimination. Carlton 
Lewis, familiar with the community and a USDA employee, testified that such allegations were 
commonplace criticisms of expanding farmers and not credible: (“They said that of anyone who was 
trying to move forward/’). Lewis Dep. at 49:1-2; see also generally id. at 47:21 - 50:5; The same goes 
for the completely unsupported “belief ’ that Mr. Haynie pocketed insurance proceeds rightfully 
belonging to the FinHA, see Luckritz Dep. at 38:21 - 41:4, a belief refuted by the FmHA records 
themselves, see RQI at OCR-00474. 

° 7 See Goodman Dep. at 33:20 - 34:9; id. at 36:20 - 37:22 (testifying that any al legations that Mr. 
Haynie was paying about double the then- market rate of about S45 for good cropland, i.e. $90/acre for 
land rent was “crazy,” not credible on its face, and anyone in the farming business would have questioned 
the accuracy of the statement). 

Letter from Godsey to Shuman, 1 1/30/83 (ROl at OCR 1X15841. Ii is worth noting that whoever 
made these allegations would (a) have had access to confidential IS DA information about die 1 luynies' 
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Wc do not believe that the allegations made by unidentified people 
in the area have any validity at all. Our investigation did not reveal 
that borrower is doing anything illegal. It appears that the 

• allegations made are discriminative, both racially and age-wiseV 

Mr. Haynie’ s success in renting quality farmland due to good 
managenMmt practices have led many of this competitors to look 
for reasons to criticize him. 09 

However, the state director’s letter did not refute or correct or even, apparently, examine the 
position adopted by the local office and repeated by the national office: that the borrower has 
been told that his operation exceeds a family size and further financial assistance from FmHA 
would not be available ’ 100 

In or around 1983 or 1984, Ernest Lee (“Ting-al-ling”) Rogers, a white producer 
operating a large family farm in the Northern Neck, made complaints to the national office that 
Mr. Haynie was misusing USt) A funds. 10 1 At a meeting in Washington regarding the 
allegations, Mr. Rogers openly stated that the basis for his complaints against Mr. Haynie was 
that Mr. Haynie was black. 102 


account, and (b) would have known or Should have known that the practice of selling a little grain in your 
child's flame was in fact commonplace in the local farm community and not tantamount to conversion. 
See also note 92, above, discussing the practice of USPA staff misusing the OIG to make personal 
unsubstantiated attacks on farmers. 

09 Letter from Godsev to Shuman. 1 1/30/83 (ROI at OCR -00585). 

100 Letter from Shuman to Godsey, 10/28/83 (KOI at OCR-00582). 

Affidavit of Carlton Lewis (“Lewis Aff.“)H 1 1 (ROI at OCR 00371), Lewis Dep. a! 78 2 12 
("He jMr. Haynie} was a large farmer .... And this was Mr Roger’s feeling, you know, he’s a black 
farmer, he’s getting a lot of loans and it’s got to be because he’s black.”). 

Lewis Pep. at 74:19 - 79:2: Ijewis Aff 1 1 1 (KOI at OCR 00371) 


- 20 - 



1057 


In March 1985, three letters bearing the signatures of 74 local white farmers and their 
w ives were sent to Congressman Herbert Bateman. lo:> The letters included the following 
statements: 

We hear that two farmers, namely Philip I layme and 
Gatewood Roane l,wl arc in debt lo Ihe F.H.A for over $1,500, 000 
each and are still receiving financial assistance 

Wc also understand that Philip Haynie is receiving weekly 
checks from the government to cover 80 percent of his labor cost. 

He [Philip Haynie] has doubled the rent paid by other 
farmers to get their rented land. He is paying as high as $120 per 
acre for some land. 

How can we compete with this 7 Farmers in the Northern 
Neck are losing their rented land to these two farmers who are 
paying outrageous land rent. 

Wc the undersigned citizens [of Richmond County] hate to 
sec our tax dollars used against us. 

Hope you will give this your immediate attention. 105 
One of the persons signing two of the letters, Indianola Balderson, signed in his capacity as 
USD A County Committeeman from Richmond County. 1116 

Once again, the Congressman asked the USDA to respond. Once again, the Virginia 
state director explained that the allegations were unfounded: 


See Letters to Congressman Bateman. 3/22/85 (ROl at OCR -00501 - 507). 

Gatewood Roane was a very successful, large African-American farmer in Westmoreland 
County, hi about the 1985-1987 lime frame, he was at his largest, farming about 2500 - 2600 acre'. 
Apparently this was enough to provoke unsubstantiated accusations about him. In faci. Gatewood Roane 
never ever took a loan from the IJSDA Farmer Programs in his entire career as a farmer. See Declaration 
ot Gregory Mitchell Carey. See also l ewis Dep. at 01:4 — 61 16 (recalling, bui not by name, that there 
was one large and successful black farmer in Westmoreland County). 

I<ls See Letters to Congressman Bateman. 3/22/85 (ROl at (X R -00501 - 507). 

““ See id. (ROl at OCR 00502. 00507). 
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The case of Phillip [sic] Haynie . . . has been reviewed on several 
levels including that of (he National Office in Washington. D C. 

At no time was there evidence of any “misuse of public funds or 
wrong doing”, [sic] FmllA has no record of a farm borrower 
named Gatewood Roane (a successful black farmer in 
Westmoreland County) in the Warsaw County Office. 11 * 7 

Still, the USDA persisted in and maintained its insupportable determinations that effectively 

denied the Haynies access to credit and adequate loan servicing. 

The last time the Haynie loans were rescheduled was March 1 985. Interest rates at this 
mifUpoint in the decade were still very high, although they fell markedly over the next few 
years. 108 Despite what was supposed to be an annual review of this case by the district 
director, 109 as the interest rates fell in the second half of the 1980s, apparently neither District 
Director John Slusser, nor anyone else at USD A, determined that the Haynies were eligible for 
more favorable interest rates. 

Around this same time period in 1985, Judith Haynie, no longer employed outside the 
home, began receiving harassing telephone calls at all hours of the day and night. 110 The caller 
was usually silent. Feeling threatened by these calls, the Haynies associated them with the. 
family’s move into the larger farmhouse on the Reedville farm, 171 which Mr. Haynie had largely 


107 See Letter from State Director to Congressman Bateman. 5/30/85 (R.01 at (K'R-00508). 

108 “As is the case in all credit markets, average interest rates {for farm loans] have decreased 
significantly between 1986 and 1997 ....’" Sue Hineand Dawn Thilmany, Agriculture Financial Report, 
Colorado State University. October 1998. No. 2., at 2; see also Agricultural Income and Finance: 

Situation and Outlook Report, ERS. USDA, AIST)4. Feb. 1997. at 51. 52. 

See Letter from Godsey to Shuman. 1 1/30/83. ^ 2 (Rot at (X R-00585) (“The 1 district I Xrector 
will nuke annual delinquency reviews when applicable. Tlx: [Haynie] account is not delinquent at this 
point, but is expected to become delinquent on 1/1/84. Also, the District Director will review this case 
annually and submit his findings to our Farmer Program Division."’). 

: 0 See Judith Haynie De.p at 39: 18-25 

!l See Judith Haynie Dec I 'J 6: Philip Haynie Decl. U 39. 
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remodeled himself at night, producing what one USDA appraiser later called a “beautiful 
home. Once when Judith Haynic went to the local bank. Bill Slaughter, a white adult citizen 
approached her in the lobby and asked her why she had ' all those loans" front the USDA. ! r 
Knowing that her personal business- was being discussed in the community made Judith 
uneasy. 1 These inciden ts, together with the two bam burnings, the tractor vandalism, and the 
obvious withdrawal of support by the FmHA county supervisor, 115 Judith Haynic grew 
increasingly frightened for her own and her family's safety. 116 She was particularly frightened 
for her young son, P.J. (ait eight-year-old in the summer of 1985), an eager young fanner 
himself, to be working alone in the fields. 117 

The strain of their financial precariousness and the danger she felt for herself and her 
family wore on Judith Haynie. Knowing that her husband was a target in the community, and 
knowing also that her husband would not leave his land, Judith reasoned that the only way to 
cease being a target for the hostile white community was to leave her husband: 


112 .S’ee Grant Dep. at 59:2. 60:4-5; Judith Haynie Deck 6; Philip Haynie Deck % 39. 

.. See Judith Haynie Dep. at 1 1 1:4-18. "... • • • 

i,J See Judith Haynie Dep. at 48:1-2 (“Everyone - how did all ol these people know my 
confidential business? That was a concern that I had.’’). 

'id. at 29: 10 - 34: 1 1 (explaining that in the beginning, prior to 1982. Mr. Chadwick had 
helpful, business-like, and made sure the paperwork was completed, but then his demeanor noticeably 
changed and later, probably after about 1984. he treated Judith Haynie as if she had done something 
wrong, as it he didn’t have time to be bothered, and he likened her to a child w ith toys). 

Id. at 44:24 - 46:5. 

1 Id. at 45:5-8. 18. 50: 11-12 ("I was always uncomfortable about leaving my son alone m the 
fields at night. I would make him come home, do his homework . . . | W|e always made sure someone 
was with him. Philip or Richard | Payne, a family friend and fellow farmer|| stayed with P.J. , t t nightj 
P.J. wasn’t allowed tube by himself at night."). 
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1 didn't know why people were after Philip and after me. The 
phone calls, the threats, the other things that were going on .... 

The stress from all that, I had just had enough . . If we weren't 
together, then would they leave me alone? Would the phone calls 
stop? T he unsafe conditions I felt, would that stop? 518 

In the summer of 1986, pregnant with their youngest child, Judah felt she could not go on living 

as a target, and she and Philip agreed to separate. 1,9 

Both Philip and Judith attribute the break-up of their marriage to the emotional and 
economic stresses imposed on them by the USDA’s discrimination in capitulation to and concert 
with the expression of racial hatred by some members of the local white community. 120 In 1990. 
when her : youngest child was three years old, Judith returned to full-time teaching. 121 Philip and 
Judith’s di vorce was finalized in early 1991 . 122 

In their divorce agreement, Philip agreed to assume Judith's liability on the FmHA loans, 
a provision the USDA is not required to, and has not seen fit to, honor. 5 23 As she had on 
different occasions since their agreement to separate in 1986, she made inquiries to the local 
FmHA office, in an attempt to learn how she could reduce her debt burden or relinquish it to 


n8 /rf. at 47:21-23. 48:10-14 
^ hi at 46:19-48:19 

’- J Philip Haynie Aff. S 5 (ROl at OC'R -00344); Philip Haynie Detl H 40. Judith Haynie Dec I 
’il ?. Judith Haynie Dep. at 43- 19 - 44: 1 3 (explaining that the lack of funds and Philip working al! the time, 
her trying to work with the USDA - “doing the paperwork” and then being compared to a child by Mr 
Chadw ick were very stressful to her and contributed to her marriage dissolving); Id. at 29: 1 1 23 

11 Id. at 8:7-8. 

In December 1993. Philip married Belinda Gail Durham Haynie. the plaintiff in the 
consolidated case. Civil Action No. (JO-2493. 
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Philip, as the two of them had agreed, but her inquiries netted no helpful response, 124 Despite 
Judith Htiynie’s inquiries, despite the supposed annual reviews by District Director Slusser, and 
despi te falling interest rates arid new tools for debt servicing available to the FmHA in the latter 
half Of the 1980s, the FraHA failed to service the loans through additional rescheduling debt, 
write-down, or induction in interest rates. Judith remains today a full-time employee of the 
Northumberland County School District and indebted for the FmHA loans in an amount, with 
interest, now exceeding $3 million. 125 

In 1987, Mr. Haynie wanted to sell the remodeled farmhouse to pay off some debts and 
sought a partial release from the USDA for that purpose. 126 The assistant county supervisor, Ms. 
Grant, prepared the appraisal for the FmHA, and forwarded the paperwork to the district director 
: for processing. 127 District Director Slusser failed to process the time-sensitive application in a 
timely manner. Then as well as now, some who are aware of the delay suspect that Mr. Slusser 
acted with intent and with race-based motives to frustrate Mr. Haynie’s goals. 128 As Ms. Grant 
noted. Mr. Slusser’s delay of Mr. Haynie’s application made a lasting impression. 129 

. 124 Judith Haynie Dep. at 37: 17 - 38:20. 

125 W, at 38: 1 -20; 5:24-6: 14. 

,2<s Philip Haynie Dcp. at 64:13 - 65:4; Grant Dep. at 59:23 - 60:7. 

V-V 127 Id. at 60: 10 - 61: 1. 61:22 - 62:22. 

12S /d. at 59:23 - 62:22, 156:5-15; 165:9 - 169:2. 188:18 —189:4; Grant Aff . f 15 (ROl at OCR- 
0tt.^»2): Philip Haynie Aff. 12 (ROI at (X7R -00346). Slussers behavior comports with “bottoming." 
practiced by certain USDA employees with regard to Northern Neck minoiily farmer applications 
"v\ hen a farmer would turn in his paper, if he was a minority, got put at the bottom of the pile so this w us 
processed last and not necessarily on time.” Carrier Dep. at 55: 14-17; see also id at 26.8-27:2 54 22- 

56:12. 

' Grunt Dep. at 84: 18 -19 ( This must have really bugged me because I see I have this in here 
to ° I referring to her affidavit given in 1998 to (XK Investigator Daniel Temine). about the partial 
release.”): see also generally id at 84:20 85: 12 
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Mj. Slusser later testified that as district director he did not have much direct involvement 
with the Maynie account- H0 In fact, however, in the Haynics’ case, certain credit authorizations 
would have required action at the district director level and higher. 131 Furthermore, District 
Director Slusser was obligated to conduct annua! reviews of the Haynics’ account. 132 And, early 
on. Mr. Slusser had refused to extend credit when directly approached by Mr. Haynie. 133 After 
his farrow-to-finish operation was destroyed in the first fire. Mr. Haynie had turned to the district 
director for help: 

With this, I went to the District Office in Tappahannock and talked 
to Mr. John Slusser, the DD [District Director] and Carlton Lewis. 

Mr. Slusser simply told me “Boy, the best thing you could do is 
file bankruptcy.” Mr. Lewis told me that the Agency could help 
me but as long as Slusser was running the office he [Slusser] 
would not provide me with appropriate benefits. Mr. Slusser is a 
racist. 13 - • v... ; . 

Ms. Grant, subordinate to Mr. Slusser for many years, testified that Mr. Slusser may have treated 

Mr. Haynie adversely based on race. 135 : 

In the late 1980s and early 1990s when Mr. Haynie asked for loan servicing, he was, 
according to USDA’s OCR In vestigator Daniel Tcmme, treated less favorably than other white 
bon'owers serviced by the office: ’ • 

u Slusser Aff. 15 (ROI at OCR-00392) (“Q: What was your involvement in the Haynie 
account? A [Slusser!: Most of the work was done at the county level in the Warsaw Office 1 only got 
involved with the account when the line of authority was beyond that specified in the procedure for the 
county supervisor. In many cases the processing approval had to be approved by the State office.”). 

3: Chadwick Aff. 1 5 (ROI at OCR -00387). 
l etter from Godsey to Shuman, 1 1/30/83 (ROI at OCR-00585). 

Philip Haynie Dep. at 75:8 78: 13. 

:M Philip Haynie Aff-1 6 (ROI at OCR -00345). 

' 'Grant Dep at 155:24 - 150:23. 
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. . . |F|or both ihc | Fanner A] and | Farmer B) accounts (white 
farmers delinquent on their IJS DA loans who had requested a 
meeting of creditors, as had the HayniesJ. the loan processing was 
more timely than the Hayme account. This was especially true 
with the [farmer B| account which in many respects was similar to 
the Haynie account. 1 *' 

We noted that the running record shows the borrower [Farmer A] 
was afforded extensive assistance during the process.^ 7 

Mr. Haynie continued farming into the early 1990s in his individual capacity, but the 

injury from the denial of credit and loan servicing that had been inflicted years earlier only 

compounded with interest that he was unable to pay. 

V. RETALIATION FOR COMPLAINTS AND SETTLEMENTS 

In 1995, Philip Haynie became the vice-president of the National Black Farmers 

Association, an organization critical of USDA policies and treatment of minority farmers. 138 Mr. 

Haynie’ s role as vice-president w'as very visible. !- 9 For several years after 1995, Mr. Haynie 

helped mobilize minority farmers to tile complaints and/or file lawsuits to hold the USDA 

accountable. !4 ° He has engaged in public demonstrations and is the owner of the mule named 

Struggles that is often seen at protests and demonstrations criticizing the USDA. 141 


136 ROJ at 12 (OCR-00334) (redacted pursuant to Court Order). 
"hi. 

! ** Philip Haynie Dccl. 42. 

‘ ! Id. 
m hi 
Ul hi. 
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In early 19%, the USDA gave notice of a foreclosure sale on Mr Haynie’s farmhouse 
and land, to be held in late February 1 996. 142 Philip liavnie, but not Judith, filed bankruptcy, and 
was discharged, without challenge, Irom bankruptcy in August 19%, relieving him of his 
personal obligations tor the debt ,n Judith Ilaynic did not seek bankruptcy protection and the 
USDA has never released her from her obligations on the loans made in 1978 through 1981. 144 

In February 1997, under the leadership of then -Secretary Dan Glickman. the USDA 

issued the Report of the Civil Rights Action Team (“CRAT”), which contained: 

findings [that] lead to the conclusion that too many managers — 
from the lowest to the highest levels, both career civil servants and 
political appointees — are not committed to and are not being held 
accountable for their actions on civil rights. 



The CRAT was told over and over, by farmers and employees, that 
managers at USDA operate in a system that does not hold them 
accountable when they break the law. 145 . 

Many minority and limited resource fanners believe that USDA 
has participated in a conspiracy to take their land. They cite as 
proof the severe decline in farm ownership by minorities, 
especially African-American farmers, in the last 70 years. Much 
of the land had been owned for generations, in some cases acquired 
by these farm families after slavery was abolished in the 1860s. 146 

Customers across the nation, but most particularly in the 
Southeast , echoed a common theme at the recent listening 
sessions. They pointed to discrimination in the USDA programs 
by Farm Service Agency (FSA). formerly Agricultural 



142 % ROT at OCR4X)570. 


'*■' See Notice of Discharge, ROI al OCR 00575. 
Judith Haynie Deck ‘I 7. 

CRAT Report at 6. 


Id at I t 
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Stabilization ami Conservation Service (ASCS) and banners Home 
Administration (FmllA) county offices as the primary reason for 
their loss of land and farm income. w * 

As a result of the CRAT's investigation and findings. Congress enacted a statute of limitations 
waiver so that farmers and other participants or would-be participants in USD A programs could 
tile complaints of race or other discnmination that had been discouraged, ignored, or denied 
without basis in the years since 1981. 

In April and May 1997, Philip Haynie and Judith Haynie each filed a complaint of race 
discrimination with the USDA’s OCR. 148 During two weeks in March of 1998, Judith and >• 
Philip’s complaints were consolidated and investigated by a team of three, headed by USDA 
OC R Investigator Tcmme, who filed the ROI in June I998. 140 The ease was treated as a regular 
administrative complaint, but also determined to qualify as a Section 741 complaint, the term 
applied to those complaints falling within the purview of the special waiver of limitations 
statute. 150 

In the early fall of 1998, a draft Final Agency Decision (“FAD”) was submitted to 
Rosalind Gray, then-Director of OCR, recommending a finding of discrimination. 151 After 


u - Id. at 15 (emphasis added). 

148 KOI at OCR -00340 & 00341. 

" W See Deposition of Daniel Temme (“Tcmme Dep.”). appended as Exhibit 1 3 . at 7-8. 

Judith and Philip’s complaints were combined and identified with u single case number. 
970423-1450. in the regular administrative complaint process, and each carried a “Docket Number." 1 182 
lor Philip and 1 1 S 1 for Judith, in die special waived Statute of Limitations process. The regular process 
produces an PAD. the SOU process produces an Administrative Review Recommendation. For the 
Haynies, the documents produced indicate that in both processes, a finding of discrimination was 
recommended. See Exhibit 14, QCR-00063; OCR-00909. 

. - 15 ' 1 - See Exhibit 14, unsigned Final Agency Decision for Complaint No. 970423-1450. OCR- ' 

('0 • 27-39. While there were multiple versions of this document, this is a produced copy of one that had 
*V‘ l!n rel ® ased 111 Mr. Haynie by Ms. Cray, when she told him of her determination Ms* Gray testified 
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personally reviewing the facts and overseeing revisions to the draft HAD, Ms. Gray determined 
that a finding of discrimination was warranted . 152 She later testified that the Haynie case was 
one of the stronger cases of discrimination that she had reviewed w hile in office. 1 ” She advised 
Mr Haynie of her determination, and proposed to proceed to settlement discussions . 134 

Ms. Gray’s plan to settle the dispute informally was defeated by special orders issued by 
the OIG that Ms. Gray understood to prohibit her from settling the complaint with the 
Haynies. 1 ” The OiG’s singular action , 156 taken with full knowledge of the Office of General 
Counsel COGC”) and the Secretary, was the department's response to a complaint about the 
Haynies reported to the USDA “hot-line” from Robert Taylor, the district director from the 
Northern Neck who had replaced John Slusser, and to subsequent intervention by Congressman 
Bateman, who had received a similar complaint from Mr. Taylor .’ 57 


that the other versions varied only as to detail. Deposition of Rosalind Cray (“Gray Dep."), appended as 
Exhibit 15. at 64:2-8. 

,5 ‘5^e Gray Dep. at 63:17 - 64: l (Ms. Gray determined that a finding of discrimination was 
warranted), 59: 16-20 (Ms. Gray personally reviewed the Haynie ROI and file ). 

' ■ Sec id. at 65:3-12, 62: 1-5 (“. . . it was a. . . very detailed investigatory file with that report, . . . 
and the activities that had been described certainly warranted some kind of relief.”). 

54 Id. at 62: 19 -63:9. 

5 Id. at 64: 16-18 (testifying that she understood the OlG's communication to mean 4, [t|hat I was 
not to proceed to settlement on any of live or six cases from the Northern Neck Virginia, one of which is 
this case”). 75: 19 - 11:5 (testifying that the direct prohibition on settlement was delivered orally by the 
male OIG staff person who visited her office, not the female who signed the Memo); OIG Memo to Gray. 
10/30/98: Gray Dcp. at Exhibit Gray-5. 

' Make no mistake about it: the OKI communications to Ms. Gray did not announce a policy 
and to Ms. Gray’s knowledge no such action was taken with respect to any other complaint in the OCR 
during her tenure. Gray Dcp. at 78:8-11 (“. lam certain that it only included the individuals on this list 
Because otherwise we were able to proceed to settlement and we did ”). 

St r I a- tier from USDA Inspector General Roger Viadero to Congressman Bateman. 7/2/9*). 
Gray Pep at Exhibit Gray 4. 
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Apparently. Mr. Taylor’s complaint 1 '* to Congressman Bateman was dated October 7. 
1998, just a few days after Ms. Gray seitlcd a discrimination complaint filed with the OCR In 
the Haynies' son. P.J.‘ y ’ In addition to a monetary settlement. Gray recommended that 
‘appropriate disciplinary action be taken” against Mr Taylor’s friend and USDA colleague. 
County Executive Director Johnny Price, for his conduct toward PJ. Haynie and his father, 
Philip. 16 ^ Mr. Price’s offending behavior included, among other things, having a hand gun in his 
office (a violation of federal law) and revealing it to PJ. and Philip Haynie, in a manner 
perceived to constitute a threat. 161 • 

The practice and problem of USDA staff misusing the OIG to retaliate against farmers for 
complgmts or to effect personal attacks on farmers was known to the USDA and its OGC. This 
abusive practice had been noted in the listening sessions and was documented in the CRAT 
Report of February 1997: 

. Fanners also told the CRAT that USDA’ s Office of ... • 

Inspector General is being used by management to investigate and 
bring unsubstantiated charges against them. ‘Tve got stories” of 


l5S The government has declined to produce the complaint in response to Plaintiffs’ discovery 
requests.- - . :• : . '!• • . . ... 

139 See. Letter from IG Viadero to Bateman, 2/2/99. Gray Dep. at Ex. Gray-4 (noting that Robert 
Taylor’s complaint was made October 7, 1998.). The settlement with P J. Haynie was signed September 
18, 1998. See Exhibit 16. Settlement Agreement between USDA and Philip J. Haynie, IU. 

1611 Gray Dep. at 103:20 - 105:22; Luckritz Dep. at 82:21 — 83: 18, 85:20 - 87:13 (testifying that 
Robert Weston, Robert Taylor and Johnny Price arc “tight” in the way of friends and colleagues). 

“ ROI a OCR.00339; PJ. Ha>HK Aff. at 5-6 (ROI at OCR-00420); Price Aff. at 1 2-13 (ROI at 
OCR-00443-44), While Mr. Price claimed to have, the gun in his office to clean it, see ROI at OCR- 
00444, his claim is not only implausible but belied by testimony given in this case by Patricia Carrier, an 
employee in an adjacent office who had been advised by W.H. Shirley, Ms. Carrier’s immediate 
supervisor and someone friendly with Mr. Price, that Mr. price had brought a gun to work because of “the 
Haynie situation,” Ms. Carrier testified that she understood the information passed on by Mr. Shirley to 
be a friendly .warning about a volatile situation. Carrier Dep, at 30.1 - 31-7; 49:21-22 (“1 was told that he 
had a gun and that it was related to the Haynie situation ”). 
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OIG investigations and retaliation against farmers, a farm advocate 
said. 16 ' 

Despite foreknowledge of the problems of such abuse of power, apparently there was no check in 
place to prevent continuation of this practice. 

Rosalind Gray understood Mr. Taylor’s complaint to allege, among other things, that Ms. 
Gray had or was due to receive a kickback from P.J Haynic for his settlement . 163 A grand jury 
was convened. Ms. Gray was interv iewed but never called to testify . 164 Philip Haynie and 
several of his relatives, as well as local persons who conducted business with Philip and/or P.J., 
or knew details of their farming operations, were called to testify. The Haynies and some of 
their relatives incurred substantial legal expenses m the process . 165 No indictments were 
returned or charges filed. Nonetheless, Ms. Gray understood the OIG’s position to be very clear: 
she was not permitted to make any settlement with the Haynies or several of their associates or 
relatives until the OIG investigation was “completed .” 166 

Months went by, yet Ms. Gray’s inquiries to the OIG indicated that the investigation was 
not closed . 167 Unable to provide the Haynies the informal resolutions available to all others in 
either the regular administrative complaint process or the special SOL process , 168 Ms. Gray 


162 CRAT Report at 8. 

• l63 See Gray Dep. at 164: 1-11. 

11,11 See id. at 115-16. •' . 

105 Philip Haynie Deck $44; . 

Gray Dep. al 64: 16-18. 74: 1 2 - 75:2. 

1!,! See id at 73: 1-5.1 37: 1 3- 18, 146: 1 1 -J 7. 

Subtitle A. Pt. I5d.4 (2003) (‘The Director of the Office of C ivil Rights will make 
final determinations as to the merits of the complaints under this part and as to the. corrective actions 
required to resolve program complainants [sic].’’) (emphasis added); 7 L.S.C.A. § 2279(b)(1) (“The 
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informed the I laynies thai their case was not suitable for informal resolution and they could 
proceed to a hearing before an Administrative I. aw Judge or file a lawsuit in district court 169 
The Haynies filed this action shortly thereafter. 


Respectfully submitted. 



Steven K. Davidson ) 

Ellen Steury 
Kimberly Ann Gates 
S TEPTOE & JOHNSON, LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
Tel: (202)429-3000 
Fax: (202)429-3902 
Attorneys for Plaintiffs 



complainant ma\ . in lieu ot tiling a civil action, seek a determination on the merits of the eligible 
complaint, by the Department of Agriculture if such complaint was filed not later than 2 years after the 
date of enactment of this Act ”) (emphasis added). 


169 See Gray Dep. at 146 48; Lxhihit 14. Letter from K. Gray tothe Haynies, 7/21/00, OCR- 
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UNITED STATES DISTRICT COURT 
IOR THli DISTRICT OF COLUMBIA 

) 

) 

> V 
) 

) Civil Action No. 

) 00-2493 (PLF/DAR) 

) 

y - 

l - v 

) 

> 

) 

> 

) 

) Civil Action No. 

) 00-25 1 6 (PLF/DAR) 

) 

) 

) 

)■■ 

PLAINTIFFS' CORRECTED MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT AS TO LIABILITY AND DAMAGES 
IN CIVIL ACTION 00-25 lft 

Plaintiffs in Civil Action No. 00-2516. Philip Johnson Huynie. II (“Mr. Haynie,” “Philip 
Haynie” or “Philip") and Judith S. Haynie (“Judith Haynie” or "Judith”) (together, “the Haynies” 
or "Plaintiffs ), through counsel, hereby file this Memorandum in Support of their Motion for 
Summary Judgment as to Liability and Damages. 

Defendant Secretary Vcncman presides over the United States Department of Agriculture 
("USDA”), which, by design, is decentralized, with local decisions made bv local people 
reflecting local culture. In the case ot the Plamtills. African-Americans operating u family farm 


BELINDA D. HAYNIE, 

Plaintiff, 

v. 

ANN VENEMAN, Secretary of the United 
States Department of Agriculture, et ul. 

Defendants. 

PHILIP j. HAYNIE, II, ei aL 
Plaintiffs, . , 

■ v.- ■' 

ANN VENEMAN, Secretary of the United 
States Department of Agriculture, et at . , 

Defendants. 
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in the Northern Neck of Virginia, the entrenched and pervasive local culture of race 
discrimination was reflected in the decisions of the local burners Home Administration 
(“FmHA”), and maintained and ratified at ail supervisory levels. The undisputed record 
.establishes that by 1982, the USDA had discriminated against the Plaintiffs on the basis of race, 
and continued to do so, causing them injury in violation of the Equal Credit Opportunity Act 
(“ECOA”), for which damages are due. 

I. ERIEE OVERVIEW OF THE FACTS 1 

In the late 1970’s, Judith and Philip. Haynie, recent college graduates and newly married, 
embarked in earnest upon their farming operation in the Northern Neck of Virginia. They 
planned to use their education and experience to improve on the plans of their ancestors before 
them, intending to become a large, efficient, successful, African-American-owned enterprise. 

Initially, the USDA’s decisions to loan funds to the Haynies were consistent With the 
promise reflected by the Haynies’ farm. Between 1977 and 1981, the USDA made loans to the 
Haynies in excess of $1 million. But 1981-82 was a pivotal period for the Haynies. It was then 
that the USDA acted to cut them off, condemning their finances and their farm to a slow and 
painful demise, in response to the negative, race-based pressure from the local white community. 

By 1982, the Haynies had been experiencing racial harassment at the hands of the 
community for some time. The harassment ranged in gravity from disturbing prank phone calls 
and baseless neighborhood rumors to extremely dangerous and destructive acts, such as gunshot 
fire at farm equipment and a fire that may have been intentionally set. The anonymous hostility 
did not stop there. The local reaction was felt by and reflected in the USDA’s transactions with 

1 This summary is provided merely for reference. For a complete analysis of the undisputed 
material facts in this case with supporting citations, please see the Statement pf Undisputed Material Facts 
Esiahlishing Summary Judgment as to I jabilily and Damages, supra. 

■ 2 - 
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the [laynies, and by 1982, with the Haynies heavily indebted to the USDA and all their assets 
untlcr a liSDA blanket lien, the USDA denied the i laynies further access to critical finuneing. 

Sometime, probably in 1981. and certainly before August 1982, the USDA, through its 
county supervisor in the local FmHA office in Warsaw, Virginia, told Philip Haynie that his 
sole-proprietor farm operation was ion Mg lo be considered a family farm, and (hat it was no 
longer eligible for. and he should not apply for, any more USDA loans. Later, the same counts 
office took the position that the Haynies had reached the maximum amount of loans allowed 
under USDA regulations and could not obtain more. Both of these determinations were made by 
an experienced county supervisor with a good working knowledge of the regulations in general 
arid the details of the Haynies’ account in particular. Yet both of these determinations were 
flatly wrong. They did, however, have the intended effect of deterring the Haynies from 
applying for any more USDA loans. 

The incorrect determinations regarding the Haynies' farm size and loan amount limits 
defined the U$DA's position with respect to the Haynies from 1981 onward. In die ensuing 
years, the USDA perpetuated these wrong determinations at ils highest levels, and never took 
action to remedy their obvious deterrent effects. The USDA also failed to take appropriate 
action under the regulations to provide adequate or timely loan servicing for those loans which 
the Haynies had obtained prior to 1982. In addition, through certain ol its employees, the USDA 
affirmatively acted in other ways lo further discriminate against the Plaintiffs hoih before and 
after they formally complained of race-based discrimination, culminating in efforts by the USDA 
lo deny the Haynies access u> normally-availablc settlement procedures lhal OCR invesugators 
had deemed appropriate in light of die discrimination ihc Haynies had experienced 

-V 



1073 


Wrongfully deprived of their opportunity to informally settle their complaints of race 
discrimination with the OCR, the Ilaynies filed this action under the Equal Credit Opportunity 
Act, 15 U.S.C. 1691 ft seq. (2000) and 7 U.S.C.A. § 2279(1999 & Supp. 2003) to seek 
redress for the damages imposed by the USDA's discriminatory actions. 

II. APPLICABLE LEGAL STANDARDS 

A. Standards Ciovernint’ Motions for Summary Judgment 

Summary judgment must be granted when it is apparent from the entire record, viewed in 
a light most favorable to the non-moving party, that there are no genuine issues of material fact 
and the moving party is entitled to judgment as a matter of law. 2 For a court to decline to grant 
summary judgment, sufficient evi dence must exist favoring the non-moving party which would 
allow a reasonable fact-finder to return a verdict for that party. 3 If undisputed material facts 
establish a violation of a law, then summary judgment for the plaintiffs is warranted. 4 

“To determine which facts are ‘material,’ a court must look to the substantive law on 
which each claim rests.” 5 A "genuine issue’ is one whose resolution could establish an element 
of a claim or defense and, therefore, affect the outcome of the action. 6 A claim of discrimination 
under ECOA requires an analysis of the evidence in its full context. 7 In this case, when the 

: Fed. R. Civ. P 56(c); Celotex Corp. y. Catrett. 477 U S. 317, 322-34 (1986); Perkins v. Disr of 
Columbia. 769 F. Supp. !!, 13 (D.D.C. 1991). 

3 See Anderson v. Liberty Lobby. 477 L'.S. 242. 250 (1986). 

‘ Fund for Animals v. Williams. 246 F Supp. 2U 27 (D.D.C 2003); Vines v. Undoes 422 F. Supn 
1292. D.D.C. 1976). 

Anderson v. Liberty lx>bby. hu 477 US. ai 248. 

" Ceiotex , 477 l J.8. al 322; Anderson. ATI US. at 248: Fund for Animals v. Williams. 246 F. 

Supp 2d al 33. 

U« v. Washington Hasp Or.. 156 1.3d 1284. 1290 (D.C. Or. 1998). 

4 
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circumstances arc analyzed in (heir full and complete context, it is clear as a matter of law that 
the L'SDA violated ECOA many times over the twenty-plus years spanned by tins case The 
Haynics arc therefore entitled to summary judgment in their favor. 

B. Standards (Governing Violations of ECOA 

The Equal Credit Opportunity Act ( •ECOA”) prohibits “any creditor” from 

discriminating against “any applicant” “on the basis of race ”* ECOAs purpose is to 

prevent discrimination against those applying for credit. Its antidiscrimination provisions are 
broadly construed. 9 ECOA’s history shows that it was meant to reach credit decisions made on 
basics such -as race, “which are irrelevant to creditworthiness.” 10 To state a claim under ECOA, a 
plaintiff must prove: (1) that he or she qualifies as an “applicant;” (2) that the defendant qualifies 
as a “creditor;” (3) that the alleged occurrences constitute a “credit transaction;” and (4) that the 
defendant’s conduct was discriminatory in nature. 1 1 

In this circuit; the prevailing view as to proof of discrimination is pragmatic: “Events 
have causes” and “the court must consider all the evidence in its full context.” 12 The full context 
of this case clearly demonstrates that the USDA violated the ECOAs implementing regulations 


. 8 15 U.S.C. § 1691(a). ; 

9 See Bayard vs Behlmam Automotive Services, Inc. , 292 F. Supp. 2d 1181 . 2003 WL 22808294 
at *2 (E.D. Mo. Nov. 7, 2003). : 

10 Miller v. Am. Express Co . 688 F.2d 1235. 1238 ( ( >ih Cir. 10X2) (citing S. Rep. No. 94-589. 3 
( 1976). reprinted m 1976 U S. ( '.C A N 403. 405-06. 

Brooks »- O Connor Chevrolet. Inc.. 2003 WI. 22427795 (N.l). Ill Oct. 23, 2003). 

’* Aka v Washington Hasp. Or.. 156 F 3d at 1790. 1293 

- 5 
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Violation of a regulation created to carry out the purposes of ECOA is discrimination within the 
meaning of the act.’'’ 

Proving a violation of ECOA does not require a showing that race was the sole motivator 
for the decision; :i is sufficient that race was one of multiple factors resulting in the adverse 
action. 1 When there is more than one motivating factor, the prohibited factor must he 
"substantial,” i.e., one that made a difference in the defendant's decision to take the adverse 
action. 15 ; ; 

III. APPLICATION OF LAW TO FACT: THE USDA VIOLATED THE ECOA BY 

DISCRIMINATING AGAINST THE HA YNIES BECAUSE OF THEIR RACE 

A. The USDA Is a “Creditor” That Engaged In a 
Credit T ransaction” With the Ilavnies 

A “creditor” is “any person who regularly extends, renews, or continues credit; any 
person who regularly arranges for the extension, renewal, or continuation of credit. . . ” 16 The 
USDA, through the FmHA and its successor, the Farm Services Administration, (“FSA”) was 
authorized to make many types of loans to those in the farming industry, including farm 
ownership loans for the purpose of obtaining, enlarging, or improving farm property, operating 


13 Anderson v. United Finance Co., 666 F.2d 1274. 1277 (9th Cir. 1982); Miller v. Am. Express 
Co,, 688 F.2d 1235. 

* See. e.g. Cooley v. Sterling Bank. 280 F. Supp. 2d 1331, 1338 (M.D. Ala. 2003) (majority of 
courts analyze ECOA claims in the same manner as Title VII claims); 42 U.S.C. § 2000e-2(m) (2000) (a 
violation of Title VII (employment) is established when the complaining party demonstrates that race 
was a motivating factor for the (action), even though other factors also motivaled iht; . .'act ion) 

Costa i. Desert Palace. Inc.. 299 F.3d 838 (9th Cir. 2002) (discussing the 1991 clarifying amendment to 
the Civ :l Rights Act of 1965. Title VII), qff'd, 1 23 S. Ct. 2. 148 (2003); Venters v. City of Delphi. 1 23 F.3d 
956. 973 n.7 <7th Cir 1997); Foster v. Andersen. No. 96 C 5961, 1997 WL 802 1 »X> (N.D. Ill Dec 29 
1997) 

n See Thomas v. Nat l Football League Players Ass n. 131 F.3d 148. 202 ( 1997), vat ated hi part. 
1998 I S. App LEXIS 3634 (D.C. Cir Feb. 25, 1 998); Price Waterhouse v Hopkins . 490 U.S. 228. 276 
(1989) (O’Conor. J , concurring); id at 259 (White, J., concurring) 

15 L 1 S.C. § 169la(e) t2(K)0). 
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loans which provide assistance necessary for farmers to conduct successful operations, and 
emergency disaster loans to cover losses so that a farmer can resume operations after an 
officially-declared disaster. 1 Further, in the I980's the FmHA was authorized to make 
economic emergency loans due to the tight credit conditions of the era. 18 Under this authority, 
the LSD A made several loans to the Haynies between I ‘178 and l l )8l . an amount totaling over 
SI million. 1 ’ The USDA is indisputably a “creditor.” 

ECO A states that its term “credit transaction" includes “every aspect of an applicant’s 
dealings with a creditor regarding an application for credit or an existing extension of credit 
(including but not limited to, information requirements; investigation procedures; standards of 
creditworthiness; terms of credit; furnishing of credit information; revocation, alteration, or 
termination of credit; and collection procedures).” 20 A “credit transaction” includes not only the 
extension of credit . itself, but also terms of credit, along w ith various other matters. 21 The ECOA 
is violated each and every time a creditor “discriminate^] against an applicant on a prohibited 
basis regarding any aspect of a credit transaction.” 22 


17 See Green v. Veneman. 159 F Supp. 2d 360, 363 n.2 (S.D. Miss. 2001) off' d in part, 4u Fed. 
Appx. 731 (Fed. Cir. 2002): 

18 See Exhibit 12, 7 C.F.R. § 1945. 104 ( 1982). 

1 See notes 20-25 in Statement of Undisputed Material Facts, and related text. 

^ 12 C.F.R. § 202.2(m) (2003) (emphasis added). ... 

• Matthews v New Cenltoy Mortgage Carp.. 185 F. Supp. 2d 874. 887 (S I). Ohio 2002). 

12 C.F.R. $ 202.4. cited in Roseman v. (’rentier Financial Sirs . No ( 'i v A 96-4669, 1 997 WI , 
570919, '2 (t . 1) Pa Sept. 3. 1997) (emphasis added). 
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B. The Hav 'nies Art Applicants 

An “applicant" is “any person who applies to a creditor directly for an extension, 
renewal, or continuation of credit, or applies to a creditor indirectly by use of an existing credit 
plan for an amount exceeding a previously established credit limit.”’ 3 The Haynies applied for 
both credit and loan servicing from the USDA at various times from 1977 through the early 
1990s. Further, ECOA’s protection of “applicants” is broad: it is not limited to those applicants 
who were rejected, 4 but encompasses situations in w-hich applications have not been Filed 
because they have been discouraged. 25 

The Haynies never submitted a written loan application after being told in 198 J that their 
application efforts would be fruitless. Nonetheless, the USDA’s efforts to deter them qualify as 
discrimination towards the Haynies under ECOA. 20 As the Fifth Circuit has recognized in 
analogous circumstances: 

The [plaintiffs], (the USDA) contends, never filled out a complete 
loan application, hence they could never have qualified for the 
FMHA program . . . But how does the government know this? 

And who can fault the [plaintiffs] if they were cowed, following 
their rejection based solely on skin color, into forgetting some of 
the procedural details as they groveled before the FMHA in order 
to make their record for later administrative proceedings or a 
lawsuit? 2 ' 


22 I5U.S C. § 1691a(b) (2000). 

24 Wilson v. Toussie, 260 F Supp. 2d 530. 540 (E D. N Y. 2003). 

• 5 See Hargraves v. Capital City Mortgage Corp 140 F Supp. 2d 7, 23 (D.D.( . 2000). 

I never told him not to apply or refused tu take an application Mr. tiaynic did nol apply 
because he new l.vir] he had exceeded the FmllA specified loan limits already and eligibility 
requirements.” Chadwick Aff 1 X (ROI at OCR 00388). appended as Exhibit 3 

Moore v. l.'.S. Pep t of Agriculture, 903 E2d 1222. 1223 (5th Cir 199 5) 
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1 he law does not demand that the Haynies go through the humiliating motions of submitting an 
application, solely to receive the inevitable denial that they had already been promised. 28 Thus, 
they are "applicants" for purposes of ECOA 

C. The USDA Illegally Deterred the Haynies From Applying For 
t redit In Violation Of KCO.Vs Implementing Regulation?. 

Philip and Judith Haynie are African-American individuals who were qualified to apply 
for credit and loan servicing from the USDA For example, the Havnies were entitled to receive 
farm operating (FO) and economic emergency (EE) loans for their family farm in 1982 and 
subsequent years; they had received such loans in previous years, 29 USDA cited no change in 
circumstances justifying a denial, and they had not reached the loan limits allowed by the 
regulations. 30 Yet they were discouraged from applying for additional USDA loans for reasons 
that are baseless, wrong, have never been adequately justified, and are racially discriminatory 
under the law; : • . .'TT 

ECOA’s implementing regulations expressly provide that “[aj creditor shall not make any 
oral or written statement, in advertising or otherwise, to applicants or prospective applicants that 
would discourage on a prohibited basis a reasonable person from making or pursuing an 


- See Int’l Bhd. of Teamsters v. United Suaes. 431 U.S. 324, 365 (1977) ('ll an employer should 
announce his policy of discrimination by a sign reading ‘Whiles Only' on the hiring office door, his 
\ ict i ms would not be limited to the few who ignored die sign and subjected themselves to personal 
rebuffs.”). 

See generally Gray Dep . appended as Exhibit 15, at 144-45 (investigation of eligibility 
involves examination of prior program participation und analysis of any relevant subsequent changes). 

See Exhibit IS. EmHA Instruction 194 I -A § 1941 . 1 7 (l.oun limitations) ( ! 1/20/78. rev. 
4/23/84) Special PN; FmMA Instruction 1941 -A 1941.17 (Loan limitations) (4/2 3/K4) rev 5/24/85 
Special PN 

- 9 - 
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application.” 11 It was therefore a violation of LCD A when the liSDA informed the Maynies for 
racially motivated reasons that they “would no longer he able to obtain any additional loans from 
the Agency ” 2 

I. The Haynies’ Farm Was Improperly 
Disqualified As a “Family Farm” 

The Hayntes were told that they should not apply for any more USDA loans 
because they no longer met the definition of “family farm.” This determination was false and 
ineoirectiy determined. In fact, the “family farm” issue was a pretext, providing the USDA with 
a reason; albeit a wrong one, for deterring the Haynies from applying for credit. 

County Supervisor Chadwick informed the Haynies sometime before August 1982, that 
they did not fit the USDA’s definition of a “family farm” because their operation had grown too 
large, ” The Haynies got the message: they would no longer be granted USDA credit. Mr. 
Chadwick’s conclusion was false. The Haynies did in fact meet the USDA’s definition of a. 
“family farm.” Under the USDA’s FmHA Instructions, a “family farm” is a farm which: 

(a) Produces agricultural commodities for sale in sufficient 
quantities so that it is recognized m the community as a farm 
rather than a rural residence. 

(b) Provides enough agricultural income by itself, including rented 
land, or together with any other dependable income, to enable 
the borrower to; 


1 2 C.F.R. § 202.5(a) (2003); Owens v. Magee Fin. Sew. of Bngalusa, Inc. , 476 F. Siipp. 758, 
768 (E.D. La. 1979) (“[Defendant] would [have] violated [plaintiffs] rights and evaluated her application 
on a prohibited basis by making an oral statement to an applicant that would discourage . . . making or 
pursuing an application"). ■ • • 

52 Philip Haynie Aff. 4 (ROI at OCR-00343), .!. 

' ’ Chadwick Af t. 1 6 (ROI at OCR-00387) (“Mr. Haynic . . . was ho longer considered a. family 
farm. . ... There was no question in my mind that Mr. Haynie no longer qualified as a family farm”). 
Judith Haynie Aff. 1 6 (ROI at OCR -00356) (“Manly Chadwick told us that we had gotten to [sic] big and 
no longer qualified asa family farm."). 


-TO- 
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(i) Pay necessary family and operating expenses; 

(ii) Maintain essential chattel and real property; and 

(iii) Pay debts. 

(c) Is managed by: 

(i) The borrower, when a loan is made to an individual. 



(d) Has a substantial amount of the labor requirements for the farm 
enterprise provided by: 

(i) The borrower and family members for a loan made to 
an individual. 

' jK.* # * ' 

(e) May use a reasonable amount of full-time hired labor and 
: seasonal labor during pcakioad periods. 34 

Clearly, family farm is not limited in size to a farm of less than a certain number of acres, or less 
than a certain size. The USDA’s position that the Haynie farm was “too big” is simply 
insupportable. 

USDA managers acknowledge that the size of a borrower's operation is not a deciding 
factor in determining qualification as a “family farm.” 3 ’’ One Farmer Program loan specialist 
testified that it would have been rare for a loan application to be denied for that reason. 36 Yet the 
improper “family farm'' determination was not only made and approved at the local FmHA 
oft ice, it was reported to the USDA at both the state and national levels, and never corrected or 

4 See Exhibit 18. FmHA Instruction 1 941 -A § 1941.4(d) (Family farm) ( 1 1/20/78). 

' Slusser Aff. .S (ROI at OCR 00391); Luckritz Aff. 1 6 (ROJ at OCR-00400) Because the 
I SDA loan program was specifically set up to encourage and benefit large producers, it would be 
extremely unusual for it to deny loans solely on that basis. Temmo Dcp . appended as Exhibit 13. at 
196:8-14. 

30 1 mc kritz Aff. <| 7 (ROI at OCR-00400). 

I I - 
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addressed. '' The OCR Investigator’s review of all million-plus-dollar accounts in the 
Commonwealth of Virginia revealed that no other large borrower was disqualified as too big to 
be a "family farm.’ Based on his review of the evidence, OCR Investigator femme found that 
it was not appropriate to have used the “family farm" determination as a basis for excluding the 
Haynies, and it appeared to him to be an attempt to justify the Agency's discriminatory 
conduct. ‘ 9 

Further, even if it had been true that the Haynies’ farm did not qualify as "family farm" 

for some legitimate reason, such ineligibility was a determination to be made exclusively by the 

County Committee. 40 No proper determination was ever made in the Haynie case: 

In our review of the HAYN1E loan file, we found no record the'. 

County Committee had ever made a determination as to whether 
HAYNIE no longer qualified as a family farm, nor could we find 
any documentation that showed who or what criteria Agency 
personnel used in making this determination 41 

The improper and unjustifiable determination constitutes a violation of ECOA. 


37 See Record of Telephone Call, 8/17/82 (ROI at OCR-00455) (FmHA staff in the USD A state 
office in Richmond recorded a statement on Aug. 17, 1982 by Manley Chadwick that “Haynie has been 
told that his operation is too big and that he probably will not be eligible for any more loans from this 
agency and reported it to the National Office the next day); see also Memo from Shuman to Godsey. 
10/18/83 (ROI at OCR-00582) (USDA National FmHA Administrator Shuman states that “the borrower 
has been fold that his operation exceeds a family size and further financial assistance from FmHA would 
not be available.”). 

38 ROI at OCR-00330. 

Temme Dep, at 105:5-24. 

40 See Exhibit 18. FmHA Instruction 1910-A $ 19104 (g) (5/24/90) Special PN; Affidavit of 
Robert Ramsey (“Ramsey Aff.'’)f 14 (ROI at OCR -00397); Luckritz Aff. f 8 (ROf at OCR 00400); 

f -ew is Aff. Si 12 (ROI at OCR -0037 1 ); Slusser Aff. 'll 7 (ROJ at OCR -0039 1 ) 

41 ROI at 0CR4X)329; see also Chadwick Aff. f 7 (ROI at OCR-00387): Slusser Aff. ( f 7 (ROI at 
OCR-0039 1 ). 
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2. The USIM’s Post Hoc Explanation that the Hay tries Had Reached the 
Maximum Loan Limit is False and Provides Mo Justification 

LSD A officials also attempted to justify, post hoc, tlicir discouragement of the Haynies 
by slating that the Haynies were ineligible for additional credit because they had reached 
maximum loan limits. 42 In particular, Ms. Grant, the assistant county supervisor and later 
County Supervisor, maintained the position that Haynies had reached the $200,000 OL limit; 43 
This reason was not relayed to the Haynies initially. 44 Yet USD A officials later identified loan 
limits as another basis for denying the Haynies access to additional credit. 45 This, too, is a 
pretext. 

By the end of April 1981, the Haynies had obtained the following USDA Farmer 
Program Loans: one FO loan for $200,000; one OL for $34,000; four EE loans for a total of 
$202,350; and six EM loans for a total of $7 14,080. At the time Mr. Chadwick told Mr. Haynie 
that he had reached the maximum loan limits, and for the period between January 7, 1981 and 
April 23, 1984, a borrower was allowed to borrow up to $100,000 in OL loans; $200,000 in FO 
loans; $1 million in a combination of EE and EM loans (there were no limits on cither EM or EE 
categories per se, only the combination), but this limit could be exceeded with approval from the 
national office; and $650,000 in a combination of FO, OL and EE loans. 46 In April 1984 the 

42 Chadwick Aff. i 5 (ROI ac OCR-(X)387). 

43 See Gram Aff. 1 5 (ROI at OCR-00381 ). 

44 Phil 'P Haynie Aff. 1 6 (ROI at OCR -00344 45); Judith Haynie Aft. *jj (> (ROI al OCR-00359). 

"Mr. Haynie did reach the maximum loan amounts authorized under the regulations and thus 
was no lunger eligible for furthet assistance . I here is no question in my mind that Mr. Havnie 
understood that he could no longer obtain further assistance because he had reached the maximum loan 
amounts “ Chadwick Aff 1 5 (ROI at <XR-(X>387) 

**■ See Exhibit 18. FmHA Instruction 194 1 A § 194 1 . 17 (Loan limitations) ( I I/20/7X, rev 
4/23/84) Special PN. 
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maximum limit lor OI, loan was increased to $20(>,(XX). and the other category and combination 
Omits remained unchanged until May 24. 1985 47 

Simple math reveals that the Haynies had not reached any maximum loan limit except the 
$200,000 FO loan limit. 4 * The reality is that the Haynies’ only Ol. at that time was the 1980 
loan of $34,000, 19 far below the $100,000 limit They should have been eligible for further OLs, 
even if the $100,000 limit applied to them.' 0 and eligible for even more OLs when the limit was 
increased to $200,000 in Apnl 1984. 5 ' 

Furthermore, even if the Haynies had been ineligible for OLs, there was noTimit at that 
time on certain other types of loans that could potentially have been available to them. 52 For 
example, the Haynies could have received $83,570 more in EE loans before hitting any 
maximum. And, at that time, eligibility For EM loans did not even require qualification as a 


47 See id., FmHA Instruction 1941-A § 1941.17 (Loan limitations) (4/23/84 rev. 5/24/85 ) Special 

PN; ' 

15 The Haynies EE and EM loans aggregated to a totai of $916,430. well under the combined limit 
of $1 million. Their FO. OL and EE loans aggregated to a total of $436,350. well under the combined 
$650,000 limit. The Haynies* OL loan was $66,000 under the OL limit. 

4V Tcmmc Dep. at 87: 1 1 - 1 7. 

50 Slusser Aff. 1 6 (ROl at OCR-00391 1 ; Luckritz Aff. 1 1 1 (KOI at OC R -0040 1 ); see also 
Temmc Dep. at 88-89. 97. 

' See Exhibit 18. FmHA Instruction 1901 A. Exhibit (' (Loan approval authority limitations) 
(4/23/84 rev. 5/24/85 ) Special PN. 

' Cirant Aff. H 4 (ROI at Ot ’R-0038 1 ) (no limit on Emergency I .nans at the time); sec also 
Exhibit IS. FmHA Instruction 194 I A § 1941. 17 (L/ran limitations) ( 1 1/20/78. rev 4/23/84) Special PN 
(no limits per se on HE or RM loan categories, and the $1 million limit on combined EE and EM loans 
could Ik* exceeded with approval from the national office). 
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"family farm,” 1 '* making the USDA’s original justification for deterring the Haynies from 
applying ring even more hollow. 

'She USDA’s improper determination that the Haynies reached then maximum loan limits 
was, or should have been, reviewed time and again over die years, and in particular, each year by 
die district director. 54 Yet the wrongful determinations were never remedied. These efforts to 
discourage the Haynies from applying for USDA loans therefore can hardly be viewed as 
anything but intentional acts of exclusion, and therefore qualify as a violation of ECOA. 

D. The Havnies Were Denied Proper Loan Servicing in Violation of ECOA 

The ECOA protects applicants in “every aspect of an applicant’s dealings with a creditor 
regarding an application for credit or an existing extension of credit,” 55 including the terms of 
that credit. 56 USDA regulations guarantee that ”[w]hen borrowers have acted in good faith and 
have exercised due diligence in an effort to pay their indebtedness but cannot pay on schedule 
because of Circumstances beyond their control, servicing will be consistent with the best interests 
of the borrower and the Government.” 57 “ . 


33 Ramsey Aff. 1 18 (ROI at OCR -00397) (no “fami fy farm” requirement for Emergency Loans at 
the .time). " 

54 See Letter from Godsey to Shuman. 1 1/30/83, 1 2 (ROI at OCR-00585) (“[Tjhe District 
Director will review' this case annually and submit his findings to our Farmer Program Division.”). 

53 12 C F R. § 202,2(m) (2003) (emphasis added). 

56 See Matthews v. New Century Mortgage Corjr, 185 F. Supp. 2d 874. 887 (S.D. Ohio 2002). 

Exhibit 12.7C\F.R.§ 1951.2(1985). After 1988. the USDA ’s policy explained furlher that 
'[the programs should | keep (hi* fanner on the farm and provide the best net recovery to the government ” 
/». 7 IF R.§ 195 1.02(a) (1988). 

15 - 
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'I he Haynies’ USDA loans were collectin'’ interest at comparatively high rates that 
reflected national inflation of the early 1980s. 5 * Yet as interest rates fell in the latter half of the 
1980s, 59 the USDA failed to provide relief to the Haynies by rescheduling their loans at lower 
rates, despite what was supposed to be an annual review by District Director Slusser. 61 ' Mr. 
Haynie was also frustrated in his efforts to timely pay off some debts by seeking a partial release 
of collateral from the USDA, 61 when District Director Slusser delayed the time-sensitive 
application for many months. 62 The Haynies are not the only ones who suspect that Slusser 
acted intentionally to interfere with the Haymcs’ economic prospects. 63 

Further, because the Haynies were denied USDA credit after 198 1 . they were forced to 
seek commercial credit to keep their farm afloat. However, because the USDA had a blanket 
lien on all of the Haynies - real estate, assets and crops, they often had no choice but to pay 
excessive rates for commercial credit. 64 The USDA, well aware that the Haynies (and others) 
sometimes paid as much as 28% interest on credit to purchase things such as seed and fertilizer, 65 
did nothing to prevent or minimize the damage. 

58 See supra. Statement of Undisputed Material Facts, n. 20- 25 and related text. 

59 See id. .at- it 108 and related text. 

60 See Letter from Godsey to Shuman, 11/30/83, *1 2 (ROI at OCR-00585). 

61 Grant Dep. at 59:23 - 62:22, 156 5-15, 165:9 - 169:2, 188:18 - 189 4, Grans Aff. )| 15 (ROI at 
(X'R-00382); Philip Haynie Dep . appended as FAhibit 5. al 60:4-13, Philip Haynie Aff. f jj 12 iROI at 
OCR-00346). 

w Grant Dep . appended as Exhibit 8, at 61 22 - 62:22 

Grant Dep. at 59:23 62:22, 156:5-15, 165:9 - 169:2, 188:18 - 189:4. Grant Aff. % 15 (ROI ut 
OCR-00382). Philip Haynie Aff. 1[ 12 (ROI at OCR-00346). 

04 Philip Haynie Deck 1 38. 

Grant Dep al 30: 12-14 (". a lot of those places, they charge 28 percent, which I don’t 
understand how they thought the farmers could pay it back at 28 [K-.rceni . . ”). 
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This failure to provide debt servicing to the Haynics violated USDA rcgulalions at that 

lime, which specifically instructed that lower interest rates i>c a tool used in the ongoing process 

to reach the ultimate goal of keeping fanners in business and on the farm: 

Servicing is a continuing process, not a single event. It begins the 
day a fanner comes into the FmHA supervised credit program. 

Servicing has two objectives: (l) to help the farmers manage credit 
so they can return to private sector credit sources, and (2) to 
minimize costs to the Government of providing this opportunity to 
farmers in financial difficulty. Borrowers’ accounts must be 
managed with an overall objective of keeping the fanner in 
business and at the same time, minimizing loan costs and losses 
The tools are rescheduling and/or reamortization, lower interest 
rates, deferments, and write-down of debt. 66 

Instead, and in violation of the regulations, the USDA has to this day allowed the Haynies’ loans 
to continue to collect interest at rates in excess of 12%, 67 The failure of the Agency to provide 
adequate debt servicing, despite its mandate, effectively perpetuated and compounded (daily, one 
might say) the original adverse discriminatory decisions based on the family farm and maximum 
loan pretexts. This, too, is therefore a violation of ECOA. 

E. The Haynies Were Denied Access to ECOA ’s Procedural Relief 
When They Were Attempting to Seek Relief Against the USDA 

ECOA prohibits discrimination with respect to “any aspect of a credit transaction:" 68 
This language encompasses all of “those acts surrounding an application for credit that 
materially affect the applicant’s. ability to obtain the desired credit;’ 69 Such acts must logically 


06 See Exhibit 18, FmHA Instruction 1951 S § 1951.902 (Servicing and Collections Policy; 

( 10/14/88) Special PN (emphasis added). 

0 As previously observed, lour of ihe Haynies’ emergency loans have been accumulating iniercsi 
for 19 years at the 12.5% rale at which they were initially granted. 

w 15 t .S.C § 1 69 1(a)(1) (2000). 

<! “ Order, July 25, 2003. Htrynie v. Vrnenum. Civil Action No 00-2493. 
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include racially-motivated exclusion from prtteeduros normally available as avenues of relief 
from adverse credit actions. As such, the IJSDA’s decision to bar the Haynies from the informal 
dispute resolution process that was available to ail olhci Section 741 complainants constitutes yet 
another instance of discrimination. 

Then-OCR Director Rosalind Gray had intended to informally settle the Haynies’ dispute 
with the USD A under applicable federal regulations. 70 In fact, she believed that the Haynies had 
a clear-cut case of discrimination. 71 Yet Ms. Gray was barred from doing so because the OIG 
prohibited her from settling with the Haynies until its investigation of them concluded — an end 
.which, as far as she could see, would never come. 72 This action, condoned by the OGC and the 
Secretary, was the result of interference by District Director Robert Taylor, colleague and friend 
of Johnny Price, who along with Robert Weston had a history of open antipathy toward the 
Haynies 7 ' 7 Taylor acted intentionally, motivated by racial animus, to retaliate for the USDA’s 
settlement with PJ. Haynie. The OIG, with full knowledge of the OGC, acted to give effect to 
Mr, Taylor’s interference with the process the Haynies were entitled to under the implementing 
federal regulations. 74 

Ms. Gray’s deposition testimony establishes her belief that the Haynies’ rights were 
further violated in this process: ' -' 

J Gray Dep.. appended as Exhibit 15, at 62: 19 - 63:9; 7 U.S.C.A. § 2279. 

' Gray Dep. at 65:3-12. 

: Id. at 137:13-18; 146:11 17. 

' Rosalind Gray understood Taylor’s complaint to allege, among other things, that Ms Gray had 
or was due to receive a kickback front P.J. for his settlement See id. at 164 I - 1 1 . This complaint was 
completely baseless. See also Luckrilz Dep. at 79: 14 81:14. 

J 7 (' F.R. Subtitle A. Pt. J5d.4 (entitling the complainant to a determination on the merits by the 
[ )ivector of the Office of Civil Rights); 7 t J S.( ’. A § 2279(h)( 1 ) 

IS - 
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Q: In your estimation, given all the circumstances, do you hcheve 
that Philip Ilaynie’s right to have his complaint evaluated and 
resolved on its merit was violated? 

A [Gray] . Yes. 

Q: Did you believe that at the time? 

A [Gray): Yes. 75 

F. Race Was A Motivating Factor For The USDAN Discriminatory Actions 

Race was a substantial motivating factor guiding the USDA’s actions against the 
Haynies, in violation of ECOA. 76 Local white farmers in the Northern Neck — even the very 
farmers who took part in USDA decision-making— often harbored and acted with racially 
discriminatory motives. 77 Time and again, the USDA made decisions adverse to the Haynies in 
concert with and capitulation to the racial animus from the white farming community, in 
violation of the Haynies’ rights. Like the CRAT report found with particular respect to the 
Southeast in general, 78 Director Gray observed that the award of loans and loan servicing by the 
USDA in the Northern Neck reflected an overall illegal preference for white farmers and an 
aversion to black ones: 


; .? Gray Dep at !52;.t4r20. 

n See 15 U.S.C. §§1691 et seq.; see also, e g., Cooley v, Sterling Bank, 280 F. Supp. 2d 1331,: 
1338 (M.D. Ala. 2003) (majority of courts analyze ECOA claims in the same manner as Title VII claims): 
42 U.S.G. § 2000e-2(m) (a violation of Title VII (employment) is established ‘when the complaining 
party demonstrates that race . . . was a motivating factor for the faction], even though other factors also 
motivated ’.he (action].’'); Costa a. Desert Palace, Inc.. 299 F.3d 838 (9th Cir. 2002); Venters v. 

City of Delphi. 123 F3d 9 at 973 n 7; foster v. Andersen , No. 96 C 596 i . 1997 WL 802106; Thomas v. 
VfJfV Football League Players Ass n. 1 31 F.3d at 202; Priie Waterhouse v. Hopkins, 490 l. S. ai 276 
(O'Conor, I . concurring); id. at 259 (White. J., concurring). 

See letters to Congressman Bateman, 3/22/85 (ROI at OCR -(>050 1 -507) (including name of 
huiunola Balderson. County Committeeman). 
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[Tjhere were a number of complaints; a lot of activity that was 
questionable. I think, considering the number of black farmers in 
the area and the number of complaints and their inability to get 
service. at various- times, that it [racism] certain ly was severe for 
that area and that number of fanners. . . . there were definitely 
problems of excluding the African-American farmers in that 
particular service area in participating in the programs provided 
by USD A ™ 


Testifying specifically about the situation in the Northern Nock, Ms. Gray reported that: 80 

[T]he County Committee was composed of fanners from that area 
who had received - mostly who had received USDA loans in the 
past. And it’s true they did have elections, and not all the people 
heard about the elections, and frequently these people returned 
themsel ves to serve as County Committees, and they got to decide 
for years and direct the federal programs in that area. And in one 
case specifically, I remember where the agent would - the agent 
told a white farmer not to lease his land to - that he had been 
leasing for years - to black farmers in that area because they 
weren’t going to approve the loan, and you certainly could get an 
operating loan by leasing the land. . . Or so and so was going to 
buy this black farmer’s land so don’t give him a loan. It was just 
horrible the stuff that was going on and the w ay there was a 
conceited effort in the community to acquire the black farmer’s 
land. 81 

.. . Only race-based discrimination explains the USDA’s actions. Mr. Chadwick cited the 


size of the Haynies' farm when he first told the Haynies they were ineligible for any additional 
credit, and he repeated it. to the state office. He did not in the first instance cite the loan limits; 
that came later. He did not ever, even in hindsight during the 1998 investigation, cite the lack of 
collateral; he did not ever cite lack of creditworthiness. Mr. Chadwick and even some of his 
superiors cited the size of (he Haynies 'farm. l,ater, he, his superiors and his successors cited 
the maximum ioan limits. Both “justifications” are demonstrably false pretexts. 


Gray Dep. at 118: 16 - 119:10 (emphasis added). 
H Id at 95: 1 8 20. 
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It was the si/e of the Haynie farm and the concomitant prospect of their economic 
advancement that hud upset the local white fanning community. It was the Haynie farm's 
growth that the w hite farming community tried to block, and it was the economic progress of an 
African ^ American farm family that the USDA acted to destroy. The USD A, having already 
granted the Haynies enough credit to create a huge debt burden and placed liens on all their 
assets, then capitulated to and acted in Concert with the locai white fanning community’s racial 
animus toward the Haynies. The USDA’s conduct effectively consigned the Haynies to 
economic death, despite the Agency’s dual mandates to keep farmers farming if at all possible, 
and to keep its decisions free of racial bias. 

After reviewing the facts related to the Haynies' complaint gathered by the OCR 
investigator, at least one adjudicator and then the Director of the OCR concluded that the 
Haynies’ rights under the ECOA had been violated by the USDA’s racially discriminatory 
decisions: 

Oh, I think it was intentional. And, you know, if you understand 
the way these county committees operate too, there’s no way it 
could be unwitting.” 82 

G. Responsible Disinterested Persons in the USDA’s OCR 
Found the Evidence of Illegal Discrimination Convincing 

OCR Investigator Temme was convinced by this evidence that the USDA had 
discriminated against the Haynies. 83 OCR Investigator Temme concluded from his review: of the 
record that the Haynies were treated less favorably than white borrowers whose loans were 


* 2 Mat 94:6-11.: 

KOI at 12 (OCR 00334) (redacted pursuant to Court Order). 
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serv iced hy the same FmHA office. 84 He also staled that the l JSDA’s conduct "deviated from 
the policies, of the department'’ 85 without any adequate rationale. 80 

At least one. and quite possibly more than one, OCR adjudicator was also persuaded and 
drafted an FAD recommending discrimination. 81 OCR Director Rosalind Gray was also 
persuaded; after reviewing the file and F'Al) in its draft forms, she determined that a finding of 
discrimination -was.. warranted and considered the Haynie case to be one of the stronger cases of 
discrimination that her office processed under her tenure. 88 

IV. THE HAYN1ES ARE DUE COMPENSATORY DAMAGES IN EXCESS OF 

TWELVE MILLION DOLLARS 

Assuming Defendants are liable, damages are due. Plaintiffs and Defendants agree on 
the key fundamentals of estimating damages in this case. The damage estimate produced by the 
Defendants differs greatly from the estimate produced by the Plaintiffs, however. 89 The 
difference is due to Defendants’ failure to construct a defensible model of Plaintiffs’ damages. 


. 83 Temme Dep., appended as Exhibit 13, at 106:13-14. 

86 Id. at 107: 18-22 (. , . fl]t’s their responsibility to provide investigator or an official an adequate 
business response why they deviated from their procedure, they were not able to do that.”). 

b ' See OCR-00063 (David Lacy drafted FAD reconunending finding of discrimination): Gray 
Dcp at 5 1: 10 - 52:9 (Shawn Vance possibly drafted the first FAD recommending a finding of 
discrimination). 

** Sec Gray Dep. at 65:3-12; 62: 1-5 (". . it was a. . . very detailed investigatory file with that 
report. . . and the activities that had been described certainly warranted some kind of relief ) 

R See Defendants’ Expert Report with Exhibits (“Trostle Report"). Exhibit Trostle-1 io the 
Deposition ot Ronald G. Trostle ( Trostle Dep ”). deposition exhibits appended as Exhibit 22; Plaintiffs ' 
Expert Report with Exhibits C'Kamhhampaly Report”). Exhibit Kumbhampaty-1 to the Deposition of S. 
Murtlty Ramblumpaty (“Kambhainpaly Dcp.”). deposition exhibits appended as Exhibit 20. Both Patties 
captioned their expert reports as a declaration and intended them to l»e treated as swum testimony, but 
both tailed to execute the declaration in the form required by 28 l; SC’. § 1476. For ease and clarity, 
those declarations are. referred to herein as expert reports. 
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As explained below, Defendants’ model ignores or misconstrues key information about 
Plaintiffs' operations and rests on insupportable assumptions. In fact. Defendants’ conclusion 
shat the damages estimate is a negative $2%, 607 may be interpreted to mean that Plaintiffs 
actually benefited from the adverse race discrimination. 00 This Court should reject Defendants’ 
damages estimate its methodologically flawed. Wrong on the facts, and implausible on its face’ 
A. The Methods and Other Points of Agreement Between the Parties 
The Parties agree on eight basic fundamentals of the damages estimate, asfol lows: 

(1) The Parties agree that the “net income analysis" is the proper method to address 


the question of economic damages in a case such as this one. 91 The damages equation assumes 
liability, and that the correct form for that equation is: 92 


Esti mated net farm income 
absent discrimination; 
(a/k/a the minuend) 


Actual net farm income, 
given discrimination; 
(a/k/a the subtrahend ) 


Economic damages, 
a/k/a the difference 


The difference between the minuend and the subtrahend is the estimate of damages. 

The way the methodology is developed is that we assume that a 

farmer with a comparable type of farming operation, operating 

without discrimination, what their income would have been. Then 

to the extent that their income was less than that, we attribute that 

to the alleged discrimination. 93 •• V ■ 

Further, the Parties agree on the method of calculating the minuend across crops and hogs. 

,(2) The Parties agree that the key to estimating the minuend in the net income 

analysis equation is to identify existing data that approximate as closely as possible the operation 


90 Trestle Report at 4. 4(1),. 

91 Trpstle Dep. at 30:14-19, appended as Exhibit 21. 

92 id, at 30:5- 1 9. 
hi at 30:14 -19. 
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Plaintiffs would have had if their operation had not been affected by discrimination ' !J As 
evidenced by their respective models, the minuend must be a composite estimate based on 
commodity-specific estimates. 95 

(?1 Both Parties assume that the underlying aggregated data is free of discrimination, 
without attempting to control for discrimination in any other fashion. 96 Experts for both Parties 
acknowledge that the “discrimination-free” minuend misses the goal of actually being 
dsscrimination-frec to the extent it reflects “the impact of whatever discrimination is embedded 
in those average numbers that affects the yields and costs.’’ 97 

.. (4) The Parties agree that the key to estimating the subtrahend is to reflect as 
accurately as possible the actual experiences of the Plaintiff. 98 

(5) The Parties agree that consistency in the source of data and unit of measurement 

is desirable to avoid inadvertently introducing unidentified and unintended variation between 
00 

sources. 

(6) Experts for both Parties agree that there is no economic justi fication for . 

calculating the economic damages in anything other than present value dollars. 100 The 

Defendants’ "deduction” of $2,657,168 for present value dollars was driven by instructions from 


94 See id. at 128:3-10; Kambhampaty Dep. at ! 17:1. appended as Exhibit 19. 

See Trostle Report at Exhibit J; Kambhampaty Report at Exhibit F. 

% Trestle Dep. at 232: 5-233:22. : 

9 ’ M. at 233:5-8; Kambhampaty Report ‘J 13. 

98 Trestle Dep. at 1 16: 11-1 28: 1 ; Kambhampaty Report 1 13. 

"Trostle Dep. at 33:5. 128:12-17. 249:4-8. 

,m Id. al 101:22 - 103:15; Kambhampaty Report 'J 18. 
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the law yers, without economic justification. ,0 ' Defendants' expen acknowledged that there is a 
well -recognized difference between inflation and interest and that there is no economic 
justification for denying the value of damages adjusted for inflation by the Consumer Price 
Index, as Plaintiffs' model did. it>? 

(7) The Parties agree that the Defendants’ expert report, not the Plaintiffs’ report, 
contained an error in its mathematical calculation. 103 

($} Both Parties’ expert calculations used yields measured per planted acre, and 
Plaintiffs did not, as Dr. Trostle had erroneously concluded, use yields per harvested acre. 104 

Although Defendants agree with Plaintiffs on the fundamental methods underlying the 
damages estimate, their model is fatally Hawed because of the manner in which they 
operationalize (or fail to operationalize) the methods. Defendants adopt insupportable 
assumptions about Plaintiffs’ projected operations and ignore existing data that more closely 
approximate Plaintiff’ operation. And, while they emphasize the importance of using a data 
base with internal consistency. Defendants use anything but a consistent set of data. 

B. Identifying the Right Farm Type for the Minuend 

The key to estimating the discrimination-free net farm income in the damages equation is 
to identify the existing data, , the composite farm type, that approximates as closely as 


1,1 Tfostle Dep. at 53:17 - 58:4. 
m Id at 57:1017, 101 22 - 103 15 
103 Trostle Dep. .at:50:5 - 52:22, 
m jiL at 170:2 - 172:17; 
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possible the operation Plaintiffs would have had if their operation had not been affected by 
discrimination. 105 On this there is no dispute. 

Defendants’ estimate of net farm income in the minuend is based on the average yields 
for all farms in Northumberland County producing the crops the Haynies produced (hogs are 
treated separately), the average Virginia state prices for those commodities, and the average 
costs Of production (COP) for all farms in the various regions for producing those 
commodities. 106 In other words, the farm type Defendants selected as that most closely 
approximating the Plaintiffs’ discrimination-free projected farm, is defined by a single concept: 
geography. 

In using geography-based averages. Defendants ignore virtually 107 all other available 
farm variables— such as farm organization, production technology including best practices, size, 
volume of sales, age, education and primary occupation of farm operator, and others— that 
correlate with either (a) yield and/or (b) cost of production and, therefore, (c) net farm income. 108 
These telling variables arc masked in the average. 109 By doing so, Defendants effectively adopt 


; ,<15 W. at 128:3-10. . r . 

106 Trestle Report fjf 16, 58. Both Parties used state prices: it is the best reliable data available. 

107 Defendants ostensibly operationalize two farm-related variables — number of acres and bulk 
discount — but neither of these is operationalized to fairly model the Plaintiffs' projected farm, points 
elaborated below. 

10H See. e g., America's Diverse Family Farms. LiSDA, ERS AIB No. 769. 2001. appended as 
Exhibit 23: Robert Hoppe. Robert Green. l)a\id Banker. Judith Kaihucher, and Susan Bentley. Structural 
and Financial Characteristics of I S. Farms, 1993: J8 lh Annual Family Farm Report to Congress. I \SDA, 
ERS. AIB No. 728. ap[>ended as Exhibit Kamhliampaiy-3 to Kambhampaty Dep.: J.mda Foreman. 
Characteristics and Production Costs of U S. Corn Farms. USDA. Statistical Bulletin No. 974, 2001. 
appended as Exhibit Karnhharnpaty-6 to Kambhampaty Dep. 
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• he premise that all farms and all farmers- -whether retired, part-time, small family farms or 
large family farms with high sales — within a particular locale 110 arc identical in terms of net farm 
income per acre. Stated differently, Defendants take the position that the “best estimate of 
econdmie damages” 11 - of any farmer’s discrimination- free net farm income is derived from the 
average per acre net farm income for all farms, undifferentiated. 

Obviously, it violates the premise of the damages equation to use the average of all 

undifferentiated farms as the basis for an estimate where, as here, additional record evidence 

establishes that the farm operation to be estimated is not best approximated by the average of all 

available existing information. Hypothetically, at least, Dr. Trestle agrees: 

Q: If you had a farmer who used what I'm going to call his "best 
practices," and I think that’s sort of an industry term, and had a 
large operation in a county that was populated with a large number 
of part-time farmers of small farms, wouldn't you expect 
significant differences both in yield and cost - or we don't need to 

separate them out, we can say in return - from what's the -- what 
the average is for that county? 

A [Trostle]: If you're comparing one individual with best practices 
with the average for everybody else, yes, I would. 112 



Q: . . . [E]ven though ... you have testified that using large farm 
or mid-cost national statistics brings with it assumptions that you 
don’t think are valid, to some extent does the large farm and mid- 
cost statistics capture these best practices large-farm characteristics 


09 An average, a measure of central tendency, describes sameness, or the “aiike-ness" aspect of a 
set of data points. It ignores the dispersion, variance, or "different -ness" of that same *el of data. And 
perhaps more importantly, it masks interaction effects of different variables, such as the association 
between college education, full-time occupation as a farmer, and volume of annual sales. 

The term “locale” here is used to refer to whatever place or area is being used by Defendants 
as the reference point. The term ' region' - is avoided, because Defendants used that specifically in relation 
to their COP estimates. 

Trostle Dep. at 32: 13 - 33:6. 

1 U at 182:6-16. 
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that may be masked in a county where the farmer is small, pan- 
time? 

A (Trostlc): In general, I think that’s a fair assumption. 1 11 
l.'nderthe circumstances, given the available data and the task at hand. Defendants made an 
indefensible choice of data Consequently, Defendants’ model must Ik* rejected in total in favor 
of Plaintiffs’ model. 

First, the Defendants’ geographical type does not closely approximate the Haynie farm’s 
characteristics. The Haynie farm is simply not the average Northumberland County farm or the 
averagesoutheast region farm with respect to size of operation. Even at the beginning of the 
damages period, the Haynie farm was at least 10 times the size of the average farm in 
Northumberland County and the average farm in the southeast regions.’' 4 Furthermore, the 
Haynie farm is not typical of the farm enterprise that dominates and defines the southeast 
regions. Locale simply does not capture the essence of the projected Haynie operation . 

Second, as it is employed in this analysis, the geography variable doesn’t define much at 
all. It is given various definitions, which introduce inconsistency in the underlying data. It is 
defined one way for yields and another way for cost of production. It is defined differently for 
each and every commodity. It is not defined consistently over the damages period. In addition, 
it is defined over-broadly. It encompasses portions or all of as many as 10 states on the Atlantic 

n3 hi at 184:3-10. 

Forty percent of die farm operators in the Northern Neck in 1982 were principally occupied 
by something other than fanning: the average farm size for the Non hem Neck was less than 275 acres, 
and only four percent of the farms in the area were larger than 1000 acres. This made the Haynie farm a 
stand-out It was even more of a stand-out because of the race of the operator: of all fauns in the 
Nortliem Neck, only 1 Vk were operated by black farmers and less than 47c had percent of the black- 
operated farms had annual sales of more than S 10.000. See supra. Statement of I irulispuied Mater ul 
Facts, notes 3-4 and related text. Recent data indicate that die average size of a farm in the seven states 
with the majority of their land mass contained within the Southern Seaboard Farm Resource Region is 
less than 250 acres and in Virginia is 200 acres. See infra, note 164 
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and Gulf' coasts,' 15 as well as, in some circumstances. Pennsylvania, Kentucky, Tennessee and 
Arkansas. Further, it is defined in such a way that it does not necessarily include the location of 
Plaintiffs' farm or even ihc state in which Plaintiffs’ farm is located. Clearly, this variable is not 
consistent in its meaning; »>., its meaning is confounded and difficult to interpret. 

On its face, choosing the average of all farmers in (he Plaintiffs’ locale as the prototype 
for the estimate of discrimination-free net farm income is cynically perverse and would cheat the 
Plaintiffs of their due. Plaintiffs’ farm was not average, and was not percei ved as average. 

When it was only about twice as large as the average farm, back in 1977 when the Haynies were 
starting out, there was no trouble. Then, when the Haynie operation became noticeably larger 
than the average, and dearly positioned for additional growth, there was lots of trouble. Size, 
With its clear promise of success and the concomitant pride of the local blade community in their 
native son, triggered the expression of the race-based hostility: this African-American farm 
enterprise was getting too big. Size is what the USDA initially identified as the reason for 
denying additional loans to the Plaintiffs. Incredibly, now, more than 20 years later. Defendants 
want to restrict Plaintiffs to the economic experience of the average size farmer for the locale. 
This is clearly not what Plaintiffs would have had but for discrimination. 

Defendants' use of geography-based averages as their prototype for Plaintiffs 1 projected 
farm was driven by decisions made more than three years ago by the Pigford Track B Team in 
the USDA’s Economic Research Service (“ERS”) group discussions of how to prepare expert 
reports in those cases. 1 i0 In estimating damages in the Haynie case. Dr. Trostle appears to have 


I hese include Delaware. Maryland. Virginia. North Carolina, South Carolina, ( ieorgia, 
Alabama. Mississippi. Louisiana, and Texas. 

* Trostle Pep. at 18:22 73:21 
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treated the methodology created, largely without his participation, for the Pjgford Track B cases 
as a icadtiy available convenience, rather than a carefully reasoned basis for estimating damages. 
The LRS had used geography based analyses for the Pigford Track B cases, and it was presumed 
the Haynie case would also rely on geography-based data. 1 1 ; It is remarkable that a geography - 
based approach is currently disfavored by HRS analysts for the task of explaining (or, 
alternatively, estimating) net farm income except when it comes to paying damages in 
discrimination cases. 118 Whatever the explanation in other cases, such an approach is certainly 
hot appropriate for this Pigford opt-out case involving a large and sophisticated farming 
operation that is hot average by any measure. 

1. ‘‘Regional” Costs of Production 

Defendants state that they use regional cost of production (“COP”) data in estimating the 
minuend of their damages equation. 1 19 Actually, Defendants rely on various regions, not just 
one, for their COP estimates, although their report does not disclose this fact. One of the regions 
Defendants rely on is the Southern Seaboard, a large land mass first identified in 1995 in the 


' ; ^ 7 .Zdf,; at 22:3-19'. v ■ 

: lla A review of other damage estimates made in the Pigford Track B cases identified in Dr. 
Trostlc’s disclosure statement reveals that geography-defined averages is the only method Dr. Trostie has 
used to operationalize the net income analysis in discrimination cases. See Exhibit 24. Certain Pigford 
Track B Case Damages Reports (redacted per Court Order). Apparently. Dr Trostie has not seen a black 
farmer plaintiff in a discrimination case that he thinks warrants anything other than an estimate based on 
an average Tins fact, along with his deposition testimony regarding Pigford Track B Team group 
discussions suggest that the geography -based average may have been the only method used in ail Piujord- 
rebted farmer discrimination cases. Indeed, this may well be the IJSDA s blanket approach to obtaining 
the minimum damages estimate in race discrimination cases: USDA Economist Dargan (ilaze did the 
same thing in the Warren case before Administrative Law Judge Constance O'Brynnt. Judge < VBrvant 
found the methods and results unreliable and implausible and did not credit them. See Determination, In 
re Will Sylvester Warren. USDA Docket No. 1 194, HUDAlJ No. 00-19-N'A. December 17. 2002, at 
appended as Exhibit 25. 
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USDA’s ERS Farm Resource Region map. 120 These new regions resulted from an effort to 
“develop agriclimatologieal farm resource regions that had similar production technologies.’- 21 
Long dissatisfied with its old geography-based Farm Production Regions because they mask 
important diversity in farm operations, the ERS explained the advantages of the new ones: 

Since the early 1900s, USDA analysts have sought to 
identify patterns in U.S. farming that might further the 
understanding of differences in financial performance of farms 
and the economic well-being of farm households. The [new] 

Farm Resource Regions are derived from four sources: a cluster 
analysis of U.S. farm characteristics (Sommer and Hines), the old 
Farm Production Regions, USDA’s Land Resource Regions, and 
NASS Crop Reporting Districts. County clusters, based on 
commodities produced, have shown that a few commodities tend 
to dominate farm production in specific geographic areas that 
cut across State boundaries. The climate, soil, water, and 
topography in localized geographic areas tend to constrain the 
types of crops and livestock that will thrive there. The old Farm 
Production Regions, in following State boundaries, necessarily 
group unlike areas together because a single State often 
encompasses different soils and topography . m 

Cluster analysis employs the logic and language of typologies. Its goal is to son a set of 
data into types (clusters), by maximizing the between-type differences and minimizing the 
within-type similarities, thus identifying types that are internally homogenous and externally 
distinct. 123 The ERS county cluster analysis produced a set of 12 diverse farm enterprise types, 


Tronic Dep. at Exhibit Trostle ~6. 

Trostle Depat 156:2-3. 

" See Farm Resource Regions, Trostle Dep. at Exhibit Trostlc-6 (emphasis added. 1900 is not ,i 
t> pographical error) 

See Diversity in U.S. Agriculture: A New Delineation by Fanning Characteristics. I LSI) A 
i’KS. A HR No. 646. 1991. at 2-3, appended as Exhibit 26. 
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based on 27 variables at the county level from the 1987 Census of Agriculture: J 9 Farm 
enterprise variables. 5 resource variables, and 3 fartn-non farm interaction variables. 1 ’ 4 

The first, strongest, and most cohesive and independent cluster to emerge in the analysis, 

cluster 1, was the corn-soybean -hogs cluster: 135 

Sales of corn, soybeans, and hogs make up 64 percent of total farm 
sales in cluster 1 compared with 22 percent for the United Slates 
(app. table 4). The counties in cluster 1 also account for almost 75 
percent of U.S. sales of the three commodities. A vast majority of 
the cluster 1. counties are in the Com Belt. 126 

The Northern Neck of Virginia falls in cluster l. 127 (Cluster 1 is depicted in red on the 
county cluster map.) This is clear evidence that, with respect to the 27 variables included in the 
cluster analysis — which does not include geographic variables because they are reflected in the 
constraints those natural resource variables place on the enterprises that thrive In the localized 
geographic area — the farms in the Northern Neck are more like the farms in the Corn Belt 
than they are like the farms in the Southern Seaboard. In fact, there are only a handful of very 
small pockets of cluster 1 counties in the entire Southern Seaboard, indicating that com, 
soybeans, and hog production are not typical in the Southern Seaboard, contrary to Defendants; 
expert testimony. 128 

A look at the COP for corn and soybeans, the two crops that define cluster 1 , 
demonstrates that the average southeast farm is not a valid prototype for a cluster 1 farm. In 


See id. at 2 & App. Table I. 

Id. at 3 & App. Table 1 . 

‘'Id ai 3 

' Id. at 5. Map: “Twelve Multicounty clusters show patterns of agricultural diversify.” 
* rroslle Dep. at 167:8 168:17. 
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1906, corn-growers in the southeast region planted an average of 66 acres of com, resulting in 
higher costs of production than in other regions in part because the cost of equipment is spread 
out over fewer acres. 1 ’ 9 The Huynic operation would have planted 45 times that amount com 1 
resulting in a far different per acre COP estimate for com due to the capital recovery on 
equipment alone Capital recovery is the return on investment in equipment and machinery that 
results from having a large number of acres under cultivation. 13 ' ERS analysis report a $15.13 
per acre cost differential between southeast com producers and com producers with more than 
750 planted acres.’ 32 Treating the large Haynie farm as such rather than restricting it to the 
average for southeast producers of soybeans in 1996 would make a difference of $45,874 in net 
com revenue for that year alone, n ' all else being equal, more than double the Defendants’ 
estimate of net com revenue for that year. 134 Further, ERS analysts report a differential of 
$12.48 between these two groups that is directly attributable to the favorable capital recovery on 
the value of machinery and equipment alone. 133 This would make a difference of $37,839 in net 


119 ..Foreman, Characteristics and Production Costs of U S. Corn (“Foreman”), at 10, appended as 
Exhibit Kambhampaty-6 to Kambhampaty Dep. 

130 Kambhampaty Report at Exhibit F. relating to projected cropland under cultivation. 
Defendants accept the Plaintiffs’ projections of growth and adopt them for their own estimate, although 
with reservations. Trostle Report'S 29- Dr.. Trestle admitted that his reservations were riot well-informed 
and that only someone familiar with the rent situation in that particular area could make a judgment as to 
whether such growth was realistic. Trestle Dep. at 227:1 - 228: 19. 

1-1 Foreman at 4. 

n2 Id. at Tables 4 & 10. 

1 ' Id. The coni calculations used to derive the numbers presented are as follows: 

[(S242.8 1 SE COP) ($227.68 ( OP for > 750 acres)! x (3032 1 laynie com acres) $45,874 i f, 

14 Trostle Report at Exhibit J. relating to com. 

! ' s Foreman at Tables 4 & 10. Tire calculation is as follows: 
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return on just corn equipment and machinery for just one year, attributable solely to the 
capita I recovery costs. 

Soylteans present a similar situation. ERS anajysts report that in 1997, southeast soybean 
producers planted an average of ! 58 acres and a COP of $147.52 per acre. 1 * f he 1 laynie farm 
would have planted 2343 acres, about 15 times as much soybean. 1 ’ If the Haynie farm were 
treated as a producer of 750 or more acres of soybeans, with a COP of SI 35.94, ! '* the difference 
in the net soybean revenue for 1997 would have been $27,132, of which $3,889 is attributable to 
capital recovery costs alone. 

As these two examples demonstrate, the Defendants’ scheme of multiplying the Southern 
Seaboard’s average farm COP— which does not reflect any variance in the statistical 
information--- by the number of acres in the Plaintiffs’ farm, does not begirt to provide a fair 
approximation of the Plaintiffs’ farm operation. It systematically underestimates a COP for a 
farm with a large number of acres under cultivation by ignoring just this one aspect of variance 
in the data: size. If the variance in the statistical information with respect to aspects of the 
Haynie Operation were taken into account, such as the fact that the Haynies obtained fertilizer at 
discount prices, regularly planted com after soybeans, and that the operator was under 65, 
college educated, and engage in farming as a full-time occupation, then the Haynie farm is 
arguably a “low-cost producer.” In that case, all else being equal, there would be savings of 

{($70,37 SE capital recovery) - ($57.89 capital recovery for > 750 acres)] x (3032 Haynie corn 
acres) ~ $37,839 attributable to capital recovery for corn COP for one year atone. 

5 36 Linda Foreman & Janet Livezey, Characteristics and Production Costs of tf.S. Soybean Farms,. 
IJSDA, ERS; Statistical Bulletin No, 974-4, 2002 (“Foreman & Livezey’'). at Table 4, appended as 
Exhibit Kambhampaty -7 to Kambhampaty Dep- 

Kamhhampaty Repwt al Exhibit E 

Foreman & I.ive/cy at Table 10. 
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$180,161 tom COP for one year alone, of which capital recovery on (he value of machinery and 
equipment alone accounts for $67,64.1.’ Masking the variance in the statistical information In 
considering only the average statistics works against making a meaningful tit between the 
available existing data and the Plaintiffs’ projected farm operation. Doing so also happens to 
grossly underestimate the economic damages for any farm operation that is not merely an 
"average” farm operation. 

While the Defendants insist on a geography-based averages approach, they do not 
consistently use data for a single region for all enterprises over the time period. In fact, only data 
collected in 1995 or later — the last third of the Plaintiffs’ damages period- -represent averages 
from the Southern Seaboard region. For two-thirds of the damages penod. Defendants base their 
estimates on data points from the older, disfavored Farm Production Regions, which follow state 
boundaries, and do not even take into account either agriclimato logical factors, let alone 
important farm characteristics that explain farm net income. 140 Furthermore, Virginia data was 
not even necessarily included in the data on which Defendants relied to construct their estimates. 
As Defendants’ expert testified: 

And for corn . . you see that Virginia is in no region. 

That signifies that com production in Virginia, relative to the com 
production in the rest of it (the United States] wasn 't large enough, 
wasn’t significant enough to be included in the surveys. 

But I looked at it and said 1 can either include it in the Lake 
States or l ean include it in the Southeast Region, which includes 
North Carolina. And I said it seems to me to have more 


1 Foreman at 4. Tables l & 4: . . . " 

w 1 rostlc Dep. at 156: 10- 1 5, 155:?. I - 156 4 (". they tried (o define regions that were 
consistent across all commodities, and therefore, ihcy went and tried to develop agriclimaiological farm 
resource regions lhat had similar production technologies. That was not a standard for developing this 
| indicating the old Farm Production Regions|.”) (emphasis added). 


35 --'. 



1105 


similarities with the southeast than it does (he 1 .ake Stales. And 
particularly if you look at. you know, sort of do eyeball 
comparisons. 



For com . Virginia is not represented I include it in '.lie 
Southeast Region, which is adjacent to Virginia, being adjacent to 
North Carolina, which is in the region. 

For barley, it is included. Virginia is included in the 
Northeast Region. 

’ ***•*•: v 

Soybean production, similar to com, is not - in Virginia 
is not in the survey but North Carolina is. 1 included it in the 
Southeast Region, which would be consistent with the way the 
Southern Seaboard in the new system is set up. 

And finally, wheat, which doesn’t show up on this map, but; . 
it is in the Southeast Region/ 1411 It’s truncated from page to page 
(indicating). And hogs are in something call the South Region 
(indicating).' 42 . ■. ■' 

In other words, while Defendants selected geography-based data over other available data, they 

do not even rely on data that necessarily includes the place, either the county or the state, where 

Plaintiffs’ farm is located. It is clear that Defendants have not maintained the meaning and 

integrity of the defining characteristic of their prototype for Plaintiffs’ farm. Defendants’ choice 

of data, iri light of the information available, defies legitimate explanation. 


,J In fact, this statement is incorrect. Virginia was not one included in tjte survey conducted for 
estimating wheat costs of production, and tlierefoie no Virginia farms are included in the Southeast 
Region for wheat. Like com and soybeans, data from V irginia wheal farmers does not figure into the 
Southeast Region estimates that Defendants relied on. The Soutlieast wheat region was comprised of 
Arkansas. Georgia ami North Carolina. See Exhibit 27 (legible map of Wheat Production Regions). 

’ 'Trestle l)ep. at 1 55:4 - J61. 14 (referring to uutps) & Exhibit Trestle 7 (emphasis added). 
These features of Defendants’ analysis an* not disclosed in the expert report 
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Furthermore, Defendants' choice of COP data docs not reflect consistency as a priority, 
as they claim. Defendants emphasize the importance of consistency of data and attempt to 
justify the selection ol geography-based data on that concern: 

... I didn’t want to use one component of cost production from 
one source and another component of cost production from another 
source. That 1 wanted to keep the comprehensiveness and the 
internal consistency of the data. 143 

Yet. us demonstrated above, this is exactly what Defendants do; they changed data bases with 
each commodity, and across time for each commodity. 144 There simply is no consistent category 
of data that informs the GOP estimates in Defendants’ analysis. 

Defendants further destroy any meaning whatsoever in the vari-regional COP estimates, 
when they inflate the COP prototype estimate. 143 Defendants are aware that certain erop yields 
produced by farmers in Northumberland County historically have been significantly higher than 
in the vari-regions from which they derived their COP estimates. 146 This difference should have 
been viewed as reason to treat the Northern Neck as dissimilar from the region. Indeed, the ERS 
analysis of com production costs expressly notes that the southeast’ s hotter climate and uncertain 
rainfall results in lower com yields; similarly, soybeans in the southeast have lower expected 
yields than elsewhere. 147 The more temperate climate of the Northern Neck, with its more even 


141 TrostlcDcp. at 128:13-17 

Id. at 162:6-9 (“Q: So you have one data series one year (for each commodity) and another 
data series another year, and you have put them together. A: 1 pul them together.”). 

145 Trostle Repon at 9. 

,46 Id. at 9,1 14. 

’ Foreman at 10. Foreman & Livezcy at 13. 
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precipitation and available groundwater, could with good reason t>c expected to produce heller 
yields than the average for ihe southeast. 

Instead, the Defendants "adjust” for this advantage of higher yields by essentially wiping 
it out. As GOP increases, the damages decrease, all else being equal. Thus, Defendants’ 
“adjustment” to the Van-regional COP effectively drags the net farm income estimate back: down 
toward the average return for the regional farmer in whatever region was used to define the COP 
: for that crop and that time period, cither before or after 1995. The “adjustment” is accomplished 
by multiplying the ratio of Northumberland County yield to the lower vari -regional yield by 75% 
of the variable costs of production 148 for the vari -regions. 1 ® 

For example, if the com yield in 1989 in Northumberland County was 33% higher than 
the corn in the southeast corn region, then in the Haynic estimate, the regional COP for corn was 
adjusted upward by 25% of the variable costs of all farmers producing com in Kentucky, North 
Carolina, and South Carolina. Or, in the case of wheat, the higher yield differential for the 
average Northumberland County fanner who grew wheat was discounted for the years 1995 - 
2002 by 75% of the average variable costs of production for all farmers who grew wheat in the 
Southern Seaboard, and for the years 1982 - 1994 by 75% of the average variable costs of 
production of all farmers who grew wheat in Arkansas, Georgia arid North Carolina. As 


14 T he variable costs of production include things such as seed, fertilizer, chemicals, custom 
operations, fuel and electricity, repairs, hired labor and more Trostle Report at 9. 

Apparently, this is the standard Pigford Track B case method whenever yields anywhere are 
higher titan the regional average. As can be seen from die damages reports submitted, downward 
adjustments to high yields were taken virtually any time there was a high yield, without written 
explanation fordoing so. Further, it is interesting to note that the adjustment factor varied across cases, 
from about 15*-"< of variable costs to over ItJO'i. 
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Defendants’ expert explained, wheat is grown where you cannot grow anything else. ' 11 St), 
although in the Northern Neck, where the soil is fertile, precipitation is fairly even throughout 
the year, the climate moderate and the growing season long, and farmers grow winter wheat 
; because i! double-crops nicely with a summer soybean crop, the Defendants have denied to the 
Plaintiff most of the benefit of the favorable climate and land with this “adjustment.*’ 

Defendants offer no adequate or convincing justification for this downward “adjustment” 
for higher crop yields. In the absence of any evidence that, for example, the soil in 
Northumberland County requires more fertilizer and chemical application, the justification for 
the adjustment is elusive and certainly not stated in Defendants’ expert report. In fact, 
.Defendants’ own ERS has noted that in the case of soybeans, the COP for the Southeast is about 
the same as for other regions, but that the yields in the southeast are significantly lower/ !>;. 
Further, test plot studies from Virginia Cooperative Ex tension Service demonstrate that the 
soybean yields in the Eastern Virginia, including the Northern Neck, on properly-managed 
farms, are considerably higher than average . 151 Thus data cited by the expert for the Defendants 
is inconsistent with applying Northumberland County average yields for the large, well-managed 
farm in the Northern Neck such as the farm Plaintiffs would have operated absent discrimination. 

On the one hand. Defendants simply deny to the Plaintiffs most the benefit of the 
Northern Neck’s prevailing favorable agriclimaioJogical conditions on yields— the long 
temperate growing season, steady precipitation, flat topography and abundant ground water 

Trestle Dep. at 168: 18-19 (“Let me clarify. Wheat increasingly is grown on land that isn’t 
suitable for anything else."). 

' Foreman & Livezey at I V 

Trosilc Dcp. at 185:1 - 186:6, Trostle Report *1 27 (reporting soytwan yields of 36.2 bushels for 
acre for double-cropped soybeans and 44.8 bushels per acre for full -season beans). 
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Yet. if there is any legitimate justification whatsoever for the inclusion of the Northern Neck 
farm in the various southeast regions, it has to he the climate and soil. It is remarkable that 
Defendants quickly abandon this perspective when it is convenient. So much for the integrity 
and consistency of the data: it can be inflated as convenient, to cease to represent the regional 
averages obtained. But. in doing so, Defendants have revealed that geographical location — the 
defining variable of Defendants’ farm prototype — really has no legitimate meaning in their 
analysis. Y'\' •' • 

2. Defendants’ Choice of Data Maximizes Rather than Minimizes the 
Effects of Discrimination in the “Discrimination-Free” Minuend 

Defendants employed the average COP in the southeast vari -regions for the calculation of 
the minuend— the “without discrimination” component of the equation. 152 Defendants’ choice of 
data maximizes the presence of discrimination in the underlying data, not the absence of it. 

First, the Southeast has a highly disproportionate share of minority-operated farms, providing a 
disproportionately greater opportunity for race discrimination to operate and be reflected in the 
statistical averages. 153 Further, as noted above, the USDA’s CRAT reported that the complaints 
of discrimination at the county level that interfered with minority farmers’ ability to be 
successful producers were most prevalent in the Southeast region of the country. 154 Thus, the 
only reasonable assumption is that effect of discrimination based on race would be greater in 
data derived from the Southeast farmers than anywhere else in the nation, /.<?., than any other 
data the Defendants could have possibly chosen lor tltcir COP estimate. 


Exhibit 2S 

is» 


Trostle Dep at 155:4 -- 161:14 (referring to maps) & Exhibit Trostle-7. 

See Map. Distribution of Minority Operated Farms. 1982. CRAT Report at 19. appended as 
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In addition. Defendants elected to use Northumberland County averages as their 

Ixnchmaik for average yields The testimony on record in this case by former USDA OCR 

Director Gray established that the locai office serving Northumberland County lor much of the 

damages period is the single local office that produced more discrimination complaints from its 

customers than any other local office in the country: 

. . . that office in Virginia at one point had more complaints than 
any other individual office. Which is not to say that the state of 
Arkansas didn’t have the largest number of complaints. But that 
particular office in Virginia had the largest number of complaints 
than any other office. 1:0 

Thus, wittingly or not, Defendants have built in as much discrimination in their discrimination- 
free component as was possible, given their selection of data defined by location. 

3. Bulk Discounts 

Defendants concede that the size of the projected Haynic farm operation would enable 
them to purchase seed, chemicals, fertilizer, and fuel at bulk discount rates. 1 * * * * ’’ 6 Defendants’ 
expert assigned a savings of 5% of those variable costs. Dr. Trostle acknowledged that he had 
was not personally knowledgeable about bulk discounts unci had not located any survey results 
on the subject. 15. He further acknowledged that he had not heard of and did not research dealer 
discounts/' 8 In the absence of information or knowledge. Dr Trostle had telephone 
conversations with a few contacts in central Kansas and one contact in Southwest Virginia on the 


1 Gray Dep. at 92:1-6, 90: 15 93:3. Data from Arkansas were included in the COP estimates 

for v\ heal for at least two-thirds of the Plaintiffs’ damages period. 

M Trostle Dep. at 145 4- 18. 

17 Id. at 110:1 14. 

W M. at 106:2 - 107:17. 
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. subject. 159 As such:, this 5% figure simply does not meet the standards of expert testimony under 
Fed, R Evid. 702, 160 It is ndt based on any reliable study and it is not the expert’s Own opinion 
based on his knowledge or experience. It should not be credited; 

In fact, the Haynie farm enjoyed far mere significant discounts in his farming operation 
than an average 5%;. With its trucks for hauling and its storage facili ties, the farm made bulk 
purchases of chemicals, fertilizer, fuel and seed. 161 In the period around 1985, the discounts the 
farm realized ranged about 10- 1 5% for seed com, 15-18% for chemicals, and 25 - 30% for 
fertilizer. ! 6? The discount on diesel fuel, which was purchased in 7500 gallon lots and stored in a 
10,000 gallon tank, ranged depending on the market; this discount was, in Plaintiffs’ experience, 
never less than TO cents per gallon and, on occasion, spiked to a 30-cent-a-gullon discount. 163 

4. Defendants Refuse to Treat Plaintiffs’ 

Projected Farm as a Large Farm 

Aside from the bulk discounts (which are underestimated by a large margin). Defendants 
take account of the Plaintiffs’ large farm only one other way: by multiplying the number of 
acres of the projected Haynic farm by the per acre results for estimated net farm income— which 
were based on the average for all farms for Northumberland County and the average for all 


139 Id. at 106:2 - 108:4. 

160 Fed. R. Evid. 702 reads as follows: If scientific, technical . or other specialized knowledge will 
assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an 
opinion or Otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the 
product of reliable principles and methods, and (3) the witness has applied the principles and methods 
reliably to the facts of the case. . ■ " . 

,t ‘ l Philip Haynie Decl. 19. 

If,: hi. J Barrack Decl. 1R4 6. 

0 Philip Haynie Decl *j| 20. 
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farms for the various southeastern regions. This is apparently an attempt to create the 
appearance of treating the Ilayrtie farm as the large farm it is without actually doing so. 

Effectively, Defendants treat the Haynie operation, which was projected to grow from 
just under 3000 acres in 1 984 to more than 5000 acres in 1995, as if it were really 12 to 20 or 
more 250-acre 164 farming operations, each with its own cost of production, including 
equipment , facilities and overhead. In fact, of course, the projected Haynie farm is (and the 
actual tine was) a single large family farm consisting of 3000 to 5000+ acres of owned and 
rented cropland. The difference in the models is huge, and Defendants have failed to 
appropriately model the Haynie farm. 

Not only the Defendants’ own ERS, but anyone knowledgeable about farming, knows 
that (as with most enterprises) production technology, economies of scale, capital recovery 
(discussed above) and certain other efficiencies are important correlates of the size of operation, 
and that on a per acre basis, the COP for large farms is significantly lower than for smaller farms 
for many reasons. These factors are understood to be the difference between an enterprise that 
fails and one that not only survives, but thrives. 165 


164 This 250-acre figure is a generous estimate of the average size of farm in the 7 states that are 
primarily contained within the Southern Seaboard Region. According to the most recent data ( 1997 ; 
average farm size is growing, generally, not shrinking over time), the average size of a farm in the states 
that have a majority of their land mass in the Southern Seaboard Farm Resource Region is less than 250 
acres: only Georgia has an average farm larger than 250 acres. The average farm size in Virginia is 200 
acres. See State Fact Sheet from USDA/ERS at http:/Av\v\v .ers.udsa.gov/StateFacts for each of the states 
with a majority of their land mass falling within the Southern Seaboard Farm Resource Region: 
Delaware, Maryland, Virginia. North Carolina. South Carolina, Georgia, and Alabama. 

15? Reimund, Brooks. & Velde, The U.S, Farm Sector in the Mid-1980s. USDA. ERS, AER No. 
548. 1986, at l4> appended as Exhibit 29 (“Early adopters of new technological innovations benefited 
through lower production costs and higher output compared with farmers using older technologies. • . : 
Farmers still producing tinder the old technology are faced with several options: adopt the new 
technology to operate at a profit; reduce their farming activities to a part-time basis and find off-farm 
employ mem to supplement their incomes; continue operating at a loss; or leave farming altogether. 
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Defendants' election to deny these economies and efficiencies to the Haynies’ operation 
not only (lies in the face of record evidence, it defies common sense and is inconsistent w ah 
Defendants’ own published position on the subject. 166 Defendants have offered no rationale 
whatsoever for denying the significantly lower costs of production that accrue to operators with a. 
large number of acres underproduction. Defendants' expert acknowledges that if the 
assumptions Defendants made to deny the Haynies the economies and efficiencies that accrue 
with a large farm were shown to be incorrect, the damages estimate Would be invalid. 167 
Defendants’ assumptions are indeed incorrect and their damages estimate is invalid. 

Rather than credit Plaintiffs with what is clear from the record evidence such as the early 
adoption of innovative production technology, internalization of costs, maximization of capital 
recovery, and use of best practices. Defendants look for reasons to deny them. To maintain their 
posture on this point, and buttress their treatment of the Haynic large farm as really a small farm 
with lots of acres, Defendants assume that the Haynic operation would have been farming small 
plots of dispersed land for the entire damages period. 168 This assumption denies the likelihood 
(really, the near inevitability) that as Plaintiffs expanded operations, they would acquire land 
adjacent or proximate to land they were already farming, thus further enhancing their efficiencies 


,Wl See supra note 108. 

™ Trostle Dep. at 35: 6 - 37:8. 

i0 * Trostle Report at 1 26 (depicting Plaintiffs’ operation as large acreage divided up into 
many small tracts each requiring special attention in order to achieve even average yields.”). Given that 
the point of comparison. Northumberland County yields and variable southeast regions, was based on far 
smaller farms than the Haynies’ and Dr. Trostle oilers absolutely no evidence regarding size of field 
farmed, this comment is completely unsupported and over-reaching. See also Trostle Dep. at 35:9 
15 T 7 ("farms” defined); 69:21 - 76:10 (base acres defined & evidence dial not all the farms had base 
acres) 
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over time. Certainly, there can he no doubt that Plaintiffs did, and would have continued to act 
to. maximize that phenomenon to the extent possible. 

Defendants try to support their assumption with a list of "farms that Mr. Haynie 
operated in. I985.’ 60 Defendants assert that this Acreage Report justifies their assumption that 
Mr. Haynie farmed numerous small and scattered plots of land. 1 0 Defendants arc w rong. As 
Defendants’ expert testified, if the “farms” were contiguous and if Mr. Haynie farmed them as 
contiguous tracts, then Defendants’ damages estimate would be invalid. 17 ’ 

Defendants’ conclusion that Mr. Haynie farmed numerous small and scattered tracts of 
laridds unsupported by the facts and does not meet the requirements of Rule 702 for expert 
testimony. First, “small” and “scattered” are both relative terms and Defendants do not establish 
the size of field or proximity of field for any comparison group, either for the average farm or for 
any “large tract” subgroup. Second, as Dr. Trostle testified, a “farm” listed on the Acreage 
Report does not necessarily identify a single tract of land disperse from other farms on his list.' 72 

Third, Dr. Trostle’ s assumption is a testable hypothesis, but Defendants declined to test 
it. The very Acreage Reports that served as the basis of Dr. Trostle’s Exhibit E are maintained 
stapled to maps that show the location of each "farm” that Mr. Haynie farmed, and are capable 
of establishing whether the Haynies in fact farmed discrete and disperse plots or whether they 
farmed larger, contiguous or virtually contiguous tracts. 1 Either Defendants chose not to verify 

m Sec Acreage Report, Trostle Report at Exhibit E. 

1 0 See Trostle Report at 1 6; Trostle Dep. at 35:9 • 37:8. 

ri !d at 35:6- 37 8 
: Id. ai 44:9 - 45: 1 3. 

' Pete Adamson, a t!Sf)A employee in the Richmond ESA office, is identified as the person 
who compiled the data for Dr. Trestle’s Exhibit L. and transmitted the materials undercover of a memo 
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ihcir assumption or not to report what they discovered, if they did verify their assumption. Mr 
Haynie disputes the expert's conclusion as to farming very small, discrete, and dispersed tracts of 
land. ’ Given the prevailing working conditions of the Haynie farm operation, the net farm 
income should reflect the efftciences and economies of large-scale fanning. 75 

Dr. Trostlc also attempts to establish that the Haynies' farming operation was further 
fragmented by the government set-aside requirements, which are imposed on a per “farm” 
basis. 1 Dr. Trostle assumed that all the farms listed on the Acreage Report had established base 
acres and were subject to a set-aside requirement. 177 This, too is subject to verification, but no 
Verification was offered. Further, many of the smaller farms on the Acreage Report were planted 
in soybeans only, which has never had a set-aside requirement. 178 

Dr. Trostle’s premise regarding the impact of set-aside requirements on a farmer’s 
working pattern is wrong in any case. He testified that “[bjecause you have to have set-aside 
acreage for each [farm}, . . . you couldn’t just farm a bunch of ten-acre — contiguous ten-acre 
plots as one,” 170 and that there is no mechanism for accumulating the set-asides to make farming 


that speaks for itself. See Trostle Dep. Exhibit Trostle-3 Mr. Adamson is known to his colleagues in (he 
FSA office as a person with antipathy toward Mr Haynie and being responsible for spreading 
unsubstantiated adverse information about him. See Luckrilz Dep at 39: M -41:2. 

174 Philip Haynie Dec! ff 12-17 

1 ' Hutcheson Deck '1 4-6. 

1 6 Trostlc Dep at 38:4 ("The set-aside is per tann.”). 

' hi at 95:8 - 96:9. 

& ld at 111:18 113:6 
’ at 3(>: 11-17. 
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note efficient. JWI Acknowledging there was a mechanism to aggregate or combine farms, he 
testified he understood that “That's usually not done; they remain separate farming 
operations. ,,1K! Dr. Trostie ts simply ill-informed on the subject. It is a very simple matter :o 
have several farms combined into one farm — whether the land is contiguous or not to enable 
the operator to set aside one segment of the combined “farm” for exactly the reason Dr. Trostie 
identifies: to avoid small, awkward, tedious set-asides on every small plot that had a farm 
number assigned at one point in time. Any fanner would, and certainly Mr. Haynie has in the 
past, when faced with destroying his fanning pattern and efficiency due to intemiptive set-aside 
portions: simply request that contiguous or proximate, or even disperse farms be “combined” to 
avoid interfering with a sound plan of farming the best land in the most efficient manner,' 82 

Defendants’ expert has conceded that production efficiencies can be enhanced bv long 
hours and hard work. 180 Even if the lay-out of Haynie operation requires marginally more travel 
time and cost, this is more than compensated by Mr. Haynies’ long working hours and the other 
efficiencies that he has demonstrated as an astute farm manager, which are not factored into 
Plaintiffs’ model. In short, the Haynie farm is a large farm and is due to be credited with the 
economies of scale and efficiencies that accrue to a large farm operation. 

C. Computing the Subtrahend 

With respect to the subtrahend (i.e, the “with discrimination” net farm income estimate), 
the Defendants adopted the Plaintiffs' calculations in Idto. Doing so maximized the “mitigating 

*°fd. at 37:18 38:4. 

■ ’ id. at 39: 15 40:5. 

Philip Haynie Deck K 17. 

*' Trorfle Dep. ai 300:1ft - 301:3. 
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income" and reduced the damages estimate. This was both economically advantageous to 
Defendants and methodologically questionable. 

Wherever there was any doubt, the Plaintiffs maximized the Haynies' “actual" net farm 
income in their model so as to purposefully avoid inflating the economic damages on that 
account. In other words. Plaintiffs made such determinations purposefully to produce a 
conservative estimate of damages. Opportunistically, the Defendants followed suit: they 
maximized the subtrahend, and their economic damage estimate is eommensurately 
underestiuiated • s4 

D. Hogs in Northumberland County 

Plaintiffs project they would have continued with their farrow-to- finish operation as 
planned, had the USD A not denied them sufficient funds to re-establish their operation after it 
was burned to the ground in the first fire in 1980. Defendants’ estimate of Plaintiffs’ hog 
operation is based on multiple errors. 

Defendants base their hog cost of production estimates on “regional cost of production 
estimates from USDA.” 185 While his report does not indicate. Dr. Trostle testified that.the 
regional grouping he used for his cost of producing hogs estimate is an area denominated 
“South” and includes Alabama, Arkansas, Georgia, Kentucky, North Carolina. South Carolina, 
Tennessee, Texas, and Virginia.' 86 

In his deposition. Dr. Trostle acknowledged certain errors in Table displayed at Exhibit G 
What he did not correct, however, is his erroneous conclusion that there arc no hogs in 

84 Sec generally id. al 1 16: 11 128:1. 

IK ‘ Trostle Report at 20. ‘{ 4 1 . 

186 See Trostle I >ep. al 101:13-11. 
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Northumberland County and were none after 1990 (after the correction is made to Table G). 

This is not accurate. As the website he cites as authority for his report notes, for Virginia, 
beginning in 1991, the data were reported by district only. ,!l, A visual inspection of the county 
shows that there are still hog operations in Northumberland County, and Virginia’s District 60. 
which includes the Northern Neck counties, reports several thousand head of hog. While it is true 
that hog production in Virginia generally seems to be on the decline, in both number operations 
and number of head in the state, this does not compel Dr. Trostle’s conclusion that hogs arc a 
losing economic proposition for those still in the business. The national data simply do not 
support that conclusion. 

Finally, the same website Dr. Trostle cites as the source of his hog information states that 
data for farrow-lo-ftnish operations are not available for the state of Virginia, as those data are 
prepared via state funding and some states have no program for preparing such data. In short. 
Defendants’ information on hogs ignores the Plaintiffs’ projected farrow operation and 
substitutes information on other hogs instead, and erroneously concludes that hogs disappeared 
from Northumberland County by 1991, when he has no basis for such an assertion. 

E. Alternative Net Income Analysis Scenario #1: Assuming High Land Rents 

All land is not created equal, and astute farmers all over the country have figured that out. 
Farmers everywhere are willing to pay more for better quality land on the premise that they will 
break even on the difference or even make a profit. A recent study demonstrated that the com 
farmers in Indiana are very perceptive at differentiating between top, average and poor quality 


187 5fc hUp://www.na.ss.usda.gov:8 [/ipedbcnty/hlpcohogs.hlni, at note 3 (“District data only - OK 
beginning 1993; TX beginning 1987; and VA beginning 1991.’'). 
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corn land in that state, and the price of land very closely tracks the yields. 1 ' 8 The value of com 
cropland ranged from $18.59 to $19.0? per bushel, and the best deal tor the farmer is the most 
expensive land, i.e . , they make a greater profit than they would on poorer quality land, even after 
paying the higher land prices. Further, across the state, cash rent for com cropland ranged from a 
low of $7 L per acre paid for poor quality land to a high of $ 1 58 per acre paid for top quality land 
— a differentia! of more than 100%. The average cash rent paid for top quality land was 60% 
higher than the average paid for poor quality land. 

In deposition. Dr. Trostle acknowledged that the land in the Northern Neck has a 
reputation for being comparatively high quality land . m There and elsewhere Dr. Trostle has 
acknowledged the general proposition that higher crop yields may result from better quality 
land. 1 X1 Yet, he states in the context of this case that it is “quite plausible that Plaintiffs did pay a 
higher than average lease fate for the area in which they farmed,” and then — based on a 
comparison to an unspecified southeast region 191 — suggests that more than $3 million dollars in 
losses can be attributed to the Haynies paying too much in land rent. 

This wildly, even irresponsibly, speculative and unsupported testimony does not meet the 
standards imposed by Rule 702. First, Dr. Trostle does not come even close to establishing the 
rents that Plaintiffs paid. Rather, he has two known rents for one year: $6 1 /acre and $70/acre in 


188 See Craig L. Dobbins and Kim A. Cook. Indiana Farmland Values and Cash Rems Continue to 
Increase, Purdue Agricultural Economics Report, Aug. 2003, at 1, 5 (available on-line at 
www.agecompurdue.ed u/extension/pubs/paer/August2(X)3/landvalues.asp). 

■ ■ ,8S> Trostle Dep. at 142:7-10, 

m id. at 176: 13- 17; Exhibit 24 at RGT-0041 (“Obtaining higher yields can be the result of paying 
more to buy or lease higher quality land . . . .T). Despite the sentence construction, what Dr. Trostle 
surely means is that higher yields can result from higher quality land. 

Trostle Report at '[ 62. 
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1989. |, “ Second, Dr. Trostlc does not establish what the going rate in the local area was, let 
alone the local area rents for com and wheat cropland. 

Third, Dr. Trostlc does not even identify the basis of his comparison figures. H 
“southeast region," means the old Farm Production Regions in use in 1989, then the data for 
w heat cropland in his comparison is based on rents in Arkansas, Georgia, and North Carolina, 
and the data for com cropland is based on rents in Kentucky, North Carolina and South Carolina. 
Especially in light of the great variation in the price paid for com cropland within the single state 
of Indiana, these far-flung comparisons are truly meaningless, even without considering Dr. 
Trostle’s remark that wheat is increasingly grown on land that is not suitable for anything else. I! ^ 
On the Haynie farm, wheat was regularly double-cropped with soybeans. Clearly, without more, 
the averages for wheat and com cropland from the “southeast" that Dr. Trostle offers by way of 
comparison cannot be presumed to be relevant to the land rents in the Northern Neck, 

The hypothesis suggested by the Defendants — that the Haynies paid more in land rent 
than was customary at the time in the Nonhem Neck is a testable hypothesis, but Defendants’ 
expert has not even begun to address it. This “expert" conjecture falls woefully short of the 
requirements of Rule 702, and should not be credited as an expert opinion. 

F. Defendants'* Net Worth Analysis 

Defendants' net worth analysis is fatally flawed in both its methods and its 
operationalization Defendants assert that the net worth analysis constitutes a model of economic 
damages due to discrimination: “The objective is to estimate the economic impact ol the alleged 


JV ’ Trostle Dep. at 168: 18-19. 
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discrimination.'’ 1 '” Yet, their explanation of the net worth analysis contradicts this assertion. 19 ’ 

Defendants argue that “any discriminatory acts alter 1981 would not merit any economic 

damages because bankruptcy or involuntary saies of farm assets would be the [eventual] final 

result anyway.” 196 Elsewhere, Dr. Trostle has more straightforwardly acknowledged that the net 

worth analysis is not an analysis that assumes liability. Rather, as he presented it: 

The first question that needs to be determined is could this operation have been 
economically viable? [sic] If that question is answered in the affirmative, then the 
second question for determining economic damages is what net worth could the. 
operation have generated over the period of the alleged discrimination* 197 

Clearly then, this question does not address the issue of economic damages due to race 

discrimination. Rather, it side-steps it and denies liability: “If the farm business was not 

economically viable before discrimination occurred, then the business would have been 

financially unsustainable before discrimination occurred and no economic damages would be 

justified.” 191 * ; • ; 

. This is a misconstruction of the question posed under the law, which is: assuming 
discrimination, what economic damages are attributable to it. It is beside the point that a 
business enterprise might have ultimately failed anyway (or a person would have died anyway). 
The suggestion that there can be no compensable damage done to a failing business is dead 


' 9 * Trostle Report at ? 9, 4. 

105 Id. at 4. $ 4(2). 

’■*/,/. 

Exhibit 24 at RCiT-0039 (emphasis added) 
frost le Report ai 11. 
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wrong and contrary to the law and theory of damages. Legally, this is not only a fallacious 

proposition; it is a preposterous one with very dangerous implications. ,<w 

Although he claims to have assumed liability in his damages estimate. 300 it is clear that he 

docs so only in the ne! income analysis, where there, he got the question right; 

Q: So, did you understand, as part of your task, that you were to 
assume liability and therefore, that’s what triggers a damages 
report? 

A: That is the standard methodology that wc use in both the 
Pigford - in these types of cases. 

Q: So, it’s fair for me to assume that you believe your damages 
report assumes liability and answers the subsequent damages 
question? 

A. The way the methodology is developed is that we assume a . 
farmer with a comparable type of farming operation, operating 
without discrimination, what their income would have been. What 
their income was less than that, we attribute to the alleged 
. • discrimination . 201 

Clearly, Dr. Trostle did not address that question in his net worth analysis. 

Further, Defendants’ net worth analysis is fatally flawed to the extent the Defendants’ 
minuend — the estimate of discrimination-free net farm income— in the net income analysis is 
fatally flawed- As demonstrated in this brief, the minuend is fatally flawed and grossly 


1 Using this logic, an assailant could, with impunity and assurance of no liability and damages, 
attack a cancer patient that has a terminal diagnosis. Clearly, this is not a notion the law embraces. The 
reason is explained by Franklin M. Fisher and R. Craig Roinaine in their article entitled “Janis Joplin's 
Yearbook and the Theory of Damages,” published in the Journal of Accounting, Auditing & Finance, 
Vo!. 5, Nos. 1/2. Winter/Spring 1990, appended as Exhibit 30. As the law is intended to shape human 
behavior, damages must be assessed from a contemporaneous vantage point, not w ith ihe advantage of 
hindsight 

200 Trostle Dep. at 30:5-19. 
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underestimates the Plaintiffs' probable net farm income in a discrimination free setting. To the 
extent that the Defendants' minuend is grossly underestimated. Defendants’ conclusion 
regarding the net worth analysis is commensurate! y invalid, even if it addressed the right legal 
question, which it docs not. 

CJ. Plaintiffs’ Damages Model 
1. The Plaintiffs’ Type 

The Plaintiffs’ model takes into account some of the factors that the Defendants’ model 
ignores. At the same time. Plaintiffs' model does not attempt to take into account all factors that 
are likely to produce a positive net farm income, because Plaintiffs want to constrain their model 
and their estimate to one that is clearly conservative and well-justified so that there can be no 
reasonable dispute about it. 

The Plaintiffs’ model takes account of the Haynie farm’s size, using a size-based 
selection criterion consistent with a farm typology produced by the USDA’s ERS. 202 Farms 
vary widely in size and other characteristics, ranging from very small retirement and residential 
farms to establishments with sales in the millions. The farm typology is the primary 
classification system used by ERS for analyzing the distribution of farm costs and returns, and in 
explaining differences in farm costs and returns. Region is an alternate method of classification. 
The ERS farm typology categorizes farms into fairly homogeneous groups for policy 
development and evaluation purposes. The farm typology is based on the occupation of 
operators and the sales class of farms.’ 1 '’ Although the Haynie farm could arguably be 


‘ Exhibit 23. America's Diverse Family Farms: Assorted Sizes. Types, and Situations, l M)A 
ERS, Alii No. 769. 

Id. at 7. 
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categorized with respect to either of the higher family farm sales classes, Dr. Kambhampaty 
elected a more conservative category for the Haynie estimate to avoid choosing an elite category 
with high yields arid high acreage. 

Plaintiffs’ faltft characteristics, particularly operator occupation, are more similar to the 
average for large farms than for southeast regions farms, based on published data from the 
Agricultural Resource Management Survey (ARMS ). 204 The following table contrasts Plaintiffs’ 
similarities with the farm categories underlying Plaintiffs’ discrimination -free estimate with 
those underlying Defendants’ discrimination-free estimate. 


Comparison of Certain Farm Operator 
Characteristics 206 



Plaintiffs - 
Mr. Haynie 

Benchmark 
Group in 
Kambhampaty 
Report 


Southeast 

Reqion 




Corn 

c 

ro 

I 

CO 

leeMM 


B 

o 

O 

Soybeans 

Wheat 













Farming as major occupation 

Yes 

98 

95 

90 

50 

68 

70 

Under 50 years of age 

Yes 

50 

60 

43 

41 

41 

60 

Completed college 

Yes 

30 

21 

23 

12 

16 

26 


204 In its summary reports comparing costs and returns across various farm groupings. ERS 
combines the "Southern Seaboard" and "Eastern Uplands" into a “Southeast Region." The fact that ERS 
is not consistent in publishing and discussing data, despite recognizing that there are considerable 
inconsistencies in soil and climate characteristics within regions, is another indication that data for ER3- 
de fined regions do not provide agriclimatologically or even agrononiieally homogenous data groupings or 
types, and that averages from ERS-delined regions do not represent expected returns for a homogenous 
group of farms. 

Source: Characteristics and Production Costs. U’SDA ERS Electronic Statistical 
Bulletin No SB974. http://www.ers.usda.gov/publications/sb974/. 
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As ihc tabic indicates, whereas Mr. Haynic engaged in farming as Ins primary occupation 
during the relevant period (even after he discontinued his own farming operation), only 50 
percent of com farmers and 70 percent of soybean and wheat farmers state farming as their 
primary occupation. Mr. Haynic graduated college with a degree in animal science, but only 12 
percent of com farmers and 16 and 26 percent respectively of soybean and wheat farmers in the 
Southeast completed college. The numbers are substantially higher for corn and soybean farmers 
with more than 750 acres for each of those crops, and are similar for w heat farms in the 
benchmark group (400-799 acres), although the percentage of fanners that graduated college is 
less than 30% for the benchmark groups as well. Thus, the data likely understate the benefits of 
a college education with regard to farm costs and returns. With respect to farm operator’s age, 
data for farms in the benchmark group are similarly distributed, showing 40 to 60% of farmers 
are age 50 or younger. Throughout the damages period, Mr. Haynie was less than 50 years old. 
furthermore, Northumberland County has a high proportion of part-time farmers and farmers 
over 55 years of age. 206 Thus, the Northumberland County yields do not reflect the yields of a 
full-time farmer engaging in best practices to maximize returns. 

Thus, other Haynie farm characteristics conform to those that associate with the acreage- 
based benchmark category of faims Dr. Kambhampaty chose for discrimination-free estimate, 
according to the ERS publications. In short, the Haynie farm appears to lit the commodity- 
specific categories used to construct Plaintiffs’ estimate of discrimination-free returns. 

2. Plaintiffs* Damages Estimate is Conservative 
The Plaintiffs’ calculation of damages is conservative in many respects. First, Dr. 
Kambbampaty’s report identifies several factors that would cause his estimate of damages to 

206 Kambhampaty Dep. at 194:1-11. 
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Plaintiffs to be higher than the estimated $12 million figure, but which he does not take into 
account.'" Second, production practices on the Hay me farm are consistent w ith the practices on 
iow -cost farms' as defined by HRS. 'Hurd, Dr. Kambhampaty’s analysts relies on estimates 
from groups defined by acreage class, which had higher costs than “low cost" farms. Only for 
parts of the damages period, where the (lata were not reported by acreage class, the analysis 
employs data based on “mid-cost” farms, rather than “low cost” farms. In each aspect. Dr. 
Kambhampaty’s analysis provides a reliable lower bound on damages. 

; Thd annual data for soybean variety tests do not support the inference that double- 
cropped and full-season yields in Virginia are significantly different. 208 Furthermore, the yields 
used by Dr. Kambhampaty arc consistent with double-crop yields, and thus understate damages 
to Plaintiffs to the extent that full-season soybean yields are higher than double-cropped yields. 
Although average yields for com and soybeans in the Northern Neck counties including 
Northumberland County are considerably lower than average yields for farms with greater than 
750 acres of com and soybeans, these differences are most likely explained by differences in 
operator characteristics and production practices rather than poor soil and climate in 
Northumberland County. ’ ' ;• . . 

Data cited by Defendants’ expert, Dr. Trostle, shows that yields used by Dr. 
Kambhmapatv were consistent with tests conducted by Virginia Cooperative Extension Service: 
Defendants cite average yields of 36.2 and 44.8 respectively for double-cropped and full -season 
soybeans, and Dr. Kambhampaty used an average yield of 38.9 for that same period. Thus, 

20 ‘ Kambluunpaty Report 9. 10. 

208 Kamphampiily Dt:p. at 215:1 217:7. 
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ihc data for soybean yields in Liastem Virginia bear out Dr. Kambhampaty’s analysis that low 
soybean and com yields in Northumberland County arc attributable to the prevalence of part- 
time farmers in Northumberland County (for over 50% of farms, the operator’s primary 
occupation w as not farming) whose production practices likely depressed yields relative to those 
for large farms, and to yields that would be expected for the Haynie’s farm operations absent 
discrimination. 210 

For wheat and barley estimates, Dr. Kambhampaty used the yields for farms reported :n 
the size class, or cost-group, that he used to derive his benchmark for “but-for earnings.” As 
Defendants point out, this resulted in estimates of yields that were lower than the even the 
Northumberland County average for wheat and barley. This resulted in artificially low estimates 
of pet earnings from barley and soybeans absent discrimination, to the extent of showing 
negative earnings in most years. 21 1 

Dr. Kambhampaty’s report does not reflect returns from selling forward marketing 
contracts on crops rather than selling at cash prices, despite information that this was a means by 
which the Haynie farm improved its returns. 212 Dr. Kambhampaty’s decision was based on the 
lack of available data on marketing contracts. 213 A recent NASS publication analyzed the 
benefits of selling marketing contracts for soybeans, com and wheat, rather than selling crops at 
cash prices for the single year 2001 . 214 Comparing average contract prices for “All Other 

J Kambhampaiy Dep. at 194:1-11. 

kambhampaty Report. Exhibit (i. Tables showing returns for Harley and Wheat 
Philip Haynie Deck 1 46. 

' ' Kambhampaiy Dep. ai 33: 15-25. 

' 'Com. Soybeans, and Wheal Sold Through Marketing Contracts" Agricultural Statistics Hoard 
NASS. I .'SDA. February 200.V (“Marketing contracts refer to verbal or written agreements between the 
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Regions,” to market year average price (“MY A*’) as used by Dr. Kambhampaty gives the 
following: (a) the 2001 weighted average contract price for com was $2.30 per bushel, 
compared to the MYA of $2.14: (b) the 2001 weighted average price for contracted soybeans 
was $4 75 per bushel, compared to the MYA of $4.30: (c) the 2001 weighted average contract 
price for wheat w’as $2.88, compared to the MY A of $2.29 per bushel. I'hc only costs NASS 
identifies are the differences in delivery distances for contracted crops versus crops sold in the 
“spot market.” However both mean and median reported delivery distances for com and 
soybeans are virtually identical for “All Other Regions,” and for wheat the median delivery 
distances arc the same although the mean delivery distance is larger for. contracted corn: 24 
miles versus 13 miles. Thus, to the extent that contract prices substantially improve over cash 
prices, without adding significant additional costs, damage calculations for the Plaintiffs based 
on the returns relative to cash prices understate returns. 

In addition, the Kambhampaty report notes that the estimated damages to Plaintiffs do not 
include revenue from government payments, 215 which Dr. Trostle estimates to be $1.5 million 
over the damages period, without adjusting for inflation. 216 The Plaintiffs’ model again 
represents an underestimate in this respect. 


farmer (contract ee) and the buyer (con(ractor)-gencraH) u processing and/or marketing company-that set 
a price (or pricing mechanism) and determine an outlet for a specified quantity of a commodity Most 
management decisions remain with the farmer, who retains ownership during the production cycle The 
farmer assumes all risks of production, but shares price risk with the contractor.”). 
http://usda marmlih.comell.edu/reports/nassr/field/pgsbWspecial-rcpoiis/armsan03.pdf 

" ,s Kambhampaty Report '| 31. 

‘ 1 Trestle Report. Kxhibil K at lino 30. 
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y. : conclusion 

: The undisputed material facts establish that the USDA discriminated against the Plaintiffs 
on the basis of race in its decisions to deny Plaintiffs access to loans and its failure to provide 
timely and adequate loan servicing, as well as in the administrative complaint process. Such 
violations of the law have caused injury to the Plaintiffs, for which they are due compensatory 
economic damages in excess of twelve million dollars. For the foregoing reasons. Plaintiffs seek 
summary judgment as to liability against the USDA and an award of economic damages to 
Plaintiffs in the amount of $ 12, 1 73,31 111, and reasonable attorneys fees and costs. 


Respectfully submitted. 


f _ 

Steven K. Davidson 
Ellen Steury 
Kimberly Ann Gates 
STEPTOE & JOHNSON, LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
Tel: (202) 429-3000 
Fax: (202) 261-0510 
Attorneys for Plaintiffs 
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APPENDIX 5 


l : NT1 f J) S I A’i'LS OF AMERICA 
DEPARTMENT 01- AORK'ULTl’kL 


In Re: 

WI[.L SYLVESTER WARREN. 

Complainant 


Complainant. 

Pro 

Assisii’d hy .Mm Warren 

Ron.! id Wiiikd'.v, Esq. 

I 'or the Cimcrnmcm 

■Before; Constance! . O'Bryan! 

Administrative Law Judge 

DKTERM IN AVION 

This east’ arises out complaints dated January in, 1992. May 14. 1995. and 
January 28 , 1997 * filed with the United States Department of Agriculture. (‘‘USD A”). 1 by 
. Will Sylvester. Warren (“Complainant”) alleging that an agency within USD A, the . 
Farmers Home Administration (‘‘FmHA”) and Us successor agency, the Farm Service 
Agency (“FS A”), (hereinafter referred to as FS A)V discriminated against him based, on : 
race (“Black”) in. violation of the Equal Credit Opportunity Act (“ECOA”). 15 UiS.C. 
1691 eiseq. '■ Mr. Warren alleges that the USDA discriminated against him. based on his 
race by den ying his loan and/or loan servicing applications : and then retail ating against 
him for filing a discrimination complaint. The USD A -s Office of Civil Rights (“OCR'-) 
de ternlined that Mr.. W arren ’ s complaints, were eligible for consideration . under the ... 

pros iv.on.s <>: Section "41 ■ >: the Agneuiutre. Rural Development. l ; uuu and Drug 


l The. term- “USDA” shall include the U. S; Department of Agriculture and. all of its agencies 
. instrumental dies, agen ts, officers, and employee s ; i nc i udi ng, b at not lirrii ted to the st ate .and county 
committees and their, staffs which admi r> i.ster U SDA credit programs . • 


■USDA Docket No. i 194 
JH.'DAIJ No. 00-1‘J-NA 
December 17. 2002 
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Administration, and delated Agencies Appropriations Act, 1999, enacted in Division A, 
section 1 0 1 «'a) of the Omnibus Consolidated and Emergency Supplemental 
Appropriations Act. 1999, Pub. 1... 105-277 (“Section 741"). On August 16. 2001. Mr. 
Warren requested a hearing before an administrative law judge. OCR then forwarded the 
administrative record to this of fice, with its Position .Statement on the merits of the 
matter, for review pursuant to Section 741 . 

The. trial of. the ease was delayed after the parties requested the assistance, pf a 
settlement judge. The USD A stipulated to liability on the complaints arid sought the 
assistance of a settlement judge in resolving the remedy issue. When settlement was not 
reached, the case was again put on the trial calendar and carne on for hearing on. 
December 04, 200.1, in, Virginia Beach, Virginia. Because the USDA “stipulated” to . 
liability for racial discrimination in the case, the trial was limited to the issue of damages., 
and other appropriate remedy. At trial, the USD A stipulated that Mr. Warren was 
entitled to an award of actual damages for injuries he suffered as a result of 
discrimination at least since 1985. hollowing the trial, the parties submitted post-trial 
briefs, the Iasi being received on May 4, 2002. The case is now ready for decision. 

BACKGROUND 

Mr. Warren alleged in his several complaints that PSA discriminated against him 
based on Iris race, as follows: 1 ) since the early 1980s - by failing to keep an accurate 
account of his indebtedness to PSA, including the inclusion of incorrect loans on hi* 
account: 2 ) since 1985 - in the denial of his application f or, Turin Operating loan, 'Primary 
and Preservation I.oan Servicing, and disaster benefits; and 3) since 1992 - by retaliating 
against him for filing a series of successful appeals and for filing a race discrimination 
complaint. The act of retaliation, he alleged, was the making of a finding that he had 
acted with “lack of good faith’* in his dealings with PSA, a finding which barred him 
further participation in I SA's loan programs. 

Mr. Warren alleges that PSA consistently employed a pattern and practice of 
discrimination against him based on his race - that PSA county supervisors and/or the 
county committee members involved in Iris ease consistently used his illiteracy and lack 
of understanding of the complicated PSA and USDA regulations to impede and harm him 
;.r.d that as a res;;!: he has suffered severe economic and emotional harm. It: his 1992 
complaint he wrote: 

1 believe 1 am the victim uf an insidious scheme of racial discrimination, 
designed l.t eaiwc or ;o pen.:.; African- American farmers i:i this rural, 

[ie.*n lit -rich, southeastern Virginia county. iose thrii land to the sons 
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rir’d dL..ndsi>;> of wealthy while fanners :>nd businessmen i;: this area. 

Trie sriietivt . ] believe. involves Mil- cooperation, witting! \ or unwillingly, 
of ai leas; one banners Home Administration (“FIlA'T official, v;z., Mr. 

Ronald E. Norton. EHA's Southampton County Supervisor. 

RR.l-Ma.- 

Mr. Warren tiled two other complaints, one in 1995 and another in 1997. in which he 
repeated the same, allegations. However,: in these complaints he added the allegation. that 
Mr. Norton had retal iated against him for. filing the 1992 disc rimination complaint. . 

. . . . fn 1997, OCR contracted with a law firm to conduct an investigation of Mr. .. 
Warren’s, complaints,. An extensive investigation was done. On the basis of the 
. investigator’s report and recommendation, OCR concluded that. there, was merit to Mr. 
Warren’s complaints, at least since 1988. .". It found insufficient evidence to: establish 
discrimination prior to that date. At trial, the USDA “stipulated” to liability for acts of 
disprimination: since 1985. Based on the USDA’ s stipulation of discrimination, the 
testimony of the witnesses at the hearing, arid the documentary evidence, of record, I make 
:he follow ins findings of fact. These findings are based on the preponderance of the 
evidence. 

FINDINGS OF FACT 

1 . Mr. Will Sylvester Warren is a 77-year old. African-American male farmer w ho 
ha.** lesidcd in Southampton County, Virginia for his entire life. He was horn and raised 
on a 104-acre farm that he purchased from his father in or about 195 1 . His father had 
been a 'share farmer" on the land before he purchased it in the 1940's. Mr. Warren's 
present home is about four miles from where lie was horn. Cx-l 19. 

2 . . Mr. Warren received rib formal education , and as a result cannot read or write, ... 
except for his name. He has spent his entire life working on the farm. Farming has been 
his life - it is all that he knows. Id:. 

3. . .'■■ Mr. Warren married at age 21 and through the course of his marriage had fourteen 
surviving children, nine sons and five daughters . Mr. Warren’s wife died in 1988 of a 
heart attack at age 56. Her death w^as abrupt and unexpected; /if.. : 


“The abbrev i at ion s used in this decision are as follows: RR-#, for the bound volume or “running 
re.c'iJ" ; . . : * . ( x-« for the -pl:jiiiam'> . Rx « lor the Respondent:* exhib:*. :ir.:l 

Tr. *>. foi the he;.; transcript. 
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■4. Throughout the years leading up to the discrimination, Mr. Warren had been art 
active and respective member ot' his local commnirity. He is a deacon and trustee of his 
church. He is cor si dared by those who know him as a Ciod- fearing man. and one of 
decency, honesty and integrity, Cx- 18, Cx-1 07, RRex 1 1 , At the trial, I found him to be a . 
highly credible witness * 

5. In or about 1 959, Mr. Warren arid his wife, bought art additional 76-acre farm, 
giving him a total of 180 acres of owned farm land.. His successful, farming allowed him 
and his wife to raise and support fourteen 1 children. The land is rich in fertility and with . 
the help of his children, Mr. Warren was able to produce excellent crops. He was a • ‘first- 
rate farmer.” Cx-1 8, Cx 107. 

. 6. During the years from .1 950 to the late 1 960'Si Mr, Warren lived in a. rural; racially 

segregated community, in Southampton County. White residents owned all of the major 
commercial enterprises in the community farm supply companies, feed companies, 
equipment sales companies, financial lenders, etc. 

7. As a Black farmer, Mr. Warren enjoyed a fairly good relationship with the local 
commercial banks and local farm suppliers until about 1969-1970, when he spoke up at a 
local school hoard meeting. At the meeting, he "publicly and vehement iv” opposed 
segregated school busing in the County. Immediately afterwards, he began to led 
repercussions f rom his outspoken stance. Many White residents expressed disapproval of 
his position on the busing issue and of his perceived activism. When he next went to the 
bank where he had done business for years, the bank called in his demand loan, and 
refused to extend him further credit. Tr. 52-60. Cx-71. Other banks followed suit, 
refusing to extend credit to him. even though at the lime he was quite creditworthy in that 
he had one farm free and dear of debt. Thus, m 1970. he turned to KSA for financial 
assistance, as a lender of last resort. 1 

8. Mr. Warren's relationship with KSA was not without difficulty. He. as did all 
Black farmers in the County, had to deal with the local KSA county committee members 
who approved or disapproved farm loans. The committee members were all local White . . 
farmers. Despite these substantial odds, he was able to thrive as a farmer through his hard 
work and industry. Tr. 59, Cx- 1 19. 


i:H: fSA. an .)t i::e I -.iritis moiics to farmer*; ;:nj rai idlers uiio are unable to 

: main loans elsewhere. ? t.'.S.C. $ 1 ; . ! _ .1 ■; . MSS.i USD.-Vs rmilaritcis p; : \ id;- rket if a person is able 
' bt:e>i eieJil frotit atiorlt::r suurto .ii a reasonable rale, thev has ran ■,:blii;a!;on tt; oh'am e u-.:il froir. 
■v Hirer C'x itit'. 
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9. In May 1 970. Mr. \\ arren anJ his wilt' obtained from ESA a Farm Operating Loan 
of $58,280. His two farms were used as collateral. 

1 0. With the help of ESA. Mr. Warren enjoyed a successful term operation into the 
early 19S0's. Lor more than ten years. Mr. Warren received and paid off numerous 
operating loans made to him by KSA. He expanded his operation bevond his ISO acres of 
land by leasing farm land owned by others, lie was selected as one of an elite group of 
fanners to grow certified, registered foundation peanuts m cooperation with the 
Agricultural Experiment Station at Virginia Polytechnic Institute and State University 
('•VPl"). In order to qualify to participate in the VPI program, he had to meet the high 
standards of the Virginia Crop Improvement Association, w liich placed him in the top 
echelon ot \ irgtnia fanners. Only one out of one hundred farmers were so selected. Cx 
18. Cx-99. He grew certified, registered foundation peanuts for nearly twenty years for 
Severn Peanut Company, under the serminv oi'ilte VPI proarum, ei-dint’ in the eariv 
i9Ws. Cx-18. 

1 1. By the early i980 s. Mr. Warren was producing on 7(u acres of land, all of it 
leased except for 170 acres that he owned. In 1983 and 1984, he was farming 300 acres 
of soybeans, 250 acres of peanuts. 2 ! 3 acres of corn, and was producing hogs f or market. 

1 r. 46. C x-99.‘ He had become one of the largest farmers in Southampton County of anv 
race. Cx-99. CV12 1 , CX-3S. Cx-79. Cx-80. 

12. All of Mr. \\ arren s children grew up on the iartn. All nine of his sons worked on 
the farm after school and during vacations. All of his sons, worked on the farm after 
finishing high school. Moreover, al! of his sons had intentions of making their living on 
the farm. Mr. Warren had intended to expand his farm. It was Ins goal to leave land to 
each of his sons upon his death so that they could continue the successful farming 
tradition in his family. However, as of 1992 only one son was still in the business. Cx-37 

15. I leg i n n : tig i n t he ear i y 1 980s .Mr. Warren I 'Cyan to ex pc ri e nee s i g n i f ica nt 

problems in his dealings with I SA Although he obtained Larm Operating loans from 


“The LSD A has challenged this number <>t acres i armed in l‘M.L Howexer. Mr. Wjjrcti 
vi)lijr:iu-.'d aifkLvIis tic-m tv.o c-iucix iarrr. exlcnsiro: ri{.'c;i:s who worked win: him li: the ia.e l ( >70'i jr .d 
early !9.M)'s who stahd liia; Mr. Warren farmed approximately SOI i acres of iarui uuriaa that time. 
Morccscr. in his own iiitniaxit. Mr Warren ieernfu’d the f::rms tic leased h\ owner, acreage and tarn; 
umbel, Lx I lie ! lei 7. Iu> n iehidiuJ l!:iv inrorm.it sun I. ihcret'i.re. :;r.u that Mr. Warren farrr.ea 
7 Ci.! acres in I9S3 and I ‘A t 
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l-‘SA up In 19S4, hi* usually received funds kite in the plantin': season/ He noticed that 
White fai - rners we:re being given their money early in the spring, while he and other Black 
farmers received their money iaie in the spring. Cx-1 03, Cx-1 19. 

1 4. The county supervisor serves as the local office manager as well a.', the loan 
approval official. The county supervisor is required hy FSA regulations to offer sincere 
assistance to the fanner. 7 C'.F.K 1910.5. and 1910.7. The county supervisor is 
responsible for completing loan applications, with the farmer’s input, if tile fanner is 
illiterate. It is I SA's policy to do so. i 'x- 106. Because he could not read or write. Mr. 
Warren necessarily relied upon the county supervisors for their sincere assistance. 

RR. ex. 7. 

1 5 Because Mr. Warren cannot read or write, he relied upon die county supervisor to 
prepare his application package, including the required Farm and Home Plan ("h'HP’") - a 
plan used to determine fami loan eligibility;* When ho applied for loans he often signed a 
blank application. On other occasions lie would signed an application after it had been 
completely filled in by the county supervisor. Mr. Warren depended on the county 
supervisor for accurate and fair assistance in helping him fill out virtually all of the loan 
application package. He trusted tae county supervisor to act in his best interest in 
helping him to obtain the maximum loan and services for which he qualified. Mr. Warren 
believes that in the l9S(Vs. the county supervisors did not always include accurate 
information on his I I IPs. to his detriment. Ti . 46-54. 


'<)pera:::ig loans are critical u> urmci's because they a.v u-ed to purchase li\esto..k, poultry, 
equipment, feed. seed, farm chemicals anJ supplies and to prmide soil and water eon serva lion. In 
eenerul. fanners eome in to their local offices between November and February to obtain and ■iubmit 
their applications. Tfie ts>.il i-. t<> get the operating money t:i hand before planting season. CVI06. 

Hn order to qualify for an operating loan , the farmer fills but an app lication packet; Included in 
the. packet. is a. farm and home plan. This plan shows financial details of the farmer’ s operation; It shows 
assets, liabilities, capital expenditure, household expenditures, live stock, debts and payment of debts. 
The plan is the foundation Of the application and is critical for FSA. Cx- 1 06. 

. 7 The record shows that Mr. Warren obtained an FSA loan in April 1983 for $48,3 80. ; Gx-3. He 
stated that. he learned, well, after, the fact, that his FHP for 1983 showed, that he farmed 299 acres of land. 
Cx4>9. I have found that the preponderance of the evidence supports his claim that he farmed 763 acres 
of land in 1983, F.of F. aff 11. Had. the FHP accurately reflected the ful 1763 acres cultivated by Mr. : . . 
Warren,. Mr; Warren would likely . have qualified for a substantially higher loan in 1983 than he received. 
In 1983. o eratir.g loans were available up to $2Q0;000. Cx-1 06: 
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10. Any Inans proceeds paid to Mr. Warren by FSA were deposited into an FS A 
account supervised and control led by the county supervisor. All Mr. Warren did w as sign 
the application and waited for the check to arrive, once the application was approved. 
With a supervised account, the fanner brings a hill in from a supplier or other creditor. 
Both the farmer and the county supervisor sign the check and the creditor is paid. 

17. In 1981 and 1983 to 1984, Southampton County farmers experienced disastrous 
farm conditions. This severely affected all farmers, Black and White. In those years, Mr. 
Warren applied for and received three loans. However, Mr. Warren has questioned 
whether he received the full face value of the loans reported. RR, ex. I a. 

18. In any event, the loans of 1983 and 1984 w ould he the last loans Mr. Warren 
would obtain from KSA. although he applied each year thereafter. Beginning in 1983. 
and continuing through 1991 , Mr. Warren would go through a process where he would 
apply for a loan or loan services, his application would be denied, he would appeal the 
denial. FSA's decision would be reversed, and FSA would be ordered to continue to 
process his application. However, despite these victories on appeal, I'SA never approved 
any of Mr. Warren's applications after 1984. 

19. Throughout the 1980's, White farmers would come to Mr. Warren wanting to buy 
his farm. Mr. Warren had no intention of selling any part of his farm and had given no 
indication that he was interested in doing so. 

DENIAL OF OPERATING LOAN APPLICATIONS - 1983 

20. In early 1983, Mr. Warren applied for a Farm Operating I ,oan, and debt set-aside. 
His applications were denied on May 29, 1985. flic county committee certification 
shows that the denial was based on lack of managerial ahility. Cx-30. The letter to Mr. 
and Mrs. Warren stated the specific reasons as: 

You hi; vc shown poor managerial ahtiitv. Your post history shows no 
progress over the pa -a three years. You did not follow farm plan, as submitted 
in the spring, as indicated by the aciual analysis of \our operation. Cx 40 

Mr. Warren appealed the denial of his application to the National Appeals Division, 
USDA, t‘'NAL)”i. H:s appeal w as heard on September 16, I9S5. He was represented at 
the hearing by an attorney. The NAD reversed I SA’s denial on October 10, 1985. The 
Appeais Office r stated; 
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liuscd (.1:1 111*4 nnat ion presented at llic ocarina and infonr.aLion contained 
ia your case ,:.e. it appears that the county committee's decision w as based 
on generality rather than specificity Records kepi h\ l ; ml 1A county 
supervisor indicate an excellent arittLdc .aid managerial ability on 
your part. The re lore. I question whether a!i the facts were presented ie 
trie county committee when its decision was made to certify you 
ineligible tor a I aim operating loan." emphasis added C\- 4 1 . 

The evidence shows that the records to which the Appeals Officer referred included two 
farm v isit checklists, previously completed by the county supervisor. On one visit check 
sheet inline for farm ownership and farm operating loan dated September 9, 1993, Mr. 
Warren s farm operation was described, in part, as follows: 

. .. Borrower's crops look good considering dry Weather. Should. repay operating ..... 
loan ar.d other debts. Equipment and .security or. land is {sic | adequately maintained. 

r.x-12 

An October x 1984.” visit check sheet for farm ow nership/operating 
loati/etiiergcncy loan showed the following notation: 

Botrower crops look very good. Piospect for making obligations as stated tor 
farm and home plan . i» excellent. Equipment is well maintained and buildings 
are in good condition, faxes and insurance have hcen paid, fix -43 

Further, testimony from Ben S. Lee. a Southampton county farm extension agent f Black i. 
showed that Mr. Warren's 19bO HIP showed repayment ability of an operational loan, 
and his opinion that Mr. Warren had the managerial ability to have carried out a 
successful farming operation in 19S5. He also testified that it was not unusual for 
farmers not to follow a farm plan for a certain year because "farmers often make changes 
to cam more money." On - 44. Further. Mr Lee testified that Mr. Warren did not make any 
unusual deviation in his fanning operation in 1983. Finally, the extension agent testified 
that clue to weather conditions, very few fanners had made progress during the last three 
years. Disasters had been declared from July 1980 - 1981 and from September 10, 1983 
through March 30. 1984. due to drought. Ox 31. 39. 41- 44. 


! Onagri the year cate k not clear or. the document, it is made clear m ;he testimony c: 
the county supervisor at the heating on September 16. ! 9 *,5. Cx-1 1. 
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The chairman of t!ie county committee was asked to explain wiiy the coinmittee 
determined Warren’s to he ineligible for the Operating Loan. I le was asked the following 
question and he -rare his reply: 

Attorney for Mr. Warren: Did the FIS 5 1*1 an show he (Mr. Warren] would be 
able to repay the operating loan for this year’’ 

Committee Chair; I don't recall what his plan was. I think wc considered his 
past history as much as the plan he presented. 

■ Finding that the evidence did not support the basis lor the denial of the operating loan, 
the Appeals Officer required the county supervisor and committee to reprocess Mr. 
Warren's loan applications. The county sought review of the reversal to the State 
Director, I : SA. The Slate Director upheld the Appeal Officer's decision. Cx--1. Despite 
tins victory, and the evidence which supported his qualification for a loan, Mr. Warren 
F>85 loan application was never approved. 

21. OCR concluded that the evidence regarding the 1985 application denial was 
insufficient to make a determination that discrimination played a .part in the denial of the 
application. However. I rind, base on a preponderance of the evidence, that Mr. Warren’s 
was qualified for the 1985 1 : SA operating loan for which he applied, that the reasons tor 
denial of his application given by the county committee were not legitimate reasons, and 
that the reasons were a pretext for discrimination based on race. I'he finding by the 
committee that Mr. Warren lacked management ability was not supported hv I-'SA’s own 
records In addition to the evidence of the cheek sheets ratings recounted above. Mr. 
Warren's long and successful history of farming, which included being certified by YPI 
io grow registered foundation peanuts, seriously contradicted the finding that he lacked 
managerial ability^ 

22. As a result ol the denial of his 19X5, Farm Operating loan application. Mr. Warren 
suffered significant economic loss. He was unable to adequately plant and maintain his 
crops. His yields dropped dramatically. FSA lhen used his low yields to deny him funner 
loans. Without prtipe- operating funds. Mr. Warren found it increasingly mure difficult 
u> produce a profit on his farm. I le had the acreage and the labor, but insufficient funds 
io properly plan!, cultivate and harvest his crops. I [e was toiced to surrender his leases 
ui: other farms t!.;.i had constituted the majority of his farm acreage. The severe cash 


\ 9 Also; evidence in the record shows that in S outhanlptor. County, disaster ca used by drought had 
been declared for the period from September 30, 1983 to March 30, 1984. 
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llovv problem also hampered his ability to make payments on ioan ohli nations he had with 
FSA and other creditors. Cx-102. 

. 23. . The denial of Mr. Warren’ s loan application for 1 985 contributed significantly to 
. his failure . to demonstrate a positive cash flow in subsequent applications and FHPs filed . 
withFSA. ; 

24. By letter from FSA dated Feb. 19, 1986, Mr. Warren was notified that, as of 
December 31, 1983, his loanfs.t with I SA were i.i default. C.'x-OS. 

2 ?. In 1986. Mr. Warren applied for a barm Operating loan, loan ser\ ieing and debt 
set-aside, find for a disaster loan. Mis applications were denied in March 1986 due to no 
feasible plan of operation, in that his FHP plan did not show suf ficient cash flow to pay 
all his dents. Cx-04. Cx-05. 

26. In April 1 986, Mr. Warren went to the county supervisor, seeking to have his 
delinquent loans rescheduled. The county supervisor agreed to reinstate Mr. Warren * 
application fora Farm Operating Loan for 19S6. if Mr. Warren soid a portion of his farm. 
Money from the sale ofhis farm, the county supervisor advised, would give Mr. Warren 
money to reduce his total debt load and give his operation a positive cash flow. Cx-09. 

Mr Warren reluctantly agreed to put his farm up for sale, believing he had no choice but 
to do so. I le pu: the asking price for sale on his farm at SI 50.000. 

2 7 Hvidence of record indicates that a Farm Operating Loan was approved i'tw Mr. 

Warren for $46,200. and the deal closed on June 2. 1986. The county supervisor wrote to 
Mr. Warren on September 26, 1986. that as of that date Mr. Warren had not met the 
condition ior the loan. i.e.. that he had not sold a part of his farm. Cx- 10. By letter dated 
March 9, 1987. Mr. Warren was given 120 days from February 5. 1987 lo liquidate his 
assets, lie was informed that if he did not do so, FSA would reject his request for 
restructuring the debts by forcing the sale of a portion of his assets. The only significant 
asset lie owned was his farm. Cv-12. Mr. Warren never was able to obtain a buver ofhis 
farm at hi* asking price, and he never received the benefit of the $46,200 that reportedly 
had been approved for him. The county supervisor notified him flint the $46,200 loan hud 
been cat ice'll. Cx-100. Cx-10. 

28. For the next several years Mr. Warren would apply for loan or loan servicing arid 
his applications would be denied. Most often, the denial would be based on a mere 
technicality. Mr. Warren would appeal the denials, always hopeful that the appeals 
'process would work to correct what he was .sure was an unfairness at the county level. 1 ie 
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would win a: the NAD level, and had faith in the appeals process. However, each victory 
on appeal was met w ith farther denial of his applications on remand. 

DENIAL OF APPLICATION FOR PRIMARY AND PRESERVATION LOAN 
SERVICING 10 

29. By 1988, Mr. Warren's financial situation had significantly worsened. He 
continued to oc pressured to sell one ol his farms. He was having difficulty paying his 
real estate taxes due to lack of funds. 

30. In July 1988, a new county supervisor. Ronald Norton, arrived in Southampton 
County. Mr. Norton is White. On July 8, 1988, Mr. Norton wrote Mr. Warren that his 
tax matters had to he turned over to the county attorney for possible foreclosure action. 

( x-55 In early 1 ( >S8. Mr. Warren’s application for Primary 1 .oan Servicing was denied. 
The basis for denial was failing to show a positive cash How. A former State Director, 

I SA. in his 199? affidavit, staled that an FI IP showing a lack of cash How should help a 
fanner qualify for Primary I .oan Scrv icing, not harm him. Cx- 1 06. In November 1 988. 
Mr. Norton wrote Mr. Warren offering Primary Loan Servicing (debt restructure') due to 
the delinquency of Ins accounts. On April 19. 1989. Mr. Norton denied Mr. Warren's 
application. The denial was because Mr. Warren had failed to return the paperwork 
within the -l.^-days allotted. As to lliis basis lor denial, a former FSA Stale Director staled 
that the couiity supervisors have discretionary authority and routinely use it to avoid the 
rejection of iate. applications. Cx-1.06 

3.1, . In 1989, Mr 2 Warren applied for Preservation Loan Servicing. Mr. Norton denied 
this application in January 1990 for failure to circle a required. item on the application. 

Mr. Warren appealed this denial, as well. Cx-45. . . 

32. f he appeals on the denial of both the Primary Loan Servicing and the Preservation 

Loan Servicing applications were heard in June 1990. The evidence at the hearing 
showed that Mr. Warren was sent the Primary Loan Servicing application package short I v 


The Friir.iiO Loan Servicing Program is available when I SA kirroweis are unable io make 
•t'kciluied pyrv.;-; v:i lh;:: debt- >, PSA due t:: -ea.s.i:i: !vyo:;d their h ,uchcav\ Lae:;.! :,v 

raiwioes a process bv which iaei r loan accounts cu:; lie serviced a; auvt: lereclesurc or liqiacjlio:.. 
Preservation Loan Servicing Program comes into play after foreclosure; When foreclosure pccure and .. 
FS A takes the secured pr operty into its in ventoiy, the borrower is provided the opportun i ty to apply to 
lease or purchase his homestead ..and up. to 10. acres of land, including, farm buildings. 7 C.F.R. 

§ ■ 1.95 1.909, ■ . . 
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aftcr the sudden arid unexpected dcalh of his wife. li showed that Mr. Norton at first 
accepted the application under the good t'aith policv (due to bereavement period.) and 
processed it. fie developed a P'HP, and ran eligibility programs, etc., necessary to quulifv 
Mr . \\ arren ior the loan. Inexplicably, after going through ail the steps for determining 
eligibility for Primary Loan Servicing for 1 ( >SS and JOS'). Mr. Norton denied Mr. 

Warren s loan servicing application due to not hav ing provided a completed application 
wilhin the staled deadline. ( x-47. The Appeals Oi liter determined that the original good 
faith finding should not have been rescinded under the circumstances and also that Mr. 
Norton had failed to lollovv the regulations and PSA policy by denying die application for 
failure to return within the 45-day period. ISA's regulation required the county 
supervisor to send follow-up notices before denial of loan servicing. C\-45. The Appeals 
Officer reversed the denial and required Mr. Norton and P'S A to continue processing Mr. 
Warren's Primary Loan Servicing application. With regard to the denial of the 
Preservation Servicing Loan application for failure to circle an item, the Appeals Officer 
found again that Mr. Norton had failed to follow FSA regulations and poliev. 

a.L As to the technical reasons for denial, one I4SDA official commented that the idea 
that an application is rejected by the county supervisor because something is not circled is 
aosurd and “I would have to wonder what his motivation was. Typicullv. if there was a 
mistake in an application, the county supervisor contacted the farmer and told him or her 
that the information was missing and needed to be provided.” Me Mated that the counts 
supervisor had discretion to allow Mr. Warren to correct the item, and that I-'S.-Vs 
guidelines encouraged the county supervisors to assist farmers in filling out applications 
to avoid and correct these kinds of omissions. Affidavit of State Director, l LSD A Rural 
Development. Virginia. Rk.-ex 7. p.l 41, Cx-45. Another official, an Agricultural Credit 
Director for FSA stated: "1 cannot fathom that an application would he turned down 
because something was not circled.” Ox- 109. 

>4. Despite me July 1990 ruling of the Appeals Officer, Mr. Norton denied another of 
Mr. V\ arren s application lor the technical reason of failure to remrn an application or 
document within the 45- day period allotted. C'x- 47. 

35. On September 20. 1990. Mr. Norton offered Preservation Loan Servicing 
1 1 lomestcad Proiection/I .ease back /Huy hack) to Mr. Warren. Mr. Warren had not wanted 
Preser a'.ion Loan Servicing but Primary Loan Servicing !:: any event. Preservation 
Loan servicing was denied because Mr. Norton determined that FSA could not obtain 
clear title to Mr. Warren’s land because of a junior lien on the property. Mr. Warren 
appealed tilts denial. On June 27. 1991 , the Appeals Officer reversed the county's 
decision, again, finding that the reason tor denial did no! comport with PSA's regulations, 
i lie re;, ; . miaous ’eou-rcJ mat I SA, hetorc denying an application, determine whether H 
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was in the best interest of the government to settle the junior liens and then accept the 
voluntary conveyance. The Appeals Officer urged that FSA not only reprocess the 
Preservation Loan Servicing application, but believing that Mr. Warren had not been 
given appeal rights on a denial of a previous Primary Loan Servicing Application, 
encouraged FSA to give Mr. Warren opportunity to restart that process. C’x-03 

3f>. Upon the reprocessing of Mr. Warren's Primary Loan Servicing application, it was 
again denied. Cx-47. 

37. In 1991, Mr. Warren came under rapidly escalating financial pressures. FSA was 
continuing to threaten foreclosure on his farm. 11 l ie had become delinquent on an SBA 
loan, as well. He borrowed money from his sister to prevent a judgment attains* him bv 
SBA. 

RETALIATION: THB T1MBHR I N C 1 1 ) LNT/FI ND I N Ci OF LACK OF GOOD FAITH 

38. By the fall of i991. Mr. Warren's financial .situation had become desperate. Mr. 
Warren sought permission from Mr. Norton to sell some limber on his land so that he 
could make money to pay his sister hack and to help pay on other bills. The approval was 
needed because FSA had a secured interest on the farms. Mr. Norton approved the cutting 
of the timber. During that same time period. Mr. Warren brought the subject of cutting 
timber on his farm in conversation with an attorney with whom he had dealt for years. Fie 
told the attorney that Mr. Norton had no objection to his cutting ihe timber. His attorney 
told him that it would he fine to cut the timber since Mr. Norton had no objection to the 
cutting of the limber. Selling the timber on the land did not significantly put at risk 
PSA’s lien on the property. The limber that was cut had not been on the property when 
the lien was placed. Cx-06. 

39. It was not uncommon for FSA county supervisors to give approval for such used 
of secured property, and to give it orally, rather than in writing. Ox -45. However. Mr. 
Norton would later deny giving Mr. Warren such approval. 


• KS\ m,i\ ;ici;-iiiv li:!v •.<.= ['r< *[;■..* r:y jj;uiii:g u [■urikulur i!' ill- tv'ii. -".s.-r liT.-ulis m the: FSA 
loan. 7 : '.S.C $ !‘aX5u . 
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40. Sometimes around December 1001, Mr. Warren and hi* sons began cutting, 
hauling and selling die timber in question. Mr. Warren used the proceeds to pay his sister, 
and other non-PSA bills. 

41. The hearing on Mr. Warren's July 1001 appeal was held on December 10. *99i. 

At the hearing. Mr. Warren raised, for the first time, a claim of race discrimination. 

lie was frustrated that the appeals process had not worked for him. He asserted that I SA 
. was pot willing to help . Black farmers as they did White farmers. He observed that White 
farmers were coming to him trying to buy his land. He did not want to sell. He had seen 
other Black farmer lose their land which was then bought up by White farmers. He stated 
his belief that it was the intent of Mr. Norton and the county committee to force Black 
farmers into foreclosure so that White fanners could buy their land. 

The Appeals Officer found that in denying the application for Primary Loan 
Servicing, KSA had not complied with its regulations. He reversed the denial and 
directed the county to again process Mr. Warren's I’rimary Loan Servicing application. 

He also informed Mr. Warren on how to file a discrimination complaint. 

42. In la'e December 1991 to early January. 1992, Mr. Warren, aided by his attorney 
Robert 11. Cooley. Ill, filled out the application for Primary Loan Servicing for 
reprocessing pursuant to the Appeals Officer's decision. Attorney C oolcy assisted Mr. 
Warren in filing his I'HP for the operational loan being sought. The I HP showed a 
positive cash flow, but was not complete because Mir, Warren heeded information on ho\V 
much he needed to pay the USDA . 12 

43 . ; On January 7, 1992, Mr. Warren filed an official complaint of race discrimination 
with the. U SDA. In his complaint, he specifically named Mr. Norton as one of the chief 
perpetrators of the discrimination . .. Ckr 1 02. . 

44; In March, .1992, Mr. Norton invited Mr, Warren to come to his office id discuss 

the Pnfnary Loan Service package ML Warren had submitted. When Mr, Warren 
mentioned the timber cutting, Mr, Norton said: to him “I got you; now.” Mr; Norton then 
asked Mr. Warren for an accounting of the timber. Mr. Warren reali/eJ at that lime that 
he had been "set up" by Mr. Norton with regard to the limber matter. RR-cxS. 


■■Accorti.iig '.v Attornev t’n r!e\ . In* tried fc: months in act tin- int'orr-itmn reeded Jor the I Hi* 
!:;>i:i Mr. Wirtoi!. K>; Mr. > . r:-. delved ir. prnvidi:;^ the mformjtiori for e ;• -er K!' as A 
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45. Mr. Norton subsequently sent a memorandum to IJSD.Vs Office of General 
Counsel ("OGC’j for an opinion tin whether the facts, as he alleged them, supported the 
prosecution of Mr. Warren for fraudulent con\ ersion of secured property. He reported 
that Mr. Warren had cut and .sold timber from land on which FSA had a security interest 
without approval by FSA. and had then spent the money on non-FSA hills. OCiC 
declined to pursue prosecution, citing a lack of evidence of criminal intent. However, it 
was OGC's opinion that the facts allowed for a finding of "lack of good faith.” based on 
the scenario sent to it by Mr. Norton. Cx-21. 

46. FSA regulations require that before eligibility is established for a loan, a showing 
must be made that a borrower has acted in good faith by demonstrating sincerity and 
honesty in meeting agreements made with FSA. A farmer who has received such a 
finding can never receive loans or assistance from the USD A, with one exception - a 
farmer can benefit from Homestead Preservation, i.c., he can retain his farmhouse and ten 
acres on which it sits. 7 C.F.R. § 1951.909 feV2). 

47. The underlying decision on whether good faith exists is a determination to be made 
by the FSA county supervisor who has wide discretion in deciding whether to make a 
finding of lack of good faith. Cx-21. While a technical conversion could occur, the 
county supervisor may nonetheless decide that, based on the borrower’s sincerity, that the 
borrower did operate in good faith. Cx-21,22. 

48. On May 29, 1992, Mr. Warren wrote Mr. Norton, stating that he had told him on 
two different occasions during the past vvimei that he was going to cut some timber oil 
his land and that he had never told hi in of any negative consequences. 1 le stated that he 
believed he had increased the value of the land, overall, because he would soon he able to 
farm more acres that had been cleared off. Me sought help in getting his debt 
restructured. C'x-17. 

49. By letter dated July 20, 1992. Robert H. Cooley, III, a local attorney, wrote in the 
FSA State Director, on Mr. Warren's behalf, regarding the timber incident. Attorney 
Cooley stated his knowledge of Mr. Warren as an honest. Christian man. a hardworking, 
"master farmer” and that he "believed him completely when he said that he sought Mr. 
Norton approval before cutting the limber. He described Mr. Warren and his family as 
one of the "most industrious, hardworking, gentle, and God- fearing lamilies ’ that he had 
the pleasure of knowing and working with." Ox- IX. 

Att.ir v. y Cooley stated that he had known Mr. Wan cn for at least i8 years and that 
Mr. Wanes h 1 been a lav client of his late father. He staled that he was convinced that 
Mr. Warren had acted innocently and in the best of good faith ir: cutting the limner on his 
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land in that he had relied on the apparent authority of the county supervisor in cutting the 
timber. Attorney Cooley stated that Mr. Warren was still actively engaged in farming, 
even though he has had no substantial funding assistance from ISA or any other 
commercial source since 1985. lie related that Mr. Warren had sought and obtained Mr. 
Norton's approval to cut the timber in the fail of 1991, and that Mr. Warren, after cutting 
. the timber, took the timber receipts to Mr. Norton. These facts, he/argued, certainly 
.. negated any conclusion that. Mir. Warren acted in bad. faith. Moreover, he stated, Mr. . \ 
Norton was a neighbor of Mr. Warren’ s and he could not have concealed the . timber 
cutting from Mr. Norton, even had he wanted to. . 

. . Attorney Cooley stated that .the issue, of the timber cutting came after Mr. Warren;’ s 
success, after numerous appeals, in obtaining the opportunity to apply for Primary Loan 
Servicing and on the heels of a January 10, 1992, complaint file with j 1:1:0 1 in which Mr. 
Warren complained of having been racially discriminated against by FSA. in general, and 
In Mr. Norton, in particular. He stated his view that Mr. Norton used the limber incident 
as an opportunity to interfere w ith, or to completely block, Mr. Warren’s efforts to qualify 
for additional financing and Primary Loan Servicing, and was being most unfair to Mr. 
Warren. 11c noted that the timber that was cut represented “absolutely no impairment to 
the Government’ s security.” That the FSA loans were well- secured by the vast farmlands 
of Mr. Warren's and were in no way jeopardized by Mr. Warren’s efforts to survive. He 
asked that FSA forgive Mr. Warren’s actions and assist him in restructuring his debt and 
continuing his fanning operation. C'x-IS. Attorney Cooley later signed an Affidavit to the 
same effect. RR-ex.8. 

50. Attorney Cooley also stated that, in December I99t, Mr. Warren asked him 
about the propriety of cutting the timber, and that lie told him that as long as he had 
obtained the concurrence of Mr. Norton, then he saw no objection. He regretted having 
given Mr. Warren that advice, although it was appropriate at the lime. He knows now 
that, considering all the difficulties Mr. Warren was having with Mr. Norton, that he 
should have told Mr. Norton to get the approval in writing. RR-ex8. 

5 1 . In September 1902. Mr. Norton made the rinding that Mr. Warren had -cted with 

a “lack of good faith” by cutting and selling timber on property secured by; FSA without . 
FSA’s prior approval. Using this finding, he denied Mr. Warren's 1992 application for 
■Prirnan Loan Servicing. C\-57, 5S. 
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53. The finding of "lack of good faith" has not been made against any other farmer in 
Southampton County. Virginia - only in Mr. Warren’s ease. Cx-16. Rx-I . 

54. In a letter to the FSA State Director, in July. 1992. Mr. Norton never flatly denied 
that Mr. Warren spoke to hint about cutting the timber, but said that he "did not recall" 
ever discussing the sale of timber with Mr. Warren, lie stated, however, that he learned 
of the cutting of the timber on January 30, 1992, when one of Mr. Warren’s creditors 
called him to tell him so. Cx-1 1 3. Cx-19. When asked why he did not speak to Mr. 
Warren about the matter, or intervene to stop the culling. Mr. Norton responded that he 
was too busy preparing a loan package for Mr. Warren - which package was required by 
the NAD decision - to do so. Cx-19. He later told the investigator that he had not spoken 
to Mr. Warren because he wanted to investigate the allegation before speaking with Mr. 
Warren. Rx-1. 

55. USD A guidelines require a county supervisor to use his discretion to prevent a 
farmer’s conv ersion of secured property in the interest of the farmer and to protect 1'SA‘s 
lien interest. Cx-1 06. 

56. Internal l SDA memoranda showed that USDA State officials believed that Mr. 
Warren's problems were caused by incompetent legal advice. They believed that Mr. 
Warren had a claim of malpractice against the attorney who told him it was fine to cut the 
timber and advised that he should obtain money for restitution from the attorney. Cx-14. 
Cx-24. 

57. Mr. Warren appealed the denial of his Primary l.oan Service application which 
was based on lack of good faith. His appeals hearing was held in 1993. Tor the first time 
in his dealings with FSA, the denial of his application was upheld. Cx-57. 58. 

5S. All applications filed by Mr. Warren after 1992 were denied for lack of good faith. 
Cx-62. C-63, C-64. The denial notices stated, in part, that "it has been determined that 
you have not acted in good faith when timber on which FmllA [FSAj holds a first deed of 
trust was sold. . . .” See, e.g. Cx-63. \ 

59. Mr. Warrdn was informed that he could be considered again for loan servicing if . 
he made- restitution of the amount of money he obtained from the cutting of the timber . \ 
(approximately $26,090.) He did not have the funds to do so. Attorney Cooley tendered 
a promissory note to FSA on Mr. Warren’s behalf. His note was rejected for lack of 
adequate consideration. RR-exfi. Mr. Warren’s church offered to pay the amount on Mr. 
Warren's behalf, but that offer . too. as rejected. The church's bishop was told that it 
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was ton late for Mr. Warren to make restitution. Cx- 1 10. Mr. Warren also sought to 
develop a repayment installment plan, l ut his plan was rejected. R\-l 

60 Despite the finding of lack of good faith which Mr. Norton made, and FSA 
maintained, Mr. Norton continued to send Mr. Warren invitations in apply for loans and 
debt restructuring, as well as announcements of new programs available to farmers. 

When Mr. Warren would apply for these, he would he rejected based on the finding in his 
record of lack of good faith. In 1993. e.g., the LSD A offered two programs for 
disadvantaged farmers. The first offered farmers ionns at market or below market rates to 
purchase or enlarge farms, exclusive opportunity to purchase farm land in LSDA 
inventory, and debt restructuring at a reduced rate ot interest. Cx-53. The second offered 
low interest ioans to low income fanners who could not afford to borrow at regular rates 
under other programs Debt restructuring was also available. Cx-60. Mr. Warren was 
notified of these programs on March 25. 1993. It had always beer* Mr. Warren s dream to 
significantly expand the number of acres he owned: however, because of the lack ol good 
faith finding, he was not eligible for these programs. 

61 . On September 24, 1991. Mr. Norton notified Mr. Warren that he was eligible for 
Homestead Protection services. The letter listed ten items Mr. Warren was required to 
provide within 30 days. C'x-CO. On November 1. 1994, without further correspondence 
with Mr. Warren. Mr. Norton denied Mr. Warren’s application for Homestead Protection 
because of his failure to supply the ten items within the 30-day time period required. 
C’x-66. 

62. Mr. Warren, through his daughter. Vivian, repeatedly wrote and made telephone 
calls to the LSDA. seeking a resolution of his discrimination complaint. A notation made 
by one LSDA staffer indicated: “Vivian Warren continues to call on a regular basis, 
requesting the status of her father's discrimination complaint.” Ox-72. When he received 
no resolution, he coucspundcd with his Congressman, seeking assistance in getting his 
claim resolved. He complained to the Congressman that the finding of lack of good faith 
had been made in retaliation for his filing a civil rights complaint. ‘1 he Congressman 
wrote to the LSDA. vet tile LSD 's took no apparent el ion lo resoive the complain!. 
Cx-20, 26-28, 33. ■ . y / 

63. Still receiving no formal response. Mr. Warren files’ two other complaints ot 
discrimination: the second was filed on May 15. l995.(C.\-74i and a third on January 22. 
1997. Cx 162. 1 it* was repeatedly t U that Siis complaints were being considered and 
would be resolved. ( lx-54. 84. 25. 116-1 1 7. 
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64. On September 5, 1995. the District Director. PSA, wrote Mr. Warren that it he 
did not pay his loans in 30 days, foreclosure action would begin. Ox 29. I’pon receipt ot 
this notice. Mr. Warren and Vivian Warren repeatedly called l-'SDA officials, and the 
Congressman in an attempt to stop the foreclosure uniil there had been an investigation oi 
the discrimination complaints. Cx-72. 

65. In October 1995. Mr. Warren received notice that the foreclosure action was 
being rescinded pending the resolution of the civil rights claim. Cx-30- 3 1 . However, nis 
case was flagged, erroneously, for foreclosure in June, 1996. ( In-32. 

66. In 1997. OCR commissioned an investigation of Mr. Warren's complaint by the 
independent law firm of Dolans. Siegel. Zorn & Associates. The investigating attorney 
spent three months on the investigation and prm tded a report and recommendation to 
OCR in Oclobei 1997. RR- C x.1 . " 

67. In March 1999. based on the investigator's report, the Special Assistant to the 
Director. Office of C ivil Rights, made a "Decision" on Mr. Warren's complaint. He 
concluded that the evidence supported finding that Mr. Norton hud discriminated against 
Mr. Warren, based on race. Rx-1 Based on all the evidence available, the '‘Decision’’ 
found that Mr. Norton discriminated against Mr. Warren by: 1) denying, him adequate 
loan servicing trom 198S to the present; and 2) by retaliating against Mr. Warren by 
giving him a had faith determination for the sale of timber which secured his loans. It 
made the credibility determination that Mr. Warren informed Mr. Norton of his intentions 
to cut and sell timber from his property to pay non-FS A debts, and concluded that,M’r. 
Norton decided to make a finding of lack of bad faith; against Mr. Warren in retaliation , 
for his successful NAD appeals and for. the filing of his race discrimination complaint on 
January. i 0; 1992. It. concluded; ‘‘[w]e can find no other credible explanation for [Mr. . . 
Norton’s] actions. ” Rx-i, 

I agree with the "Decision" and accept these findings as they are adequately 
supported by the evidence of record. Sec Cx 1 K. Cx - 19. Ox-1 04. ( \x- 108, Cx- 106-7, 

C'x-I H). 1 1 3 and 1 14. In the w ords of the investigator regarding the timber incident and 
Mr. Norton's involvement: "This action reeks of retaliation.” RR-ex.l 

68. Considering all the e\ idence. I further conciade that the preponderance ot the 
evidence supports these additional findings; 

ui that tiie objective ot the county committee in denying. Mr. Warren's Farm 
Operating I .oar; in 19S5 and every vei.r thereafter, and Mr. Norton’s and the county 
committees objective. beginning in ; 9SS. was to deprive Mr. Warren of the financing he 
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needed 10 .successfully operate his farm with the ultimate goal of forcing Mr. Warren to 
lose his land. Cx- 1 2, C'x- 1 3. ( 'x- 1 06. 

h) that the USD A. through its FSA county supervisors, failed to provide Mr. 
Warren the assistance he needed to understand the application process and to correctly 
and fairly complete his farm and Home Plans. Its failure to do so was based on race 

c) that Mr. Norton, knowing Mr. Warren was uneducated and illiterate, used 
technicalities contained in the USD \ regulations against Mr. Warren in direct violation ol 
his responsibility as county supervisor. His objective in doing so was to deny Mr. Warren 
loan benefits based on race. C'x- 104. His ultimate objective was to cause Mr. Warren to 
lose his land. ■ 

ftt). Mr. Warren continues to be ineligible for FSA loan services based on the finding 
of lack of good faith. 

I'AIl a; RM TO GIVE PROPER ACCOUNTING Ol 1.0 AN HISTORY: 

70. Mr. Warren and lawyers, acting on liis behalf, have attempted to get an accurate 
accounting of Mr. Warren's loans, yet the USDA has not given Mr. Warren an official 
and accurate accounting of his FSA loan record. An interna! memoranda from l.SDA 
reflects the fact that FS.Vs accountants could not fully explain some entries on Mr. 
Warren's account. Cx-06, Cx-1 17. L> 

Mr. W arren had never received an official accounting of three loans he received in 
1983 and 1984. While Mr. Warren was charged with the full face value of the loans, it is 
unclear how much of tiie money was used on Mr. Warren s behalf. One note 
accompanying Mr. Warren’s records from FSA stated: ' I could not locale the old 
management card, but 1 did piece together the information for you with the exception of 
one loan that I could not find." Cx 112. In 1995. the District Director wrote to Mr. 

Norton that Mr. Warren's “ageredit history" must be corrected before FSA proceed to 
foreclosure. Cx-Uft. On January 15. 1997, the Agricultural Credit Manager stated that the 
‘•Problem Explanation Sheet" concerning Mr. Warren’s Farm Ownership loan showed a 
principal balance significantly larger than the note amount. I he Finance Office had 
attempted to folkmAhe history of the loan to determine how the numbers were developed, 
but had difficulty doing so. Cx-07. 


-.\<i of the dais’ of tin- atal. Mr Warrens nquest for .in official accounting of the ha.unce due 
and twirg on his jccoun: mil -a as not available I r. 12. 
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BFGINNING DATF OF DISCRIMINATION 

71. Mr. Warren aliens damaging beginning 19S3. Cx-99. However, he has not 
established, by a preponderance of the evidence, any act of discrimination occurring 
before 1985. 

USDA’S ADMISSION Oh NATiONWIDH RACIAL DISCRIMINATION 

72. The USD A has admitted that FSA county supervisors and county committees 
throughout the United States discriminated against Black farmers. It has admitted that as 
a result of that discrimination. Black fanners have lost their land and their livelihoods. 
See Consent Decree in hgford, ct ul v. (Hickman. Dist Ct. IX' (Civil Action No. 98-1093 
(I’LFi) 

FI N D I NOS ON DA M AO FS 
Lconomic 

73. Due to USDA’s discrimination against him. based on race. Mr. Warren suffered 
substantial economic loss He: l ) lost the opportunity to expand his farming operation, 
including opportunity to purchase his sister’s farm of 365 acres of land; 2) lost all leases 
he had on farmland in the County; 3) lost his prized peanut production under the VPI 
program; and 4) was forced to give up his swine operation. Moreover, his ability to 
obtain eredii was destroyed. 

Fmotional 

74. As a direct result of the USDA’s discrimination against him. Mr. Warren has 
suffered severe emotional distress over nearly a 17-year period. He has watched the 
emotional suffering of his family, as well. 

DISCUSSION AND SUBSIDIARY FINDINGS 

Mr. Warren brings this claim pursuant to the provisions of the Fqual Credit 
Opportunity Act ("F.COA" ). 15 USC 5$ 1691 a set)., which was enacted in 1974, and 
became effective on October 28, 1975, and amended in 1976. It is a provision of the 
Consumer Credit Protection Act. 15 USC §§ 1601 ct saj. 

\ ;:e FCOA prohibits creditors from discriminating against any applicant, with 
respect to an\ aspect of a credit transaction on the basis of race. 1 5 USC $ 1691ia)( 1 ). 
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Regulation B defines '‘credit transaction’ as including “[e|vcry aspect of an applicant’s 
dealings with a creditor regarding an application for credit, or an existing extension of 
credit (including but not limited to information requirements; investigation procedures; 
standards of creditworthiness; terms of credit; furnishing of credit information; 
revocation, alteration, or termination of credit; and collection procedures.)” Reg. B, 

12 C.F.R. §202.2 (m). 

The ECOA applies to the USD A and the FSA. The statute provides that when the 
government or a governmental subdivision, agency or instrumentality extends credit, it is 
subject to the provisions of the ECOA, except that no action can be brought against a 
governmental creditor for punitive damages. 15 USC !691e(b). The USDA agrees that 
the ECOA;appiies to FSA’s loan servicing transactions. Rx-1. 

The USDA stipulated to liability in this case for discriminating against Mr. Warren 
on the basis of race, beginning in 1985. 14 The evidence supports that finding. 
Accordingly, l find that the USDA discriminated against Mr. Warren with respect to 
aspects of numerous credit transaction on the basis of race in violation of 15 U.S.C 
§ 1691(a)(1). Specifically, the USDA, through Mr. Norton, the county supervisor and/or 
the county committee members, discriminated against Mr. Warren, based on his race, 
regarding an application for a loan or loan servicing, including, but not limited to, 
deliberaidy delaying action on his loan applications, denying his applications for loan or 
loan servicing, setting unfair conditions for the approval of loan or loan servicing, and 
falsifying information and using that information to deny loan servicing. In addition, the 
USDA, through FSA and Mr. Norton, violated the ECOA by retaliating against Mr. 
Warren for exercising a right granted him under the Consumer Credit Protection Act, i.e., 
the right to protest the illegal and discriminatory action of a credit lender. Sec. 1691a(3). 

DAMAGES 

Section 706(a) and (b) and 702(g) of the ECOA provides that any creditor that fails 
to comply with a requirement imposed by the Act or die regulation is subject to civil 
liability for actual damages suffered by the individual. 15 U.S.C. 169] e. See also 12 CFR 
202, 1 4. Actual damages are damages deemed to compensate the injured party for losses 
sustained as a direct result of the injury suffered. They“are the damages awarded to a 
person as a compensation, indemnity or restitution for harm sustained by him.” 
Restatement (Second) of 'Forts § 903 ( 1 979). One purpose of actual damages is “to make 


See Rx-3. 
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persons u hole for miurics suti'ered on account of unlawful discrimination.’ Al be marl t 
Paper Cn. v. Moody, 42?. U. S. 41)5, 4 1 is (1975) 

I here are l wo categories of actual or compensatory damages: tangible and 
intangible. Tangible includes economic loss. Intangible damages include compensation 
for emotional distress, and pain and suffering. Dakar v. Dept of Agriculture. 239 ! : . 3d 
1 334. (Fed. Cir. 2001 }; injury to persona! and professional reputation. Fabry v. CtmmTr 
of IRS. 223 K 3d 1261 at 1265, < 1 Ith Car. 2000): injury to credit reputation, mental 
anguish, humiliation or embarrassment. (Ftschl v. General Motors Acceptance Carp.. 
C.A.5 (La.) 1983. 708 F. 2d 143); "impairment of reputation and standing in the 
community, personal humiliation, and mental anguish and suffering” U. S. v. Burke. 504 
U. S. 229, 112 S. Cl. 1867 at 1874 (1992). and intentional infliction of emotional distress. 
Ricci v. Rev Banc shares, Inc. .662 [•'. Supp 1 1 32 (D.C. Me. 1987) and HUD r. Wilson , 

2 FI I -FI. (Aspen) f 25,146. (HUDALJ 2000). 

While damages may not be determined by mere speculation or guess, it will be 
enough if the evidence show the extent of the damages as a matter of just and reasonable 
inference, although the result he only approximate. Tri County Industries. Inc. v. District : 
of Columbia, et al, 200 F. 3d 836 at 85 1 ( 1). 0. Cir. 2000) The inquiry must he whether 
the damage award is within a “reasonable range within which the jury may properly 
operate.’' Langcvine v D. 106 F. 3d 1018 at 1024 ( D C. Cir 1997). 

TANGIBLE DAMAGES 

Loss of Farm Income : 

As a result of the USDA’s discrimination against him. Mr. Warren suffered loss of 
income from farming operations. FSA never approved a loan for him after 1985. He was 
denied farm operating loans, disaster assistance loans and/or grants, Primary and 
Preservation Loan Servicing. Because he was denied a loan in 1985 and every year 
thereafter. Mr. Warren did not have the money to buy fertilizer, seed, chemical, 
equipment, etc. that was needed to carry on a successful farm operation. Despite Ins best 
efforts, without funds, he could not hold on to the leased lands that he farmed, and thus 
suffered a devastating loss of farm inc ome from that year forward. Moreover, the finding 
that Mr. Wairen bad acted with lack of good faith precluded him from qualifying for 
these benefits. Cx-79. 

Mr. Warren seeks a total of 53,972404 in loss of farm income for the period from 
! 953 to 2001 . 1‘his c lairn :s based upon the report and analysts of his expert economist, 
|)r. Audi Brown. S; ecifically, he seeks SI ,389.429.31 for farm cop and swine losses. 
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S::n.()i'K) for replacement costs in farm equipment and machinery from 1983 2001 (<? 

S 15,(M)i) per wan. ar.J interest on Si. 501. 677.08 at 9.9 r i compounded over the 17-year 
period. (V99. 

The L SDA challenges Dr. Brown's assessment of loss and present-* instead a 
calculation of loss that is between $301 .731 and $323,720. minus actual income earned 
by Mr. Warren over the same i7-ycar period. Accordingly. the detenni nation of which 
expert opinion should he accepted is of critical importance in this caw. 

Moth economists have similar academic hack" rounds, both having obtained PhD 
degrees in Agricultural Economics - Dr. Brown from Louisiana State University (1083) 
and Di. Gfu/e from Mississippi Slate (19K5). Dr. Brown is currently associated with 
Southern University and has spent a substantial amount of time working with farmers in 
his capacity as Agricultural Program leader in the Universities’ Cooperative Pxiension 
Program at Baton Rouge. Louisiana. He has worked as an extension specialist in the area 
of farm management and as a consultant for the National Office for Small-Scale 
Agriculture. He has also worked with farmers, assisting them in pulling together budgets, 
preparing (heir RIPs and helping them in their management practices. Dr. Glaze has 
worked as an economist for OCR- USD A since 1 991 . 1 1 is resume shows that he has 
received recognition for leadership in developing and implementing farm -level budgets. 

Both Mr. Warren and the USD A agree that the way to calculate Mr. Warren’s 
economic damages is to calculate wiiai he would have earned with a fully functioning 
farm during the years since 1 9 S3, adjusted for actual in cot no earned during the same tune. 
Thus, both parties have not attempted to do a specific proximate cause analysis that seeks 
to trace the damages caused by each distinct act of discrimination' The method used by 
both parties takes into account all types of daniages by looking at the net income that Mr . 
Warren would have made from farming (i.e; gross income minus costs) during the years 
in question if his farm. operation had. been unaffected by discrimination. The formula 
used by both is as follow: 

Net Returns - crops == [Price x (Yield x Acres] - [Costs per Acre x Acres] .+■ . 

Islet Returns - hogs =■ [Price x (Market Wt, x Hogs sold] - [Cost per 100 lbs x hogs sold] 

Economic Loss = . Net Returns (crops + hogs) - Actual Net Returnsf crops 
H-hogs) 13 " 


' ih-.-. ! C: ■. Ml (>i:r! of t.miiiJ n.: f.iult with . . . a ! e:\.-rf ■> j::'> -racii >:i :i« a:; 

t*nnlov!!wni tii.ll * A. tu.il darr..ues include any wages oi in:y.' bin:,- fils you arid pluiatit*. would 
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Further. Nun used published figures from the Economic Research Service (ERS) and the 
National Agricultural Statistics Service (NASS), as a data source. The ERS reports price, 
yield and cost data based on survey of farms on a regional and state wide level. The 
NASS reports price and yield data based on a survey of farms at the county level. The 
NASS does not report on costs of production. 

The parties agree on the overall methodology, but have serious disagreements on 
the calculation of lost income. First, the l ! SDA believes that Mr. Warren can only 
recover economic damages from 1985 to present, since 1985 is the earliest that 
discriminatory conduct was alleged in an eligible complaint. 1 agree. 1 have already 
determined that the evidence is insufficient to establish a basis for economic loss for any 
year prior to 1 985. See binding of Fact, 71. Second, the l.'SDA contends that them is 
no support in the record for the 7fi3 acres Mr. Warren allegedly larmed in 1983. I 
disagree. The evidence suppuiis finding that Mr. Warren formed 763 acres in 1983. See 
Finding of Fact, 'fill, and fn 4. However, since I have found that there is no basis for a 
finding of economic damages resulting from discriminatory acts which occurred before 
1985, the first year for which Mr. Warren may be compensated is 1985. 

Dr. Brown used 19S3 as a base year and determined losses beginning with the year. 
1984. Because ! find that the evidence does not establish calculable economic injury 
before 1985. Dr. Brown's figures must be modified to show 1984 as the base year and to 
calculate loss beginning in 1985. By extrapolating from his data, the calculation of loss 
beginning 1985 can be made. I)r. ( Ha/e provided calculation for loss beginning in 1985 
in his report. " A See Ra-3, tables 1 and 2. 

Tlie USD. Vs most fundamental disagreement with Mr. Warren's economic claim 
is the mcthodologv used by Dr. Brown. Dr. Cilaze, USDA’s economist, believed there 
were serious problems with Dr. Brown's analysis. Dr. Brown attempted to simulate Mr. 
Warren's farming practice as it would likely have been had he had the funds and 
resources unfairly denied to him during the years in question. Before doing so. he visited 
Southampton County, and over several days talked with individuals in the community to 
get a feel for what Mr. Warren's farming operation was like in 1983 and what patterns ui 
operation and management he could discern. He looked at farm records, visited a county 
FSA office, and visited others in the community who knew about Mr. Warren's tanning 


have earned in | his/her] employ men’ with defendant :t [he/dic| had not been discharged .minus the 
'amount of earnings and benefits fmm oilier employments leeched by (such; plaintiu during that time. 
San he/ v. Sosa, b 3d . ( V Cir. 1990 1 

" <)i (Haze pres:- Med scenarios using averages for 19S5-2001 as well as averages for 19S3-2UOI. 
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opera t i u n . He talked with two former county farm extension agents and visited the 
. experiment. station in the area. . He concluded that Mr. Warren had a good track record 
and was percei\ed as an excellent farmer in the area. One piece of information lie had 
was that for nearly 20 years, Mr. Warren had been 1 out of 100 farmer:, .selected to grow 
certified seed peanuts for a county in North Carolina. {To quality for continued 
participation in that program, Mr. Warren hud to produce a minimum yield which was 
higher ihati the reported HRS and NASS yields). lie learned that Mr. Warren had a good 
grasp of how to farm, of fanning operations, and management practices. Tr. 116-1 17. Or. 
Shown modi fed the HRS and NASS d;.ta in an attempt to model Mr. Warren's farm 
operation. Cx-99. 

Dr.d3rown testified that the method he used lo calculate damages in Mi. Warren's 
case is a standard methodology used on the ground level working with farmers lo 
determine damages, c.g.. to determine what a farmer should be paid as a result of a loss 
suffered from disaster by flooding. He testified that the average annual net loss reflected 
in Ins calculations was excessive. Tr. 3 24. 

Or. Glaze contended that the better approach to take to assess fair compensation 
for loss in this case, and which lie used, was to model the average farmer in the area. Rx-2 
Mr. Warren counters that he was not an average farmer, but an excellent farmer. 

For the. reasons indicated below, I find Dr. Glaze’ s calculation of lo ss to be highly 
implausible and unreliable. .. Accordingly, 1 1 cannot, credit his. calculation of loss. 

i find the USD A ’ s net loss calculation to show ..virtually impos sible results . By 
using t>r. Glaze’s approach to calculate crop and: enterprise, loss, the. average farmer,; 
growing the same crops a* Mr. Warren on 763 acres of land, over the 1 ?-year period in 
question, would have had the following returns r 


' Derived "y setjtrjcurij! \ear!\ tuxts fivni yearly revenue, per e.ominodiiv nr eriWipnse. 
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Co:n f 2 1 3 acres ') Positive net returns in 3 out of 1 8 years 

$0 net return = 1085, 1086. 1987, 1088. 1980 ($593). 1990. 1991, 1992. 1993, 1994. 

1997, 1998. 1099, 2000, 2001 

Soybeans (3 00 acres) Positive net returns in 5 out of 1 8 years 

SOnet returns - 1984, 1985,1986, 1987, 1989, 1900, 1991, 1992, 1993,1994. 

1999, 2000, 2001 

Swine (640 hogs) Positive net returns in 5 out of 18 years 

(.640 fallow hogs) 

$0 net returns =1984, 1985, 1988. 1989, 

1993, 1904, 1995, 1996, 1007, 1998, 1999, 2000, 2001 

See Appendix A. These facts were not readily discernible from Dr. Clla/e’s report. His 
report shows annual returns on the combined commodities. R.x-3. See Appendix 5. 
However, a breakdown of the individual enterprises for annual return shows that, using 
the USDA’s scenario, only the peanut crop showed sustained profit - showing profit in ail 
but one year ( 1993). 

As shown above, the results obtained using Dr. Glaze’s analysis undermine the 
credibility and reliability of his approach. It is totally implausible that the average, farmer 
in Southampton County, or anyplace for that matter, would liave managed his/her farm 
operation as suggested by these results. No fanner would have, or could have, continued 
to grow com when lor 10 consecutive years (from 1985 through 1994) that crop yielded 0 
returns. Similarly, ho farmer would continue to grow soybeans when for the 10-year 
period from 1984 to 1 9.94, it netted a profit in only onp year. Nor would a farmer 
continue, to raise, hogs if they, in TO consecutive years: (1 9925200 1 ) brought in 0 returns . 
Moreover, the chances , are nil that FS A would continue to loan a farmer money to operate . 
a farm in a case w here he/she had numerous consecutive years of negative returns. Thus, 

I cannot rely on the results from Dr. Glaze's analysis as being an accurate estimate of net 
returns on a 76 3 -acre farm in a Southampton County for even the average farmer during 
the period 1085 through 2001 . Certainly, such returns arc in no way consonant with the 
management capability of Mr. Warren, as shown on this record. 

i -sing Dr. Brown's calculation of loss, as modified to reflect the base year of 1085 
rather than 198 ' . ar. 2 extrapolating from Dr. Brown’s calculation of loss from lvt4 to 
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det ermine lo^s from 1985. yields the results shown in Appendix B. This shows loss 
through 2001 of $1,008,859.00. 15 

Since the decision is coming at the end of 2002, 1 have included losses for the year 
2002. ,g The total calculated loss through 2002 is $1 ,162,723.00. That amount will he 
awarded. 

Prejudgment Interest: 

Mr. Warren seeks prejudgment interest on his economic lost, at 9.9%, compounded 
annually. The USE>A argues that although prejudgment interest might seem reasonable to 
award in this case, such interest is precluded as against the United States. Citing the 
Supreme Court’s decision in Library v. Shaw, 478 U.S: 3 10* ait 314 (1986), it argues that 
interest can be recovered against the united States only if expressed consent to such a 
recovery has been given by Congress. It argues that although Congress has waived 
sovereign immunity from award of actual damages in ECOA cases, (see Moore v. USD A. 
55 F. 3d 991 (5 C| Cir. 1995) it lias not waived immunity as to interest payment. I agree. 

Title 7 U.S.C § 2279 provides at Section 741 for the Waiver of Statute of 
Limitation in ECOA cases: 

(a) To the extent permitted by the Constitution, any civil action to obtain relief with 
respect to the discri mi nation alleged in an eligible complaint, if commenced not later than 
2 years after the date of the enactment of this Act. shall not be barred by an statute of 
limitations. 

it further provides that upon the filing of an eligible complaint - USD A shall: 

?) award the complainant such relief as would be afforded under the applicable statute 
from which the eligible complaint arose notwithstanding any statute of limitations...." 


| ha vk omitted from these calculations, the 15'4 yearly Jepieciat ion costs included in Dr. 
Brown’s calculation Equipment and machinery depreciation costs had been subtracted from the CRS 
costs. 

\\ complainant is entitled to compensatory damages incurred during the period between the 
conclusion of the trial and the court’s rendering of its decision. Dunn v Stale of New Jersey. (N. J. 
Super. Cl App. Div. 6-! 5 03), Fair Housing- Fair Lending (Aspen Ilill) 1 18,234. I have used the lower 
of two sets of ft auras: I ) the average loss for combined commodifies for the three -year period from 199 11 - 
?' ! 01. or T t the less for combined comm Mines fc. the last year reported (2iX)li. Since the lower figure 
was that reported for the 2001 year, I used that figure to compensate for loss in the year 2002. 
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[ he applicable stariit:? is found at I S t S.C. K>91e. It provides for the awarding of 
'‘actual damage: " as follows: 

(a) Individual or class act; or. foi actual damages 

Anv creditor who fail*, m comply with unv requirement imposed under 
this suhdiaptcr shai: be liable to the aggneved applicant for any actual 
damages sustained by such applicant ... 15 U.S.C. S l(>9le (m 

i !•; Recovery of punitive damages in individual and class action for actual damages; 
exemptions; maximum amount of punitive damages in individual actions; limitation or 
total recovery m class actions; factors determining amount of award 

Any creditor, other than a government or governmental subdiv ision or agency, who fails 
to comply w;th any ivquiic-n.en; imposed undet tins suhchapiei shall i>e liable to Inc 
aggrieved applicant for punitive damages ...15 I’.S.C. 169 le 

In Library, the .Supreme Court held, in what has become known as the “no-interest 
rule,’’ that “|in| the absence of express congressional consent to the award of interest, 
separate from a general waiver of immunity to suit, the United States is immune from an 
interest award." See also Lane v. Pena. 1 16 S.Ct. 2092. 2096 (1996) ("We must construe 
waivers of immunity strictly in favor of the sovereign).” 

Although I conclude that there are strong reasons to award pre judgment interest in 
this case: 1 ) The statute waives immunity from "actual" damages. The purpose of ar. 
actual damage award is to make the injured person whole. The Supreme Court "has long 
recognized that ;■ . .a monetary award does not fuliy compensate for an injury unless it 
includes an interest component." Kansas i\ Colorado. 533 U S. I (2001); 2) The statute 
specifically reserves governmental immunity from punitive damages, but does not 
specifically reserve immunity from interest. This can be seen to imply that it intended to 
allow interest payment as part of “actual” damages; and 3) Prejudgment interest is 
allowed on judgments against the United States in Title VII cases, to which f-COA 
discrimination cases arc often compared. (,\ec Garcia cl al v. Ponce Federal Hank, el al, 
779 P. Supp 620 (T). C. for District of Puerto Rico. 1991 )). I can discern no sound reason 
for allow ing interest against the United States in a Tale VI! discrimination case and not r; 
an HrO A discrimination case. However, the fact is that Congress expressly waived 
governmental immunity from interest in Title VII eases. See Civ il Rights Act of 1991 . 42 
l ; S.C '. 2( >0('e $ 1 1 4. I can find no express waiver of interest payment in KCOA cases. 
Accordingly. I am constrained to deny the request for prejudgment interest. 
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IN 1 ANGIBI K DAM AC IPS 

Mr. Warren seeks $36.535, 1 86 fur emotional distress: .$2,600,000 for damage m 
professional reputation, $1,000,000 for damage to reputation for honesty. $1,000,000 lor 
damage to credit reputation, and $500,000 for damage to ability to respond to emergency 
and inconvenience, for a total of $11 .035,000 in intangible damages. 

Pmotional Distress: 

The Complainant seeks $36.535. 186 for emotional distress and mental anguish 
suffered as a direct result of the discrimination in this ease. However, in this amount he 
appears lodiave- included damages for the emotional surlcring oi his fourteen children. 
Cx-1 19. Although it is clear that his children have suffered emotional injury, they are not 
named as complainants in this case, and thus no award may he made for their suftcring. 
Mr. Warren may he compensated, however, for his distress resulting from having had to 
watch his loved ones suffer. (Punitive damages are not available against the government 
in KCOA cases). Thus, such an enormous award is not warranted based on his claim. 
However. I conclude that a very substantial award is justified by the facts and 
circumstances in this ease. 

The Supreme Court has said that ”fni|ental distress is a personal injury familiar to 
the law. customarily proved by showing the nature and circumstances of the wrong and its 
effect on the plaintiff. . . . Although essentially, .subjective, genuine injury in this respect 
may be evidenced by one's conduct and oh served by others " Om-y i. Pinhus. 435 U. S. 
247. 264 n. 20(1978). 

Nature and Circumstances of the Wrong: 

l or a period of more than 17 years. Mr. Warren has suffered through a relentless 
campaign by PSA staff to cause him economic and emotional harm. The acts ot PSA 
have been continuous, severe, flagrant, and have caused Mr. Warren to suiter constant 
and irreparable emotional pain and suffering. The undisputed facts show that since the 
early 1 080's. PSA staff made, at best, little effort to assist Mr. Warren m dealing with the 
complex loan application process lor obtaining monetary assistance from I SA. Worse, u 
can reasonably he inferred based on the evidence, that at least since 1085. the a!l-W hite 
county committee and later. Mr. Norton, the White county supervisor, conspired to 
damage Mr. Warren emotionally, economically and professionally, because ot his race. 
Mr. Norton's scheme to repeatedly delay the processing ot M: Warren s applications and 
men to ueny then, .villi the most technical of reasons, to use his discretion in every 
instance against V.r. Warren, a- well as his resistanc e to implementing the decisions ot 
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the NAD. could only have worked with the cooperation of the county committees or their 
reckless disregard for ike interests and rights of Mr. Warren. 

Of all the discriminatory acts committed against Mr. Warren. Mr. Norton’s 
retaliation against him for filing a civil rights complaint is the most egregious. Mr. 

Norton retaliated against Mr. Warren hy initiating a scries of actions that resulted In a 
false rSDA finding, which lie made, of “lack of good faith" against Mr. Warren, and a 
referral of the matter to OGC for an opinion on criminal prosecution. This finding of lack 
of good faith, meant that Mr. Warren would never again qualify, for any USD A program 
assistance except for Homestead Protection, arid .the certain erid to his farming career. It 
was an extraordinary, and extreme finding for a program that has as its mission the. 
assistance of farmers. Mr. Warren is the only farmer in all of Southampton County, . . 
Virginia, ever to have received: such a finding' Cx-16: 

.. One of the primary and specific responsibilities of Mr. Norton’s job as county, 
supervisor with FS A was to provide assistance to farmers such as Mr. Warren. : That is 
FSA’s mission.. Yet, Mr.; Norton used his position and his knowledge of Mr. Warren and; 
his limited educational abilities* to sabotage' 'arid undermine ]VIr. Warren’s professional; 
and economic position. By Iris finding of lack of good faith, he branded Mr. Warren as a 
dishonest person, and one not lo he trusted. His finding impugned Mr. Warren’s 
reputation for honesty and integrity in his dealings and called him extreme 
embarrassment in his community. 

The evidence supports finding that in making the finding of lack of good faith m 
Mr. Warren’s case. Mr. Norton sought to preclude any further successful appeals by Mr. 
'Warren and force him into certain foreclosure so that Mr. Warren would lose iris land, as 
well as to retaliate against Mr. Warren tor having filed the discrimination complaint. Mr. 
Norton’s conduct can only be described as outrageous. His suggestion of the possibility 
of having Mr. Warren prosecuted on false charges was callous, wanton and 
unconscionable. It is reasonable to inter that these actions against Mr. Warren were 
intended to semi a chilling message, not only to Mr. Warren, but to other Black farmers, 
as well. 

in making the finding- ■ of. 'lack- of good faith, Mr, . Norton.' 'acted .'■with.'maHce. Actual 
malice exists when the defendant’s conduct is motivated by ill will toward the plaintiff- \ 
implied malice arises when deliberate conduct by die defendant is so outrageous that 
malice may be assumed. Ser Rnci v. Key Hum Imres, 002 l\ Supp. 1 io2 iL'.S.D.O.. Dist 
< f Mr. April 2A 19S7i c'htsir--: uniituJ. The evidence slums Mr. Norton's actions were 
motivated by ill-will against Mr. Warren and a desire to injure Mr. Warren ior filing a 
ra^e c.sc, ;mii;a.ion complain; m . r,-l Am. 
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The actions of Mr. Norton are ever, more egregious because of the fact that PSA's 
State office failed to intervene to prevent the finding from being made. At the time the 
finding of lack of good faith was being considered, FSA’s State office knew, or had 
reason to know: 1) that Mr. Norton had repeatedly, over a course of four years, denied 
Mr. Warren's applications for FSA benefits on bases that had been reversed on appeal; 2) 
that Mr. Warren had filed a complaint of race discrimination against FSA, specifically 
naming Mr. Norton as one of the chief perpetrators; 3) that Mr. Warren had claimed that 
he had obtained Mr. Norton’s approval to cut the timber; 4) that Mr. Warren had also 
acted, in part, oil the advice of his attorney in cutting the timber; 5) that, even if 
Mr. Norton had not given his approval, he had been aware of the cutting of the timber and 
had watched in silence for several months while the cutting was taking place, without 
speaking to Mr.- Warren about it; and 0) that die cutting of the timbei on the property did 
not seriously put FSA’s interest at risk. C'x- 1 8. Cx- 1 7. RR-exS. The fact that Mr. Warren 
had cut the timber, in part, after his attorney had given him the go-ahead to do so. should 
by itself, have ended the lack of good faith inquire'. Here is a man who cannot read or 
write and who had acted on the advice of an attorney. These facts should have prompted 
the Slate KSA to remove the decision on a finding of lack of good faith from Mr. Norton. 
Despite Mr. Norton’s obvious conflict of interest, the State FSA left it to Mr. Norton’s 
discretion, and allowed the finding to he made. 

Mr. Norton's and FS.Vs conduct fall within what the Restatement (Second) of 
Torts describes as “Outrageous Conduct Causing Severe Fmotional Distress' 5 : 

I ) One who by extreme and outrageous conduct intentiona!!> or 
recklessly causes severe emotional distress 

Restatement (Second) of Forts § 46 (1965). The Comments to the Restate mint describe 
extreme and outrageous conduct, inter aha , as follows: 

Liability lias been found onl> where the conduct has been so outrageous in 
character, and so extreme in degree, a> to go beyond all possible bounds ot 
decency, and to he regarded as atrocious, and utterly intolerable in a civilized 
community. (icneralK. the ease is one in which the recitation of the facts to an average 
member of the community would arouse ht.s resentment against the actor, and lead him to 
exclaim, “Outrageous!" 

Restatement (Second) oj Torts § 46 Comment d (1965). Clearly, this is such a case. 

By making this false claim, and referring the case to OGC for an opinion on 
whether Mr. Warren should h : criminally prosecuted, Mr. Norton put Mr. Warren in 
danger of criminal prosecution for criminal conversion of properly, an offense he knew 
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Mr. Warren had not committed. Moreover, by making the false claim against Mr. 

Warren, a claim that went to his reputation for honesty and integrity, Mr. Norton defamed 
Mr. Warren s character. In ooing all of these, Mr. Norton intentionally inflicted emotional 
distress on Mr. Warren 

As a result oi' Mr. Norton’s discriminatory actions, Mr. Warren suffered severe 
emotional distress. The finding that he had unlawfully converted secured property and 
acted dishonestly was devastating to Mr. Warren. It caused him to experience the most 
stressful time of his life • “I almost lost my mind.” He struggled daily to hold l;is head 
up. Only his family, hts church and his faith in God helped him get through one day at a 
time. C\-48. His emotional investment in his farm is captured in his statement that "I 
will die to keep my farm.” Gx-lUT 

1 find dial Mr. Norton's conduct was outrageous. J also conclude that if the facts 
of Mr. Norton’s betrayal were presented to the average member of the community, they 
would arouse extreme resentment against Mr. Norton’s actions and lead the community 
member to exclaim them to he “Outrageous.” I find that the acts of Mr. Norton constitute 
intentional infiietion of emotional distress, as it is described in the Restatement and that 
Mr. Norton and i'SA are liable for damages suffered by Mr. Warren as a result thereof. 

The Effect on Mr. Warren: 

The evidence shows that fanning was more than Mr. Warren's business, it was his 
life. It was all that lie knew. He loved farming, noi just foj himself, 1ml foi his fiyiiih. 
Farming had allowed him to successfully raise 14 children and he enjoyed having them 
work on his farm. 

As a result of the discrimination hy F’SA, Mr. Warren lost nearly HYZ of his 
fanning capability. This loss has had more Ilian an economic impact. In a family where 
farming was a way of life, and all members wanted to stay and farm together, the 
emotional toll has been great. Because of the loss of farm land, Mr. Warren’s sons no 
longer work with him - all but one had to seek work elsevv here. However, all nine boys 
and three of the grandchildren have expressed their desire to return to fanning v\ iih Mr. 
Warren if such were feasible. Tr. 46-54. The extent to which Mr. Warren is emotionally 
ii. vested in his farm and in his farming family is shown in his statement to the investigator 
in IW?; “I will die to save my Firm.” RR-exl. 

I." h;s statement to the im esVgator in I9 l >7. Mr. \\ arren described how 
emotionally wrenching and "horrible” hit P-ycar the ordeal with I SA has been. He 
describes how he has shed many tears ov -r the years, suffered headaches, stomach 
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problems, difficulty sleeping, great anxiety about his family’s emotional and economic 
well-being, and suffered extreme humiliation. Me has found it difficult to hold his head 
up and maintain his dignity. He stated that only his faith in God had brought him through 
the continuing ordeal. Cx-1()3. Despite overwhelming odds, he has been able to survive 
through his personal industry, perseverance, and hard work. 

Mr. Warren was evaluated in 1 99S for three hours over a two-day period by Dr. 
James Corcoran, a psychiatrist. Mr. Warren recounted the long history of discrimination 
against him, the finding of lack of good faith, and the consideration of possible criminal 
prosecution against him. Dr Corcoran observed that Mr. Warren was sad and subdued. 
Mr. Warren reported that he obsessed constantly about his problems, had difficulty 
sleeping with nightmares, had frequent periods of no appetite and had low energy, lie 
related that the timber episode had been the most stressful of his life -extremely 
humiliating and embarrassing. He ahhored that he had been victimized because of the 
color of his skin, and by the government. It had caused him to isolate himself from 
associates, friends and neighbors. He felt comfortable only with family. Dr. Corcoran 
diagnosed Post Traumatic Stress Disorder. Cx- 1 19. 

Mr. Warren testified that when FSA started denying his applications in 1985. he 
had faith that the l;SDA system would correct llie wrong denials. His reliance scented 
well placed, since he won a scries of appeals resulting in the reversal of county supervisor 
and county committee decisions. 1 1c knew that racism was common in Southampton 
County. He did not believe, however, that the federal government would discriminate 
against him. He had faith thm the program operated by the federal government, unlike 
private county businesses, would treat him with fairness. He makes a persistent plea 
throughout his many writings to the l ,'SDA and to his Congressman - you are the federal 
government, please help me and correct this problem! In his 1997, complaint he shows 
his despair and feeling of betrayal at the government’s lack of response. He wrote: "|i;he 
agency that I thought was going u> help me has only tried to help me lose my land." 

RR. pil.Cx-102atp.l5/ 

At trial, Mr. Warren testified that he has suffered greatly since 19S6 when FSA 
first threatened with foreclosure on his farm. He worried about losing his farm and 
ever* thing that be hud worked for. Flis worries and fear of losing his farm intensified in 
1992. I le was devastated by the finding of lack of good faith made against him - 'I tell 
\ou 1 likely lost my mind. " It was a very “bad" time for him, he said, and it continues to 
be. It bothered him that he might not he able to continue to farm, but also that he might 
not have any farm land to leave to bis sons. Tr. 48-5 1 . 
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The whole incident about die timber cutting and the finding of lack of good faith 
was extremely embarrassing to Mr. Warren. He lives in a small community, is a member 
of a church community, serving bath as a deacon of the church and as a trustee of the 
church. Because it is such a small community, everyone became aware of his situation to 
his great embarrassment and humiliation. Moreover, before the discrimination by I SA. 
he had a good reputation as a farmer, and a sound credit reputation. He was a highly 
respected fanner. He was only one of a few fanners in the area selected to grow certified 
foundation peanuts. Before the discrimination, his credit allowed him to get “most 
anything [he] wanted. ’ However, alter the discrimination began, his credit was ruined 
and he had to pay for everything in cash. His limited farm operation now is run by paying 
cash. I !e is not able to get anything on credit. 

Mr. Warren testified that it distressed him to see young White farmers in his 
community expand their lann operation, while he was losing land. He chionicaliy feli 
sick to his stomach. He suffers chronic anxiety attacks, and has headaches. “It's a bad 
feeling, I can tell you that, when people treat you like that. . . for no other reason [titan the 
color of your skin.]’' Tr. 50. He testified that he went to doctors over the years, but that 
he did not keep going to them because he continued to have the same problems. I le is 
aifceled by having to relive the cycle of denials and appeals and threatened foreclosure 
that he experienced. Tr. 85. It makes him nervous. He still suffers “a lot” from stomach 
problems everyday, i le says, physically, he constantly feels like he has a cold, but he 
does not actually have a cold. He has faced the threat of foreclosure on his farm since 
the mid 1980's. Every day he wakes up to the same reality that he may not be able to 
continue to farm and may not have any farm to leave to his sons. 

Mr. Warren found it a tremendous challenge over the years to keep his head up. 
The once large fanner who “could get anything he wanted to” had been reduced to going 
hack and forth to the county supervisor for help, hoping that each time would be different. 
It never was. The finding of lack of good cause caused Mr. Warren to suffer extreme 
humiliation. When he learned that he was being considered for criminal prosecution, he 
nearly “lost [his] mind” Cx-48, p.15. TV; 

\ ivian Warren, age 35. daughter of Mr. Warren, testified to the severe suffering of 
her father. She described the turmoil she has seen in his life and how his life has been 
devastated by his long fight with USDA. She testified that she was the one who most 
helped her father pursue his claim of discrimination. She stated dial the family's whole 
life was absorbed in the quest for fair credit treatment and to have the finding of lack of 
good iai'h removed from Mr. Warren’s records. She and her father have tried to get the 
USDA to cored the unfairness to her father since 1902. 1 ler efforts to resolve the 
cotnplai..: i„ chided repeated phone calls over the years, as well as trips to Washington to 
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meet with l.SDA officials. She testified that they went to Washington many times over 
the years, sometimes missing hot ng home at Christmas and I hanksgiving. I r. 131. 

Ms. Warren testified that her father had thought that he would receive better 
treatment from the federal government than from their local county, and was crushed 
when it discriminated, too. She testified that her father’s reputation as a fanner has 
suffered from the discrimination, as has his credit, and his reputation for honesty. That he 
went from being an excellent farmer, used to raising certified peanut seeds, to being down 
to a point where he is considered a poor farmer, unable to manage his farm business. The 
lack of good faith finding, and the threat of prosecution, she said, caused people to 
question his honesty. He is a deacon and trustee in his church. Where he had a good 
credit record prior to the disci u lunation, lie cannot now get credit and has to pay 
everything in cash. Where before he was financially independent, now his family keeps 
him going. He has no ability to respond to emergencies, and everything he has to do, he 
has to get help from someone else to do it. His situation is such that he had to borrow 
money to take care of a relative’s funeral expenses. Tr. 131-134. 

When Ms. Warren was asked to discuss how the case had affected her father’s 
mental disposition, she said that she worried about him "so much.” She wonders 
"whether he is going to make it.” With that expression of concent, she choked up and, ior 
a time, was unable to continue. She sobbed uncontrollably. When she was able to 
continue, she described how hard it had been for her to watch her father suffer. She 
testified that he had frequent "sick spells” and suffered from frequent headaches and 
stomach problems. He suffered from depression. 1 le no longer found pleasure iruhings 
he used to do. He used to love working in his garden, but now has no interest in it. He 
had no appetite. She testified how it pained him to see other farmers in the field with nice 
tractors, harvesting their crops, when ho could not do so and did not know how he would 
pay his bills. In her opinion, he has made it his far "only through the Grace of God. ’ 

Ms. Warren was a very credible witness. Her sobbing was not for my benefit, but 
the expression of long term pent-up feelings and heartfelt anguish of a child who grieved 
for a suffering parent. She also had a fear for her father’s future, ft is reasonable to infer 
from her testimony and her statements throughout the record that her distress came from 
watching her father, who had once been a proud and independent provider, financially 
self-sufficient, become a shell of the person he used to be. It was "hard” for her to watch 
him suffer, she kept saying. The record shows her many pleas in forms of repeated k-ticrs 
and phone calls fo t 'SDA person r:el and to her Congressman, pressing them to take action 
to rectify her father's situation. Cine letter from an OCR agent related that Vivian "calls 
nearly every day” about her father's case. It was clear from her testimony that her 
concern w i. for Mr. Warren's emotional well-being. 
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Mr. Warren, too, was a very credible w itness. 1 observed Mr. Warren both as he 
sat in the court throughout the day of the hearing and as he sat on the witness stand within 
a few feet of me. II:s demeanor was consistent with that described in the report from the 
consulting psychiatrist, and by Mr. Warren - he was sad and subdued, seeming almost 
defeated, with just a nicker of hope. A considerable amount of time has passed since I 
heard his testimony. 1 have had time to reflect on the person of Mr. Warren that I saw. as 
contrasted to the man reflected in the hundreds of documents of record. I find it difficult 
to imagine that the man who sat within a few feet of me, had ever felt the independence 
and self-confidence and courage necessary to stand up before a hostile school hoard 
meeting and challenge the White community’s resistance to integrate school busing. But 
the evidence show s he did just that. It shows that he was a man who was proud of his 
abilities as a farmer and what he had been able to accomplish as a farmer, despite being 
virtually illiterate. It is reasonable to infer that his self-esteem and confidence were tied 
to having been financially able to provide for his large family and to have been an 
accomplished fanner in the area, despite his lack of formal education. 2(1 He was a man 
who had fought hard over the many years to preserve his belief in himself and in fair 
treatment for all. He w as a man who believed in a government that held itself out as 
promoting equal treatment for all its citizens. Now . he is broken in spirit. Over and 
again. lie men Lions being betrayed by a government that hold itself out as being an equal 
opportunity lender. He knew racism was widespread in the county, indeed, he had been 
victimized by it; however, he held on to his faith that the federal government would treat 
him fairly. Regrettably, he found that this was not to be. Mr. Warren challenged the 
establishment and he has paid a hefty price for it. Racial discrimination is vicious, 
destructive, and debilitating. The evidence shows that Mr. Warren has tried for years to 
maintain his dignity - to keep his head up. He is still lighting, but the years have taken a 
toll on him. 

The assessment of damages for mental anguish, humiliation and embarrassment, 
etc., is difficult. There is no magic formula. Mr. Warren has stated that no amount of 
money can give him hack what he has lost, nor heal the pain and humiliation he and his 
family have suffered, and that is likely so. but he deserves “just'*compcnsation. 

Cx-48. 

The facts in Mr. Warren's case are similar to those in the RCOA ease of Ricci cl ai 
v. Key Rancsharcs of Maine, Inc. ct ni, 602 F. Supp 1 132 ft I. S. Dist Ct. Me.. April, 

1987), and Ricci . 662 1 : . Supp. 1 139 (June 1997). In that case, the evidence was found 


ror black min. higher income ha*, to a great extent. positive correb'ion with life satisfactior. 

; ; yct::.| . ric;.l w. li heiag ball. K.fci e: R. L. I buck husbands’ «j: i. >n wi*}; thca 
family life. Journal of Marriage and t'amth. 4H. X-JO ;-55 
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suffieicnt tor the jury to return a \ crdiv.t for Mr. Ricci of SI. 000,000 emotional distress 
resulting from discrimination against him based on national origin in violation of 
§ 160) {a', of FX'OA, and $6,000,000 for the intentional infliction of emotional distress 
under state law. 

The evidence before the jury showed that (lie defendant Bancs hares responded 
“recklessly, callously and discriminatory ly” against Mr. Ricci upon hearing allegations 
from state and federal law enforcement officials connecting him to organized crime. 

These allegations were erroneous. Thai response included the immediate and permanent 
cancellation of further credit to Mr. Ricci; the concealment from Mr. Ricci of the specific 
actual reasons for the cancellation; the refusal to even discuss the allegations with Mr. 
Ricci oi with others who were most familiar with Mr. Ricci’s businesses; and the 
subsequent failure to lake adequate remedial steps to cure the devastating injuries its 
actions caused to Mr. Ricci’s business operations and personal reputation. The court 
found that the evidence did not support a finding that the defendant acted with malice 
against Mr. Ricci, but that the bank acted out of self-centered business interests. The 
evidence supported, the court said, the $1,000,000 IX'OA award for emotional distress in 
that the violations were accompanied by a degree of callousness and recklessness that 
amounted to intentional conduct. The court also sustained the jury’s -.ward of S6.000.000 
on a state claim for the intentional infliction of emotional distress against Mr. Ricci, 
based on its finding that, by the defendant’s actions, it recklessly inflicted severe 
emotional distress upon Mr. Ricci, or was certain or substantially certain that such distress 
would result from its conduct. 

As in Ricci, we have in Mr. Warren's case, the deliberate denial and cancellation 
of credit, the concealment of the actual reasons for the denial of his many applications 
through the technical bases for denials, the refusal to provide official and accurate 
information on Mr. Warren’s account, and the failure of T$A and l.’SDA to take remedial 
steps io remove the injurious finding of lack of good faith. However, in the Warren ease 
we have the additional element of actual malice, which makes the case more egregious 
than in Ricci. There is the deliberate falsification of evidence to do injury to Mr. Warren 
- an act showing actual malice and ill-will against Mr. W arren, while malice was 
expressly not found in Ricci. Indeed, the findings m Mr. Warren’s case support the 
$6,000,000 n"-ard affirmed in Ricci for the intentional infliction of emotional distress.- 1 


’ in selling aside a SlXSOiJ.UOO punitive danape award, the court found that the evidence did not 
show tha: the defendant actee w in the s.-.l of malice toward* Mr. Ricci which the law required to 
support a claim tor pan lave carna.c.'s - th;: ! the evidence reasonably showed only that the defendant was 
motivated hj sel:' r "VtcJ. !• : in: • > interest* isticli as its an.hi-i'eis ‘o metce w ilh other banks) anJ 
placed those inter*.: -is above any concern tor the impact its a. lion* had or might have had upon Mr Ricci. 
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The facts in Mr. Warren’s case are similar to those in Passant mo v. John ton A- 
Johnson Consumer Produc'd. Inc. (''('PI’’:. 212 1\ 3d 493 (9’ !l Cir. 2000), a Title VII case 
involving allegation of sex discrimination and retaliation for filing a discriininatiun 
complaint. In that case, the jury returr.eu a verdict for the defendant CPI on the sex 
discrimination charge, but found for Passamino on the retaliation charge. 

Jennifer Passamino began working at CPI in 1 979, at age 25 years. Over the next 
1 8 years she rose through the ranks at CPI to become one of the most successful female 
managers and was characterized by executives as "a leader in her field. Her success was 
all the more remarkable because she worked within ('Pi's “military'” division, described 
as an “old boy network.” In spite of this success, her career prospects deteriorated rapidly 
after she complained dial her advancement widiiu die company was being limited by sex 
discrimination. After she filed an I; PO complaint, she experienced a range of retaliatory- 
acts by CPI, making it nearly impossible for her to perform her job effectively. 

Passemino testified that, as a result of this stressful series of events, she constantly 
worried, cried, and felt trapped and upset. She fell she was forced to spend less time with 
her family because she feared she would lose her job. given that her performance rating 
had been declining. She testified, and her husband and sister corroborated, that she 
experienced substantial anxiety as well as her rashes, stomach problems, and other 
symptoms, as a result of her sense that she could no longer advance within the company. 
She also sought help from her pastor for this anxiety, due to CPI’s retaliatory' action 

The jury found for defendant CPI on the sex discrimination claim, but loured that 
CPI retaliated against Passantino for complaining about what she perceived as sex 
discrimination, li awarded her $ 1 .000.000 in compensatory emotional distress damages. 
(.‘PI argued that the compensatory damages award was not supported by the evidence. In 
upholding the $1 ,000,000 award, the 9 ;h Circuit stated that the purpose of Title VIPs anti- 
retaliation provision is to bar employers from taking actions which could have “a 
deleterious effect on the exercise of these rights (to file discrimination complaint | by 
others. It allows employees to freely report actions that they reasonably believe are 
discriminatory, even if those actions are in fact lawful. Absent a judicial remedy, the type 
of actions Passantino asserted her employer engaged in could discourage other employees 
from speaking freely about discrimination.” 2 12 1 ; . 3d at 5(>0. 

Tiie facts in Mr. W anvil's case are more egregious than in Passantino. In 
Mr. Warren’s case, the race discrimination was real, not just perceived. Moreover, it is 


in i he v. m ■av < - Js;l li-v ibe !<■ itie It-vd of "xjIk l ' rjqui.vd lu .■.uppnrt j claim of 

punitive iLnuacs 
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rcasonahie tn infer in Mr. Warren’s case that the retail c:ory actions taken against him 
v ere it; tended to set id a chilling message not only to Mr. Warren, but to other Black 
farme.s. as well. It is important that farmers, such as Mr. Warren, not be discouraged 
from speaking freely about discrimination. 

An award of $1,100,000 was made in the hair Housing Act (Title V|l[) case of 
IIUD v. Wilson 2 1H-II, Aspen) <225,1 46 (IH.'DALJ 2000V There the administrative law- 
judge found that the respondent had intentionally inflicted emotional distress on the 
complainant and her daughter. Although the acts involved in the case were egregious in a 
different way - they involved threats and intimidation to the complainants - the malicious 
motive, and the dehumanizing injury inflicted upon Mr. Warren over more than ten years, 
justifies a similarly large award. See Mardcil v. llarleysville Life Insurance Company , 

(a victim of discrimination suffers a dehumanizing injury as real as. and often of far more 
severe and lasting harm than from a physical assault ) 31 l ; 3d 1 221 at 1232 (3d Cir. 

1 W). 

The USDA suggest that Mr. Warren’s damages should be modest. It offers no 
dollar figure, but suggests consideration of the fact that this is not a case involving 
allegations of “overt harassment, verbal slurs, or any other egregious behavior by Agency 
personnel”. It says Mr. Warren has described the conduct of USDA personnel, even the 
offender, as “friendly.” - “showing a problem in its decision, not in its conduct.” This 
reference is to Vivian Warren’s testimony that Mr. Norton was “friendly. He just denied 
ever\ thing.” Tr. 128. 1 am disturbed by the USD As argument. That Mr. Norton was not 
overtly hostile to Mr. Warren, hut smiled in Mr. Warren’s fact* while he worked to totally 
undermine Mr. Warren’s economic and emotional security dnd possibly bring about his 
criminal prosecution does not make his conduct less egregious, but more so. By 
pretending he 'was acting in the interest, of Mr. Warren, 'his duplicity was able to go 
undetected for. nearly four years. 

In making a determination of a damage award for emotional distress, I have relied 
upon my own observations of Mr. Warren’s demeanor and testimony, the, demeanor arid 
testimony of his daughter, Vivian, as well the documentary evidence. I have considered . 
the egregiousriess nature of the discriminatory acts against Mr, Warren as well as their 
effect on Mr. Warren during. the 17 long years over which: they were. committed^ 2 I have 


” I have considered that Mr. Warren did not present evidence of siitnificar.: medical aUcntion. 

. tvlhcr for r.is physical or mental di-tress. He staled that he went to doctors u:i a number ot occasions, hut 
c .1 i. t continue ::i u.-attnem hec.: jse :■ : k-.-pt having the same chronic symptoms. He saw Or. Cuj coran 
( :r. oi.ee - : .i c -.ilua: I do t. .1 : oder the absence of (h>ctor% visits a reason not to credit the- 

se verity of Mr. Warren ‘s s .! fieri ns:. The evidence i = that Mr. Warren was f.r.ancially strapped, based on 



1170 


-41- 

also considered 'the awards which have been made in similar cases. I conclude that 
nothing short of St ,0()(),CKX> would do justice in Mr. Wanen’s case to compensate him for 
the mental distress intentionally inflicted upon him by Mr. Norton and the USDA, and 
the other acts of discrimination in this case. I. therefore, award that amount. 

DAMAGE TO REPUTATION 

Mr. Warren seeks $2,000,000 for damage to professional reputation; $1,000,000 
for damage to reputation for honesty; $1,000,000 for damage to credit reputation; and 
$500,000 for damage to ability to respond to emergencies and inconveniences. 

Damage to credit reputation/ Damage to ability to attend to emergencies : 

Mr. Warren suffered a significant injury to his credit reputation. Where before the 
discrimination, Mr. Warren was self-sufficient and financially independent - able to pay 
for goods and services for his farm and his family - after the discrimination he was left 
without any credit opportunities. Before the discrimination, he “could get anything he 
wanted.” After the discrimination, he had to borrow from family and pay with cash or go 
without goods and services. He became seriously delinquent on his bills. 

It might be said that the fact dial Mr. Warren borrowed from FSA indicated that 
his credit was already damaged since FSA is a bank of last resort. Such is not the case. 
Mr. Warren came to FSA, not because of a damaged credit history, but because of 
inability to borrow in the private industry, due to racial bigotry in the county. 

Mr. Warren has suffered daily from diminishing credit since 1985, a period of 17 
years. The lack of credit not only affected the size and quality of his farm operation, but 
the quality of life that he was able to provide for himself and his large family. The 
finding of lack of good faith virtually assured that Mr. Warren would have no source of 
credit other than family and loyal friends. Instead of being in a position where he could 
comfortably enjoy the “golden” years of his life as the result of his life of hard work and 
industry, he lived with stress, day in and day out. worrying about how he would save his 
farm and the family business. 


the evidence in this record, he would ha\e had to borrow to pay for the doctor's visits. Moreover. Mr. 
Warren is an elderiy Black man, lacking in formal education. Black men of his generation and his 
background rarely have >eek the h-!p of ,t mental health professional. They tend to seek counsel from 
their family, friends and church family. Sre W.W. Dressier (1985), Extended family relationships, social 
s.-pport and n.ar.ial heclib in a southern Black Community. Journal oj He il:h and Social Behavior, 2 f\ 
:«M8. 
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The damage to ability to attend to emergencies overlaps the injury to credit 
reputation. Because Mr. Warren no longer is able to obtain credit and has to pay feu 
everything by cash, he is hamstrung in his ability to take care of emergencies. For 
damage to credit reputation and ability to attend to emergencies, 1 award $100,000. 

Damage to reputation for honesty and fair dealing: 

The greatest injury to reputation seemed to his reputation for honesty - by the 
finding of bad faith or “lack of good faith.” By this finding, FSA branded Mr. Warren a 
dishonest person. Not only did Mr. Norton make a finding that he had lacked good faith 
in his dealings with FSA, but raised the specter of criminal prosecution for wrongdoing, 
Mr. Warren described his reaction tq the lack of good faith finding - “I almost lost my 
mind,” “It was the most stressful period of my life.” Mr. Warren was extremely 
embarrassed when he first turned to a family friend and attorney for help in paying 
: restitution. When his attorney’s promissory note Was not accepted, he turned to the only 
other source he knew - he sought: the help of his church of 50 years. He described the 
“extreme humiliation” he felt when he turned to his church. He is a dehcoh at his church 
and a trustee. After this humiliation, he was frustrated and resentful when FSA refused 
the offer from his church to make restitution on his behalf, thus leav ing the Finding of bad 
faith on his record. 

Ms. Warren testified that the fact that Mr. Norton had made a lack of good faith 
finding against him was known throughout the community and it embarrassingly reflected 
negatively on his reputation for honesty. Although Mr. Warren was convinced that all of 
this was done so that he would lose his land, he was aware fhat the finding had caused 
other persons who did not know him well to question his honesty and integrity - others 
had been saying things about him that were not true. He became isolated from associates, 
friends and neighbors. Cx-119. 

Mr. Norton made the finding of lack of good faith with the specific intent to injure 
Mr. Warren’s reputation for honesty. All of the evidence shows that Mr. Warren had 
lived a long life as an honest and decent man. Cx-48. That Mr. Norton would seek to 
destroy Mr. Warren’s reputation out of racial bigotry and retaliation for Mr. Warren’s 
standing up for his civil rights, is nothing short of deplorable. The USDA has taken no 
action in ten years to correct that wrong. Although no amount of money can give back his 
good name and reputation, he deserves a substantial award. I award $250,000. 
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Damacc to professional (business » rep utation: 

Damages may be awarded upon proof of actual injury for injury to professional 
reputation. See Memphis Community School District v. Shicliura , 477 U S 299 ( 19S6), 

Mr. Warren has proved that lie suffered a significant injury lo his professional 
reputation. Mr. Warren's ability to farm successfully was of paramount importance to 
I'im. Farming was his life, 1; was all he knew. lie considered himself a “master" 
farmer. It can he seen from the numerous letters written on his behalf , that he took 
immense pride in the fact that he was one of a few fanners selected to grow “certified 
foundation" peanuts. He had built a large farming operation which he had hoped to 
expand so that he would leave farm land upon his death to all of his nine sons. This w as 
an immense achievement for a man who could not read or write. 

However, the USDAbs discrimination made it impossible for Mr. Warren to 
maintain a successful farm record and his reputation as a farmer suffered. As a result of 
the damage to his credit by the denials of farm operating funds, he was reduced to a small 
farmer, whose crops suffered from an inability to purchase adequate seed, fertilizer, etc. 
needed for a high quality yield. He tried to farm all his acres, but with inadequate 
resources, his yields suffered badly. The low yields were then used against him as 
evidence of poor farming ability. 

The injury' to professional reputation is a separate injury from the injury to credit 
reputation. The injury to professional reputation comes from The illegal denial of credit 
fur the purpose of damaging Mr. Warren's reputation in his occupation. Mr. Warren has 
suffered severe damage to his professional reputation. Since 1985. has gone from 
being one of the largest farmers in Southampton County, producing on nearly 800 acres 
of land, to farming on 1 70 acres and defending daily the threatened foreclosure on these 
remaining acres. Only the filing (This discrimination complaint staved off this disaster. 

I award $100,000. 

OTHliR RlfLIFF: 

Mr. Warren seeks other equitable relief. Finding all requested relief appropriate, it 
will be ordered below. The relief is needed to allow Mr. Warren to quickly and 
efficiently reestablish himself as a full-time, successful and high producing fanner, able 
to employ his children in the business to the extent that lie would have had he not been 
discriminated against beginning in 1985. 
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CONCLUSION AND ORDKR 

Having concluded that the USD A has discriminated against Mr. Warren in 
violation of § 1691 of ECOA (15 U.S.C § 1691 ctseq.), it is hereby 

ORDERED that: 

1 . Within ten ( 1 0) days of the date on which this Order becomes final, the USDA 
shall pay damages in the amount of $2,61 2,723 to Mr. Warren for his injuries suffered as 
a result of the discrimination; 

2. The USDA .shall immediately terminate any foreclosure proceedings that have 
been initiated against Mr. Warren's real property in connection with the claims resolved 
in this ease; 

3. The USDA shall not take any retaliatory actions against Mr. Warren for his filing 
of the complaints in this case or any other complaint of discrimination against FSA or any 
component of the USDA; 

4. The USDA shall immediately remove from Mr. Warren’s administrative record the 
finding, and any subsequent reference thereto, that he acted with a “lack of good faith” in 
cutting timber from his land in 1991 - 1992. and shall not use that finding against Mr. 
Warren upon consideration of any future application for loan or loan sendees. 

5. The USDA shall discharge all of Mr. Warren’s outstanding debts to the FSA that 
were involved in the claims resolved in this case and shall thereafter hold harmless Mr. 
Warren for such debt. 24 The discharge of his debt shall not adversely .affect his eligibility 


■’ The* l 'SPA states That it dees not have a strong position on whether this finding should he 
removed ll claims that "the Complainant did not produce ‘enough’ evidence at the hearing for this 
tribunal to determine if such relief is appropriate in this case.” Post-trial brief, at 2 1 . 1 find this statement 
quite troubling. The USDA has admitted that the detenni nation of lack of good faith and its inclusion in 
Mr. Warren's record resulted from a discriminatory act. iRx-1), yet it does not. even now, agree to its 
deletion. The correction is essential to repairing the damage done to Mr. Warren.. 

"'The USDA objects to this requested relief. It argues that discharge of the debt in addition to 
damages w. uld h: j double recovery. Howe-er. 1 find that the discharge of any indebtedness to FSA 
growing o’ a _>f I ars charged to his ace r: cut prior to is appropriate and reasonable based on the l act 

that FSA has ; date to provide Mr Warren with an official and reliable accounting of itis debt. 
Based on I he evidence of record. I have n 1 :v.rficience that an accounting at this time would accurately 
reflect that amount which is just and owing by Mr Warren. 
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. .for future participation manyLISDX loan or loan servicing program, and will not trigger 
me^statutory provisions of Section 648 of the Federal Agriculture Improveinent and 
Rctonn Act <>• ! W: that preclude an individual who has received debt forgiveness from 
obtaining tuti.re farm loans from US DA or from obtaining future debt forgiveness, or 
otherwise be used in any negative manner in conjunction with Mr. Warren's applications 
■ or, or participation in, any US I )A program, benefit or activity: 

<■’. I he LSDA shall give Mr. Warren. » ilhin ibe next three yearc a! his election, 
priority consideration- ’ lor rhe purchase, lease, or oiher acquisition .'Harms in (he (JSDA 
mvciuory in Soulhainpion County. Virginia, including farms with peanut 
alloimcm/quotas. on the most favorable terms permitted hs law. Mr. Warren must 
exercise his right to the relief pros ided in this section in writing within the three year 
pcnod Priority consideration as used in this Order means that an application will he 
l.vui tirst priorip as to processing and as to the. asailnbilily of funds for the line ol loan 
at issue, above all other applicants listed in 7 C.F.R. I OSS. I ()7(fii ] i ; 

'■ rilc ' I " SnA 'bull provide Mr. Warren with prionlv coiisijcratiiin for any dircc 
fann ownership loan anti any farm operating loan li.at he applies lor at anv time up to lb . 
next tnree scars alter Lite date of this Order. Mr. Warren lias the ohlieanon to not, tv the 
Uba\ m ssriting u hen he decides to exercise his right under diis pros ision to priority 
consideration in order to receis e such consideration. Ilis election must be nude ss ilhin 
•he three year period allowed: 

- 1 > ••. 1,,r *• “■ ownership c.r i'pc.-.uihg louri. or for invent :>rv prripc M \, 

submitted ns- Mr, Warren ss itliin three years of the date of this Order shall he siew'ed by 
the i SDA in a light most lasorahlc in Mr. Warren, and the amount and terms of anv loan 
sha.l he the mosl tasorahie permitted by the lass and I 'SDA regulations. Any nutslanumi; 


mums .onsiaarali.u: l.w a dire, I lam, (.peiathp diiea: firm i.ssivrship I„.,„ . . 1 npl,c.,r„„, 

. . m t prior, IV ■ eo r i,-,d=r:.„aa aiu . sped, lari and pinccs,.-,! ahead of , idler applieath*. tthe anplica-ii 
!' us, ntcal all regu.aE einiihihl; re -,p, Morn rats fur rise luan. of.-nur., ,. It die approved Hut'tr.ere I. 

iimned .lliwing a. ailshn fur fagr.s. the priorns appl:..ili„„ n il |,. lo.iderl hetuie ii.n priuhls 
.i['pik:::ri.>nx 1 


aansal.'rjd.s': r ,r-.an;.,.-, pr.. parts la ... ;|| •... ; ,. r ..j | v f „ . „ 

porehaaniK PM-v:,) ..ivrnlors f,.„, I SIXS . ..., pk ., ,f properly Is firs, alia, ad 10 nn.-e sal,., a,. -a, 

llv.eal n. II" a a! „ 'ha: „„„,a Mr"..-." a; firmer s, ■ "laal that d.-tlninr,,; ssill has • lie 

opp, rt.im y a purrl...,,- ",c p-. pel" I . 1 . ,-a dvr pnry f, •• ,[ lhc:j u:c n . , 

l arnais. ana Ilia pi |a :y l a. a . " ."l.i! a ■ • purrl.. ."Vi ,. ;. a . .iia.a; ,la|. las a'li,. 

"I'l” at,. I :.l . all. p , |,a: . 
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46- 

debt against Mr. Warren which is to he discharged pursuant to this Order shall not 
adversely affect Mr. Warren's eligibility for future participation in any USDA loan or 
loan servicing program. In making a determination on a loan application, the USDA will 
not take into account the sum paid to Mr. Warren under paragraph I of this Order. Mr. 
Warren will still have to meet eligibility requirements for loans as set forth in 7 CFR 1941 
and 1943; 

9. The USDA shall, upon request of Mr. Warren and in conjunction with any 
application from him for farm ownership or operating loan or for inventory property, 
provide Mr. Warren w ith reasonable technical assistance and service, including the 
preparation of a Farm and Home Plan, and the assistance of qualified USDA employees, 
in connection with .Mr. Warren’s preparation and submission of any such application; 

10. Pinal approval or disapproval of any application for a USDA loan w ill be 
completed under the auspices of the national office of PSA. In addition, the national 
office of PSA will monitor all assistance provided to Mr. Warren for the next three 
years; and 

1 1 . (X'R will monitor PSA's compliance with the programmatic remedies set forth 
above. 


This Determination shall become final 35 days after issuance unless reviewed 
within that time by the Assistant Secretary for Administration of the United Stales 
Department of Agnculuire, either upon the Assistant Secretary's own initiative or 
pursuant to request hv the Complainants. .SVe 7 C.P.R. $ 15f.24. 
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pj-cndiA 


Soybean 

1964" 

1985 
1985 

1987 

1988 

1989 

1990 

1991 

1992 

1993 

1994 

1995 
. 1 996 

1 997 9858 

1998 7419 

1 999 1 1 400 

2000 10531 

2001 10532 

2002 10532 


1375 

2861 

1722 

13858 

6764 

7010 

3840 

2178 

2631 

3853 

2405 

12545 


Total Farm 
Corn 

1978 
1339 
2717 
1 5375 
69C4 
8123 
6866 
3188 
5744 
2376 
9838 
14253 _ 

10407' _ 

3078' 

1664 

9846 

7850 

7850 


Loss by Enterprise 
Peanuts Hogs 

47255 
56139 
38848 
38073 
38970 
67713' 

45286 


43660 

11777 

54901 

19141 

29946 

'2607 

31446 

3955 1_ 

28204 " 

26248 

26248 


19334 

19334 

13334 

19334 

19334 

19334 

19334 

19334 


19334 
19334 
19334 
19334 
19334 
19334 
Grand Total 


Yr. Total 

$56,081 
$60,339 
$43,287 
$67,305 
$71,972 
$102,186 
$75,326 
S68.360 : 
$39,485 
S80.464_ 
$50,718 
$76,078 
$42,206 
$61,278 
$71,956 
S67.915 
$63,884 
$63,884 
$1,162,723 
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APPENDIX 6 


UNITED STATES DISTRICT COURT 
FOR TME DISTRICT OF COLUMBI A 


BELINDA D. HAYNTE, 

> 

> 

> 

) 

Plaintiff, 

V. 

) Civil Action No. 

) 00-2493 (PLV/DAR) 

ANN VENEMAN, Secretary of the United 

> 

States Department of Agriculture, et al. 

) 

) 

) 

j ■ 

Defendants. 

PHILIP J- HAYNIE, II, et al., 

) 

) 

) •■■■- 

the Haynica, 

/ .■■■ ■. 

) Civil Action No. 

) 00-2516 (PLF/DAR) 

ANN VENEMAN, Secretary of the United 

) 

States Department of Agriculture, et al. 

) 

) 

) 

Defendants. 


J..-:. 


Declaration of S. Murthy Kambhampaty Regarding 



;timated Damages to the Havaies* Farming Operation in C.A. 00-2516 


1 ... My name is S. Murthy Kambhampaty. I am a Vice President of Glassrnan-Oliver 
Economic Consultants, Inc. My Cum co taro Vitae is attached as Exhibit A. 

2. I have beau asked by Steptoe & Johnson LIJP, counsel for Plaintiffs in the above captioned 
case. Civil Action No. 00-2516, Philip J. Haynie, II (individually, “Mr. Haynie”) and 


1 
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Judith S. Haynie (individually "Judith Haynie" and colleclivcly with Mr. Haynie, “the 
Haynies” or “Plaintiffs”) to estimate economic damages atti ibotabk: to race discrimination 
in administering farm lending programs by the United States Department of Agriculture 
(“USDA”). Glassiuan-Oliver Economic Consultants, Inc. is being compensated at the 
hourly rate of $300 for nay wbric. 

.-3. In carrying out this task, 1 have reviewed the following: 

• USDA Office of Civil Rights! draft Final Agency Decision ("Draft Final Agency 
Decision") in case number 970423-1450, finding racial discrimination against the 
Plaintiffs by the USDA 

• USDA Economic Research Service (“ERS”) data and analyses of farm costs and 

■ return^ : ■■■ 

• USDA National Agricultural Statistics Service (“NASS”) published data on prices 
for crops and livestock for the relevant period 

• Selected other USDA documents on U.S. farms and fanning, listed in Exhibit B 

• Budgets for the relevant crops prepared by Virginia Cooperative Extension (“VCE”) 

• US Government statistics on inflation 

. Telephone conversations with specialists at USDA and VCE 

• Records of Farm and Home plans filed with the USDA by the Haynies (attached as 

. Exhibit C) • . 

» Tax returns filed by the Haynies '• '/ 

• Available receipts and loan records, from the records of Mr. Haynie, pertaining to 
the farm and related enterprises 

• Personal interviews with Mr. Haynie regarding the Haynies’ farm and related 
enterprises 

• Complaint filed by PlaiDtiffe in Civil Action No. 00-2516 (“the Complaint”) 

• Determination in In Re Earl Sylvester Warren. Complainant, USDA Docket No 
1 194. HUDALJ No. 00-19-NA (December 17, 2002) 


2 
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4. As additional information becomes available to me, I may revise my analysis accordingly. 

Background -v 

5. Plaintiffs operated a farm in Northumberland County, Virginia and the surrounding 
counties of Lancaster, Richmond and Westmoreland, which are located in a region of 
Virginia known as the Northern Neck. The NorthemNeck is bordered on the north and 
south by the Potomac and Rappahannock rivers, respectively. Bordered by the 
Chesapeake Bay on the Bast, it has a temperate climate and flat topology beneficial to 
farming . 1 

6. Mr. Haynie worked on his father’s farm in Northumberland County during grade school, 
high school, and college. In 1976 he received a B.S. cum laude from Virginia State 
University in animal science. A college education in fanning-related disciplines offers 
recognized advantages to farmers, for adapting to competitive pressures, technological 
advances, and changing regulations. In fact, the current Occupational Outlook Handbook 
states that “modem fa rmin g requires college training in agriculture and work experience 
acquired through growing up on a farm” (emphasis added)/ Yet, in 1993 only 16% of US. 


1 Northumberland County, U.S. Cv-asus of Agriculture. Distributed by Virginia Agricultural Statistics Service, 
Richmond, VA. fhttp://www n ass.nst b cov/va/northumber larx l mi f, last viewed November 21, 2003) 

1 t S. Department of UW, Bureau of Labor Statistics, Occupational Outlook Handbook Online Ses "Farmers, 
Ranchers, and Agricultural Managers” UittjiWwww bls g&v/o&o/QCOs l 26 btm, last viewed November 2 1 , 2003). 

3 
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fanners had completed college, and just over a third (36%) had some college (including the 
1 6% who completed college). 3 

7. The Haynies’ started their own farming operation in 1976, operating roughly 200 acres ol 
land. By 1 981 , the farm bad grown and was operating more than 1000 acres, aud by 1 9S4 
it was operating more than 2000 acres of land 1 The lfaynios leased the majority of the land 
operated by the farm, which is typical for ITS. farms. 5 

8. The Haynies grew barley, corn, soybeans and wheat and had a hog farrow-to-finish 
operation. 6 'Ibis diversification protected the Haynies to some degree against the risk that 
prices, and therefore earnings, for a given crop might fall drastically. 

9. There were many ways in which the Haynies operated the farm to enhance efficiency, i.e. 
to lower production costs and raise crop and livestock yields. The Haynies farmed large- 
acre tracts of land, reducing the costs of moving and setting up equipment. Mr. Ifaynie 
stayed current in, and employed, best practices for fertilizer application, soil preparation, 
and precision farming techniques. The Haynies improved crop yields by double- cropping 
their land and rotating crops. They selectively participated in set-aside programs provided 
by USDA to maximize returns on marginal lands. Further enhancing the farm’s 

1 Hoppe, Robert A., el a). Structural and Financial Characteristics of U.S. Fanis, 1993: 1 8"' Annual Family 
Farm Report to Congress. Rural Economy Division, Economic Research Service, U.S. Department of 
Agriculture. Agriculture Information Bulletin No. 728 (See Table 8, p. 25). 

* 1 be Kaymes' Farm and Home Plans show actual acreage fanned in 1 98 1 was 1 090 (FHP # A-3-5, Jates stamp 
H25 1 6-0296) and actual acreage farmed in 1 984 was 2286 acreas (FHP # D-3-39, flates-sbanp H2516-0317). 

* Hoppe, el a!., p. 16 "Fann Ownership ami Use”. 

* Fanow-ro- finish operations wise hogs from birth to sale. 
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efficiencies, Mr. Haynie became qualified to apply fertilizers ami maintained his own 
fertilizer application equipment, thereby avoiding the costs of hiring others to do the task. 
The t iaynies owned trucks used for transporting bulk purchases of feed, seed and other 
inputs, and for transporting crops and livestock to non-local markets to receive higher 
prices, reducing expenses and maximizing flexibility; in the off-season the. trucks provided 
a source of off-farm revenue from providing hauling services to other businesses. 

Plaintiffs also owned grain storage facilities located on the farm, which allowed more 
efficient use of harvesters and hauling equipment and also allowed storage of grain for sale 
at higher prices in later months. 7 

1 0. Every indication is that tbe Haynies’ farm was positioned for success and for growth: it 
had a favorable location, Mr. Haynie was an extremely capable farmer using the best 
production practices, and tbe farm had invested in equipment and facilities to improve 
efficiency. Nonetheless, the inability to access low-interest loans available from USDA, 
and to refinance existing loans, hampered the growth of the farm, reduced its profitability 
and eventually caused its decline and Mr. Haynie’s filing for personal bankruptcy. 

1 1 . Along with the inability to receive new loans, the inability to receive timely loan 
processing drastically reduced the yield of the farm. Timing is critical m farming, and 


As the USDA points out in the "Commodity Costs and Returns” section of its “Faun Income and Costs" 
Beefing Room QiUgWwww ers.usfla.pov/bnet iiie/fafmincome/a' sts.aftdiciuiiis.him), " . producers often delay 
sales and store commodities with the expectation that the price in later months will exceed the harvest-period 
price plus the costs associated with catrying the crop inventory. This means that the estimates of tetuiiis above 
operating and total costs likely understate those actually received by producers.” (I asi viewed November !V a , 
2000) 

5 
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delays Lave a drastic effect on production, as the USDA’s Civil Rights Action Team 
acknowledged in its 1 997 report: 

The minority . . . fanner tries to apply for a faiui operating loan through the FS A 
county office well in advance of planting seasou. The F$A county office might 
claim to have no applications available and ask the former to return later. Upon 
returning, the farmer might receive an application without any assistance in 
completing it, then be asked repeatedly to correct mistakes or complete oversight 
in the loan application. Often these requests for correcting the application could 
be stretched for months, since they would come only if the minority farmer 
contacted the office to check on the loan processing. By the lime processing is 
completed, even when tile loan is approved, planting season has already passed 
and the fanner either has not been able to plant at all, or has obtained limited 
credit on the strength of an expected FSA loan to plant a small crop, usually 
without fertilizer and other supplies necessary for fhe best yields. The farmer’s 
profit is then reduced. 8 


12 After 1 981 the Haynies were unable to obtain any new loans from USDA, due to 

continuing race discrimination. 9 Mr. Haynie sought to continue operating the farm by 
borrowing from commercial lenders. While this allowed him to continue to expand up to 
1984 — -albeit, at a lower rate than he had planned — higher interest rates and limited volume 
of commercial loans made it difficult lo operate the form profitably. Moreover, the USDA 
had a blanket lien on his assets and crops, yet failed to offer timely servicing on 
outstanding loans, particularly emergency loans. The lack of collateral raised the Haynies’ 
interest rates to the highest rates for non-USDA loans, exacerbating the effects of not 
granting them low-interest loans for which they qualified. 


8 See CRAT T)i 5, cited in Complaint 01 

9 See Complaint; Draft final Agency Decision. 


6 



1186 


Damage Estimation Methodology 


13 . To estimate damages, I first estimated the earnings of farms presumed to be unaffected by 
discrimination but otherwise similar to the Haynies’ farm, 10 i.e., I estimated the “but-for” 
earnings, in each year from 1981 to 2002, using USDA data on farm costs and returns. 1 * I 
then calculated the Haynies’ actual farm-related earnings during the period (“mitigating 
income”), which I subtracted from but-for earnings to get net damages or lost profits. 


14, The Haynies’ farm grew several different crops and raised hogs during the relevant period; 
in other words, the Haynies’ farm was a “multi-enterprise” farm during the relevant period 
As returns on each enterprise vary independently, but-for earnings for each enterprise are 
estimated separately and summed across enterprises to estimate total but-for earnings. 


In certain circumstances, damages from discrimination may be estimated using a “befure-aftor” approach: 
calculating the earnings of the subject of discrimination during the period of discrimination and after 
discrimination ends (or before discrimination commenced). However, in this case, the Haynies were driven out 
of independent fanning and Mr. Haynie forced to file for bankruptcy. Moreover, the damages occurred over a 
period of two decades, during which there was considerable technology change. Thus, comparing returns from 
the Haynies farm before L981 against their returns in, say, 1 989 would not give an accurate estimate of 
damages. The “with with out” analysis that I perform is informed by USDA data from two points in time 
roughly a decade apart. Therefore, I am able to account for variations in yields and technology change in 
estimating but-for earnings. 

USDA surveys US farms by crop and livestock-type to determine production costs ar.d returns. During the 
eighties, the sutvsy was called the Faro Costs anti Returns survey (PCRS), and consisted of auuUul mteiview of 
selected farmers; the survey is now called the Agricultinal Resource Management Survey (ARMS), atid consists 
of two interview - the first one focuses on him operating costs and yields and is conducted in the Fall of the 
survey year, while the second focuses on finances and capital costs and occurs in the spring. Based on die 
FURS and the ARMS, USDA publishes detailed analyses showing farm costs and earnings for various 
oalcogories of farms. 


7 
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15. I used average prices received by Virginia farmers as the benchmark for measuring prices 
received by farms similar to the Raynies but unaffected by discrimination For each 
enterprise, ERS data on the earnings of farms in the same “acreage class" - i.e., farms of 
similar size - as the Haynies were used as the benchmark by which to measure the costs 
and yields for farms unaffected by discrimination. 12 Given that this choice of benchmark 
does not account for all of the efficiencies discussed above of the Tlaynie farm, the 
estimated but-for earnings are very likely to understate the earnings of farms similar to the 
Haynies’ but presumed to be unaffected by discrimination. Therefore, the level of 
confidence in the estimate of but-for earnings is very high. 

1 6. For each crop, namely Com, double-cropped barley, double-cropped wheat, double- 
cropped soybeans, and full-season (“early”) soybeans, 1 first estimate but-for earnings per 
acre for each year from 1981 to 2002 (i.e., “the damages period”) 13 based on (i) average 
prices per bushel received by Virginia farmers, (ii) annual estimates of yields (bushels per 
acre) for benchmark farms, and (iii) annual estimates of the full production costs per acre 


The data for 1987, which are used to estimate earning for the eighties are not reported by srie group, so 1 used 
the data for the median farm as the benchmark. This is an exlrcmeiy conservative assumption that likely 
understates damages to the Ilaynies. 

it is my understanding that damages are, in fact, ongoing. However, since data sufficient to estimate damages 
without extrapolation are only available through 2002,1 limit the damage period to 2002. Avoiding 
extrapolation further increases the reliability of the damage estimates. If information sufficient to determine 
but-for earnings beyond 2002 becomes available in a timely manner, I may revise my estimates accordingly. 
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for benchmark farms. The per acre hut-far earnings are then multiplied by the number of 
planted acres for that crop to determine but-for earnings by enterprise.' 4 

1 7. For hogs, I first estimate earnings per head in each year as the estimated value per head 
less the product of cost per hundred-weight gain times average weight per hog in hundred- 
weights.. 

18. My estimate of damages is the grand total of annual but-for earnings across all enterpr ises 
net of mitigating income, in inflation-adjusted 2002 dollars, and equals SI 2.2 million 
dollars. 15 My calculations are discussed in greater detail below. 

Acreages aud Per Acre Cron Damages 

19. The Haynie farm was expected to continue growing well into the 1 990s. In particular, Mr. 
Hayuje expected that the farm would have expanded crops by at least 500 acres in each of 
1 986 and 1987, and by 200 acres in each year thereafter until 1995. 16 In other words, the 
Haynie farm would have doubled in size between 1985 and 1 995, from a planned 2,775 ; 


** Algebraically, the calculations, for each year, for each enterprise are: 

(i)(a) Per Acre Returns, Crops -- Price Per Bushel x Yield- Costs Per Acre; where yield ~ bushels per acre 

(i) (b) Total But-For Earnings = Per Acre Returns x Total Acres 

(ii) (a) Per Head Returns, Hogs ^ Price Per Head - Cost per cwt gain x average c wt per head 
(ii)(b) Total But-For Earnings Per Head Returns x Total Number of Head 

15 This estimate does not include prejudgment interest, and is the present value (in 2002 dollars) adjusting only for 
inflation (as measured by the Consumer Price Index). 

15 Pam: aud Home Plans for these years were not in Mr. Haynie’s file at USDA fot the y«u i 1 9X6 through 1988, 
and therefore the mix of acreages for different crops is unavailable for these years. Therefore, the emp mix for 
•hese years was set to 1989 proportions. After 1990, which is die last year for which a i'ann and Home Plan 
was in Mr. Hayuie’s file, die ciop mix was held fixed at the 1990 proportions. 
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acres to about 5,275 acres. I have assumed that the Haynic farm’s sire would remain 
unchanged thereafter. 

20. As the Havnie fann grew in size from roughly 1 ,000 acres of land oper ated in ! OS 1 to 
approximately 2,300 acres in 1984, ' 7 it is reasonable to expect that its size would have 
doubled again in the subsequent 10 years. The total acreage is heirt unchanged after 1 995, 
a conservative assumption adopted to restrict the uncertainty in estimated but-for earnings, 
and to therefore increase die reliability of the estimate. 

21 For livestock operations, I assume ihat activity levels remain constant at 3,400 head for the 
period from 1981 to 2002. The Haynies fairow-to-finish operations had a planned size of 
3,400 head as early as 1981, when a fire burned their bog house. Unable to obtain, from 
USDA, emergency loans sufficient for fully rebuilding the facility, the Haynies settled for 
a feeder-to-finish operation of approximately 950 head. Therefore a farrow- to -finish 
operation of the original size is the appropriate benchmark for estimating but-for earnings. 

22. To estimate benchmark yields and costs per acre for the relevant period, I adjust the ERS 

data using annual average price and yield data from NASS. 1 further adjust my cost 

estimates to account for the fact that while the ERS data are reported for full season crops, 
the Haynies double-cropped wheat and barley with soybeans. The most recent crop 

budgets prepared by Virginia Cooperative Extension indicate that double-cropping 

soybeans after wheat or barley gives slightly better than 1 0% percent cost savings, relative 
17 Thr« arc llic •'actual 1 ’ acres reported tn the Fann and Hmi>e Plans for 1 93 1 au«J 1984. 

10 
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L« the sum of per acre costs for soybeans and wheat Accordingly, 1 discounter! double- 
cropped soybean, barley and wheat costs by 10%. Of course, oo acreages for foil-season 
soybeans, the relevant cost per acre is the full soybean production cost per acre. Exhibit D 
demonstrates the calculations used to estimate the appropriate discount, while Exhibit E 
demonstrates the calculations used to estimate yields and costs per acre. 

23. T obtained Virginia average crop price data for 1981 to 2002 from the NASS online 

database . 18 For hogs, NASS does not report Virginia prices; therefore i used US average 
prices (value of production) per head . 19 


24. Tax returns for 1983 show $13,384 in net income. However, revenues from truck hauling 
operations were $106,560. As truck-hauling was an off-farm operation, conducted only 
when the truck was not needed on die farm, revenue from hauling operations, uet of fuel 
costs and wear-and-tear, does not reduce damages, and is thus appropriately netted out of 


the estimated mitigating income for 1983. 


25. The Haynies’ tax returns report losses of 5295,702, $918,148, and $261 ,952, and $326,633 
on Schedule F for 1984, 1985, 1986 and 1987 respectively, and for these years foe 
Haynies’ tax returns generally do show that the truck was used for generating off-farm 


«* p rti'.ished listimates Da tabase USDA National Agricultural Statistics Service. 

<brtp J! www nass .us Ja.gov:8 1 /rpedbA* 

'* Price data were unavailable for 1981; 1 adjust the 1982 price to the missing year’s price based on the Prices 
Received Index for Ail Commodities (Source <bitp9Aisda.umiuilib.coi oell.edu/data- 
ssts/crops/9 59 1 7 /rec? 59 V wk 1 >) 
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incomes as well. If I am successful in developing a reliable method of determining capital 
recovery and other costs for the trucking operation alone, I may revise my estimates to 
incorporate the losses for 1983 through 1 987 into my damage calculations, as actual losses 
attributable to race discrimination are appropriately netted against but-for earnings in 
calculating total damages. 

26 . The IRS has notified the Haynies that their income for 1988, 1989, 1990 and 1991 are 
563,237, $205,406, $67,1 17 and $1 88,37 1 respectively 20 1 understand that Mr. Haynie 
disputes the IRS’s corrections to his tax returns, which implies that treating the entire sum 
as mitigating income could understate damages. However, I treat the IRS’s corrections as 
mi tigating income to avoid the risk of overstating damages. 

27. The Haynies 1 992 tax return shows income of $24,337, which is treated as mitigating 
income for 1992. 

28i After 1992, Mr. Haynie managed Or-Grow's farm operations through 1995, but it is my 
understanding that he was unable to generate any income from this enterprise. In late 1995, 
Or-Giow fried for reorganization under Chapter II of the Bankruptcy Code, subsequently 
converted to Chapter 7. In 1 996, Mr . Haynie managed a farm operation of about 1,500 
acres as well as a trucking operation for Trash Management Services, Inc. (“TMS ), a firm 
owned by Belinda D. Haynie. Mr. Hayrae's W-2 for the year 1996 shows earnings of 
S3 ,30 1- 

These figures are calculated as the sum of agistments to “gross receipts,” “farm expenses from Schedule F. 
and tbe negative of ‘itemized deductions” 

12 
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2 <>. U is ray understanding (hat, after having been unable to secure employment from 1 997 to 
2002, Mr. Hayrae has provided fee-based consulting services in farm management tins 
year. If information sufficient to determine mitigating income beyond 2002 becomes 
available in a timely manner, I may revise my estimates accordingly. 

30 . Exhibit E provides a detailed summary of the calculations, showing annual totals for the 

farm as whole, as well as for individual enterprises. Tables for individual enterprises 

report the values of the various factors underlying the calculations, as discussed above. 
Conclusion 

31. The benchmark used for estimating but-for earnings was based on the ERS data for farms 
in the same acreage class (e.g., “over 750 acres” for com) as the Haynies’ farm. It is also 
entirely reasonable to define the data for “low cost” farms as the benchmark, given the 
similarities between this group of farms and production practices on the Hayiues farm. 

This “low cost farms” benchmark would have given a substantially higher estimate Of but- 

for earning and therefore damages. However, the more conservative benchmark was 
chosen because it is beyond reasonable dispute. I have also limited the analysis to 
economic costs and returns, and have not accounted for revenues from government 
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payments, which arc reported to average $28,374 for farms of 750 acres or greater si 2 e in 
1996. 21 

32. In my professional opinion, the $12.2 million estimate is a well-founded and decidedly 

conservative estimate of damages attributable to (i) Plaintiffs’ inability to obtain additional 
low-interest loans from USD A, (ii) Plaintiffs’ inability to receive timely service on their 
loans and to restructure their payments, and (tit) the USDA’s blanket liens on Plaintiffs 
assets and crops, 



21 November 2003 
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Foreman, Table 1 2, p. 23. 
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S. Mur thy Kambhampaly 
Cilassman'Olivci Economic Consultant, Inc. 

1 828 I. Street, NW, Suite 405 
Washington, DC 20036 

Tel: (202) 331-1946 Fax:(202)466-3199 

e-mail: Murthy.Kamhhampaly@ftooci.com 


Areas of Specialization 

Microecouontic analysis; industrial organization including antitrust policy; applied econometrics 
and quantitative methods 

Education 

PhD, Agricultural and Applied Economics, 1994 

Dissertation: An Analytic Model of the Food Consumption 
Behavior of Health-Conscious Individuals. 

MA, Economics, 1 994 
MU A, Urban Affairs, 1990 

Virginia Polytechnic Institute arid State University (Virginia Tech) 

BE. Electrical and Electronics Engineering, 1985, Andhra University, India 

Recent Employment 

Vice President, Glassman-Oliver Economic Consultants, Inc., March 1999 to present 

Senior Economist, Glassman-Oliver Economic Consultants, Inc., September 1996 to March 1999 

Consultant, Apogee Research, Incorporated, July and August 1996 

Research Associate, Virginia Tech, March 1996 to May 1996 and September 1994 to December 
1995 '• :Y.\ 

Expert Testimony 

TelCcntral Communications, Inc. vs. MCI Telecommunications Coip., J.A.M.S./Endispute Case 
No. 976110010 (1997). 

Major Consulting Projects 

• For a leading pharmaceutical dnig manufacturer - analyzed the effects of a stipulated 

injunction with a generic manufacturer m the context of ongoing patent litigation; submitted 
white paper to the FTC; participated in meetings discussing the findings of the aualysis with 
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FTC Staff ami with individual Commissi onus; in related litigation, drafted text foi economic 
expert report, and assisted counsel’s preparation for opposing expert’s deposition 

• For a leading corn processing firm - tested data against alleged price increases from global 
market allocation of various products using cost function estimation and simulation; devised 
an approach for testing the content of communications against claims of market allocation;^ 
assisted counsel in preparing to depose DoJ’s economic expert; submitted economic expen’s 
report co impact of conceited activity among co-producers to the EC Competition 
Directorate-General; drafted economic expert testimony on impact of objective agreements 
among competitors; assisted counsel in drafting appeal rebutting the EC’s finding of impact 
from objective agreements among competitors 

• For several branded food products manufacturers in numerous mergers - analyzed “unilateral 
effects” of a proposed merger and presented results to the FTC Staff and to individual 
Commissioners 

• For a family farm - analyzed damages from racial discrimination in the administration of 
USDA farm credit programs; submitted report to the US Department of Agriculture 
(“USDA”), Director of Civil Rights 

• For a leading manufacturer of agricultural chemical products - submitted a position paper on 

compensating data producers for the cost of regulatory risk related to pesticide registration 
with the US Environmental Protection Agency ; . 

• For the USDA • analyzed whether concentration in beef packing depresses fed-cattle prices 
using supply function estimation; tested models of beef packer conduct using axiomatic 
analysis; made multiple presentations at the USDA before an inter-agency task force; 

submitted report which USDA published and also submitted to the US Congress 

• For a telecommunications reseller - critiqued carrier’s methodology for testing various types 
of billing errors; submitted critique to arbitrator; testified in arbitration proceeding 

• For a world leader in data networking - provide market definition analysis as part of a 
defense against monopolization and conspiracy charges 

• For several investment banks - provided an assessment of the antitrust risk of numerous 
mergers in information technology industries 

• For a federal regulatory agency - developed testable- hypotheses for examining the effect of 
market structure on airlines’ pricing 

• For the EPA - developed econometric model of highway utilization for measuring the 
environmental effects of alternative highway improvements 

• For a municipality - estimated a model of real estate demand, examined the effects of 
development control on property prices using the estimated demand model 

■ For a health insurer - prepared memorandum on the pro -competitive effects of a most 

favored customer clause in service provider contracts 

Selected Publications 

S. M- Kambhampaty. “is Empirical Merger Analysis Reliable?” Clayton Act Newsletter, 
Volume I, Number 2, Spring 2001 \ ■ ;/ ; 
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Driscoll, P. J., S. M. Kambhampaty, arid W, I). Purcell. “Nonpaiametnc Tests of Profit 
Maximization Under Oligopoly with Application to die IJ.S. Beet Packing Industry.’ 
American Journal of Agricultural Economics, August 1 097 

Kambbampaty, S. M., I.. Shabraan, P. Dnscoll, and M. Tang. 1906. “The Effect of Development 
Controls on Land Prices: The Green Line of Virginia Beach, Virginia.” Blacksburg, 
Virginia: Agricultural and Applied Economics, Working Paper 96LSK01. 

Kambbampaty, S. M., P. J. Driscoll, W. D. Purcell, and E. B. Peterson. Effects of Concentration 
on Trices Paid for Cattle. Grain Inspection, Packers aud Stockyards Administration, U.S. 
Department of Agriculture, GIPSA-RR 96-4, June 1996. 

Zipper, C. E., and S. Murtby Kambbampaty. 1 996. “Effects of Virginia Coalfield Employment 
Enhancement Tax Credit Legislation.” Blacksburg, Virginia: Virginia Center for Coal and 
Energy Research (March). 

Baric, S. S., D. B. Taylor, P. L. Diefcei, andS. M. Kambhampaty. 1993. “An Economic Analysis 
of Low-Input Agriculture as a Groundwater Protection Strategy.” Blacksburg, Virginia: 
Department of Agricultural and Applied Economics, Virginia Tech (March). Research 
funded under grant # 14-08-000 1-G 1724 of the United States Geological Service. 


Membership in Professional Organizations 

Member, American Economic Association 
Member, American Statistical Association 
Member, Econometric Society 

Member, Institute of Electrical and FJectronics Engineers 
Associate Member, American Bar Association, Antitrust Section 
Associate Member, Sigma Xi, The Scientific Research Society 
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Public Documents and Data Sources Reviewed: 

Abeam, Mary, et at, "How Casts of Production Vary," Economic Research 
Service, United States Department of Agriculture, Agriculture Information 
Bulletin No. 599 (May 1990). 

Ali, Mir B. "Characteristics and Production Costs of U.S. Wheat Farias," 
Economic Research Service, United States Department of Agriculture, Statistical 
Bulletin No. 974-5 (July 2002). 

Ali, Mir B. and Nora L. Brooks, "U.S. Barley Production Costs and Returns, 
1992, An Economic Basebook," Economic Research Service, United States 
Department of Agriculture, Agricultural Economic Report No. 726 (February 
; 1996). ' 

Consumer Price Index for All Urban Consumers, Series ID: CUUROOOOS AO, 
Bureau of Labor Statistics, <www.bls.gov>. 

"Farm Income and Costs Briefing," Economic Research Service, United States 
Department of Agriculture, <http://www.ers.usda.gov/briefmg/famiincome/ 
costsandretums.htm >. (Last viewed November 19th, 2000.) 

Foreman, Linda and Janet Livezey, "Characteristics and Production Costs of U.S. 
Soybean Farms,” Economic Research Service, United States Department of 
Agriculture, Statistical Bulletin No. 974-4 (March 2002). 

Foreman, Linda, "Characteristics and Production Costs of U.S. Corn Farms," 
Economic Research Service, United States Department of Agriculture, Statistical 
Bulletin No. 974 (August 200 1). 

McBride, William D. and Nigel Key, "Economic and Structural Relationships in 
U.S. Hog Production," Resource Economics Division, Economic Research 
Service, United States Department of Agriculture, Agricultural Economic Report 
No. 818 (February 2005). 

‘Northumberland County", U.S. Census of Agriculture. Distributed by Virginia 
Agricultural Statistics Service, Richmond, VA. 

<http://www.nass.usda.gov/va/northumbei1aml.pdf>(Last viewed November 21, 
2003. 
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Prices Paid Index lor 2000-2002 from Agricu ltur al Pric e s 2002 Sum mary. 1 JSDA 
National Agricultural Statistics Service, < http:/Aisda.mannlih.comell.edu/reports/ 
nassr/price/zap-bb/agprdii03.txt->; Agricultural Prices 1909 Summary. 1 JSDA 
National Agricultural Statistics Service, < bttp://usda.mannhb comcll.edu/ 
reports/nassr/pnce/zap-bb,'agprauOO.txt>; Prices Paid index for 1 9 si i -1993 from 
Prices P aid and Receive d Indexes (95917). <http’7Aisda.mannlib.come!l .edu/data- 
sets/crops/959 1 7/>. 

Prices Received Index from Prices Paid and Received I ndex es (95917). 
< 4lttp;//usda.maTmlib-comell.edu/data-sets/crops/959] 7/ > 

Published Estimates Database . USDA National Agricultural Statistics Service. 
<http://www.nass.usda.gov:8 l/ipedb/>. 

Robert A. Hoppe, et al. Structural and Financial Characteristics of U.S. Farms, 
1993: 18th Annual Family Farm Report to Congress. Rural Economy Division, 
Economic Research Service, U.S. Department of Agriculture. Agriculture 
Information Bulletin No. 728. 

U.S. Department of Labor, Bureau of Labor Statistics, Occupational Outlook 
Handbook Online. See "Farmers, Ranchers, and Agricultural Managers" 
<http://www.bls.gov/oco/ocosl76.htrn> (Last viewed Nov 19th 2003). 

United States Department of Agriculture, National Agricultural Statistics Service, 
Agricultural Statistics Database, <hUp://www.nass.usda.gov:8i/ipedb/>, 

U.S. Farrow to Finish Costs and Returns Reports, Economic Research Service, 
United States Department of Agriculture, <http://www.ers.usda.gov/data/ 
costsandreturns/data/recent/Ffin/R-USFfin.xls>; < http://www.ers.usda.gov/data/ 
Faradhcome/car/DATA/Appendix/FFinish/US9297.xls >; 

<http ://www .crs . us da. gov/da ta/Farmincome/ car/D ATA/Appendix/FFIN 1SH/Us82 

91.xls>, . ■. 

U.S. Department of Labor, Bureau of Labor Statistics, Occupational Outlook 
Handbook Online , <http://www.bls.gov/oco/ocosl76.btm> (Last viewed Nov 
19th 2003). 

Virginia Cooperative Extension, "Barley Grain (Intensive Management) with 100 
Bushel Yield", ■ : ■ ' . 

<hrfp ://www .ex t. vt. edu/'departments/agecon/spreadsheets/crops/br.riey im . x ls> 

Virginia Cooperative Extension, "Barley Grain, Soybeans Double Crop", 
<http://www.ext. V'ledu/departincnts/agccon/spreadsheets/crops/b70sb35d.xls'- 
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Virginia Cooperative Extension, Crop Budgets, <http://www.ext.vt.edu/cgi-bui/ 
WebObjects/Docs.woaAva/geteat?cat ir eg cr cb>. 

Virginia Cooperative Extension, "Soybeans - Roundup Ready, Minimum Till", 
<http://www.ext.vt edu/dcpartmcnt$/agex.orVspreadsheeLs/crops/sybnn35.xls> 

Virginia Cooperative Extension, "Wheat Grain (Intensive Management) with 80 
Bushel Yield", ■ ■ v . ' 

<http://www.ext.vt.edu/departments/agccon/spreadsheets/crops/wheatint-xls> 

Virginia Cooperative Extension, "Wheat Grain, Soybeans Double Crop", 
<http://www.ext.vt.edu/depaitirients/agecan/sprcadsheets/crops/w5Osb30d.xls> 
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GLASSMAN-OUVER 



Full Season Wheat, Barley and Soybeans 


• ' w:'- 

Barley, Wheat double-cropped with Soybeans 


Barley, Full -season 5225.11 

Soybeans, Full-season $177.72 

Total of Full Season Costs $402.83 

Bariey/Soybeans, Double-cropped Costs $358.78 

Cost savings from double cropping 1 0.9 % 

Wheat, Full-season $235.8B 

Soybeans, Full-season §177.72 

Total of Full Season Costs $41 3.60 

Wheat/Soybeans, Double-cropped Costs $362.97 

Cost savings from double cropping 12.2% 


Source: Virginia Cooperative Extension, Crop Budgets 

ht1p:tfwww^xt.vt.edu/c9i-bkiAVebabjeots/Docs.woaMa/geteat?cal«=ir-cg-cr-sb 
Wheat, Full Season: "Wheat Grain {intensive Management) with BO Bushel Yield* 

http://www.exl.vt.edu/departments/agewn/spread5heets/cmp5/vA8Blim.xls 

Barley, Full Season: "Barley Grain (Intensive Management) with 100 Bushel Yield" 
h Up jfwvM. exl.vt.edu/dep a rtments/agccoft/spreadsheets/crops/barieyim.xte 
Soybeans, Full Season: 'Soybeans - Roundup Ready, Minimum TSF 
httpY/www.ext.vt edu/dopai1ment5/agecoiVspreadsheelsfcrops/sybnrr35.zls 
Barley/Soybeans: "Burley Grain. Soybeans Double Crop " 

http-7rwww.extvt.edu/departments/agec0nfeprse d3tieels/c<ops/b7Dsb35iij( Is 

WheaVSoyfceans: ’Wheat Grain. Soybeans Double Crop ’ 

http://wvvw . ext.vt e d u/de pa rtments/agecon/spraadsheels/c rcps/wS 0sb3Dd.xls _ 


Downloaded November 19th. 2003. 
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Exhibit E 
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Estimation of Barley Yields, 1981-2002 




USDA Reported Yield 

i . . VI 



Average Yield, 




Annual Period 


All US 7 

•• 

Benchmark Yield 




(A) 

. 

(B) . 

(C)A(BV(A) 

1922 

• 62.5 

57.25 


0.916 





Estimated Yield 






Based UP 1 992 




Average Yield 


Adjustmenl 


Annual Porlc-d 


All US 5 


Factor 






(£) = 




<D> 


(C@1992)x(D) 


1961 

52.4 

47.995 


1982 

57.2 

52.395 


1963 

52.3 

47.907 


1964 

53.3 

48.823 


1965 

50.9 

46.624 


1966 

50.B 

46.533 


196/ 

52.4 

47.99B 


I960 

38 

34.308 


isas 

48.6 

44.518 


1890 

56.1 

51.388 


1991 

55.2 

50.563 


1992 

62.5 

57.250 


1993 

56.9 

53.952 


1994 

56.2 

51479 


1995 

57.2 

52.395 


1996 

55.5 

53.566 


1997 

55.1 

53.220 


1396 

60 

54.960 


1999 

59.2 

54.227 


2003 

61.1 

55.9G3 


2001 

58.2 

53.311 


2002 

L_ 

54.9 

50.288 





' Yiold ter bartey produceis wiBi 400*- acras as repwtad in: WI.MiDmi Non L. Brooks, *U.8. Baitey ProdutSon Costs and 
Retails, 199?, An Economic Basebook.’ Economic Hwcaicti Servfcd. Untlod Stales Oopartmenl of Agri=u»*«. AsriwillviSl 
Economic Report No. 726 p-abruary 1996). p.61. 

2 Untied Steles Department c' AflricuHuro. National Agricultural Statistics Soivlce. Agriculture Statistics Diitabaso, < 
nap://www.na3s.uaJa,gL'v;trtfiliikf''-\ 


1263 


Estimation of Com Yields, 1931-2002 




IWforlw-tost com producers as reported irr Aheam. Mary, el el.. -Ho* Costs of Pro6udi«i Vary,- Economic Research Service, United States 
Department of Agriculture. AfjtkrjHure Information Byltefit NO- S60{Way 1990), p. 5. 
a Yield for com prtid jeers .vi* 750* acres as reported im Foreman. Lmda, -Chsracterfstto and Rroducllco Costs of U.S. Com Farms: Ewnomii! Research 
Sarwco. United £bhe Oeparirnant of Agriculture, Statistical BHltoSn N6..9M (August 2D0t), P- 21 • ■ 

: Ur *j suet Department o' Agr. culture. National AgrtcuOural Statistics Ban-ce. AgrtaArr* 0tawt.es Database, s *tp ftsw i«ss.esda.93V.31floedU> 
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' Yield to- Die -cast soyt-oan profrjecrs *•? reported in. Ahanm. Mary, a al . ‘How Cost* of Protection Vary.* Rconr.mfc Research Servitu. Uh tod SWos 
-)i-|sulTi -rd O - Aaif. jIIl a. Aarcclure InfonnaSon fkjUcKn ‘to 599 (Uiy 1 98C). p. 7 
t y,<y 3 Ig- soytu-ar. prodocefs wtU- 7 SO* auto ts rupcrtcd W foreman. Linda and Janot l!-eo.-y, -C*VK3c!e«i-.#es w id Prwl.*.Son Co?.is of U S. Soyaear 
Farms • bconc mic KeseaiU' Servk* iKidM Slates ‘pparneu of AgnojUgra. Statoocal DUioWv No. 674-4 C«'d' 70071, p. 74 

1 United Soas Cspa-Wient of Ajricclfuie. Naucnal Ar;itaiffcjr<4 StaDstla Service. Agrieunuial StaOsdes Dalabsse, « rtp7Awnvr.i v. irate jjtw.tndpodLfr 
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Estimation of Wheat Yields, 1981-2002 




USDA Reported Yield 


Annual Per ; cd 


Average Yield, All 
US? 


Bendwnark Yield 

Adjustment 

Factor 

1986 

1699 


{Ai 

34.4 
' 432 


CB) 

31 ’ 
40.7 2 

(C) = (By(A) 
0.901 
0.942 






Adi usted Yield 1 









Cased on 1986 

Based on 1998 







Average Yield, All 


Adjustment 

Adjustment 





Annual Period 


: ■ us 3 


Factor 

Factor 


Weighting Factor 


Estimated Yield 





C&J = 

(F)« f 



{H)= (E)x(l-G) 



(D) 


(C@1936) x {D) 

| (C@199S) x (D) J | 

(G) 


mm 

1981 

34.5 

31.000 

32.503 

0.000 

31.090 

1882 

35.5 

31.991 

33.446 

0.000 

31.891 

1983 

394 

35-506 

37.120 

0.000 

35.506 

1984 

38.5 

34.965 

38.555 

0.000 

34.965 

1985 

37.5 

33.794 

35.3S0 

0 000 

31.794 

1986 

34.4 

31.000 

32.409 

0.000 

31.000 

1987 

37.7 

33.974 

35.518 

0.083 

34.103 

1988 

34.1 

30.730 

32.127 

0,167 

30.962 

1989 

32.7 

29.468 

30408 

0.250 

29.B03 

1960 

39.5 

35.596 

37.214 

0.333 

36.135 

1991 

34.3 

30.910 

32.315 

0.417 

31.495 

1992 

38.3 

35.416 

37.026 

0.500 

36.221 

1993 

3B.2 

34.424 

35.989 

0.583 

35.337 

1994 

37.6 

33.884 

35424 

0.667 

34.911 

1995 

35.6 

32.262 

33.728 

0.750 

33.362 

1996 

36.3 

32.712 

34.199 

0.833 

33.951 

1997 

39.5 

35.508 

37214 

0.917 

37.079 

1998 

43.2 

38-930 

40.700 

1.000 

40.700 

1999 

42.7 

38480 

40.229 

1.000 

40.229 

2000 

42 

37.849 

39.569 

1.000 

39.569 

2001 

40.2 

35.227 

37.874 

1.000 

37.874 

2002 

I L. 

35J3 

1 L 

31.811 

1 -_L 

33.257 

1 L 

1.000 

1 J_ 

33.257 

1 1 


NOTE: The weighting factor impK*n*nl6 an adluGiment to account for change *om the production practices chca ihs I9»r Rushs and Returns nnivay and 
analysis to the production practlcas cfica the 1996 Cost* and Returns survey and analysis; rna weights reflect a simple approximation that in each year after 
tSW. 1/9tfi of the farms In the survey switch tothe predudtat practlcas drea 1996. 


Sources; : 

1 Yield tor mid-cost wfintd prdduoecs as reported In: Aheam. Mary, etaf., "How Costs of Production Vaty." Economic Research Service. United States 
Department of Agriculture, Agrieuflurc Information Bulletin Np. 539 (May 19SQ), p. 9. 

i Yield for wheat produce its with 4O0-7S3 acres as reported in AS. Mir a 'Characteristics and Production Costs of U-S. Wheal Farms," Economic Research 
Service. United Stales Department of Agriculture, Statistical Bulletin No. 97A-5 (July 2302). p. 26. 

a United States Department of Agriculture, Notional Agricultural StafcBcsSnrvwe. Agricultural Slafctics Database. < ht^:f/w , ww.nass.u6daLgdv fll'ipedhf>. 
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Estimation of Bailey Costs. 1981-2002 




USDA Repotted Cost 




Prices Paid 

1 


Adjustment 

Annual Period 


index 2 

■ 

Benchmark Cost 

Factor 


” 

(A) 


(B1 

(cj - mm 

1392 


101 


147.72 


12163 





Estimated Cost 


Estimated Cost 







(Accounting for 





Based on 19S2 


10% Savings 



Prices Paid 


Ac!j u since 


Due to Double 



index 2 


Factor 


Cropping! 





(E) = 





(D) 


(C@1992)x(D) 


(F) = (ft) x .9D 

1981 


62 


119.931 

107.938 

'■ 1982 


66 


125.781 

113^03 

1983 


66 


125.781 

113.203 

1984 


89 


130.169 

117.152 

1985 


86 


125-781 

113.203 



85 


124.319 

111.8B7 



■ . .87 


127.244 

114.520 





133.094 

119.785 



90 


1-40.407 

126.366 

1990 

99 


144.795 

130.315 



10D 

146.257 

131.632 


10' 


147.720 

132.948 

1993 

104 


152.108 

136.B97 

1994 

100 


155.033 

139.530 


109 

159.421 

143.479 

1996 

115 

168.106 

151.376 

.1897 

118 

172.584 

155.325 

1996 

115 

168.196 

151.376 

199S 


115 

169.196 

151.376 

2000 

120 

175.509 

157.956 

200' 


123 

179.897 

161.907 

2002 

L L 

124 

1 

1B1.359 

163.223 


r Cost par acre to toitoy producers with 400+ acres as reported to? All. Mr B and Mora L Brooks, U.S. Bartoy Production Cuts 
and Returns. 1S92. An Economic BaseOcok," Economic Research Service. Urttsd Stales Duyutl/Tianl cl Agncultwe. Agricultural 
rccronptoRapwt No. 7X Irutxwry 18W\ p.2t. 

! p lists Paid Index tor horn Agricultural Prices 20 03 Summary. USDA Malfanal A^kailtoral Slallsllcs Sarvice, < 

httprifeda. manr H b.comollot) uftepc»tsfnai srrprice/rap-t)h(afif*anlQ.M>: Aericultural Prison 1 Baa Summary. uSUA Rational 
Agncullural Statistics Sarvil».< fiilpi/tosda.triannliti.comaii Bdu/repwts/najar/piiateaptWag^anPIJ.tM:-; Prices Paid index for 
IS** 1633 &«** Prices Pad and Flecehed indexes (9KH n <tmp/;irdjjrtnnn®cornQ»«»*ya»«b;ua.ifduy’ 
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Estimation of Corn Costs, 1 981-2002 


19B7 

1996 


USDA Reported Cost 


Prices Paid 
Index 3 ! 



Prices Paidl 
IndEjn 


1981 

1982 

1983 

1984 

1985 


1990 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 
2001 
2002 


Adjusted Cost 


Based on 1987 
Adjustment 
Factor 




99 

100 


Adjustment} 

Factor) 


(E)“ 

(C@19B7)x(D> 

208.186 

218.341 

218.341 

225.958 

218.341 

215-802 

220.880 

231.035 

243.730 

251.346 

253.885 

258,424 

264.040 

269.118 

278.735 

291.968 

299.684 

291.968 


304.662 

312.279 

314.617 


(C@199«dX<D> 
162.346 
170.265 
170.265 
176.205 
170.265 
168285 
172245 
1 B0. 164 
190.063 
196.003 
197.983 
199.362 
205.902 
209.B62 
215.801 
227.680 
233.619 
227.680 
227 .680 
237.579 
243.519 
245.498 


Weighting Factorj 


(G) 


J_L 


0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.000 

0.111 

0.222 

0.333 

0.444 

0.556 

0.667 

0.778 

0.889 

1.000 

1.000 

1.000 

1X00 

1.000 

1.000 


•(H)" (E) x(1-G) 
♦(F) X(G) 

208.186 

218.341 

218.341 

225558 

218.341 

215.802 

220.680 

225.383 

231.804 

232.898 . 

229.040 

225.056 

225,281 

223X30 

222.571 

227.SB0 

233.619 

227.680 

227.680 

237.579 

243-519 

245.498 


NOTE; The weighting factor imptemwln an udjuulmant to account for change fro™ ll» production practices drca the 196? C °^ ^ 1 ' 5!^., 

analysts to Bib products i practices drca the 1996 Costs and Returns survey andaoaiyals; the wmehts ratted a smote approximator, that li. each yea/ after 
1987. Ifflth oflhu fanes In Die survey switch to tho pmdictbn pradictw d/ca 1996. 


^Co-Tpcr sere to lowest com producers as repotted to: Aheem. May, mat. -Hw Costs ofProducton Vary,* Economic Research Stuvfcs, United Sates 
Department of Agriculture, Agriculture Informetion BulloEn Mo. 599 (May 1990). p. 5. 

•* Cost pa. acre to com producers with 7StH ac. Ja ^ reported irtForeman. Linda. TJwaclarisfies and ProPaeton Cost, of 1J.S. Coro Farms; Eco-cmic 
Research Service , Unital Stales Department of Agriculture, Statistical Bulletin No. 97* {August 2001 ). p. 21 . 

: ircrs Pad to Jca fcr 2000-20C2 Horn Agricultural Prices 2002 SuiraBjiy, 1I3&A National *3*u«a« rt Stolnli cs Sec/lca. < .. 

Mtor.lusd;. raernffl. fJu-rapcrts'rwisr.pra'^iphWnpprinOa Mr Agem*** Pncee 1999 Summary. USQA National Acnafc.ra Swtstics Server . 
hV'hrsda-iQ.-.niibxr-w'.cJui .e^'t'/viEf.v'icaft^bWappfC.nOO M>: Pnwe Paid tod« tor 1981-1993 ficm Pner* Pa d ano Rocewee "Peres (9a917J. 
■vrSpjA. 30a.nji«<tr.comalteCjAtela-m>la’3C{x-1»M’ /r ‘ 
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Estimation of Soybean Costs, 1961*2002 




<: cast pot «» to niMiel suybaan p*o*joM3srejwrted in: Ahoarn. M»y. ctsl. "How Costs ofP»0*£*on Vary," Kmnomi: Rasoareli SbtvIco. 

Uralad states Dapanmani of Ajpculiure. Atyictdtu/ij lnfomiali©nBilHBUiiN& 599 {*9*V 1990). P/. 

2 Cost par m 10 soybean pnnluiws with 750* acres as reports® In: Ftwira-in, Undo and Janol Uv«»y. 'OiatacJonsto niwi PiKToSjon Oasis of 

ULS. Soyboun Fsiii*.* Ecooonift Rasaaicn Sanfco. UnKod Slales Daoartroni of Aoiioiitore. Startslkal BuSc-di BJta. 9744 (klardi 2M2). p. M. 

> Piicat *4 9 '09a* Ip- 79' a..'00? h«i «uy cuCjral Plfcas 200J Sunxrsry. tiSOA ftewal Aijncwturt itefcCos Sarvfw < 
hJTAada.nonnib amiaii l -i^'io^/W'sswfprca'ta^t*.'>apran()H«i>. Agncn»®rtii Picas IMS Stannary. USDA rtaura Ao»“*-' jr » laofcia 
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Estimation 0< Wheat Costs, 1981-2002 




■ 1JSDA Reported Cost 




Annual 


. ' .Wees Paid 

1 

Adjustment 

Por.oci 


Index 3 

Benchmark Cost 

Factor 



(A) 

| (B) 

181 <10 1 * 

<C) = ;BV(A> 
1.429 





Adjusted Cost 

















Estimated Cost 





Based on 1995 






(Accounting for 


Prices Peitl 



Adjustmont 


Weighing 




19% Savings Due 





Factor 


Factor 


Estimated Cost 


to Double Cropping 









{H)=(E)x{1-G: 



1 



(C@1986)x(D) 

(C@1988) x (D) 


(G) 


+ (F)x(G) 


(J)~(H)x.8Q 





114.244 










122.919 

110.817 


0.000 


122.919 






122.919 

110.811 


0.000 









123.096 


0000 


127.207 







119.B17 


0.000 


122.919 





121.490 

11B.4?: 


0.000 


121.490 






124.349 

121 21< 


01)83 


124.087 






130.066 

126.783 


0.167 


129.519 






133.748 


0-250 

136.346 






137.929 

0.333 

140.310 





142.929 

139.322 

0417 

141.426 





144.359 

140.716 

0.500 

142.537 






144.895 

0.583 

146.458 





147.68' 


0.667 

146.956 




1 55.793 

151.661 

0.750 

152.644 




164.369 

160.220 

0.B33 







164.4C0 

0.917 

164.754 




164.369 

160.220 

1.000 

160.220 




164.369 

160.220 

1.000 

160.220 




171 515 

167.186 

1.000 

167,166 




175.803 

171.366 

1.000 

171.366 


2002 

L L 

124 

_L 

177.232 

JL 1 

172.750 

1 1. 

1.000 

L 

172.759 

1 --J- 




NOTE; The vwlahSng taclorlmptemensan acftuclmanltc BCCwinUor chance from ih« production o>taU»i9B7 Cosgand Rolums 

6U rvsy end »n> lysis to the prodccfiui pracBcen drca the 1996 CMC.arO Returns survey and analysis: Ihs w*iahl» rafted a BMmwuroiiiai 

that in each yew alter 1987, UBth ot the farm* In Ihc •-« >»^n ™-» wor 


i Cos! pmnacLu ii tiPcoetvdioat producers es reported ku Ah tarn. Mary, el al-, How Costs of prcdurfian Vary,* Economic Reseeich Cannes. 

United Slates Department of Agriculture, Agriojlhjio Intonr.aOcn Bulletin NO- 599 (May IBM), p-9. 

J Cost per mse to vdroal producers with 40CW39 sots as rrvorlad to:' AD. Mir B. 'ChirtcUristics and Production Cost of US. Wheal Fart®.’ 

Economic Researcti S Bonce, tlnlUW Stales Department otAgfioil turn, SBtfctfcil Britain No. tTH-5 (JMy 5M2), p. 26. 
l Prices Pali twJaic for 2000-2C02 troro Agricultural Prices 2002 Summniy, USOA National AgitaAnst Statistics Sfirvira, < 
him-JAiadaroonnK* a)fnuU,edulreports/nassrfp«k»frap^h/aOTrar^Oi«t-, Agiicullural Price* 1 »9 Summary, USD A Matfsna l Ayfcufeiml 
Stoll s'J= Service. ' htlpJ/usde.nrannlib.comcS.ediV roportsJrosru/prlceaafjfityajpronOO.tid^ PfcesPaid tad« for 18*1-1993 *om Prices Paid 
and Reororad Indexes (93917). <httpi>uc t)a.rnannlibxorri<!ll.edU/iMB-setl/cropy«5917;>, 
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Estimation of Hog Costs, 1981-2002 




USDA Reported Cost 




Prices FaM 



Adjustment 

Aripuai Period 


!nde>T 


Ber.cJ-fr.ark Cost 

Factor 



(A) 


(B) 

(C)=(3)/(A) 

1996 

' 115 v 

40.8 

1 0.355 





Estimated Cost 




Prices Pak 


Based on 1398 


Annual Period 


Index 2 3 


Adjustment Factor 






(E)« 




m 


(C@1598)X(D) 


1931 

32 

29.092 


1932 

96 

30.511 


1983 

36 

30.511 


1984 

89 

31.576 


1985 

86 

30.311 


1906 

85 

30.157 


1387 

87 

30.866 


1988 

91 

32.285 


1589 

96 

34.059 


1590 

99 

35.123 


1991 

100 

35.478 


1992 

101 

35.833 


1993 

104 

36.397 


1094 

10G 

37.607 


1995 

109 

38.671 


1396 

115 

40.800 


1997 

118 

41.864 


1998 

115 

40.800 


1999 

115 

40.300 


2000 

120 

42.574 


2001 

123 

43.638 


2002 

L 

124 

-l_ 

43.993 

1 ■ ■ 7 



Sources: . 

* Co-, I per cwt H> large (2.000-4399 head) farraw-firtjh hog growers as mparted in: McBride, William n and Nirjol Key. 'Samomic 
and Stniohiral Relationships lit U.5. Hog Production'. Resource Economics Division. Eeenorrfc Research Service. IhtJed States 
Dsoartmonl of Agrlwllura. Agricultural Economic Report No. SfSlFotawT 2003). P- 18. 

2 Pl.iaeS.RaiO. Index for 2000-2002 from Agricultural Prices 2002 Summary. USDA National Agricultural Rtatfelie? Senri w. < 
IfUpd/usda .man nOP.comal I cduliejlisilsfjiassrfpticeftap'hb/ag pran03 to; Agrtaillural Prices 1999 Summary, USOA National 

Agricultural Slalisllijs Service, c hlp//u6dajuann!i5.coinslUdu/ reportsTna»srrpncefe8>Ch.'aripranO!l.M>; Prices Paid index for 
196V.E)3 from Prices Paid and Reaped Induxus (95B17). <hflp AjMla jnannlcb.oomeH.e<fcr«aO -seti/cro ps»S9 1 7/». 
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Exhibit F 
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Exhibit G 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PHILIP J. IlAYNTE, II AND ) 

JUDITH HAYNIE, ) 

P.O. Box #83 ) 

HeatUsville, VA 22473 ) 

Plaintiffs, ) 

> 
) 
) 

y.-.: ' w •• • 

' ■■■"); 

" ) 
DAN GLICKMAN, Secretary ) 

of the United States Department ) 

of Agriculture, ROSALIND D. GRAY, ) 
Director of the Office of Civil Rights for ) 
the United States Department of ) 

Agriculture, and the UNITED STATES ) 
DEPARTMENT OF AGRICULTURE > 
1400 lu dependence Avenue, S.W. ) 

Washington, D.C. 20250-0100 ) 

V - > 

Defendants. ) 



JUicr TRIAL DEMAND 
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concluded that Plaintiffs had been subjected to unlawful racial disci imination in then efforts to 
ob'ain loans and loan servicing ftem the Farmers Home Administration {“FmHA”). Altai the 
finding of discrimination was made, Mr. Haynie fl began setilemeut uego'iations with Rosalind 
Gray, the Director of the OCR, pursuant to the informal resolution process that USD A has 
established to review discrimination complaints. £e§ 7 C.F R § I5f (1998). Despite the OCR’s 
determination that Plaintiffs had been subjected to unlawful racial discrimination, and despite a 
lecommendation that the OCR engage in settlement negotiations to address the discriminatory 
eonchiCt, on July 2 1 , 2000 Ms. Gray terminated Plaintiffs’ participation in the USD A's informal 
resolution process. Remarkably, Ms. Gray did this at the same time she recognized Plaintiffs had 
been subject to discrimination by USDA. Moreover, the Director of the OCR tailed to provide 
Plaintiffs with an opportunity for a hearing on the record before terminating their participation in ' 
USDA’s informal resolution process. ; 

It is evident that Defendants arbitrarily and capriciously terminated Plaintiffs’ 
participation in the informal resolution process in an effort to avoid the ramifications of the 
finding of discrimination that has been made in favor of Plaintiffs. Accordingly, Plaintiffs now 
bring this lawsuit seeking redress for: (1) the economic losses, pain, humiliation, anxiety, mental 
distress, damage to credit reputation, and suffering that they have endured because of 
Defendants’ acts of discrimination in denying them access to credit and loan servicing in 
violation of the Equal Credit Opportunity Act; (2) judicial review of Defendants’ decision to 
terminate Plaintiffs’ participation in USDA’s informal resolution process, a decision which was 
both unwarranted by the facts and arbitrary and capacious, in violation of the Administrative 
Procedure Act; and (3) judicial review of Defendant’s failure to provide Plain tiffs with an 
opportunity for a hearing on the record before terminating Plaintiffs’ participation in the informal 
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resolution process, in violation of the Administrative Procedure Act, 7 5 U 5 C S. 2279. and tlic 
Firth Amendment to the Constitution. 

JURIS DI CTION 

1. Jurisdiction is founded upon 15 U.S.C. § 1691 et sen . 28 U.S.C. § 133 1 , 28 
US.C- § 1343, 28 U.S.C. § 2201, 7 U S C.S. § 2279, 5 U.S.C. § 706, 28 U.S.C. 

§ 2201, and the Fifth Amendment to the Constitution. 

VENUE 

2. Venue lies within this judicial district because the Defendant resides in this 
judicial district, and pursuant to 28 U.S.C. § 1391(e). 

V'.; V’.'.' PARTIES ■ 

3. Mr. Haynie, II is an African- American farmer who had a farming operation in 
Northumberland County, Virginia. 

4. Judith Haynie is also African-American. She was formerly mamed to Mr. 
Haynie, II. While Plaintiffs were married, they submitted joint applications for 
loans and requests for loan servicing from FtnHA, which were denied because of 
racial discrimination. 

5. Defendant, Dan Glickman, is the Secretary of Agriculture. As such, he is 
responsible for the administration of the Farm Service Agency (“FSA”), and its 
predecessor agencies, the FmHA (“Fanners Home Administration”) and the 
ASCS (“Agriculture Stabilization and Conservation Service”). In 1994, the 
FmHA and ASCS were consolidated into the FSA as part of a department-wide 
reorganization at USD A. Tlic FSA administers federal farm programs -.hough a 
three-tiered review system consisting of (l) county offices ar.d committees, (2) 
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stato offices and committees, and (3) the National Appeals Division (“NAD”) in 
Washington. D.C. 

6. Defendant, Rosalind 1). Gray, is the Director of the Office of Civil Rights at 
USDA. 

7. The USDA is an executive department charged with oversight and regulation of 

national agricultural issues. The USDA is also comprised of many sub-agencies 
and departments, including the FSA and its predecessor agencies, the ASCS arri 
the FmHA. '.7 •' x: 7 ; ■ • . 

FAC TUA L AllE G ATIO j l g 

8. Mr. Philip J. Haynie, II is a fourth generation African-American farmer from the 
Northern Neck of Virginia. His great-grandfather was the first African- American 
to own land in Northumberland County, Virginia. 

9- The Northern Neck of Virginia is comprised of Northumberland County, 

Richmond County, Lancaster County, and Westmoreland County. The farm land 
in file Northern Neck of Virginia is the best land for giain fanning in the state of 
Virginia. 

10. On information and belief, when Mr. Haynie, H was a child, there were 

approximately seventy five (75) African-American fanners in the Northern Neck 
of Virginia. Now there are fewer than five African-American fanners in that 
region. 

1 1 . Mr. Haynie, II started fanning while he was a young boy, and has fanned in the 
Northern Neck of Virginia his entire life. As Mr. Haynie, II matured, he took on 
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increasing responsibility on his parents’ farming operation. In tact. Mr. Haynie, II 
lived at home during bis last two years of college so that he could devote more 
lime to hi$ parents’ farming operation. 

1 2. Judith Haynie is from Suffolk, VA. Judith Haynie received a bachelors degree in 
microbiology and a masters degree in biology from V itgiraa State l Jniversity. 

13. Mr. Haynie, II and Judith Haynie were married in 1975. Plaintiffs divorced in 
l99l> Because many of the acts of discrimination alleged herein occurred while 
they were still married and operating their farming operation together. Plaintiffs 
file this lawsuit jointly. 

14. Mr. Haynie, II graduated from Virginia State University in 1976 with a bachelors 
degree in animal science, and immediately started to build his own farming 
operation. 

15. When Mr. Haynie, II first started his own farming operation in the 1970’s, he had 
great dreams of turning his family’s small farming operation into a large, thriving 
fanning enterprise. And, in fact, Mr. Haynie, H was very successful in his initial • 
fanning endeavors. 

16. In 1977, Plaintiffs farmed roughly two hundred (200) acres ofland. Plaintiffs 
grew primarily wheat, soybeans, com, and barley. Plaintiffs also ran a pig 
feeding operation. 

17 in 1 977, there was a major drought in the Northern Neck of Virginia. As a result. 
Plaintiffs jointly applied for four (4) emergency loans from the FmHA. The 
emergency loans were approved. However, the emergency loans were only 
available to Plaintiffs through a supervised bank account Plaintiffs were required 
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to submit invoices directly to the County Supervisor before they could receive any 
disbursements from the loans. 

18. On information and belief, white farmers in the Northern Neck of Virginia were 
not required to have supervised bank accounts. Plaintiffs were subjected to this 
disparate treatment solely because they are African- Americans. 

19. On information and belief, many FroHA offices throughout the country imposed 
the supervised bank account requirement on African-American farmers, while 

allowing white farmers unsupervised use of their loan proceeds. 

20. In 1979, Plaintiffs made their first application for a farm ownership loan. They 

sought the loan to acquire an old 180-acre dairy farm which was situated on 

Valuable land in Northumberland county. The $200,000 farm ownership loan was 
approved in May 1979. 

21. After acquiring the dairy farm. Plaintiffs began to receive telephone calls from 
individuals who made racist and disparaging comments about Plaintiffs and their 
family. Also at this time. Plaintiffs discovered gunshot holes in some of their 
farming equipment 

22. On information and belief, white farmers in the Northern Neck of Virginia were 
responsible for the racist comments made to Plaintiffs and for the damage that 
was done to Plaintiffs’ fanning equipment. 

?3. On or about February 1 1 , 1980, a fuc totally destroyed the bam on Plaintiffs’ 
tiairy farm and damaged adjoining buildings. 
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24. Upon infoimation and belief, the fire was started by white individuals in the 
community who were unhappy about the growth and relative success of Plaintiffs' 
fanning operation. 

25. On information and belief, in 1980, Plaintiffs received two emetgency loans 
(totaling SI 52,000). The loans from FmllA were made to assist Plaintiffs with 
repairing the equipment that had been, damaged in the fire, and for disaster 
assistance resulting from a drought that occurred in 1980. In 1 980, Plaintiffs also 
received an operating loan of $34,000. 

26. By 1982, Plaintiffs’ fanning operation was roughly 2,000 acres, and covered land 
in three counties in the Northern Meek of Virginia. Except for 210 acres, all of 
tite land farmed by Plaintiffs was leased from individuals, 

27. On information and belief, white farmers in the Northern Neck of Virginia were 
up3et that African-American fanners' tike the Plaintiffs had managed to expand 
into such a large fanning operation. 

28. On information and belief, the animosity exhibited by white farmers toward the 
Plaintiffs was shared by, and impacted the decisions of the FmfclA County and 
State Committees. Thus, State and County Committee members engaged in 
conduct, motivated by racial animus, to thwart Plaintiffs’ efforts to expand their 
farming operation. 

29. By in or around 1982, Plaintiffs had received over$l million dollars in loans 
from FmHA. Most of the loans that Plaintiffs had received were emergency 
economic loans. Significantly, in and around 1982, Plaintiffs had received only 
one operating loan for S3 4,000. 
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30. On information and belief, in the early to mid !980’s, farmers were entitled to 
receive up to $200,000 in operating bans from FmHA. Since Plaintiffs had only 
one 534,000 operating ban, they had not exhausted their entitlement to operating 
loans from the FmHA. 

31. Because Plaintiffs had not exhausted their entitlement to operating loans from 
FmHA, they were eligible to participate in the farm operating loan program- In 

: fact, the OCR report documents Plaintiffs’ eligibility for loans. Accordingly, 
Defendants’ decision to terminate Plaintiffs’ participation in the informal 
resolution process on the grounds that there was no evidence ihat they were 
“eligible” for the program was not warranted by the facts, and was arbitrary and 
capricious. 

32. Despite the fact that Plaintiffs had only $34,000 in operating loans, in or around 
1982, Plaintiff was advised by a FmHA county supervisor, Mr. Manley 
Chadwick, that he was no longer eligible for loans from FmHA. Mr. Chadwick 
advised Mr. Haynie, H that Plaintiffs’ farming operation had grown too large to 
qualify as a “family farm.” Mr. Manley Chadwick further advised Mr. Haynie 
that he bad upset the “wrong people” in the community, and that in order to 
protect his job as county supervisor, he had to deny Plaintiffs additional loans. 

33. On information and belief. Mr. ManJey Chadwick, an African-American, was 
instructed or pressured by his white superiors at the district and state levels of 
FmHA to deny Plaintiffs additional loans. 

During the course of its investigation into Plaintiffs’ complaints, the OCR 
specifically addressed Mr. Haynie Li’s allegation that the county supervisor 
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advised him that he did not qualify as a "family farm.” Significantly, the OCR 
investigation pioduced a telephone reconi, dated August 17, 1982, from Jeanne 
W. Jennings, a Farmer Programs Division Employee of Fro HA, which supports 
Plaintiffs’ contention, 

35. As reflected in the report made by OCR documenting the discrimination suffered 

by Plaintiffs (the “OCR Report"), the August 17, 1982 telephone record states in 

part: V-- 

Haynie has been told that his operation is too big and that he 
probably will not be eligible for any more loans front this 
agency. The people in the community are talking about 
Hayuie and the Cownty Supervisor says he should be watched. 

See OCR Report at 4-5 (emphasis added). 

36. This memorandum, discovered during the course of OCR’s own investigation, 
corroborates Mr. Haynie’s contention that he was told that he did not quality for 
loans from the FmHA 

37. Under FmHA regulations, the County Supervisor did not have the authority to 

deny a loan to Plaintiffs on the grounds that they did not qualify as a “family 
farm.” Instead, that determination was supposed to be made by the County 
Committee. £eg 7 C-F.R § 1910.4(7)0) (1982). . 

38. On information and belief, the Northumberland County Committee never decided 
that Plaintiffs’ farming operation did not qualify as a “family farm.” See OCR 
Report at 5. Thus, it was not proper or lawful for Mr. Haynie, II to be disqualified 
from consideration for additional loans ftotn FmHA. 

39. Moreover, Plaintiffs met the qualifications for “family farm” as defined in the 
FmHA regulations in effect in 1982. $ee 7 C FR. § 1 941 .4(d) (1 982). 
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40. Furthermore, FmHA regulations in force at tbe time specifically piovided that ‘‘no 
oral ot written statement may be made to applicants or prospective applicants that 
would discourage them from applying for assistance, based on any ECO A 
prohibited basis.” Sfifi 7 C.F.R. § 1910.? (198'2). Thus, Defendants should not 
have tned to discourage Plaintiffs from applying for additional assistance. 

41. On information and belief Plaintiffs were the only African-Americans in the 
Virginia who had loan accounts in excess of $1 million dollars. 

42. According to the OCR Repoit, and on information and belief, no white 
individuals in Virginia who had loan accounts in excess of $1 million dollars were 
denied additional loans on tbe ground that they did not qualify as “family farms.” 
See OCR Report at 5. 

43. Plaintiffs suffered intentional racial discrimination by being told that they were 
disqualified from additional financial assistance from the FmHA. 

44. Moreover, in the OCR Report, USDA acknowledged that racial discrimination 
caused Plaintiffs to stop applying for loans from FmHA. £e£ OCR Report at 6- 

45. Indeed, OCR’s own investigation confirmed that racial animus motivated the 
conduct of County and State Committee officials in the Northern Neck of Virginia 
and that this animus directly impacted Plaintiffs’ farming operations. For 
example, the OCR Report states that there was “a most decided racially charged 
atmosphere in the Northern Neck area of Virginia.” Seg OCR Report at ] 0. 

46. Tee OCR Report also states that Mr. Gregory Mitchell, an African-American 
farmer who previously served on the Virginia State County Committee, advised 
the OCR investigators that “black farmers in the Northern Neck Region of 

- 10 - 



1295 


Virginia have had a very difficult lime, and that an attitude in the community 
doesn’t want black farmers to succeed, and claimed that subtle discrimination was 
a part of everyday life.” SfiS OCR. Report at 10*1 1 . 

47. 'Hie OCR Report also confirms that the County Committee employees contributed 
to the “racially charged” atmosphere in the Northern Week of Virginia. 

48. For example, in or around 1985, a group of white Farmers in the Northern Neck of 
Virginia submitted a petition to the USDA questioning the amount of ft nanci al 
assistance that had been received by Plaintiffs and Gatewood Roane, another 
successful African-American farmer. The petition demanded that USDA launch 
an investigation into loan assistance that had been provided to Plaintiffs and Mr. 
Roane. Significantly, the petition was signed by Mr. Baldwin, a County 

. Comniitteeinan, who is white. 

49. The Office of Inspector General (“OIG”) at USDA investigated the allegations 
made in the petition and determined that there was no merit to the allegations. 

The OIG also determined that Gatewood Roane had not received any assistance 
from USDA. See OCR Report at 10. Thus, it is evident that the allegations made 
against Plaintiffs and Mr. Roane were wholly without merit, and that the petition 
was designed solely to harass and intimidate Plaintiffs. 

50. Not only was the atmosphere “racially charged'’ for all black farmers, there is 
evidence that Mr. Haynie, II and his family, in particular, were singled out for 
adverse treatment because of their race. 



Plaintiffs’ son, Philip J. Haynie, 10 (or P J. Haynic) filch a discrimination 

complaint with the OCR in 1098. In its Program Complaint Final Decision (“P.J. 

Haynie’s Final Decision”), the OCR states in pertinent part: 

“Mr. Weston had implied to me on several occasions '.hat be would 
db anything that he could to stop P.J. in obtaining any loans. This 
was brought on by the ongoing situation that legacy had with Mr. 

Hayhie (father). Anyone associated with Mr. Haynie had a very 
difficult time in ever obtaining any benefits from .PS A’ s (legacy) 
program.” .. V 

See P.J. [Iaynie’s Final Decision at 6. Mr. Weston was white and the second in 
command at the Virginia state FSA office. 

Moreover, in PJ. Haynie’s Final Decision, the OCR found that “the racial animus 
in the community toward the father had contaminated the decision-making 
process, within the County Office, for the complainant [PJ. Haynie].” Sss PJ. 
Haynie’s Final Decision at 6. 

Furthermore, as stated in P J. Haynie’s Final Decision, Mr. John Price, the County 
Supervisor, who was white, admitted that while he was meeting with Mr. Haynje, 
II and PJ. Haynie, he had a loaded gun in his desk drawer. Plaintiff and his son. 
saw the gun when Mr. Price opened his drawer to remove some papers. Mr. 
Price’s possession of the gun violated federal law prohibiting federal employees 
from carrying guns into the workplace. V ; 

On information and belief, Mr. Price purposefully brought the gun to work so that 
he could intimidate Plaintiff and his son. Mr. Price’s goal was achieved - Mr, 
Haynie, IT and his son were very intimidated by the fact that Mr. Price had a gun 
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55. On information and belief, Mj. Price has told individuals in the Northern Neck of 
Virginia chat he wanted “to get'* Mr. Haynie, II. 

56. In P.J. Haynie’ s Final Decision, Mr. Price also admitted that he disclosed, without 
authority or consent from Mr. Haynie, IT, Mr. Haynie IPs personal financial 
information. Mr. Price also admitted that he warned P.J. Haynie not to get 
involved in fanning so diet he would not end up like his father. See P.J. Haynie 's 
Final Decision at 1 1*12. 

57. Mr. Price’s animosity toward Mr. Haynie. II was shared by otheis at FSA. On 
information and belief, Mr. John Shlusser, a white district director, intentionally 
failed to turn over documents to the slate FSA office in ar. effort to thwart 
Plaintiffs’ ability lo receive loans and/or loan servicing. 

58. Thus, OCR has admitted, both in the course of the investigation into Plaintiffs’ 
complaints and in the investigation of P.J. Haynie ’s complaint, that racial 
animosity impacted decisions made by the State and County FmHA committees 
in matters affecting Plaintiffs’ farming operations. 

59. In light of these admissions by the OCR, particularly OCR’s own finding that 
Plaintiffs had been subjected to intentional racial discrimination by being denied 
loans and loan servicing, the Defendants’ decision to terminate Plaintiffs’ 
participation in the informal resolution process was not warranted by the facts and 
was arbitrary and capricious. 

60. Because Plaintiffe were advised that they were not eligible for any further loans 
from USD A, and because they believed that County Committee officials made 
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decisions based on race lather than pertinent criteria, they (timed to the private 
sector to obtain financing to continue their farming operation. 

61 . Plaintiffs had difficulty securing loans from private institutions because the 
USDA held a security interest in their collateral, and 1 iSDA refused to 
subordinate that security interest in an effort to make it more difficult for 
Plaintiffs to secure loans from private sources. 

62. Plaintiffs managed to obtain some loans from private banks, but because ci the 
high interest rates attached to these private loans and the fact that most of their 
collateral was pledged to the government, the cash drain of debt servicing 
increased significantly. 

63. To prevent foreclosure of their dairy farm - the only significant parcel of land 
owned by Plaintiffs - Plaintiffs were forced to sell roughly fifty-four (54) acres of 
their dairy farm (the land that was sold included two houses and a grain tank) to 
pay off some of the first deed of trust on one of their private loans. Because 
Plaintiffs faced imminent foreclosure on the property, they were forced to sell the 
land For only 5125,000 - a much deflated value. 

64. In or around 1983, a class action was filed by a group of fanners against Secretary 
of Agriculture Black alleging numerous violations of FmHA procedures and 
regulations. During the pendency of the lawsuit, the Court entered an injunction 
prohibiting FmHA from foreclosing on any property owned by fanners who held 
loans with FmHA. As a result of the injunction, FmHA did not take any steps to 
foreclose on Plaintiffs' property from 1983 until in or around 1988. 
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65. In or around 1989, after the injunction was lifted. Plaintiffs requested loan 
se-vicung from USE) A. 

6G. As part of their request for loan servicing. Plaintiffs requested that I ISDA 

facilitate a Meeting of Creditors. On information and belief. o:i or about May 2, 

1 989, Plaintiffs formally requested a Meeting of Creditors. On information or 
belief USDA did not convene the Meeting of Creditors requested by Plaintiffs 
until Januaiy 19, 1990. 

67 Ms. Gail Grant was appointed by USDA to serve as the Mediator to help 

negotiate a settlement between Plaintiffs and their creditors. Ms. Grant developed 
a feasibility plan that required Plaintiffs* non-secured debt creditors to accept a 

reduction of 25% on the amount of debt they held. 

68. On information and belief, Plaintiffs’ creditors accepted the feasibility plan 
proposed by Ms. Grant. 

69. On information and belief. Plaintiffs were given sixty days, until May 1 1, 19 90,. to 
obtain and submit signed feasibility plans to the FmHA office in Warsaw. 

70. On information and belief, several of Plaintiffe’ unsecured creditors returned the 
signed feasibility plans to the Warsaw FmHA office in a timely manner. 

7 1. Despite the fact that creditors returned signed feasibility plans, Ms. Grant 

terminated the mediation. '• 

72. On information and belief, the mediator purposely overlooked the submission of 
the creditors’ signed feasibility plans as a means of terminating the mediation, and 
thereby delaying loan servicing on Plaintiffs’ account. 


- 15 - 



1300 


73. On information and belief, on July 22, 1991, more than one year after the 
mediator ended the mediation session, I'milA wrote to Plaintiffs asking them to 
provide information necessary to process their req uest for primary and/or 
preservation loan servicing. 

74. At this time, Plaintiffs were in the midst cf getting their divorce and were not 
living together. As a result, during this time frame, Mr. Haynie, II did not receive 
notices from FmHA in a timely manner. 

75. On or about November 29 1991, Plaintiffs were informed that FmHA was not 
able to provide loan servicing on tbeiT account. 

76. On or about January 2, 1992, Plaintiffs were sent a letter notifying them of 

USpA's intent to accelerate or continue acceleration of theur loans. 

77. On or about January 13, 1992, Plaintiffs requested an administrative appeal of 
USDA’s decision to accelerate their loans. 

78. On or about April 9, 1992, a bearing was held on Plaintiffs’ administrative appeal 
The appeal was reviewed by Mr. Veraon Orel!, who is white. Mr. Haynie, IT was 
not represented by counsel at that hearing. Mr. Orell denied Plaintiffs’ appeal. 

79. The OCR Report reveals that during the time period that Plaintiffs were 
requesting loan servicing, the county committee had ten other cases in which 
borrowers were sent primary and preservation notices. Five of die borrowers 
were white and five of the borrowers were black. Of the five white burro wets, 
four out of five (or 80%) had their primary loan servicing approved. Of the five 
black borrowers, only one (or 20%) request was approved, while three were 
denied, and one was still pending. See OCR Report «t 1 1 
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50. The OCR Report also reveals that, in contrast with white farmers in the Northern 
Neck of Virginia, the servicing of Plaintiffs’ loans was not handled appropriately 
or in a timely manner. Sse OCR Report at 1 2. 

51 . The OCR Report also demonstrates that the Conley Brothers, white farmers who 
farmed roughly 1600-1700 acres received more timely and efficient loan servicing, 
than did Plaintiffs. OCR concluded that “there is no credible explanation for 
the differences in Complainant’s treatment in terms of his primary loan 
processing and that of Conley Brothers ... a white borrower. Furthermore, 
there appears to be no legitimate reason for the County Executive Director 
not to have given Complainants the same processing which he gave to Couley 
Brothers. In the absence of a legitimate reason, we conclude that the County 
Executive Director’s failure to provide comparable loan processing to 
Complainant was due to Complainant’s race.” S_e§ OCR Report at 12 

' (emphasis added). 

82. Plaintiffs suffered willful racially-based disparate treatment by FmHA’s refusal to 
timely and appropriately handle their requests for ban servicing. 

83. Indeed, the OCR has acknowledged that Plaintiffs suffered unlawful racial 
discrimination in the manner in which their loan accounts were serv iced. See 
OCR Report at 12. 

84. Thus, the OCR Report documents the fact that USDA discriminated against 
Plaintiffs by intentionally denying them adequate loan servicing because of then- 
race. Despite this finding, the Director of the OCR terminated Plaintiffs’ 
participation in the informal resolution process on the ground that there was do 
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evidence that they were eligible to parrimpatc in the programs for which they 
claim to have suffered discri minatory treatment In light of the OCR’s own 
finding of discrimination, the decision of the Director of the OC R is net warranted 
by the facts and is arbitrary and capricious. 

85. As a resilt of the racial discrirotnation, Mr. Haynie, Tf was effectively forced to 
shut down his farming operation in 1991. 

86. Racial discrimination also reduced the size and profitability of Plaintiffs’ farming 
operation during the period that it was active. Because the amount of loans made 
to Plaintiffs were unjustifiably restricted. Plaintiffs could not expand their farming 
operation and realize the substantial efficiencies that are enjoyed by larger 
farming operations. Moreover, Plaintiffs were subjected to untimely 
disbursement of the limited loans that they did receive, which interfered with the 
timely planting and harvesting of crops, and which, in turn, had a direct and 
significant impact on the productivity Plaintiffs could achieve, thus reducing the 
profitability of their farming operations. 

87. Moreover, because of his indebtedness, Mr. Haynie, II was unable to secure lo ans 
in his own name. Because he could not get credit on his own, Mr. Haynie, II 
started fanning for Or-Grow, ]nc., a company owned by one of bis relatives. Or- 
Grow, Inc. farmed primarily com, wheat, soybeans, and barley. 

88. In or around 1995, Mr. Haynie, II took over control of Or-Grow, Inc. Mr. Haynie, 
II was advised by Mr. John Price, a white County Supervisor, that because of his 
personal loan history, he could not obtain any loans from FSA for Or-Grow, Inc. 
Mr. Haynie, II was not even given a loan application to complete. 
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89. In nr around 1 995, USDA began foreclosure proceedings on the remaining 1 30 
acres of the dairy farm that Plaintiffs owned. In or around 1995 , the dairy farm 
was the only significant parcel of land owned by Plaintiffs... , 

90. Instead of conducting the foreclosure sale at the courthouse, as they had done in 
eases of white fanners facing foreclosure, FSA attempted to hold the foreclosure 
sale at Northumberland Middle School, the school attended by Plaintiffs 

children. FSA posted notices at the school stating that FSA planned to foreclose 

on Plaintiffs’ property. There was no legitimate basis for FSA to deviate from its 
norma] procedure of conducting foreclosure sales at the courthouse. 

91. On information and belief, the FSA intentionally planned to conduct the 
foreclosure sale at the school attended by the Plaintiffs' children as a means of 
intimidating and harassing Plaintiffs and their family. 

92. Plaintiffs suffered intentional racially-based disparate treatment because of 

Defendant’s decision to try to hold the foreclosure at the school of Plaintiffs' 
children instead of the courthouse. 

93. Plaintiffs and their children were very upset and humiliated by USDA’s 
placement of these notices at their school. 

94. To prevent foreclosure of the dairy farm, Mr. Haynie, II filed for personal 

bankruptcy. . A. ' 

95. In November 1995, Or-Grow. Luc. also filed a petition for bankruptcy. On 
information and belief, local FSA officials made disparaging remarks about Mr. 
haynie, II to the Bankruptcy Trustee of the Or-Grow, Inc. estate, ikus causing die 
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Trustee to pursue an unusually aggressive litigation strategy against Or-Grow, 

Inc. 

96. Fui example, the Bankruptcy Trustee consolidated Trash Management Services, a 
company owned by Belinda Haynie (Mr. Haynie U’s current wife) into Or -Grow, 
Inc. 

97. Thus, as a result of the Or-Grow, Inc. bankruptcy, Mr. Haynie, II and his wife, 
were forced to relinquish control of Or-Grow, Inc. and Trash Management 
Services to the Bankruptcy Trustee. Mr. Haynie, II also sustained substantial 

damages, including the loss of assets and equipment, and the payment of 

attorneys’ fees incurred during nearly five years of bankruptcy litigation. 

98. In many respects the discrimination suffered by Plaintiffs is emblematic of 
discrimination suffered by black farmers all over this country - 

99. Numerous internal reports from USDA, and studies and reports from other 
individuals and government agencies, confirm that racial discrimination, 
particularly in USDA’s lending programs, have disproportionately affected black 
fanners. 

1 00. For example, the Civil Rights Action Team (“CRAT”), which was comprised of 
high ranking officials at USDA issued a report in February 1997 that documented 
many practices used by FSA which had a discriminatory effect on African- 
American farmers. 

101. CRAT found: 

The minority or limited-resource formers tries to apply for a farm 
operating loan through the FSA county office well in advance of 
planting season. The FSA county office might claim to have no 
applications available and ask the fanner to return late:. Upon 
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returning, the former might receive an application without any 
assistance ia completing it, then be asked repeatedly to conect 
mistakes or complete oversight in the loan application. Often 
those requests for correcting the application could be stretched for 
months, since they would come only if the minority farmer 
contacted the office to check on the loan processing. By the time 
processing is completed, even when the loan is approved, planting 
season bas already passed and the farmer either has not been able 
to plant at all, or has obtained limited credit on the strength of an 
expected FSA loan to plant a small crop, usually without fertilizer 
and other supplies necessary for the best yields. The farmer’s 
profit is then reduced. See CRAT at 15. 

102. CRAT found systematic mistreatment of minority farmers: 

“If the farmer’s promised FSA loan finally does arrive, it may have 
been arbitrarily reduced, leaving the fanner without enough money 
to repay supples and any mortgage or equipment debts. In some 
cases, die FSA loan never arrives, again leaving the fanner without 
means to repay debts. Further operating and disaster loans may be 
denied because of the farmer’s debt load, making it impossible for 

the former to earn any money from the farm. As an alternative, the 
local FSA official might offer the farmer an opportunity to lease 
back the land with an option to buy it back later. The appraised 
value of the land is set very high, presumably to support the 
needed operating loans, but also making repurchase of the land 
beyond the limited-resource farmer's means. T he land is lost 



alleged that the person was a friend or relative of one of the FSA 
county officials.” (Emphasis supplied) CRAT at 16. 


103. CRAT found insufficient oversight of farm credit to minorities: 

“Currently, the Farm and Foreign Agricultural Services (FFAS) 
Mission Area, which manages the FSA program delivery system, 
provides ineffective oversight of the local delivery of farm credit 
services.” CRAT at 16. 

1 04. CRAT found a lack of diversity in FSA program delivery structure : 

“Because of the ways in which State and county committees are 
chosen and county offices are staffed, FSA lacks diversity in its 
program delivery structure. Federal EEOand Affirmative 
Employment laws and policies do not govern the FSA non-Federal 
workforce except by agency regulation." CRAT at 18. 
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105. CRAT found lower participation rates and lower approval rates for minorities in 
FSA programs: 

“Recent studies requested by Congress and FSA have found lawei 
participation and lower l oan app rova l rates for minorities i n mast 
FSA programs. Participation rates in 1994 in programs of the 
former Agricultural Stabilization and Conservation Services 
(ASCS), particularly commodity programs and disaster programs, 
were disproportionately low for all minorities. The GAO found 
that between October 1 , 1994 and March 3 1 , 1996, 33 percent of 
minority applications but only 27 percent of non-minority 
applications ui the Agricultural Conservation Program (ACP) were 
disapproved. During the same period, 16 percent of minority but 
only 10 percent of non-minority loans in the direct loan program 
were disapproved.” (Emphasis supplied) CRAT at 21. 

106. CRAT uncovered neglect of and bias against minorities by USDA, resulting in a 

loss for farmers’ land and income. 

“The recent Civil Rights listening-sessions revealed a general 
perception of apathy, neglect, and a negative bias towards all 
minorities on the part of most local USDA government officials 
directly involved in decision making for program delivery. A 
reporter at the recent listening session in Tulsa, OK observed that 
minority farmers are not sure which condition “was worse -- being 
ignored by the USDA and missing potential opportunities ox 
getting involved with its programs and facing a litany of abuses. 
Minority farmers have lost significant amounts of land and 
potential farm income as a result of discrimination of FSA 
programs and the programs of its predecessor agencies, ASCS and 
FntHA. Socially disadvantaged and minority farmers said USDA 
is part of a conspiracy to take their land and look to USDA For 
some king of compensation for their losses .” CRAT at 30. 

107. CRAT found a lack of resources at USDA to ensure iair and equitable (non- 

discriminatory) program delivery to farmers: 

"The Assistant Secretary for Administration is USDA’s senior 
official responsible for civil rights. Although that position has the 
responsibi iity for civil rights policy and compliance, it does not 
have the authority or resources necessary to ensure that program 
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are delivered and employees acre treated fairly and equitably." 

CRAT at 4d. 

! 08- CRAT found enforcement of civil rights 8t USDA in program delivery lacking: 

''Another problem with enforcing civil rights in program delivery 
is fragmentation. Agency civil rights directors have a number of 
responsibilities. For example, USDA agencies each perform some 
complaint processing functions. However, the Commission noted 
that the respective roles of OCRE and the agencies were not 
dearly defined. The Commission also found that OCRE was 
providing technical assistance to agencies on civil rights statutes, 
not proactively, but only when requested." CRAT at 5 li: 

109. The CRAT Report demonstrates that the discriminatory lending practices and 

policies of FSA and predecessor agencies have had a devastating impact on black 
farmers like Plaintiffs. 

1 10; Defendants’ practices and procedures had a disparate impact on Plaintiffs’ 
farming operations. 

1 11. Because they had been subjected to unlawful racial discrimination, both 

intentional and indirect, Plaintiffs filed discrimination complaints against USDA. 
Mr. ffaynie, IT filed a discrimination complaint on or about April 23,1997. Judith 
Haynie filed a discrimination complaint on or about May 20, 1997. 

112. The OCR investigated Plaintiffs’ discrimination complaints and concluded that 
Plaintiffs had been subjected to unlawful racial discrimination in being denied 
loans and loan servicing. Sce OCR Report at 6, 12. 

113, On October 7, 1999, the OCR Statute of Limitations Project advised Mr. Haynie, 
IT that his discrimination comp laint met the qualifications for a waiver of the 
statute of limitations and docketed his complaint as Docket Number 1182. 

- 23 - 
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I i 4. Alter Plaintiffs received the finding of discrimination in their favor, Mr. Kay me, 
II began negotiations with Rosalind Gray to reach a settlement regarding 
Plaintiffs’ claims for damages. 

1 1 5. Despite Defendants' recognition of the impact 'bat its lending practices have had 
on African- American farmers, and despite the OCR's own finding that Plaintiffs 
had suffered racial disci imination in being denied loans and loan servicing from 
the FmHA, Rosalind Gray, Director of the OCR, terminated Plaintiffs’ 
participation in USDA’s informal resolution process. 

i ;16. On or about July 21 2000, Rosalind Gray sent a letter to Plaintiffs advising them 
that they were no longer eligible to participate in the informal resolution process 
at USD A, and that in order to pursue their discrimination complaints, they should 
either file a lawsuit or request further consideration by an administrative law 
judge.,, 'V 

117. USDA’s informal resolution process was established pursuant to 7 U.S.C.S. § 
2279 (1998), a statute that was enacted specifically to toll the statute of limitations 
under the Equal Credit Opportunity Act so that Aftican- American fanners could 
bring complaints of discrimination, which otherwise would have been time-barred 
under relevant anti-discrimination statutes. 

118. Pursuant to that statute and the'regulations promulgated thereunder, USD. A was 
tasked to investigate discrimination complaints and to reach a decision ou the 
complaint within ISO days of submission of the complaint. Sec 7 § U.S.C.S. 
2279(b)(3); 7 C.F.R. § 15f. 

- 24 - 



1309 


1 1 <j. Significantly however. Defendants' arbitrary decision in terminate Plaintiffs’ 

participation in the infottnal resolution process came more than three yeas after 
Plaintiffs had filed their complaints. Mr Haynie, II filed his discrimination 
complaint withUSDA on April 23, 1997. Judith Havnie filed her discrimination 
complaint against USDA on May 20, 1997. 

120, Moreover, the OCR decision came just three months before the statute of 
limitations on Plaintiffs’ claims alleging violations of the Equal Credit 
Opportunity Act expires. Thus, Defendants’ delay in deciding to terminate 
Plaintiffs’ participation in the infbnnal resolution process seriously prejudiced 
Plaintiffs' ability to gain any relief for the unlawful racial discrimination that even 
the OCR admits they have suffered. 

121. Also, pursuant to 7 U-S.C.S. § 2279(bXl), Defendants were obligated to provide 
Plaintiffs an opportunity for a hearing on the record before making a 
determination on the merits of their claim. 

122 Despite that statutory command. Defendants failed to provide Plaintiffs an 
opportunity to challenge OCR’s decision on the merits of their claim before 
Defendants terminated Plaintiffs’ participation in die informal resolution process. 

123. The OCR’s decision to terminate Plaintiffs’ participation in the informal 

resolution process on the grounds of ineligibility, without first affording Plaintiffs 
an opportunity for a hearing to challenge that decision also violates Plaintiffs’ due 
process rights under the f ifth Amendment because Plaintiffs had a vested 
property interest in continued participation in the informal resolution process. 

25 • 
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124. As Rosalind Gray admitted in her July 21. 2000 letter to Plaintiffs, she "ted 
received a recommendation to initiate settl ement disc ussions in vcurcase hn ^-,1 
on Q~ s c ri i ni u gtorv ut at m eQt. (emphasis added). And in fact. Plaintiffs had 
already started negotiating a settlement of their racial discrimination claims with 
Rosalind Gray. Thus, Ms. Gray led Plaintiffs to believe that the OCR had 
conceded liability on their racial discrimination claims and that the only issue to 
be resolved was the amount of damages they would receive. 

1 25. The informal resolution process was, therefore, particularly advantageous to 
Plaintiffs because they were at stage in the process in which die only issue they 
needed to prove was damages. Since Rosalind Gray has now, without adequate 
explanation and acting wholly contrary to the facts, concluded that Plaintiffs are 
not eligible to participate in the informal resolution process, Plaintiffs arc forced 
to file this lawsuit and proceed to judgment instead of continuing their 
participation in the informal process. 

126. Thus, Plaintiffs had a cognizable property interest in continued participation in the 
USDA’s informal resolution process. By terminating their participation in the 
informal resolution process before giving Plaintiffs an opportunity to challenge 
that decision. Defendants violated Plaintiffs’ right to due process under the Fifth 
Amendment to the Constitution. 

127. Defendants’ decision to terminate Plaintiffs* participation in the informal 
resolution process was also unwarranted by the facts and arbitrary and capricious. 

128. The arbitrary and capricious nature of Defendants’ decision is underscored by the 
feet that Defendant terminated Plaintiffs’ participation in the informal resolution 
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process on the ground that they were not eligible to participate in the informal 
resolution process despite the OCR 's prior conclusion that Plaintiffs have a viable 
and compensable claim for racial discrimination. 

1 29. For example, in addressing Plaintiffs’ claims that they were intentionally misled 
into believing that they did not qualify tor additional loans because, the OCR 
Report states in part: 

“The Agency claims not to know why Complainant hadn’t 
submitted additional loan applications, beyond Complainant 
understanding that his operation wasn’t a family farm anymore. 

Ail the people involved in the decision-making process claim that 
they didn’t have anything to do with Complainant coining to that 
conclusion. Given the fact that such testimony is not credible, 
and the Agency has not articulated a valid non-discriminatory 
reason for the lack of additional loan applications being 
submitted by Complainant, we make an inference of 
discrimination.” fjeg OCR Report at 6 (emphasis added). 

130. Similarly, with respect to Plaintiffs’ claims that they were subjected to unlawful 

racial discrimination in being denied timely loan servicing, die OCR found: 

“The case file is filled with credible evidence that there were 
substantial and serious problems with the loan processing in the 
county. However, this is not a situation where Complainant, as 
well as everyone else, was being given comparable treatment. 

During the very time in question when the office clearly had it 
within their power to provide timely primaiy loan servicing, which 
was given to other parties. Complainant was not receiving same. 

There is no credible explanation for the difference in 
Complainant’s treatment in terms of his primary loan 
processing and that of Conley Brothers, as stated before, a 
white borrower. Furthermore, there appears to be no 
legitimate reason for the County Executive Director not to 
have given Complainants the same processing which he gave 
Conley Brothers. In the absence of a legitimate reason, we 
conclude that the County Executive Director’s failure to 
provide comparable loan processing to Complainant was due 
to complainant’s race. See OCR Report ai 12 (emphasis added). 
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53!. Thus, Rosalind Gray totally ignored the finding of discrimination that hac : >een 
made by her office and the “recommendation” that she had received to initiate 
settlement discussions to resolve Plaintiffs’ racial discrimination complaints. 

1 32. Because Defendants’ decision to terminate Plaintiffs’ participation ir. the informal 
resolution process totally ignored the OCR's finding of discrimination, it was no: 
warranted by the facts and was arbitrary and capricious. 

133. Moreover, Rosalind Gray’s one-page explanation of the decision to terminate 
Plaintiffs’ participation in the informal resolution process is wholly inadequate to 
apprise Plaintiffs of the basis for their termination. 

134. Furthermore, since their participation in the informal resolution process was 
terminated, Plaintiffs, through counsel, have requested that Rosalind Gray provide 
Plaintiffs an opportunity to be heard regarding her decision. Ms. Gray has 
repeatedly refused to meet with Plaintiffs or Plaintiffs’ counsel to explain her 
abrupt and arbitrary and capricious decision. 

135. On October 12, 2000, counsel for Plaintiffs wrote to Rosalind Gray requesting an 
opportunity to discuss Plaintiffs’ complaint. Ms. Gray has not responded to that 
letter. G 

1 36- On information and belief. Defendants tried to persuade Mr. Daniel Temme, one 
of the investigators who conducted the OCR examination into Plaintiffs’ 
allegations, to change his finding of discrimination. This undue pressure further 
underscores the fact that Defendants’ consideration of Plaintiffs’ racial 
discrimination complaints has lacked even the most rudimentary elements of 
fairness Mid due process. 
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(Violation of the Equal Credit Opportunity Act, 15 U.S.C. § 1 f>91 (a)) 


137. Plaintiffs reallege and incorporate paragraphs 1-126 above. 

1 38. 'Plaintiffs are African-Americans who jointly ran a farming operation. 

1391 Plaintiffs applied for and were qualified for loans and loan servicing from the 

140. Defendants refused to make loans to Plaintiffs or to provide them with loan 
servicing, despite the fact that they were qualified to receive such loans. 

141 . During tire period of time that Plaintiffs sought loans and loan servicing, white 
farmers with similar or lesser qualifications received loans and loan servicing 

• : from the FrrvHA. 

142. Defendants’ acts of denying Plaintiffs credit and failing to timely service 
Plaintiffs’ loan accounts were racially discriminatory and contrary to the 
requirements of the Equal Credit Opportunity Act. 

143. Defendants’ lending and loan servicing and procedures had a disproportionate 

impact on Anican-American farmers. •• _ . 

144. Pursuant to 7 U.S.C.S. § 2279, Plaintiffs’ claims for relief under the Equal Credit 
Opportunity Act are timely. 

145. Plaintiffs pray for money damages in excess of S3 million dollars. Plaintiffs also 
seek attorneys' fees and costs, as provided under the Equal Credit Opportunity 
Act, 15 U.S.C. § 1691b. 
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COUNT II 

(Violation of the Administrative Procedure Act, 5 U.S.C. § 706) 

1 46. Plaintiffs incorporate and reallege paragraphs 1-145 above 

147. In or around the fall of 1998, the OCR conducted an investigation of Plaintiffs’ 
complaints of racial discrimination. The OCR determined that Plaintiffs had been 
subjected to unlawful racial discrimination in being denied loans and loan 
servicing from-theFmHA. 

148. Plaintiffs opted to have their discrimination complaints reviewed in accordance 
with theUSDA’s informal resolution process. On October 7, 1999, the OCR 
Statute of Limitations Project advised Mr. Haynie, II that his discrimination 
complaint met the qualifications for a waiver of the statute of limitations and 
docketed ms complaint as Docket Number 1182. 

149. On or aboutTebruary 9, 2000, the Director of the OCR received a . 

recommendation to initiate settlement discussions in Plaintiffs’ cases based on 
discriminatory treatment. 

150. On information and belief, on April 10, 2000, the OCR Director sent written 
notice to the Civil Rights staff offices indicating that she had agreed to combine 
Mr. Haynie, II and Judith Haynie’s cases for purposes of negotiation because the 
underlying facts were identical. 

151. The OCR Director and Mr. Haynie, II engaged in settlement discussions. 

152. Despite initiating settlement discussions, on July 21, 2000, the OCR Director 

advised Plaintiffs that they were no longer eligible lb participate in the informal 
resolution process. ..; 
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15». In light of the findiug of discrimination made by the OCR after an investigation 
into Plaintiffs’ allegations of racial discrimination, the OCR Director’s decision to 
terminate Plaintiffs’ participation in the informal resolution process was 
unwarranted by the facts and arbitrary and capricious. 

1 54. Moreover, the OCR Director foiled to adequately explain her decision to 

terminate Plaintiffs’ participation in the informal resolution process. Respite 
requests for an opportunity to be beard on her decision, die OCR Director also 
refused to meet with Plaintiffs or counsel for Plaintiffs to explain or clarify her 
decision. 

155- Furthermore, Plaintiffs were entitled lo a hearing to challenge the OCR Director’s 
decision before being terminated from the informal resolution process. 

156. Plaintiffs pray that Defendants’ act of denying them continued participation in the 
USDA’s informal resolution process be reversed as unwarranted by the facts and 
arbitrary and capricious, in violation of 5 U.S.C. §§ 706(2)(A)(F). 

COUNT III 

(Declaratory Judgment, 28 U.S.C. §2201) 

157. Plaintiffs incorporate and reallege paragraphs 1-1 56 above. 

158. An actual controversy exists between Plaintiffs and Defendants 2 S to their rights 
with respect to USDA’s lending programs and its procedures for reviewing 
discrimination complaints. 
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1 59. Plaintiffs pray that this Court declare and determine that Defendants' decision to 
terminate Plaintiffs’ participation in the USDA’s informal resolution process was 
unwarranted by the facts and arbitrary and capacious. 

COUNT IV 

: (Violation of 7 U.S.C.S. § 2279 and tbe Fifth Amendment of the Constitution) 

160. Plaintiffs incorporate and reallege paragraphs 1 —159 above. 

161 . Plaintiffs opted to have their discrimination complaints considered through the 

USDA’s informal resolution process. , 

162- Mr. Haynie, II actually began negotiations with the Director of the OCR in an 

effort to recover damages for the harm that Plaintiffs have suffered as a result of 
Defendants’ discrimination. 

163 . Defendants failed to provide Plaintiffs with a hearing on the record before making 
a determination about the merits of their complaint and terminating their 
participation in the informal resolution process, in violation of 7 U.S.C.S. § 
2279(h)(1) and the Fifth Amendment to the Constitution. 

1 64. Plaintiffs pray that this Court declare and determine that Defendants’ decision to 
terminate Plaintiffs’ participation in the USDA’s informal resolution process was 
unwarranted by the facts and arbitrary and capricious. 

WHEREFORE, Plaintiff's pray for. 

(1) an Order declaring that Defendants’ decision to terminate Plaintiffs’ participation 
in USDA’s informal resolution process was unwarranted by the facts and arbitrary 
and capricious; 
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(2) compensator damages in an amount in excess of S3 million dollars, and pre 
judgment interest from the date that Plaintiffs should have received payments to 
actual date of payment, and post -judgment inrerest; 

(3) damages for pain, suffering, anxiety, humiliation, and damage to credit reputation; 

(4) Plaintiffs’ reasonable attorneys’ fees and costs, as provided for in l S U S C 
§ 169 le; 

(5) priority consideration in USDA's farm programs; and 

(6) such other relief as this Court may deem just and appropriate. 
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Structural and Financial Characteristics of U.S. Farms, 1993: 18th Annual 
Family Farm Report to Congress. By Robert A. Hoppe, Robert (treeu, David 
Hanker. Judith Z. Kalbacher, and Susan fc. Bentley. Rural Economy Division, 
Economic Research Service, IJ.S IX-partraent of Agriculture. Agriculture 
Information Bulletin No. 728. 


Abstract 

In 1993, tiie 2.1 million farms in the contiguous United States operated an aver- 
age of 436 acres and produced an average of 273,700 in agricultural products, as 
measured by gross sales. Characteristics of individual farms — including their 
level of production — varied widely, however. Most production occurred on rela- 
tively few commercial farms. Commercial farms (3ales of 250,000 or more) 
were only 27 percent of U.S. farms, but accounted for about 90 percent of sales. 
Households with noncommercial farms (sales less than 550,000) relied on off- 
farm sources for virtually all their income. U.S. farms are diverse, and variation 
within the industry is hidden by U.S. averages. 

Keywords: Farm Costs and Returns Survey, farm structure, farm financial situa- 
tion, farm operator household income. 


Preface 

This report is the 1 8th annual report to the Congress on the status of family 
farms. These reports have been submitted to Congress in accordance with the 
Food and Agriculture Act of 1977, as amended. This report ia the fourth in the 
scries to provide annual data on the major structural and financial characteristics 
of U.S. farms using the U.S. Department of Agriculture’s Farm Costs and 
Returns Survey (FCRS). 
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Summary 


The 2. 1 milliou farms in the contiguous 48 Stales grated an average of 43f> 
Odes and produced an average of $73,700 ifl agricultural products in 1 993. But 
the characteristics of the farms varied widely. 

Ihis repott uses statistics from USDA’.x 1 993 Faro Costs and Returns Survey. It 
picscnts information on structural characteristics of farm operations, farmland 
ownership and use. farm finances, characteristics of faitn operators, farm opera- 
tor households’ dependence on farming, and linkages between farm operators 
and their communities. 

Nearly tfaree-fomths ofU.S. farms were noncommercial (gross farm sales less 
than 250,000). However, noncommercial fenns accounted for only 10 percent of 
total gross farm sales. Commercial farms (gross sales of $50,000 or more) made 
up 2? percent of all farms but accounted fur 90 percent of gross sales. Just 4 
percent of all farms accounted for half of gross sales, while less than 1 percent 
of farms produced 25 percent of total U.S. output. 

Overall, only about 12 percent of farm operator household income came from 
farming. Households operating noncommercial fajms averaged S35.000 in total 
income, virtually all from off- farm sources. Households running commercial 
farms averaged higher income (553,100), half of which came from off-faim 
sources. Only 8 percent of all farm operator households received income fr ont 
farming that was near or above the average income for all U.S. households. 

Most farm operations were full owners of their land. The 6 percent of farms that 
rented both land and other asset? produced about 23 percent of gross sales. 

About 3 percent ofU.S. farms were corporations in 199 3 , and that 3 percent 
produced 18 percent of total gross farm sales. Family corporations accounted for 
a larger share of total gross farm sales (15 percent) than nonfamily corporations 
(3 percent). 

About 1 7 percent of all farm operators said they were retired. Although still 
classified as farm operators, this group accounted for little production. 
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Structural and Financial Characteristics 
of U.S. Farms, 1993 

18th Annual Family Farm Report 
to Congress 

; Robert Hoppe 

' . Robert Green 

David Banker 
Judith Kaibacher 

: ; : Susan Bentley 


Introduction 


This report is the 1 8 th iu the series of congressionally 
mandated Family Farm Reports. It provides detailed 
information about the major structural and financial 
characteristics of farms in 1993 that is not available 
from any other single publication. The series of Family 
Farm Reports originated with the Food and Agricultural 
Act of 1977, which required the U.S. Department of 
Agriculture (USDA) to prepare a report to Congress 
providing information about the trends in family and 
nonfamily fann operations and the effects of govern- 
ment programs and Federal lav/3 on the family form, 
system. Congress has continued to require Family Farm 
Reports on an annual basis since that time, although the 
scope and content of the reports have changed. 

This report examines farms classified by size and other 
characteristics. Farms are diverse, ranging from die very 
small to the very large. Most farms are small, however, 
because very little production is necessary to be classi- 
fied as a fann by the USDA (nr the Census Bureau). A 
farm is defined as a place that sells, or normally would 
sell, at least $1,000 of agricultural products (U.S. Dept. 
Agr, Nat’l. Agr. Stat. Seiv., 1994a, p. 301; U.S. Dept. 
Comm., Bur. Ccc., 1994a, p. via). 

Some operations may also be classified as a farm even 
if they have less than SI ,000 in sales. If au operation 
does not have $1,000 in sales, a point system assigns 
values for awes of various crops and head of various 
livestock species to estimate a normal level of sales 


(U.S. Dept. Agr., Nat’l. Agr. Stat. Serv., 1993b, p. 1). 

Point ianns have less than $1,000 of Salas, but points 

worth at least $1,000, and are also counted as farms. 

The information presented in this report falls into seven 

basic categories, each with its own section: 

• Structural Characteristics of Farm Operations. 
Provides information on the size and types of farms, 
forms of farm organization, ownership and control of 
resources, and acreage and sales classes of farms. 

• Farmland Ownership and Use. Measures the total 
amount of land operated, and the arrangements under 
which land is held and operated. 

• Farmland Removed from Production. Shows how 
much land is taken out of production to comply with 
government programs. 

• Farm Finances. Measures income and wealth 
of farms. 

■ Characteristics of Farm Operators. Provides infor- 
mation about the people who operate farms. 

• Farm Operator Households 1 Dependence on 
Farming. Provides a sense of the importance of 
fanning to operator households. 

• Farm Operators and Their Communities. Shows 
where operators buy goods and services and how sat- 
isfied they are with their communities. 

The discussion of these topics shows how the Nation’s 

farms are organized to use and control their resources. 


Lconoinit; Kcsearcn SeivteeAJSDA 
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as well as the financial and economic results of Appendix A contains detailed definitions of terms used 

■ >,cir activities. in this report, while appendix B provides technical 

information about the Farm Costs and Returns Survey 

The char acteristics o? the farm sector iu 1993 are dis- (FCRS), the source of most of the data used iu this 

cussed io the text and presented in summary tables and report A brief description of the survey also appears ir. 

figures. Trie appendix tables contain additional the box below. 

detailed data frequently requested by policymakers and 

the public. Readers should note that, in some cases, 

individual estimates reported in the tables do riot add 

exactly to totals due to rounding. 


Sources of Data 

Most of the information in this report is from the 1993 Farm Costs and Returns Survey (FCRS). The 
FCRS has been used to prepare the annual Family Farm Report since the 1 5th -report was prepared 
using data from the 1990 FCRS. The U.S. Department of Agriculture’s Economic Research Service 
(ERS) and National Agricultural Statistics Service (NASS) conduct the FCRS in all States but Alaska 
and Hawaii. The FCRS is the only national-level data source on faun structure and finances that is 
available on an annual basis. 

The data for 1 993 were collected during February and March of 1 994 from a representative sample of 
farm and ranch operations in the contiguous United States. In 1993, the useable sample size was about 
8,000 operations. 

Average gross cash income and average gross farm sales (or gross sales) are presented together in sev- 
eral of the tables for the first time this year. Gross cash income and gross sales measure- different 
things. Gross sales, used primarily as an indication of farm size, is a measure of what the farm has pro- 
duced. Unlike gross cash income, gross sales includes the shares of sales and government payments 
received by both (he operation and the landiord(s). It also includes production contractors’ share of the 
value of production. ' 

In contrast, gross cash income is a measure of cash actually received by the farm business during fee 
year and includes only the share received by fee operation. More information and detailed definitions of 
teams used in this report are presented in appendix A. 

Survey data are subject to both sampling and nonsampling errors. Both types of errors affect the relia- 
bility and validity of estimates from the FCRS. The magnitude of non sampling error cannot be mea- 
sured directly. Sampling error, however, can be measured. The relative standard error (RSF.) used in this 
report is a measure of sampling error and data reliability. 

The RSE for an estimate is the standard error of the estimate divided by the estimate, expressed as a 
percentage throughout this report. Because the reliability of estimates is questionable when the RSE 
exceeds 25 percent, data users should exercise caution when interpreting items with RSE’s of this mag- 
nitude. See appendix B for a more detailed explanation of this statistic. FCRS estimates noted as differ- 
ent in the text differed from each other at the 95-percent (or higher) level of statistical significance, 
unless noted otherwise. 

Census of agriculture data are used occasionally io this report to provide historical perspective. Toe 
FCRS is a relatively new survey, beginning in 1985 when data were collected fox fee 1984 calendar 
year. In contrast, the census of agriculture, begun in 1840 (U.S. Dept. Comm., Bur. Cer... 1994a, p vii), 
allows one to follow trends ovei long periods of time. 


2 •> Structural and Financial Characteristics of U.S. Turns, t093/AIB 728 
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Structural Characteristics of Farm Operations 


F?.-m structure is variously defined, but discussions of 
the topic frequently cover 

* Number ar.d size of farms (in terms of sales or acres} 

• Specialization in production 

* Ownership and control of productive faun resources, 
including (but not limited to) land 

♦ Legal organization (individual opereiion, partnership, 
or corporation) 

♦ Contractual linkages with other farm and non- 
farm businesses 

• Geographic locution of production 

* Concentration of production 

• Characteristics of farm operators and 
their households. ! 

Farm structure can be defined as how resources arc 
organized to produce farm products, which includes all 
the points listed above. This section focuses on the 
structural characteristics of the farms themselves, or all 
the points except the last. Separate sections deal with 
operators and their households, 

Number of Farms 

U.S. farms numbered 2,063,300 in 1993. This estimate 
did not differ by a statistically significant amount from 
the 1992 estimate of 2,090,700 farms reported in the 
previous Family Farm Report (Kalbaeher and Oliveira, 
I995). 2 Both numbers, however, are down dramatically 
from the peak of 6.8 million in 1935 (U.S. Dept. Agr, 
Star. Rep. Serv., 1962). Of course, farms were much smaller 
in 1935, averaging 155 acres (U.S. Dept. Comm., Bur. 
Cen, 1975, p. 457), compared with 436 acres in 1993. 
The remaining U.S. farms are diverse, as shown in the 
rest of this section. 

Sales Class 

One measure of the size of farms is the level of their 
gross sales. The sales classes used in this report are: 

• Noncommercial farms (less '.ban $50,000 in sales) 

* Commercial (at least $50,000 in sales): 


'This list was drawn from Penn ( 1979), Babb (.1979), and Stanton 
(I99>a). 

2 FCR£-bas:d estimates discussed as different in the text differed 
from each o'Jiei at the 95-:ie.cent (or highe:) level ef statistical sig 
nificance, Liirss noted otheiwise. Fw mo.c iniviiinilitm, sec the 
Fax on sources of iia:a or appendix B. 


• Small ($50,000 to $99,999 in sales) 

• Lower medium ($i 00,000 to $249,999 in sales) 

• Upper medium (3250,000 to $ 499,999 in sales) 

• Large ($500,000 to $999,999 in sales) 

• Superlarge ($1,000,000 or more in sales) 

On average, noncommercial farms operated fewer acres, 
received smaller amounts of gross cash income, and 
produced a much smaller volume of gross sales than 
commercial farms (table 1). And, within the commercial 
category, average gross cash income and average vol- 
ume of sales increased with sales class. 3 

Although 73 percent of U.S. farms were noncommercial 
in 1993, they accounted for a very small share of agri- 
cultural activity (fig. 1). Noncommercial farms received 
only 13 percent of gross cash income and accounted for 
only 10 percent of production, as measured by gross 
sales. At the other extreme, superlarge farms alone 
accounted for only 0.7 percent of all farms but received 
23 percent of gross cash income and accounted for 26 
percent of gross sales. 

Most operators of noncommercial farms have an occu- 
pation other than fanning. Only 29 percent of noncom- 


J Not all the increases in average acres operated were statistically 
significant. 

Flgural 

Distribution, by sales class, of farms, 
acres operated, gross cash income, 
and gross farm sales, 1993 

Most farms are noncommercial, but commercial farms account 
ter most gross cash income and gross farm sales 
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Table 1 — Farms, acres operated, gross cash income, and gross farm sales, by selected characteristics, 
1993 


Mean acres Mean gross Ciin Wean grass faun 

Charsets fistic Farms opei&Lrd income sales 



Number 

use 

Acres 

.RSt- 

Dollars 

RSE? 

CcSars 

R sr:' 

A l farms 

2,063,300 

2.3 

436 

3.7 

66,891 

3.3 ■ 

73.694 

3-7 ; 

Sales efuss 

NoiroommerGial 

1 .514.476 

3.1 

19B 

5.4 

11.922 

3.1 

1C225 

3.0 

Commercial 

546.824 

2.1 

1.094 

4.4 

226,396 

3.0 

2<8 835 

3.5 

Small 

210/478 

4.5 

697 

72 

76,575 

2.1 

'6.503 

3.1 

Lower medium 

222,645 

3.2 

972 

5.2 

155,124 

1.4 

150.606 

1.1 

Upper medium 

70,200 

5 2 

1,739 

14.7 

326,372 

2.0 

351.42' 

1 2 

Large 

30.575 

72 

2.342 

13.5 

571.882 

5.0 

569*75 

1.5 

Superlargc 

14.625 

6.7 

2.941 

12.5 

2.226,139 

8.4 

2,682.215 

98 

Acreaca class. 

1-49 acres' 

088,206 

6.1 

21 

4.0 

18.285 

11.1 

22.323 

11 4 

50-1/9 acres 

629,906 

4.4 

104 

1.6 

28.761 

6.S 

31,243 

17 

1 30-499 aores. . 

463,-/37 

3.7 

302 

1.2 

71,137. 

8.2 

73,033 

8.1 

500-999 acres 

200,545 

4,2 

691 

0.9 

144,301 

4.8 

171,031 

9.1 

: 1.000 or more acres 

100.606 

3.6 

3.005 

. 5,1 . 

. 283,778 

4.5 

262,302 

4.6 

Farm type: 

Cash grains 

351.275 

35 

635 

. 3.8 

S1.047 

3.8 

95,121 

3.9 

Tobacco 

91,787 

13.5 

147 

10.4 

32,032 

13.5 

34,524 

13.9 

Cotton 

26.414 

11.1 

832 

9.5 

223,201 

11.1 

205,409 

11.1 

Qlher field crops 

223.668 

6.4 

267 

8.1 

41,761 

10.0 

36,941 

10.4 

Veg., fruit, or nuts 

111,304 

113 

157 

15.0 

1 33.525 

15.5 

123,278 

16.4 

Nursery or greenhouse 

49,808 

14.5 

50 

20.8 

114,410 

18.0 

110.869 

18.1 

Beef, hogs, or sheep 

902,900 

3,7 

512 

6.4 

42.673 

7.6 

47,673 

9.3 

Poultry 

30,576 

237 

97 

21.8 

99,128 

25.5 

307,334 

£3.1 

Dairy 

140,022 

49 

328 

4.1 

173.326 

4.3 

173,829 

4.4 

Other livestock 

75,484 

13.1 

256 

26.3 

40.095 

23.9 

38,649 

25.6 

Tenure: 

Full owner 

1,123,922 

3.8 

225 

5.9 

34,714 

8.1 

41.092 

9.5 

Part owner 

741.573 

3.1 

730 

4.9 

111.569 

3.7 

113,108 

3.7 

Tenant 

197,805 

7.4 

534 

92 

1 03.084 

7,7 

111,171 

7.9 

Rental arrangement: 

No rentals 

1,194,451 

3.5 

217 

6.8 

25.774 

5.1 

32,118 

6.9 

Land only 

860.272 

3.3 

729 

5.5 

100,879 

3.8 

104,520 

3.8 

Land and other rentals 

131,259 

4.9 

1,058 

5.4 

259,650 

5.2 

262,069 

5.4 

Uttier rentals only 

77,310 

13.1 

- 278-. . 

15.6 

137,636 

27.4 

132.939 

28.1 

Legal orgsnirafforv* 

Individual 


2.5 

362 

4.4 

48.746 

3.0 

52,271 

3 2 

Partnership 

125,171 

6.9 

850 

9.5 

182,049 

72. 

196.001 

. 10.7 

Corporation 

68,762 

9.1 

1.G72 

11.6 

399,940 

13.1 

394,146 

13.3 

Family corporation 

58,357 

e.2 

1.701 

11.7 

380,268 

14JZ 

378.278 

14.5 

Nonfamily corporation 

1C.40S 

31,3 

1/510 

40.8 

510,318 

36.7 

483,141 

36.5 

Farms, by type of sales: 

Cash sales only 

1,837.992 

2-5 

•109 

4,3 

51,050 

4.2 

49,967 

4 3 

Contracts (with or without 

cash sales) 

.225,308 

4.7 

661 

5.4 

214.432 

4.6 

267,248 

5.4 

Production contracts 3 

43,609 

10.4 

3B0 

12.0 

149.167 

11.4 

484,985 

15/4 

Mnrkoiirig contracts 5 

135,736 

.5-2 

730 

5.8 

235,181 

5.1 

225,691 

5.3 . •• 


'Tha relative standard error (RSE) provides (he means of evaluating the survey remit*. A smaller RSE I ndicalas greater reliability of the asflmatfl, For more infor- 
mation, seo BiO box on c)»U sources cr appendix B. 

.^Thls clasiltlcaUDn andudes cooperative bt me. Categories do not sum to all bams. 

3The categories ’production pontroois* and "marketing contracts” are not mutually excfcrshe. Farms may have bolh types of contracts. 

Source: Economic Research Service, compiled from the 1393 Farm Costs and Reuans Survey. 
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mercial operators reported farming or hired &nn man- 
ager as their major occupation. In contrast, about 90 
percent of commercial farm operators reported those 
as their major occupe-tiphs- 

Among aoncoinmerciai farms, average gross cash 
income was larger than average gross sales (table 1). 
These scnaCer farms had miscellaneous sources of 
farm income (such as custom work, grazing fees, 
tobacco allotment lasts, land rents, and sales of forest 
products) drat are included in gross cash income but 
excluded from gross sales. 

Among commercial farms, however, gross sales 
appeared lo be greater than gross cash income, 
although the difference between the two measures was 
statistically significant only for the upper medium and 
large groups. Extensive contracting and share renting 
can result in lower gross cash income than gross sales. 
Gross cash income includes only the share of income 
received by the operation. Gross sales, in contrast, 
reflects the shares of output accruing to the operation, 
production contractors, and share landlords. 

Commercial farms are more likely than noncommer 
cial forms to share output with production contractors 
or share landlords. For example, consider production 
contracts in 1993. Hardly any noncommercial farms 
had production contracts, compared with 7 percent of 
all commercial, farms and approximately 20 percent of 
the large and superlarge farms. 

Acreage Class 

While sales class generally is a better indicator of farm 
size, acreage class is also used. Sales class unambigu- 
ously measures economic activity in dollars, while 
acreage class simply measures land used, without any 
indication of the value of what is actually produced. 
The number of acres necessary to produce a given dol- 
lar amount of farm products varies with the character- 
istics of the land. For example, farms in a fertile area 
with adequate rainfall require less land to produce a 
given amount of a particular crop than similar farms in 
more arid areas. 

In addition, farms producing high-value or high-mar- 
gin products may tequire relatively little land, com- 
pared with other farms. For example, nursery or green- 
house operations averaged $1 10,900 dollars of gross 
sales, similar tu the $95,1 1)0 average for cash grain 
farms arid die $ ) 23 ,300 average for vegetable, fruit, or 
nut farms. But cash grain farms and vegetable, fruit, 
and nut forms used an average of 635 acres and 157 


acies, respectively, compared with only 60 acres for 
nursery or greenhouse operations. 

Nevertheless, acreage class data show that most fauns 
are ■an-Ml (fig. 2), the same conclusion drawn from 
sales claw data. About 29 percent of all farms had 49 
or fewer acres, and another 3 1 percent had l>etween 50 
and 179 acres These two groups together produced 
only one- filth of cither gross cash income or gross sales. 

Like Ihe superlarge farms discussed earlier, fanes with 
1,000 or more acres accounted for a disproportionate 
share of gross cash income and gross sales. Three- 
fourths of all farms with at least 1,000 acres were 
located in the Com Belt, the Northern and Southern 
Plains, and the Mountain States (app. table 1). See 
appendix A for the States m each region. 

Farm Type 

Farm type was determined by the farm production spe- 
cialty classification that accounted for the large, st por- 
tion of gross sales from the farm operation. In this 
report, 10 farm types are used (table 1). For more 
information about crops or livestock included in each 
category, see appendix A. 

Beef, hogs, or sheep was by fax the most common spe- 
cialization among U.S. arms. Approximately 963,000 
farms (47 percent of all farms) specialized in those 
livestock species. The next largest specialization was 
cash grain, which included 351,000 farms (17 percent 
of all forms). •' 

Farms specializing in beef, hogs, or sheep tended to be 
smaller than cash-grain farms. The average gross sales 
for beef, hog, or sheep ferns was $47,700, compared 
with $95,1 00 for cash grain farms. About 86 percent of 
beef, hog, and sheep farms were noncommercial, com- 
pared with 5 1 percent of cash grain farms. 

Farms specializing in beef, hogs, or sheep were also 
less likely to be operated by farmers reporting fanning 
or hired manager as their major occupation. Sixty-six 
percent of the operators of cash grain farms reported 
that fanning or hired manager was their major occupa- 
tion, but only 36 percent of operators of beef, hog, or 
sheep farms reported those major occupations. The 
remaining beef, hog, or sheep operators either had 
another occupation (44 percent) or were retired (20 
percent). The beef, hog, or sheep category is largely 
made up of cattle fauns, and cattle farms often have 
relatively flexible labor requirements (Holcomb, 1982, 
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Distribution, by acreage class, of fat ms, acres operated, gross cash income, 
and gross farm sales, 1993 

SuiaD terms are mm common, but larger terms produce more 



Sourca. EcuiMjric HMlrlich Strrfw.camplqd fan »993 ^irniCer-itMHeMwSwvay. 

pp. 6, 22-23) that can fit well with an oti'-faimjob the principal asset used by farmers. Three tenure classes 

or retirement. - are used here: 


Nevertheless, beef, hog, and sheep fauns averaged 512 
acres, which was above the U.S. average. Farms in this 
category can be land extensive. About 46 percent of 
farms with at least 1,000 acres specialized in beef hogs, 
or sheep. At the other extreme, nearly 50 percent of the 
farms with 1-49 acres or 50-179 acres also specialized 
in raising beef hogs, or sheep. 

About. 69 percent of poultry farms had production con- 
tracts, which accounted for the large difference between 
their average gross sales ($307,300) and average gross 
cash income ($99,100). This is because the contract fee 
that poultry operations receive is typically very small 
compared with the total value of poultry produced. As 
explained earlier, gross cash income includes only the 
operation’s share of cash income while gross sales 
includes both the operation’s share and the contractor’s 
share of production. 

Tenure 

Each farming operation must have access to assets ho 
order to produce crop and livestock products. Phis 
access may be obtained through renting retina than out 
nght ownership. Historically, analysts have been most 
interested ir. the ownership and rental of land, since it is 


• Full owners, who own all the land they operate 

• Part owners, who own some of the land they operate, 
but also rent additional land 

• Tenants, who rent all tbc land they farm. Operations 
that own only a small portion of the land they operat- 
ed (less than 1 percent) are also considered to be ten- 
ant operations. 

Census of agriculture data show that farm operations 
rented more acres of land during the Great Depression 
than currently, but most rentals then were by tenants 
(U.S. Dept Agr., Econ. Res. Serv., 1994a, p. 24). In 
1935, about 71 percent of rented land was leased to ten- 
ants and 29 percent was rented to part owners. By the 
L970’s, the percentages had reversed. 

Uui<1 leasing has changed from a way for beginning 
farmers to enter agriculture to a way of gaining access 
to additional land (U S. Dept. Agr., Gcon. Res. Serv.. 
1994a, p. 20). Farm operations now expand by renting 
land to avoid debt and the risks associated with owner- 
ship (Re in turd and Gale, 1992, p. 8) and to be able to 
respond more quickly to changing market conditions. 

In 1993, most operations were full owners, but part 
owners and tenants had larger farms in terms of average 
acres operated, average gross cash income, and average 
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Farms that rented both land and other assets were larger 
than' other farms, whether size was measured as average 
acreage, average gross cash income, or average gross 
safes (table 1). With only 6 percent of all farms, this 
group accounted for about 23 percent of gross sales. 
Average age of operators in this group was 46 years, 
or 5-10 years less than the averages for the Other 
groups. Farms renting both land and other assets were 
most likely to specialize in cash grain (40 percent); 
beef, hogs; or sheep (23 percent); or dairy (16 percent). 
They were most concentrated in the Com Belt 
(26 percent), Lake States (18 percent), and Northern 
Plains (18 percent). 

Renting was much more common among commercial 
farms than among noncommercial farms (fig. 5). A par- 
ticularly large percentage of supcrlarge farms (9 per- 
cent) rented only assets other than land. 

Other Rental Arrangements Legal Organization 

Farms are classified in the FCRS according to 
their legal organization using the following categories 
(U.S. Depf. Agr, Nal’LAgr. Stat Serv., 1993a, 
MSU4-M5115): 

• Individual operations or sole proprietorships. 
Includes in formal partnerships, such as those 
between spouses. 

Distribution, by tenure, of farms, acres operated, gross cash income, and gross farms sales, 1993 

Pari owners receive most gross cash income and generate most gross farm sales 


Full owners 


Pari owners 


Tenants 
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Land (or real estate) is not the only asset that farms 
rent. Among other assets commonly rented are vehicles, 
machinery, equipment, and livestock. The motivation 
for renting these assets is the same as for renting land: 
renting allows operations to control and use additional 
assets without incurring additional debt or the risks 
of ownership. 


gross sales (table l) live shares of gross cash income 
and gross soles accounted for by part owners ar.d ten- 
ants were disproportionately large relative to their share 
of farms (fig. 3). 

Generating that much income and production required 
operators to devote most of their working hours to fann- 
ing. About 61 percent of partly owned and 66 percent of 
tenant operations had operators who reported fanning or 
hired manager as their major occupation. In contrast, 
only 32 percent of folly owned operations had operators 
who reported those occupations. 

Tenure differs by sales class (fig. 4), with commercial 
farms less likely to be full owners. About 66 percent of 
noncommercial farms were foil owners, compared with 
between 16 and 31 percent for the various 
commercial classes. 
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Sales class by tenure, 1 993 

Noncommercial terms or? more likely to be hiB owners 
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Sales class by rental arrangements, 1993 

Renting is more common among commercial farms 
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• Pai kicrships. Includes only partnerships 
established legally. 

• Corporations. 

• Family corporations. More than 50 percent of the 
stock is held by people related by blood 

or marriage. 

* Nonfamily corporations. Corporations other than 
family coiporations. 

• Cooperatives- Voluntarily organized associations con- 
trolled by their members or patrons. 

Because of the small number of cooperative farms (less 
than 1 percent of all farms), they are not presented 
separately in the tabulations pertaining to organization 
in table 1. 

U.S. farms are most commonly organized as individual 
operations. Of the 2. 1 million farms, approximately 1.9 
million were individual operations in 1993 (table l). 
Individual operations were more common among small- 
er farms. Approximately 94 percent of noncommercial 
farms were individual operations, compared with 82 
percent of commercial farms. Within the commercial 
farm category, the share of individual operations was 
highest, 90 percent, for small commercial farms and 
decreased to 40 percent for siiperlarge farms. 

. Farms organized as legal partnerships and corporations 
are much larger than individual operations in terms of 


average acres, average grass cash income, and average 
gross sales. Farms organized as partnerships o: corpora 
tions also produced a share of agricultural products dis- 
proportionate to their numbers. Partnerships made up 
only 6 percent of U.S. farms, but accounted for 1 6 per 
coni of gross sales (fig. 6). Similarly, family and non- 
family corporations together were only 3 percent of 
IJ.S. hums, but accounted for 18 percent of gross sales. 

Corporate farms were not, for the most part, run by 
large nonfarm businesses In 1993, 58,400 farms were 
organized as family corporations, while only 10,400 
fauns were organized as nonfamily corporations (table 
1). Family corporations also were responsible for a larg 
et share of gross sales (1 5 percerit) than hornfaTrly cor- 
porations (3 percent) (fig. 6). 

Data from the census of agriculture show that family- 
owned farms (individual operations, partnerships, and 
family corporations) are not lasing their share of U S. 
agriculture to nonfarm corporations (Reimuud and Gale, 
1992, p. 7; U.S. DepL Comm., Bur. Cen., 1 994a, p. 58). 
Nonfamily corporations’ share of all U.S. farms 
remained relatively stable between 1978 and 199Z And, 
nonfamily corporations 1 share of total farm product 
sales actually fell slightly after 1978. 

Family corporations, however, increased their share of 
both farms and sales during the 1 978-92 period. 


Fijuree 

Distribution, by legal organization, of farms, acres operated, gross cash income, 
and gross farm sales, 1993 

Partnerships and corporations generate a disproportionate share of gross cash income and gross farm sales 
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Partnerships' share of fauns fell slightly, while their 
share of sales grew Shares ot both farms and sales 
decreased only for individual operations. 


Although noufamily corporations may not be taking 
over farming, some important changes have occurred in 
the way farm production and marketing are conducted. 
Over the past 40 years, farmers have become less 
dependent on terminal markets and spot pricing to 
market their goods, and more reliant on production 
and marketing contracts (O’Brien, 1994, p. 299). In 
addition, farm operations have become more 
vertically integrated. 

La a vertically integrated operation, the same firm typi- 
cally owns several farm-related businesses, such as 
hatcheries, feed mills, processing plants, and packing 
facilities. The integrator inay also own farms or, more 
typically, contract with farmers to produce commodities. 
By the 1990’s, contracting or vertical integration had 
become dominant modes of production and marketing 
in the broiler, turkey, egg, milk, and specialty crop mar- 
kets (O’Brien, 1994, p. 302), as well as becoming 
increasingly common in hog farming (Hint, 1994). 

The increasing use of contracting and vertical integra- 
tion in the food and fiber system is commonly identified 
with the industrialization of agriculture.* In part, indus- 
trialization arose as processors began to produce food 
products rather than food commodities (Drabenstott, 
1994, p. 4). Processors need a steady supply of farm 
products of known quality and specifications to process 
(Council on Food, Agricultural and Resource 
Economics, 1994, p. 7). Contracting and vertical inte- 
gration help provide these farm products, thereby reduc- 
ing processor risk. 

Contracting can also reduce marketing and production 
risks for producers. Because marketing contracts set a 
price in advance for output, they reduce marketing risk. 
Since production contractors own the commodity pro- 
duced, make most of the production decisions, and sup- 
ply most inputs, they assume a substantial part of the 
risk associated with production, as well as risks associ- 


4 According to the Council on Food, Agricultural and Resource 
Econoraica (1994, p. i): ‘Industrialization in agriculture refers to 
the increasing consolidation of {aims and to vertical coordination 
(contracting and integration) among the stages of the food and 
fiber system." 


ated with marketing. The actual distribution of risk, of 
course, depends on the terms and conditions of the con- 
tract and the bargaining strength of the former and the 
contractor (Hoppe, 1996a), 

To examine the prevalence of contracting in 1993, this 
report uses these categories: 

■ Cash sales only. Operation produced nothing under 
contract in 1993. 

• Contracts (with or without cash sales). Operation had 
at least some of its 1993 production under a produc- 
tion or marketing contract. 

* Production contracts. Operation had at least some 
of its 1993 production under a production contract. 

■ Marketing contracts. Operation had at least some of. 
its 1993 production under a marketing contract. 

The production contracts and marketing contracts cate- 
gories are not mutually exclusive. Farms may have both 
types of contracts. . . . 

Most farms (89 percent) had only cash sales in 1993 
(fig. 7). The remaining II percent of U.S. farms bad at 
least one marketing or production contract, but these 
farms received 34 percent of gross cash income and 
accounted for about 40 percent of production, as mea- 
sured by gross sales. 

About 225,000 forms had a production and/or a market- 
ing contract in 1993 (table 1). Regardless of the type of 
contract (marketing or production), contracting farms 
had larger sales and gross cash income than forms with 
only cash sales. But, farms with a production contract 
averaged only 380 acres per farm, about the same as 
farms with only cash sales (409 acres). Nearly half (49 
percent) of the forms with production contracts were 
poultry farms, and poultry farms generally do not 
require large acreages. They averaged only 97 acres, 
which lowered the average acreage for forms with 
production contracts. 

Only 44,000 farms had production contracts in 1993. 

But, these forms were large, averaging about $485,000 
in gross sales, substantially more than their $149,200 
gross cash income. Because gross cash income 
includes only the fee received by the operation, while 
gross sales includes the full value of the product 
removed, average gross sales was much larger than 
average gross cash income. 

Marketing contracts were much more common than pro- 
duction contracts; about 1 86,000 farms had marketing 


Contracting 
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Distribution, by contracting arrangements, of farms, acres operated, gross cash income, 
and gross farm sales, 1993 

Fauns Mth contracts generated a dispa iporuonole share of gross cash income and gross form sales 



Nolcthi al^nias •proJueSon conlrtdtr ini iMMtig contacts we ncl nwluany i rn-J r" 

SniHUK Enoncniit Rancircn Service. compteiHiom 1993 Fm Catcand Holums Shim#/. 


contracts in 1993. Three commodity specializations 
accounted for 75 percent of farms with marketing con- 
tracts: cast grain (36 percent); vegetables, fruits, or ' 
nuts (21 percent); and dairy (18 percent). Farms with 
marketing contracts had higher average gross cash 
income, but lower average gross sales, than farms with 
production contracts. Farms with marketing contracts 
produced less, on average, than farms with production 
contracts, but they kept more of the cash from their 
sales- Under marketing contracts, the form receives a 
price reflecting the market value of the commodity 
(and typically provides the inputs). 

Farms organized as individual operations are much 
less likely to have contracts than farms organized as 
partnerships or corporations. Only 19 percent of farms 
organized as an individual operation had a contract in 
1993, compared with 20 percent of partnerships and 
26 percent of corporations (family and otherwise). 
But, 10 percent of 1 .9 million individual operations is 
still a substantial number of farms. Of the farms with 
contracts, 81 percent were individual operations. 

Location of U.S. Farms 

U.S. farms vary substantially according to their 
geographic location. For a brief discussion of the 
geographic units used here, see the box on the next 
page. This section of the report examines the charac- 


teristics of farms by region, metro-nonmetro status, 
and county economic specialization. 

Major Production Regions. The Com Belt had the 
largest number of farms in 1993, followed by the 
Appalachian Region 5 (table 2). Farms, however, Were 
considerably smaller in the Appalachian Region than 
in the Com Belt in terms of average acres, average 
gross cash income, and average gross sales. Farms in 
the Mountain Region had the largest average acreage, 
while those in the Pacific Region had the largest gross 
cash income and gross sales per farm. 6 

Farm production is concentrated in the Corn Beit, 
Pacific Region, and Northern Plains, which together 
accounted for about half of total U.S. gross sales 
(fig. 8). Farms in the various regions specialized in the 
production of specific commodities. The Com Belt 
and Northern Plains contained 44 percent and 20 per- 
cent, respectively, of the Nation’s cash grain farms 


5 The difference between the Appalachian Region and the Southern 
Plains in the number of farms was significant at the 90-percent 
/level.-- • 

6 The difference between the Pacific Region and the Northern 
Plains in average gross sales Was significant at the 90 -percent 
level. ..... 
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Geographic Units 


Previous editions of the Family Farm 
Report used major farming regions to 
discuss geographic variation in farming. 
There are 10 regions composed of 
groups of States with similar agriculture. 
(See appendix, A for the States in 
each region.) 

The current report provides additional 
information on geographic variation by 
also examining farming in metropolitan 
(metro) and nonmetropolitan (nonmetro) 
areas. Metro areas are defined by the 
U-S. Office of Management and Budget 
(OMB) as geographic areas with a large 
population nucleus (generally at least 
50,000 inhabitants), plus adjacent com- 
munities that are socially and economi- 
cally integrated with that nucleus (U.S. 
Dept. Comm., Cen. Bur., 1993, pp. A8- 
A9). Metro designations as of 1993, 
which identified 813 metro counties, are 
used in this report. 

Metro areas are important to agriculture 
because they are not made up entirely of 
central cities and their heavily populated 
suburbs. For example, although Fresno 
County, California, is classified as met- 
ropolitan, it ranked first in the Nation in 
market value of agricultural products 
sold in 1992, according to the census of 
agriculture (U.S. Dept. Comm., Bur. 
Cen., 1994b, p. 28). 

Nonmetro counties are a residual, the 
part of the Nation lying outside metro 


areas. Nonmetro counties are diverse, 
however, and the 2,276 nonmetro coun- 
ties can be categorized into smaller 
groups with common charact eristics. In 
this report, nonmetro counties arc further 
sorted into two groups: those adjacent to 
metro areas (991 counties) and those 
that are not adjacent (1,285 counties) 
(Butler and Beale, 1994). One would 
expect urban influences to be stronger 
in adjacent counties than in non- 
adjacent counties. 

Nonmetro counties can also be catego- 
rized according to their economic spe- 
cialization. This report uses the ERS 
typology (Cook and Mizer, 1994), 
which sorts counties into mutually exclu- 
sive groups based on their economic 
base. The typology identifies six groups 
of counties: 

• Farming-dependent (556 counties) 

• Manufacturing-dependent (506 counties) 

• Services-dependent (323 counties) 

• Government-dependent (244 counties) 

• Mining-dependent (146 counties) 

« Nonspecialized (484 counties) 

Geography is collapsed in some 
instances to make tables or graphs more 
readable. Some of the tables and figures 
use a three-way division of counties: 
farming-dependent counties, other non- 
metro counties, and metro counties. 
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Table 2— Farms, acres operated, gross cash income, and gross farm sales, by selected 
characteristics, 1993 


Characteristic 


Al terms 


F3nns . 
Number rtSE 1 

2,053,300 2,3 


Mean acres . Mean gross cash 
operated income 

Acres RSE* Dollars RSE* 

43fi ;s> ... ea^9t 3.3 


Mean gross farm 
sales 

Dollars RS0 

73.S94 3.7 


Major fenrilng region: 
Northeast 
Late Slates 
Coni Belt . 
Northern Plains 
Appalachian 
Southeast 
Delta 

Southern Plains 
Mountain. 

Pacific 


142,900 63 

218.000 7-3 

426.000 4.7 

187,500 7.7 

299.000 6.1 

155,300 6,8 

114.000 8.5 

256.000 73 

116,600 9.1 

149.000 12.2 


183 5.7 

266 6.7 

275 4.6 

984 73 • 

177 7.9 

230 6.3 

282 8.7 

635 14,7 

1,472 11-6 

400 16.5 


59,411 7,3 

74,267 . 7.5 

69,736 5.5 

93,385 7.9 

27,456 6.5 

57,129 11.4 

47356 9.5 

42,744 . 10A 
97.977 10.9 

170,911 16.0 


61.760 7.5 

71,723 6.0 

75,045 5.5 

104,952 12.6 

33,695 7.7 

65,401 1 1 .0 

70,118 13.0 

50,455 . . 17.6 

96,037 11.7 

155,643 10.8 


Melro-nonmetro status: 

Metro 

", Nonmetro . : 
Adjacent 
Not adjacent 


639,640 4.7 

1,423,660 2.9 

742,423 4.4 

681.237 4.0 


229 5.5 

529 4.4 

339 5.0 

737 BO 


76,544 7.5 

65,452 3.3 

58,462 5.3 

73.049 4.3 


70,698 7.5 

72044 40 

62.368 5.3 

83.216 6.5 


County type: 1 
Farming-dependunl 
Manufacturing-dependent 
Services-dependent 
Government-dependent 
Mining-dependent 
Nonspedaltzed 


311.594 

354.795 

209,136 

106.573 

48.128 

390.821 


6.1 


379 


8.4 


102,119 
46.751 
86.576 
02,001 
47, B10 
55,402 


5.4 


smaller RSE Indicates greater reliability of the (estimate For more tntor- 


•Ths retalive standard error (RSE) pravktos Hie means at evaluating the survey 

motion, see the box on data sources or appendix B. _ 

fjrtls cfassItoOon excludes 1 7 caunlies that could not be categorized due to date soppr^ons (Cook and Starr. 1 994. p. 30). 
Source: Economic Research Service, compiled from the 1993 Farm Costs and Returns Ourvey. 


Distribution of farms and gross farm sales by major farming regions, 1993 

Tho Com Beit, Northern Plains, and Pacific account for nearly half of gross farm sales 
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(app. table ?) And, the Pacific Region had 53 percent 
of vegetable, fruit, and nut farms 

Other types of farms were more heavily concentrated 
itj other regions. Most tobacco fauns (85 percent) 
operated in the Appalachian Region. Neatly half (45 
percent) of tie cotton farms were in die Southern 
Plains, while dairy farms were more concentrated in 
the I-akc States (40 percent) than elsewhere. 

Some of these regional specializations are longstand- 
ing (Cochrane, 1993, pp. 91-92). For example, the spe- 
cialization of the Corn Belt and Northern Rains in 
grain was established by the late 1800’s. Also at that 
time, dairy specialization became established in the 
Lake States, and the Pacific Region began to spe- 
cialize at high-value specialty crops. 

Metro-Nonmetro. Most farms were located in non- 
metro counties (69 percent), and the average acreage 
operated per farm was higher in nonmetro counties 
(529 acres) than, in metro counties (229 acres) (table 
2). Despite the smaller average acreage in metro areas, 
there were no significant metro-nonmetro differences 
in gross cash income or gross sales per farm, probably 
because metro counties tend to produce products of 
higher value (Aheam and Banker, 1988; Heimlich and 
Barnaul, 1992). Metro counties contained about 65 per 
cent of the 'Nation's vegetable, fruit, and nut farms in 
1993, as well as 70 percent of all nursery and green- 
house farms. 

Farms also varied in their characteristics within non- 
metro areas. For example, farms in nonmetro counties 
that were adjacent to metro areas operated fewer 
acres, received lower average gross cash income, 
and had lower average gross sales than farms in non- 
adjacent counties. 

Compared with nonadjacent and metro counties, adja- 
cent counties contained a particularly large portion of 
the Nation’s dairy farms in 1993. About 43 percent of 
dairy farms were located in adjacent counties, com- 
pared with 27 percent in nonadjacent counties and 30 
percent in metro counties. Dairy farms in nonmeho 
counties near metro areas may have an advantage over 
nonadjacent counties in transporting their highly per- 
ishable product to market. At the same time, they may 
face less competition for land than they would within 
metro areas. 


Economic Specialization. Of the 2,276 nonmetro 
counties, 556 (or 24 percent) depend on farming for at 
least 20 percent of their earned income- Farms in these 
farming-dependent counties bad higher average gross 
sales and higher average gross cash income titan farms 
in other nonmetro counties (table 2). However, only IS 
percent of all U.S. farms and ?1 percent of commercial 
fauns were located ui farming-dependent counties 
Manufacturing-dependent counties alone had about as 
many {aims as the far rt in g-depender.t counties, and 
nonspeciaJized counties had moic. 

In 1950, the Nation bad 2,016 farming-dependent 
counties, approximately 3 6 times the current number. 
Growing farm productivity over the decades led to 
declining farm numbers and falling farm employment 
At the same time, oiT-farm employment grew, often in 
the same communities where farmers lived. As a result, 
the number of counties depending economically on 
fanning declined (Hoppe, 1994, p. 1). Some formerly 
farming-dependent counties were also absorbed into 
expanding metro areas. 

But, fanning did not disappear from most counties that 
are no longer farming-dependent (Hoppe, 1994, p. 3). 
In many of these counties, fanning remained signifi- 
cant, although it no longer dominated the economies 
of the counties. In 1993, 78 percent of gross farm sales 
came from counties that were not fanning dependent 
(fig. 9). Nonmetro counties (famfing-dependent or oth- 
erwise), however, accounted for about two- thirds of 
the sales. 

F) 9"»9 

Distribution of gross farm sales in metro, 

farming-dependent, and other 

nonmetro counties, 1993 


Most form production occurs outside farming-dependenl 
counties 
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Concentration of Production 

Concentration of production refers to the increasing 
share of agricultural output produced by fewer and 
fewer farms. In farm structure discussions, coocentra 
tion now is a bigger issue than the declining number of 
farms (Stanton, 1993b, p. 46). Concentration can be 
measured bv deterrcir.icg the smallest number of farms 
necessary to produce a particular amount of product 
Less than 1 pa ecu of U S farms produced 7.5 percent 
of total gross sales in 1993 (tabic 3). Only 4 percent of 
faints produced half of gross sales. These 4 percent of 
farms plus 9 percent more accounted for 75 per- 
cent of sales. 

These FCRS estimates are consistent with the 1992 
Census of Agriculture. According to the 1992 Census of 
Agriculture, 0.3 percent of farms accounted for 25 per- 
cent of the market value of sales, 3 percent of farms 
accounted for 50 percent, and 12 percent of farms 


accounted for 75 percent (U.S. Dept. Comm., Bur. Ceil. 

1 994a, p . 4 7) . The census data were within a percent- 
age point of the corresponding 1993 FCRS estimates 
in table 3. 7 

Census of agriculture data show that farm production 
has become more concentrated over time. For example, 
17 pci cent of U.S. farms produced 50 percent of farm 
sales in 1900 (Petersoc and Brooks, 1993, pp. 3-5) com 
pared w ith only 3 percent of farms in 1992 (U.S. Dept. 
Comm., Bul Car., 1994a, p. 47). On the other hand, the 
17-pcrccnt figure for 1 900 also indicates that some con- 
centration already existed nearly 100 years ago. 
Production was not evenly distributed across all farms 
ia 1900. 


’Three factors help explain the slight differences between the two 
data sets. First, the data are for different years, 1992 for the census 
and 1993 for the FCRS. Second, the FCRS is a survey, but the cen- 
sus is a complete census. Third, sales are defined differently in the 
two data sources. 


Table 3 — Farms by concentration of gross farm sales, 1993 




Fewest number ot terms to Bccount for . . . 


25 percent of 
gross term sales 

50 percent of 
gross farm sales 

75 percent of 
gross farm sales 

Number of farms 

2, 063, MO 

12,800 

82,854 

273,866 

RSR' 

2.3 

7J5 

4.7 

2.5 

Percent of tarm3 

100.0 

0.6 

4.0 

13.3 

RSE 1 

0.0 

7.9 

5.1 

3.3 


'The relative standard error [RSfe) provides the means Of evaluating the survey results. A smaller RSE Indicates jjealer reliability of the estimate. For more infor- 
mation, soe the box on data S0UCU.-S or appendix 8. 

Source: Economic Research Service, compiled trom the 1993 Farm Costs and Returns Survey. 
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Farmland Ownership and Use 


As noted earlier ir. the discussions of tenure and rerlal 
arrangements, fanp operations do not necessarily own 
'all the land that they use. Acres operated include land’ 
that farm operations own themselves, as well as land 
they rent from others. In addition, operations may rent 
out some of their land to others. 

Acres operated in table 4 is actually a net amount, 
calculated as: acres owned, plus acres rented in, less 
acres rented out. The detailed items in table 4 do not 
sum to total acres operated, however, because the small 
number 6f acres rented in free-of-charge, acres rented 
out free-of-charge, and acres used part of the year and 
rented out another part of the year are not reported 
separately. These items are included in total acres 
operated, however. 

Ninety-two percent of U.S. farm operations owned land 
in 1993, and this owned land accounted for about 63 
percent of the land operated. About 38 percent of farms 
rented land from others. Average acres rented in per 
reporting farm was 485 acres, which was substantially 
greater than the 297-acre average of owned land per 
reporting farm. 

Only 15 percent of farms reported renting land for a 
share of production, compared with 3 1 percent renting 
for cash, However, the average amount of land rented 
per reporting farm for cash rentals (425 acres) and share 
rentals (384 acres) did not differ by a statistically signif- 
icant amount Share-rented acres accounted for a 
particularly large percentage of land operated in the 
Corn Belt (26 percent). 


About 267,000 farm operations reported renting a total 
of 66 million acres to others. This laud made up only a 
fraction of the 384 million acres that farms reported 
touting from others Nonthrm landlords made up the 
difference. 

Many nonfarm landlords have a connection to farming 
There are currently about 2. 1 million farms in the 
United States — a considerable drop from, the peak of 6.8 
million in 1935. Among the people who have retired, 
exited farming, or inherited farmland, b number have 
retained ownership of some or all of their land (Hoppe 
et al., 1995). 

Neither the FCRS nor lie regular census of agriculture 
collects information about the characteristics of land- 
lords. However, the Agricultural Economics and Land 
Ownership Survey (AELOS) of 1988, a special “follow- 
on” survey to the 1987 Census of Agriculture, reported 
selected characteristics of landlords in 1988 (U.S. Dept. 
Comm., Bur. Cen., 1990). 

According fo AELOS, 93 percent of the landlords were 
individuals/families or partnerships. Of these unincorpo- 
rated landlords, most were retired. Twenty-six percent 
reported that they had retired from fanning or from a 
farm-related job. Another 26 percent reported that they 
had retired from a nonfarm-related job. How many of 
the second group of retirees farmed before taking the 
nonfarm-related job is unknown. About 12 percent of 
landlords were still farming or holding a farm-related 
jobu The remaining 3 6 percent held jobs unrelated to 
farming. Nearly half of landlords’ land was acquired 
through their families, by inheritance, gift, or purchase 
(Hoppe et al., 1995). 


Table 4— Farms and acres operated, by land ownership and participation in government programs, 1993 


item 


Acres operated 
Ownad 
Rented in 
cash 
Share 

Ranted out 


Forms reporting 


Acres per 
report ing farm 


Number RSE’ 

2,063.300 2.3 

1,892.988 2 A 

791.531 2* - 

629,652 32 

303.368 3.8 

288.739 6.3 


1,000 R S& 

900.289 3.3 

563,161 3.9 

363,853 5.5 

257,410 7.8 

116.447 4.2 

65,674 18.7 


Acres RSE 1 

436 3.7 

297 4.1 

465 5.6 

425 8.0 

334 4.0 

246 1S-4 


t nnri n go •'entrant programs 
Set aside 

Conservation Reserve P'ogram 
Other government programs 


611,213 3.0 

429,407 2.8 

233.097 8-5 

32,930 12.1 


59,664 5.3 

18,568 4.7 

38,010 7.9 

5.0B8 16.5 


96 • • ’ . 4.8 

• 43 /. • ’ 4.3- 

154 ■' /• 7.2 

155 45.4 


■TJ« relairee standard error HSC) powdCi tl« means cf evaxaimg tne survey resells. A swetie' RSP Vhj cater. greater re eb.iiiy o! * e estbraio. For moor rt« 
■nation. see the bo« on 48 In sousas or assondlx B 

Rnmo'. Btuco-nic Research Cerv cc. ccxollod Bum the 1993 Fane Costs and Relume Survey. 
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Land Removed from Production 


Some land is removed from production in compliance 
with government programs. Set aside acres include 
land removed under annual Federal commodity 
acreage adjustment programs. Land removed under fhc 
Conservation Reserve Program (CRP) has been divert- 
ed from production through 10- to 15-ycar contracts 
(Young and Shields, 1996. p. 17). Other State and 
Federal programs remove much less iaud. Laud 
removed from production totaled 60 million 
acres (tabic 4). 

Although fewer fanus participated in the CRP than in 
set-aside programs, average CRP acres per reporting 
faun were higher. The CRP accounted for 60 percent 
of the total cropland removed, and most of the rest of 
die removed acres were in set-aside programs. About 


30 pcrccot of all idled land in government programs 
was located in the Northern Plains (app. table 9). 

About 50 percent of set-aside acres were in cash gram 
farms. These Du ins grew crops (feed grains, wheat, 
and rice) targeted by set-aside programs. Another 25 
percent of set-aside acres were in beef, hog, and sheep 
farms, which often raise targeted feed grains as feed 
for their livestock. 

Farms participating in the set-aside programs were 
more likely to have operators reporting farming or 
hired manager as their major occupation (fig. 10). 
Eighty-two percent of the farms participating in set- 
aside programs had an operator whose major occupa- 
tion was farming or hired manager. In contrast, only 
41 percent of farms participating in the CRP program 
were run by an operator with those major occupations. 


Figure 10. 

Farms participating in the set-aside and Conservation Reserve Programs, by major occupation 
of operator, 1993. 

Farms with operators whose occupation was farming or hired manager accounted for a larger shorn of participants 
in the set-aside program 


CRP Set-aside 
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Farm Finances 


Pievious versions of the Family Farm Report present- 
ed income statement and balauce sheet items as aver- 
ages per reporting farm. The present report, however, 
uses averages for all farms. This allows interpreting 
the data as an average income statement and an aver- 
age balance sheet.* Note also that the estimates pre- 
sented here differ from the official USDA sector esti- 
mates, (See the box.) 

This report also includes “common-size” financial 
statements. Common-size financial statements are use- 
ful when comparing financial data among farms in dif- 
ferent sales classes. According to Fraser 
(1988, p. 125) 

Common size financial statements are a form 
of financial ratio analysis that allows the com- 
parison of firms with different levels of sales 
ojr total assets by introducing a common 
denominator. A common size balance sheet 
expresses each item on the balance sheet as a 
percentage of total assets; and a common size 
income statement expresses each income 
statement category as a percentage of net sales 
[gross cash income for farms) . . . 

The Income Statement 

An abbreviated income statement appears in table 5. 
Gross cash income is the total cash income generated 
by fanning operations, through fanning and closely 
related activities. Net cash form income is calculated 
by deducting cash expenses from gross farm income. 
Net farm income is derived from net cash farm income 
by subtracting noncash expenses, adjusting for inven- 
tory change, and adding noncash income. Noncash 
expenses are depreciation and nonmonetary benefits 
provided to labor. Noncash income includes die value 
of agricultural products consumed at home and the 
imputed rental value of farm dwellings. 

Gross cash income averaged $68,900 dollars for all 
farms in 1993. Net cash hum income and net farm 
income were considerably less, $1 1,700 and $10,900 
respectively. Income statement items varied consider- 
ably by farm size, however. For example, gross cash 


£ Appendix tables dealing with fir.ancis] data continue to use dol- 
lars per reporting fenn: The public often requests -financial data in 
that forra. : .- 


income ranged from $1 1,900 for noncommercial kirns 
to $2 2 million for superlarge farms. With very few 
exceptions, the average for each income and expense 
item in table 5 increased by a statistically significant 
amount with each increase in sales class. 

Noncommercial farms had particularly low average net 
cash income (-$800) and net farm income (Si ,100). As 
noted in a later section of this report, households run- 
ning noncommercial farms and smaller commercial 
farms depend heavily on off-fara sources of income. 

The common-size income statement farther down in 
table 5 provides some insight into differences in the 
sources of income for farms of different sizes. Farms 
in the commercial size elasses received a greater per- 
centage of their income from crops than noncommer- 
cial farms, explained by commercial farms’ heavier 
specialization in crops. About 49 percent of commer- 


Caution: 

Farm Business Estimates Differ from 
Farm Sector Estimates 

FCRS financial data presented in this report are 
based on information provided by the sampled 
operations about their farm (or ranch) business- 
es. This financial information, which relates 
strictly to the farm business, differs conceptu- 
ally from official USDA sector estimates, 
which include not only farm businesses but also 
all participants in the sector. For example, the 
income of farm businesses estimated from the 
FCRS includes the income of those with own- 
ership interest in the operation— -farm opera- 
tors, partners, and shareholders. In addition to 
these participants, USDA’s sector estimates 
include others, such as contractors and land- 
lords, who share the risks of production {U.S. 
Dept. Agr., Econ. Res. Serv., 1993b; Hoppe, 
1995). Official sector estimates also use a com- 
bination of data sources and cover all 50 States 
rather than the 48 contiguous States covered by 
the FCRS. More information about the survey^ 
comparability wife other sources of data can be 
found in. appendix B. 
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cial farms specialised in crops, compared with only 39 
percent of noncommercial forms 

Government payments were a larger percentage of gross 
cash income for noncommercial forms, small commer- 
cial, and lower medium commercial farms than for 
farms in the larger commercial classes. Although the 
average government payment was higher for the larger 
commercial farms, these farms had enough income from 
other sources to make government payments a smaller 
skire of total cash income. 9 

About 19 percent of noncommercial farms’ gross cash 
income came from other farm-related income. This item 
averaged osly $2,200 for noncommercial farms, howev- 
er. Commercial forms had larger amounts of this 
income, but it accounted for a smaller share of gross 
cash income. 

For all ihe commercial size classes, cash expenses ran 
about 80 percent of gross cash income, making net cash 
income about 20 percent of gross cash income. For non- 
commercial farms, however, average cadi expenses 
were 7 percent higher than gross cash income, resulting 
in negative average net cash farm income. 

The Balance Sheet 

As with income statement items, assets, liabilities, equi- 
ty, and capital investments per farm increased with each 
increase in sales Class (table 5). For farms in the com- 
mercial sales classes, liabilities as a percentage of assets 
(the debt/asset ratio) were between 15 and 22 percent. 
Noncommercial forms had much lower debt relative to 
assets, with a debt/asset ratio of only 7 percent. Capital 
investments were a smaller percentage of assets, howev- 
er, for noncommercial than for commercial farms. 

Sharing Income and Equity 

Readers examining table 5 may be impressed by the 
large average equity for farms of all sales classes and 
the large net farm income for farms in the larger sales 
classes. But, a certain amount of equity is necessary to 
continue the farm as a business. Maintaining or expand- 
ing this equity base may also require Capital investment, 
which roust be paid for out of current net income, the 
sal e of assets, or loans. For larger farms, these expendi- 
tures can be substantial (table 5). Even after allowing 
for an equity base and capital investment, not all the 


’Government payments are not adjusted for payment limitations in 
thisreprwt, 


farm’s equity and net farm income are necessarily avail- 
able to foe farm operator and his or her household for 
'wo reasons. 

First, some farms (nonfamily corporations, cooperatives, 
or farms with a hired manager) are not closely held (or 
legally controlled) by the operator household. These 
operator households have limited say over foe distribu- 
tion of their farms' net income or equity. Farms hot 
closely held by the operator household are relatively 
rare, however. Closely held farms accounted for 29 per- 
cent of all farms in 1993 and at least 95 percent of 
farms in each sales class except the superlarge class, 
where 82 percent of foe farms were closely held. 

Second, even if foe form is closely bold by foe operator 
household, foe operator household may share form 
income, farm assets, Or form debt with other house- 
holds. Income, assets, and debt may be shared with 
partners, relatives who no longer live on the farm, and 
shareholders in family corporations. 

Noncommercial farms best fit the traditional view of 
farming, where each farm is closely held by a single 
operator household that receives all foe farm’s net 
income and holds all the farm’s assets and debts. About 
92 percent of noncommercial farms fit this single- 
household-per-faxm view of farming (fig. 1 1) in 1993. 
The percentage of single-household farms was less for 
commercial farms. For example, only 48 percent of 
superlarge farms were single-household forms. 
Commercial farms today may require more manage- 
ment, labor, and financial resources than can be provid- 
ed by a single household. 10 They distribute the returns 
from forming to more than one household. 

Farm Financial Performance 

Both net farm income and debt/asset ratios are used to 
assess financial performance. To get a complete picture 
of a farm’s economic health, however, foe two measures 
must be considered together. Used independently of 


,# The single-household farm described above is based (in part) on 
who receives shares of farm business income, where farm business 
income is defined narrowly to exclude shares received by 
share landlords and contractors. A second definition of single-house- 
hold farms used try ERS also considers sharing of output with Share 
landlords and contractors. The second definition classifies a Cere as 
wrgtc-houselnjid if it is closely held, shwes income willi no other 
household, has no share landlords, and has no production conn nets. 
This second definition results in substantially fewer s-nple-house- 
hold hero, (74 percent of all fanes) than toe first definition 
(90 percent). 
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each other, they have limitations. For example, if a 
farm cams enough income to service debt and meet its 
other financial obligations, then a high debt'asset ratio 
may be manageable. Similarly, an operation caning a 
low debt load may be able to weather periods of 
low or negative income. 

To. reflect the range of financial situations, ERS devel- 
oped a measure of overall financial portion of farms 
based on their combined net income and solvency sta- 
tus (Mofehait, Johnson, and Banker, 1992, pp. 34-35): 

• Favorable: positive net farm income and debt’asset 
ratio is no more than 40 percent. 

* Marginal income: negative net farm income and 
debt/asset ratio is no more than 40 percent 


• Marginal solvency, positive net farm income and 
debt/asset ratio mom than 10 percent. 

♦ Vulnerable: negative r.ct farm income uac debt'asset 
ratio more than 40 percent. 

Most farms (60 percent) were in a favorable financial 
position in 1993 (table 6). These farms averaged about 
$76,200 dollars in gross sales, similar to the average 
for all farms. Farms in a favorable financial position 
accounted for about 62 percent of gross sales and 61 
percent of gross cash income. 

Another 29 percent of farms were ht the marginal 
income category. These farms tended to be smaller 
operations, averaging only $42,800 in sales. They 
made 17 percent of farm sales and received 19 percent 
of gross cash income. No farm can remain in the mar- 


Table 6— Farms, gross cash income, and gross farm sales, by financial position, 1993 



Farms 

Mean gross cash 
birome 

Mean gross farm 
...sales .... 


Number 

RSE 1 

Outlets 

RSE » 

Dollars 

RSE 1 


2,053,300 

2.3 

68,891 

3.3 

73.694 

3.7 


1.229,371 

3.0 

70,187 

3.7 

76,186 

4.7 


607,105 

4.5 

43.735 

6.1 

42,842 

8:2 


123.317 

9.3 

173569 

149 

180,247 


Vulnerabte 

103,505 

12.4 

76,690 

_L35 


14.6 


’Tha relative standard enor (RSE> pro v'tiaa the means «( evaluating the sorvay result*. A smaller RSE indicates greeier reliability of <ha estimate. For more wor- 
mation, see the bov on (tahTrourccs nr oppordlx a ' 

Saute*: Economic Research Service, compiled from tho 1393 Farm Costs and Returns Survey. 
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Single-household farms by sales class, 1993 

Single-household farms. am more common among smaller size classes 
Percent : . ■ 


100 



Non- Small Lower medium Upper medium Large Superlarge 

commercia' commercial commercial commercial commercial commercial 


. Mole: Singte-l*M»lioWfaiTre ae tiov*1 ndd by 9» opBpior housaheW. aM *» operaler hotostmld doss not thru faiai irenno. ten assals, a farm itet w® amSliW hoowhcW. 
Source: Economic Research Sente®. compiled ten lire 1 993 Farm Costs end Renans Survey. 
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g iria l income category indefinitely, unless it is subsi- 
dized with additional funds, such as off-farm wages. In 
many cases, a farm will make enough in other years to 
cover a year of negative returns. 

Marginally solvent farms tended to be larger, with 
average gross sales of $188,200. Only 6 percent of all 
farms, they accounted for about IS percent of both 
gross cash income and gross sales. Even if a faun has 
high debt, it may soil be viable because net farm 
income is sufficient to meet financial obligations. 

Vulnerable tarots were relatively rare, accounting for 
only S percent of all farms in 1993. These farms’ aver- 
age saies and average gross cash income were similar 
to those of farms in the favorable category. Vulnerable 
farms experience financial stress and may have to 
undertake drastic actions to reduce debt and generate 
additional income. 

Commercial and noncommercial farms "were equally 
likely to be in a favorable financial position (fig. 12). 
Compared with commercial farms, however, noncom- 
mercial farms were more likely to be in the marginal 
income category and less likely to be in the marginal 
solvency category. The difference between noncom- 
mercial and commercial forms in the percentage of 
vulnerable forms was not statistically significant. 

As discussed in a later section, households operating 
noncommercial forms rely heavily on off-farm income. 
They sustain low income or losses from farming with 
money earned off the farm. Although noncommercial 

Rauwi2 .. 

Financial performance by sales class, 1993 

Most farms paribrmud fa forably in 1 993 


Percent 



D3 Favorable £3 Marginal solvency 

Q Marginal income ■ vulnerable 


Scurcec EicronilcRMOT^i corripicd Irwn I ho ifiM farm Costs md 


farms tend to have small positive or even negative net 
farm income, they also have little debt. Thus, they 
generally fall into the favorable and marginal 
income categories. 

Commercial forms, however, arc more likely to be run 
as profit-oriented businesses. For example, return on 
assets and foe ratio of sales to assets were higher for 
commercial than for noncommercial farms (fig. 13).' 1 
Businesses often incur debts in foe production process, 
even if they have substantial income. Commercial 
farms, therefore, are more likely than noncommercial 
forms to be marginally solvent. 

Variation by Type of County 

Although this discussion of financial data has focused 
on variation in finances by size of form, farm finances 
also vary with other characteristics, including geo- 
graphic location. Farm finances in farming-dependent 
counties are of particular interest whenever form pro- 
gram changes are under consideration. Policymakers 
are often concerned about the effects of program 
changes in areas most dependent on farming. 

Average gross cash income in 1993 was highest in 
forming-dependent counties ($ 1 02, 1 00) followed by 
metro counties ($76,500) and other nonmetxo counties 


"Sec appendix A for the definition of return on assets. 

Ffc»0 13 

Return on assets and ratio of sales to assets, 
by sales class, 1 993 

Smaller farms have lower rote of return 


Percent 



So. rc». ctchhnSc fUaweh Swm. comfit6 fas* ■>* 1BS3 Faun Coss »nd 
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Number cf #>«■« 


fable 7— Selected farm business financial characteristics by type of county, 1993 


Other nonmetro 


. £sf/rnaf® 
311;594 


Estimate 

2,063,300 


Croce cash income 
I n/eMcck sales 
Crop sates 

Government payments 
Other farm-rt'talod Innome 

Cash exposes 
Net cash farm income 
Nelrarm income 

Farm assets 
liabilities . 

Equity . 

Capital investments 


82,530 

19,589 

14.032 

457,983 

73277 

384.706 


55.179 

25,470 

19,328 

4.283 


44.476 

10,702 

3.601 

350,729 

44,133 

306.592 


76,544 

30,755 

3B.673 

?,650 

B.467 

95.924 

9,620 

11,690 

■ 469,071 
52.585 
406.486 


HH.HS* 

30.362 

23.7C9 

4.761 

7.359 

57.162 

11,709 

10,918 

400,511 

51,154 

349.356 


'The relative standard error (R5E) provides Ihe means of evaluating the survey restiis. 

{nation, see thu box. on data sources or appen«*x B. 

fiouros: Economic Rose arch Service, compiled ttom the 1993 Perm Costs and Returns Survey. 


RSE indicates greater reliability of fha esllmala. For more ir.for- 


($55,200) (table 7). After cash expenses were subtract- 
ed, farms in farming-dependent counties also had the 
highest average net cash income. Average nut farm 
income estimates in the three groups of counties, how- 
ever, ranged within $4,400 of each other. 

Average equity was greater in farming-dependent 
counties ($384,700) and metro counties ($406,500) 
than in other nonmetro counties ($306,600). Farms in 
farming-dependent counties, however, had the highest 
debt/asset ratio (16 percent). 

Average government payments were $10,800 in farm- 
ing-dependent counties, compared with less than 
$5,000 in the two other county groups. About 1 1 per- 
cent of gross cash income in farming-dependent coun- 
ties came from government payments, more than in 


other nonmetro counties (8 percent) or in metro coun- 
ties (3 percent). With 15 percent of U.S. farms, farm- 
ing-dependent comities had 35 percent of set-aside 
acres and 49 percent of CRP acres. 

Farm commodity programs are often believed to 
have a large effect on local economies. However, pro- 
gram payments made up only 7 percent of gross cash 
income nationwide in 1993. Government payments 
are most likely to have an impact in foming-depec- 
dent counties, particularly those specializing in 
covered commodities (Hoppe, 1994, pp. 25). In coun- 
ties that are not farming-dependent, government pro- 
grams boost formers’ income, but have less of an 
impact on the overall economy (Perry and Whittaker, 
1994, pp. 4-5). 
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Characteristics of Farm Operators 


The FCRS piovides selected information on the people 
who operate fams. However, this information is collect- 
ed for only one operator per farm. For farms with tnoTe 
ilian one operator, such as partnerships, data an: collect 
ed only for the primary operator. 

Major Occupation 

Major occupation refers to the occupation at which 
operators spent 50 percent or more of their work time 
during the year. The 1993 FCRS used four responses: 
farm or ranch work, hired manager, something else, 
and retired. ' • 

The FCRS allowed retired as a response for the first 
time in L993. It is the only national data source to 
specifically identify retired farm operators. In previous 
years, retired operators were most likely to have repott- 
ed farm or ranch work as their major occupation. 

About 45 percent of all farm operators reported farm or 
ranch work as their major occupation (fig. 14). 
However, they operated moat of the farmland (73 per- 
cent), accounted fur most of gross sales (82 percent), 
anil received most of gross cash income (82 percent). 
Hired farm managers ran only about 1 percent of the 
farms, but their farms tended to be large in terms of 


average acres opera it'd, average gross cash income, and 
average gross sales (table 8). 

Operators reporting major occupations other titan farm- 
ing accounted for a substantial proportion of all farms 
(37 percent), but their farms were small in terms of 
average acres, average gross cash income, and average 
gross sales. Retired operators accounted for another 17 
percent of farms and ran the smallest farms in terms of 
average gross cash income and average gross sales. 

About half of the operators reporting farming or hired 
manager as their major occupation operated commer- 
cial-sized farms (tabic 9). In contrast, virtually all oper- 
ators with another occupation and retired operators had 
noncommercial farms. Iu fact, 71 percent of operators 
with another occupation and 84 percent of retired opera- 
tors repotted sales less than 110,000. 

Operators with farm or ranch work as their major occu- 
pation reported the highest average hours worked 
onferm, and two-thirds of these operators reported 
working at least 2,000 hours per year onfaxm, equivalent 
to a full-time job. Hired managers worked fewer hours 
onfarm than operators reporting farming as their major 
occupation, but more hours than operators with another 
occupation or retired operators. 


Distribution, by major occupation of operator, of farms, acres operated, gross cash income, 
and gross farm sales, 1993 

Farm operators reporting farming as their major occupation account for most farming activities 



3o»-v» S.r. w.OMipiico turn Um 'S9J ImCMIlM *•«•? 
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Tabic « -Farms, acres operated, yross cash income, and gross farm sales, by farm operator characteris- 
tics, 1 993 

- Mcanncrcs Mean <*<*5 cash Mean gross farm 


Chare: 4 .'tsi i 

Number 

RSEV 

Acres 

RSE* 

Collars 

R SE* 

Dollars 

Hsn 

AH hunts 

. 2,063,300 

2.3 

436 

3.7 

68,891 

■ 33 ■; 

73.694 

3.7 

Occupation 

Fa.-mi.ig 

Hired tg-m manager 

Other osc jpat’on 

Retire 

922,140 

IB, 26' 

••• ". 771.245 
351,334 

2:4 

.21.1 

4.4 

7.3 ' 

712 

2,077 

2 91 
143 

3.5 

22,7 : 

13.2 

9.9 

126,175 

556.555 

16,273 

8.721 

2.7 

32.5 

7.0 

7-7 

135,047 

545,245 

19,267 

7.606 

3.2 

23.4 

14 4 

9 1 

Age; 

less than 3f> years 

35-44 years 

45-54 years 

55-64 years • 

65 years or older 

182^93 

399.896 

4S0.204 

433.778 

561,030 

6.9 

4.8 

5.0 

4.9 

4.9 

S07 

531 

433 

443 

343 

10.7 

10.3 

7.0 

65 

7 j 6 

B9.594 

97,170 

81,357 

67.561 

32,376 

8.4 

5.8 

8-2 

6.3 

7.8 

100.244 

107.660 

80,901 

68,678 

31,766 

6.4 

7.3 

9.1 • '• 
8:4 / 

" 8 . 1 .; 

Education: 

Loss than high school 

High school 

Seine college 

College 

473.841 

843,070 

420.016 

321.373 

5.4 

3.6 

5-B 

5.1 

243 

389 

673 

670 

6.7 

44 

9.1 

9 9 

32.061 

62,751 

87,200 

115.658 

6.8 

4.3 

9.0 

6.9 

34,504 

66.829 

96,561 

119,907 

7X ■' 

4.3 

10.0 

■8,4 


College — ■■ ' ■ — - — 

ntart^«*>c»dmr (RSP.) provider, h means of evaiuaiing tie survey results. A smafcr RSr Indtaales greater roMaNiy 


m lion, see the be* on data sources or appendix B 

Source: Economic Research Suruk-e. corspBed from Ihe 1093 Farm Costs and Returns Survey 


Operators with another occupation worked relatively 
few hours onfarm, but they all reported, an off farm job. 
The average number of off-faim hours per reporting 
operator was 2,330, and 90 percent of the reporting 
operators worked at least 2,000 hours off-farm. 

Retired operators worked the fewest hours on their 
farms and were least likely to report working off-faxm. 
When they did work off-farm, they worked fewer hours 
than operators with another occupation and a similar 
number of hours as operators with fanning as their 
major occupation. 

As pointed out above, most gross sales (82 percent) 
were accounted for by the 45 percent of operators who 
reported farm or ranch work as their major occupation. 
However, there was variation within this category in 
terms of size of farm and hours worked onfarm. Some 
operators in this category had noncommercial farms, 
and 20 percent worked off-farm. Sales were actually 
concentrated among “lull-time commercial farms ” 
defined here se> farms with sales of $50,000 or more and 
ac operator whose major occupation was farm or ranch 
work (or hired manager) and who worked at least 2,000 
hours per year on the Com. Full-time commercial farms 
made up only 21 percent of all farms, but accounted for 
76 percent of the value of gross sales in 1993 (fig. 15). 


Age 

Farm operators have a relatively older age structure than 
other workers, with 72 percect 45 years of age or older 
and 49 percent age 55 or older (table 8). In comparison, 
46 percent of all self-employed workers in nonagricul- 
tural industries in 1993 were age 45 or older, and only 
22 percent were age 55 or older (U.S. Dept. Labor, 
1994, p. 21 1). About 27 percent of all fenc operators 


Share of farms and gross farm sales for full-time 
commercial farms and other farms, 1993 

Fun-time commercial farms account for 21 percent of farms, 
but 76 percent of sales 



Note: FulMtoo to*MTCUI fxrra Ifflvs Sites oTSSBJM# or now. ar*vi open,*. 

.m major oecvoattM te maraaor ard « 1C »»<ed Jl *.Wl 
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Distribution, by age of operator, of farms, acres operated, gross cash income, and gross sales, 1993 

Young nn:) elderly operators account far snwffrsd shares of gross cash income and sales 



D"' : . . s": 10 15 20 25 30 

Percent 


Wk Farms ■ Acres operated 

E3 Gross cash Income ^ Gross farm sales 

Source: tcwurrtc. Res«srrt> Smvk«, compiled tarn the 1033 Fam Costs scd KefcutK Sunmn 


were at least 65 years old in 1993, according to the 
FCRS, compared with only 7 percent of the nonfarm 
self-employed. 

Young operators (less than 35 years of age) account for 
the smallest share of farms (fig. 16). Young operators 
and elderly operators (65 years of age or older) account- 
ed for similar shares of gross cash income and gross 
sales. The elderly, however, controlled a larger share of 
acres than young operators. The elderly tended to farm 
on a smaller scale than other operators. They had farms 
with smaller average acres, smaller average gross sales, 
and smaller average gross cash income than the other 
age groups (table 8). 

“Elderly’' and '‘retired” are not synonymous, as far as 
farm operators are concerned. Not all fanners age 65 
years and above are retired, and elderly operators who 
are not retired still work a substantial number of horns 
on their farms. Nonretired elderly operators numbered . 
282,000 in 1993, and they worked an average of 1,685 
hours per year onfarrn. Approximately 21 percent of 
retired operators were younger than 65, and retired 
operators worked an average of only 685 hours oofarm 
per year (Hoppe, 1996b, p. 3). 

Operators of commercial farms tended to be younger 
than operators of noncommercial farms. Forty-one per- 
cent of commercial farm operators were less than 45 


years of age, compared with only 24 percent of opera- 
tors of noncommercial farms (fig. 17). Conversely, only 
12 percent of commercial farm opera tors were age 65 or 
older, compared with 33 percent of operators of non- 
commercial farms. 


Age of operators by sales class, 1993 

Operators of commercial farms lend to be younger 



0 55-64 yesra Q® years or more 
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Fducation 

Smaller farms tended to he operated by individuals 
with lower levels of education Operators with less 
than a high school education had the smallest average 
acres operated, average gross cash income, and aver- 
age gross sales (table 8). About 85 percent of operators 
with less than a high school education ran noncom- 
mercial farms, compared with about 70 percent of each 
of the othei educational groups. Low educational 
attainment was closely related to age. About half of 
operators with lcs9 than a high school education were 
at least 65 years old (fig. 18). 

High school graduates accounted for more ct the oper- 
ators (41 percent), acres operated (37 percent), gross 


cash income (37 percent), and gross sales (37 percent) 
than any of the other educational groups. College grad- 
uates, 16 percent of the total, operated the fewest cum- 
ber of farms. However, college graduates and operators 
with some college had the largest farms in terms of 
average acreage, average gross cash income, and aver- 
age gross sales (tabic 8). 

Education will become even more important in the 
future for those who want to succeed in farming. In the 
past, farm operators were less likely ro graduate from 
high school than the U S. population in general. The 
gap in high school graduation between farm operators 
and the U.S. population has largely disappeared, but a 
smaller percentage of farm operators arc college grad- 
uates (Bellamy, 1992, p. 37). . 


Percent of operators age 65 years and more by educational attainment, 1993 

Operators with less than a high school education are most likely to be elderly 
Percentage 65 y&ara or more 



Less than nigh High school Soma college College 

school 
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Farm Operator Household Dependence on Farming 


than SI 0,000 in 1993, as did 14 percent of all U.S. : . : 
households (fig. 19). At the other extreme, 25 percent of 
farm operator households reported household Income of 
$50,000 or more. Approximately 29 percent of all U.S . 
households had incomes in that range. 

For most farm, operator households, off-farm income 
was the major source of income. Farm operator house- 
holds received an average of only $4,800 from farming 
in 1993, while off-farm sources averaged $35,400 (fig. 
20). Off-farm wage and salary jobs were the single most 
important source of off-farm income, accounting for 46 
percent of total farm operator household income during 
the year. Dependence on off-farm income, however, dif- 
fered by farm and operator characteristics. 

Variation by Farm Characteristics 

Saif . s class of farm. The 1.5 million households associ- 
ated with noncommercial farming operations pull down 
the average income from farming (table 10 and fig. 21). 
Households with noncommercial farms had, on average, 

; •• V : .V ■ " ' ■■■■ ' • 

FCRS Household Data 

The FCRS collects information about farm operator households, including their farm and off-farm 
income. Farms not closely held by the operator and members of the operator’s household (nonfamily 
corporations, cooperatives, and farms with a hired manager) are excluded from the household data. 

Thus, the information presented in this section of the report represents only the households of opera- 
tors with farms organized as individual operations, partnerships, and family corporations. These 
households operated 99 percent of all U.S, farms in 1993. / 

As discussed earlier, the FCRS collects information only for the primary operator in cases where the 
faun has more than one operator. Similarly, household income data is available only for the house- 
holds of primary operators. Any other households associated with the farm are excluded. 

Farm income received by the household is defined in the FCRS as net cash farm income (less depreci- 
ation) adjusted for the share of income received by the operator's household in the case of multiple- 
household farms. This definition is consistent with the Census Bureau’s definition of self-employment 
income, which allows comparing incomes of farm operator households and other U.S. households. 

Total operator household income includes all the income that all household members receive from all 
sources, both farm and off-fanii. Using only farm income would understate the farm household’s 
income for comparison with other households. Off-farm income includes off-farm wages and salaries, 
the net income of any nonfarm business, interest and dividends, and any other cash off-fann income 
received by household members. A more detailed discussion of operator household income appears 
in appendix A. 


Farm operator households typically receive income from 
several sources, and 88 percent of their total household 
income came from off the farm in 1993. Off-fann 
income is critical to the financial well-being of many 
farm households, offsetting some of the low average 
farm income discussed above. The relative importance 
• of farm and off farm income, however, varies widely 
among different types of Sum households. This section 
of the report examines how farm households’ income 
levels and dependence on farming vary by farm and 
operator characteristics. A brief discussion of FCRS 
household data appears iri the box below. 

Level and Sources of Household Income 

In 1993, the average income of farm operator house- 
holds from all sources ($40,200) was similar to the 
average for all U.S. households ($41 ,400). However, 
there was much variation b the level of income among 
individual farm households, just as there was for all 
U.S. households. For example, 19 percent of farm oper- 
ator households reported a household income of less 
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Distribution of farm operator households and total U.S. households, 
by total household Income category, 1993 

Farm households and households in general have shnUar income distributions 


less than $1 0,000 





S25.999-$49£99 f 


$50,000 or more 





Percent 

| Farm operator households [Z U.S. totat households 


ft Rftswwh Sowfei, eompilM tom the tS.OJ Farm Casts 


Sources of income for average farm operator household, 1993 

Because so many farm households depend on off-farm jobs and income, average farm income 
accounts for only 12 percent of total household Income 


Wages and salaries 
$16,508 


Off-fanr business income 
$6,736 



Other off-farm income 
$7,398 


Interest and dividends 
$2,796 
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Table 10— farm operator households and household income, by selected c haractsri st ies, 1093 

- Pt;tento* 

Mean Sham from J.S. uvot-i-ie 

fct-Jn Sources' hc.sehnll KCCtHC 2 


Households 


household income 


Operator's age: 

Less than 35 years 
35-44 years 
45-54 years 
55-64 years 
65 yearn or older 

Operator's education: 
Less than high school 
High school 
Somo college 
College 


RSC 3 


A ' operator households 

2,035.692 

2.3 : 

Sales class ol farm: 

Noncommercial 

. 1,498,461) 

3.1 

CoTireicia! 

537.232 

2.1 

SthII 

206,402 

4j8 

Lower medium 

221,184 

3.3 

Upper medium 

68,278 

5.3 

Large and superiaryt 4 

. 41,368 

S.7 

Organization; of farrrc 

individual 

t. 859.231 

Z.5 

Partnership ; 

124.399 

6.9 

Family corporation 

52.062 

9.3 

Type of farm:* 

Cash grains 

348.410 

3.9 

Other crops 

486.866 

5.5 

Beef. Iwgs, or sheep 

957.000 

. 3.7 

.Dairy 

138,466 

45 

Other livestock 

104.911 

11.6 

Major fenr.ing region: 

Northeast 

142,268 

6.3 

Lake States 

217.02S 

7.3 

Com Belt 

414,688 

4.8 

Northern PtairtS 

186,629 

7.8 

Appalachian- • 

297,025 

5.2 

Southeast 

153.015 

: 70 

Delta 

113,563 

9.5 

Southern Plains 

249,756 

7.3 

Mountain 

114,844 

M 

Pacific 

145,973 

12.4 

Operator's occupation: 

Farming 

919,044 

7:4 

Other occupation 

769237 

4.4 

Retired 

347.410 

7.3 


lao/ioi 

394,137 

471.458 

433,343 

555,352 


472.721 

840.573 

412,779 

309,613 


5.1 


Collars 

40,223 


42,066 

66,008 

153,328 


35,530 

54,094 

67,646 


35.388 

35,029 

38,586 

36.373 

38,603 

46,972 

34,833 

43.313 

39,977 


67,51 


36,117 

51.322 

26.507 


33.065 

41,934 

52.125 

45,390 

27.214 


24,548 

36,819 

47,833 

63.250 


Percent 


6.2 


RSE 3 


fi'jccnt 


hncorne tromolf-frrm sources sun ac mao tiao 100 per«"lo< low tarsoot, IB income » Urm .neon* tt 

•MtS’o huttaho S income Divided 6v U K mean householu krtoma t$41 .426) from tha Cur rbnt Pu^Ailnw Survey (U. 5 Dapt-Ccom. Bu. a.-., IsSj,. 

•The : t ls*v» stardom emr <ftSC> povWn* (•» nw« oi ewfeaUng the survey resuis. A smetef RSF IndtOtUrs S'*«« 0» M MiKMle ror more 

i no: yi lh» ho* on <fc1a tswrCM cr apoenc* 0 

•The sige and svperis’oe oolcfin-ies were cuintiuico due to sample see considerations. 

h-|vera:t r ,uTC»v^ac used ratter then uxidiio lo campte s^econsldiirairons , , . iK „. . 

Sierce. tcoromlr Research Serves. compPed 1mm the 1W3 F.ain CceU and Returns Survey. Date 9® from tha farm operalu hcu.eho«J suhtet of the FCRS. 
See text K< mo-o .nfor-nalion. 
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Mean income by source for farm operator households, by farm sire category, 1993 

On avenge. households with smart farms arc very lUrpcndent pa off-tom income, 
while households with large terms depend more on tom income 



8 u»c* Economic IWw# 6orvi«. tonpllwl ftwrvlhe *99J KmCoiil and R»iu™ 


negative farm income, and off-farm income accounted 
for 108 percent of total income. These generally were 
not low-income households, because their average 
household income was 86 percent of U.S- average 
household income in 1993. 

For households with commercial operations, farm 
income made an important positive contribution to total 
household income, accounting for half of total house- 
hold income. The average income of $53,100 for com- 
mercial farm households in 1993 was significantly high- 
er than the average of $35,600 for noncommercial farm 
households, and the average of $41,400 for U.S. house- 
holds overall. 

Among households with commercial farms, dependence 
on off-farm income decreased as farm she increased. 
Households running large and superlarge farms had 
the highest average household income at $153,300, 
and only 2 1 percent of their household income was 
from off- farm sources. Households with farms in the 
upper medium category had the next highest average 
household income, with farm income the dominant 
source Most of the apparent differences in average 
household income among hums in the smaller commer- 
cial and noncommercial size categories were not 
statistically significant 


Organization of farm. About 91 percent of farm opera- 
tor households were associated with farms legally orga- 
nized as individual proprietorships. Households associ- 
ated with partnerships (6 percent) or family corporations 
(3 percent), however, had significantly higher average 
household income, reflecting differences in farm size 
(table 10). Average household income for both of these 
groups also exceeded the U.S. average for 1993. 

Households in all three groups had, on average, similar 
amounts of off-fann income. But, off-farm income rep- 
resented only 54 percent of total household income for 
operator households with family corporations, and only 
71 percent for operator households with partnerships, 
compared with 91 percent for households with 
individual proprietorships. 

Type of farm. Average household income did not vary 
significantly among the different farm types, except that 
households with farms in the “other crop” category had 
higher average household income than households with 
beef, bog, or sheep farms (table 10). However, depen- 
dence on off-farm income varied among farm types, 12 


11 Pei cent of income Trent off-farm sources did not differ by * sta- 
tistically significant amount between beef, hog, or sheep farms and 
other livestock farms 


32 * Structural and Financial CharacJurtetics ol U.S. Farms. 1993/AtB7?fi 


Economic Research Serviee/USOA 




1355 


byc8U.sc different types of faims have different labor 
and management requirement?. 

Households with dairy farms, for example, were the 
least dependent on off-farm income. Dairy farms axe 
labor-intensive, limiting the hours that operators and 
other household members can devote to off farm jobs 
(fig. 22). In 1993, dairy farms had the highest average 
hours worked by both operators and their spouses. 

Other commodity specializations require less labor. For 
example, almost half of farm operator households had 
beef, hog, or sheep farms, which are generally less labor 
intensive. On average, off-farm income accounted for all 
of these households’ income in 1993 (table 10). As men- 
tioned earlier, the beef, hog, or sheep category is largely 
made up of cattle farms, which often have relatively 
flexible labor requirements that fit well with an off-farm 
job Or retirement. 

Region. Farm operator households in every region 
relied heavily on off-farm income. Differences in aver- 
age farm operator household income among the 10 
major farming regions were not significantly different, 
with the exception of the comparatively high average 
for the Pacific Region (table 10). 15 The average income 


1J The difference between the Pacific Region and the Southern Plains 
was significant at the 90-percent level. 


nf $57,60(1 for farm households in the Pacific Region 
was also significantly higher than die average foi ojatre- 
tor households overall. 

Variation by Operator Characteristics 
Operator’s occupation. Approximately 45 percent of 
operator! reported farm or ranch work as their major 
occupation in 1993 (table 10). Their avenge household 
income was lower than the average for farm households 
overall, arid their share of income from off-farm sources 
was lower. 

The comparatively low average household income for 
operators reporting farm or ranch work as their major 
occupation resulted more from low off-farm income 
than from low farm income. Average income from farm- 
ing for these households was $13,900, while operators 
reporting they were retired or had another occupation 
lost money farming. However, income from off-farm 
sources offset negative farm income for those two 
groups. As a result, more than 100 percent of their 
household income came from off-farm sources. 

Among the occupational categories, operators in the 
"other occupation” category had the highest average 
household income. Tlus was ihe only occupational cate- 
gory for which average household income exceeded the 
average for all U.S. households. 


f'CUitf.M' 

Average hours worked per year onfarm by farm operators and their spouses, by type of farm, 1993 


Average hours worked for both operators and spouses was highest on dairy farms 
Cash grains 
Other crops 
Beef, hogs, or sheep 
Oaiiy 
Other livestock 

Total 

0 1,000 2,000 3.000 4,000 5.000 



Average hours worked per year 




Structural and Financial Characteristics of U.S. Farms, 1993/AIB-728 ❖ 33 


Economic Research Seivico/USDA 




1356 


Operator’s age. As with all I J.S. households, the avci- 
agc iucoiiio of fain operator households varied with 
householder age (table 10). Average income for farm 
households, however, was similar to the corresponding 
average for U.S. households with heads the same age. 
To- example, farm households with an operator at least 
55 years o'.d had '.a average household income of 
$27,200, which was similar to the $26,000 average for 
all U.S, households with a householder the same age. 

Farm operators, were, on average, older (54 years) than 
the average householder (48 years), reflecting the higher 
percentage of operators over the age of 65. Twenty- 
seven percent of operators were 65 years old or older in 
1993, compared with only 21 percent of all U.S. house- 
holders. Because farm operators do not generally have a 
required retirement age, older operators often choose to 
reduce thciT farming activities and farm on a smaller 
scale, thus delaying full retirement This is reflected in 
the composition of these households’ income, 96 per- 
cent of which came from nopfarm sources. 

Operator’s education. Average household income tends 
to increase with the level of education attained by the 
household head. Households of far m operators who 
reported some college or a college education had aver- 
age income above that of all operator households, while 
those with high school or less had beluw-average 
Incomes (table 10). These differences related mostly to 
differences in average off-farm income, which increased 
consistently with education. 

Only 15 percent of the farm operators reported obtain- 
ing a 4-year college degree, compared with 24 percent 


of all U.S. householders. Their average household 
income, however, was comparable to that of similaj.y 
educated U.S. householders. 

Farm Dependency Categories 

To summarize the variation that exists in farm house- 
holds’ dependence on. fanning, farm operator house- 
holds were grouped into categories based on. the ratio of 
their farm income to total household income. Six cate- 
gories of farm operator households were created: five 
with positive household income and a sixth with nega- 
tive household income (table 11), ; 

Based on this classification, most households were not 
heavily dependent on farm income and the largest num- 
ber of households were classified in the lowest farm 
dependency category, with positive household income 
and a loss from farming. These households had an aver- 
age household income of $38,500 in 1993. 

Households most dependent on farm income, those with 
75 percent or more of their income from fanning, 
accounted for only 11 percent of farm households. 
These households had the highest average household 
income, $68,600. 

Households with negative household income accounted 
for 7 percent of the households, and their average 
household income was -$28,400. The farms operated by 
these households were generally larger than average in 
terms of average gross cash income and average acres 
operated (app. tables 19 and 20). Large farms can have 
abadyear. . 


Table 11— Farm operator households and household incom e, by farm dependency ca te gory, 1993 

_ _ — , ~ Percent of 


Farm dependency category 

Households 

household income 

household income’ 


Number 

RSE* 

Dollars 

RSE 1 

Percent 

All operator households 

2,035,692 

23 

40.223 

2.B 

37 



931.229 

4.(1 




0-24 percent from farming 

400.130 

5.4 

43,574 



25-49 percent from fanning 

156,635 

6.1 


-.£5 ■ 


5074 percent from farming 

112,634 

6.8 




75 percent or more from fanning 

231.340 

4.0 


■ 4.5 ■- 

186 

Neoalive household income 

151.674 

7.0 

-28,303 

8.6 

IK 


Hal*: nc=riot compvt«l. 

'Moan housetioid iraom e divided ay U S. moan household income ($4 1 .423*. 
rihe relative standard error (R3H) provides the means of eralualtog #ie survey 
nation, see tho bo* wi data source S or ap penfli* 8. 

Soixce; Economic Research Scrvtaa, compiled from We 1993 Farm Costa and Returns Survey. Data 

Saa text to rpors Information. 


smaller RSE Indicates great™ reiiabSty of the estimate. For more Infat- 
b from tie term operator household subset af the FCRS. 
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Economic Satisfaction 

In the IW survey, fanu operators were asked about 
their levels of satisfaction with four components of 
their income and thcii overall standard of living: 

• baiaiing/ranch.ng as a source of income 
« Oft- 'arm work as a source of income 

• Other ofT farm income, such as pensions. Social 
Security, investment income, etc. 

• Standard of living (bousing, car, furniture, recre- 
ation, etc.). 

Responses were coded on a scale of l to 5: 

1 Very satisfied 

2 = Somewhat satisfied 

3 ® Undecided 

4 - Somewhat dissatisfied 

5 -- Very dissatisfied. 

The average total score for alt farm operators was 
2.3, indicating tbat farmers were slightly less than 
“somewhat satisfied” (table 12). At the U.S. level, 
farm operators expressed the highest levels, of satisfac- 
tion with their standard of living, with an average 
score of 1.7. Of those responding, 48 percent indicated 
that they were very satisfied, and 39 percent indicated 
that they were somewhat satisfied with their standard 
of living (fig. 23). 

The highest levels of dissatisfaction were expressed 
with forming/ranching as a source of income, with an 
average score of 2.8 (table 12) and with more than 
one-third of the respondents indicating that they were 
either very or somewhat dissatisfied (fig. 23). The next 
highest levels of dissatisfaction were with off-farm 
work and other off-farm income as a source of 
income, which received average scores of 2 2 and 2.5, 
respectively (table 12). But, only a small share of 
respondents expressed dissatisfaction with either 
component (fig. 23). 

Farm operators in Ihe highest farm dependency and 
negative household income categories expressed high- 
er than average levels of overall dissatisfaction with 
their overall economic situation (table 12). Farmers in 
the negative household income category expressed sig- 
nificantly higher levels of dissatisfaction than average 
with off-farm work as a source of income and with 
their overall standard of living. Fanners in the highest 
dependency categories reported above-average levels 
of satisfaction with farming as a source of income. 

But, they were significantly more dissatisfied with off- 
farm work as a source of income. 


Making a Living Farming 

The majority of farm operator households do not make 
enough farm income to rely on it alone for a comfort- 
able living. However, some operator households 

receive farm income near or above the average house- 
hold income for all U.S. households. Examining the 
characteristics of these operator households gives an 
idea of the types of farms that can piovide an income 
equal to the average for all U.S. households, without 
reliance on off-faim jobs or income (table 1 3). 

Three groups were defined according to whether the 
household's income from farming alone in 1993 was 
below, about equal to, or above the average U.S. 
household income for the year. "About equal to the 
U.S. average" was defined as 135,000 to $49,999. This 
income range was selected because it was consistent 
with published Census Bureau income categories, and 
because it included the U.S. average household 
income of 541,400 for 1993. 

In 1993, there were approximately 64,000 farm opera- 
tor households (3.1 percent of all form operator house- 
holds) whose farm income alone was about equal to 
the average U.S> total household income. These farm 
operator households’ average total household income 
was almost $60,000, because they received substantial 
amounts of off-form income in addition to their large 
farm income. An additional 5 percent of farm operator 
households had income in excess of 549,999. 

Farm operator households in the two groups with form 
income more than $35,000 were associated with medi- 
um- to large-size commercial forms. These farms were 
more likely to he partnerships or family corporations 
than the farms of households with less than $35,000 in 
form income. Farm operator households with form 
income in excess of $35,000 were also more likely to 
operate cash grain and dairy farms, and less likely to 
operate beef, hog, or sheep farms. 

There also were regional differences among the three 
groups. Farm operator households with farm income 
about equal to the U.S. average household income 
were more likely to be located in the Lake States than 
households in the other two groups . Farm operator 
households with farm income below the U.S. average 
household income were more likely than households 
in the other two groups to be in the Appalachian 
Region, while those with form income above the U.S. 
average were more likely than households in the other 
two groups to be in the Pacific Region. 
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Levels of satisfaction with income components. 1993 

I he largest share o' respondents «r> a# lour questions relating to satisfaction with their Income components was, 
overall, somewhat satisfied 



More than one-third of respondents expressed that they were either very or somewhat dissatisfied with 
farming as a source of imeome 

[ j Very satisfied 

a 31% 


Somewhat satisfied 
[23 Undecided 
[?$ Somewhat dissatisfied 
yj| Vary dissatisfied 



| 22% 



Farming 





mmmmm w* 


Only about one opt of every fen respondents expressed dissatisfaction -with off-farm 
work as 0 source of income ; ■ 


| 31% 



Dissatisfaction with other off-farm income, such as pensions. Social Security, and 
investments iwas also comparatively low 


Other off-farm 
income 



Satisfaction with standard of living, considering such Hems as housing, car, furniture, 
and recreation, was expressed by most respondents 


Standard of 
living 



■t&jn*, U Jirlxi t»n* It Ion K (meent. 
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Table 13— Household income and selected characteristics, lor farm operator households rocoieintl farm 
Income below, about equal to. or above the aveiage income for all U.S. hou sehold s. 1993' 


Farm income lo the household 


Number cf operator siousehotofc 
Poreort of operator households 


Operator bojsoFolt) income 
Farm income 
Ofl-fer m income 


Households wilti aft-fotm income 

Sales class of farm: 
Noncommercial 
Commercial 
Small 

Lower medium 
Upper medium 
Large and superlarge 3 

Organization of farm: 

Individual 
Partnership 
Family corporation 

Type of form: 4 
Cash grains 
Other crops 
Reel, hogs, or sheep 
Dairy 

Other livestock 

Major farming region: 

Northeast 
Lake States 
Corn Bell 
Northern Plains 
Appalachian 


Dsjta ' 

Southern Plains 
Mountain 


15.7 

23.9 

-193 


IX 

10 . 6 . 

20.0 


6.7 


About equal to 
U.S. average 
(335,000 ■ 549,999) 


Dalian per household 

59,601 ■ 3.0 

41,364 0.7 

18,217 9.6 

Percent of households 
STJu 2.4 


15.6 
233 

21.6 


17.5 

26.7 

1B.7 


6.6 

4.9 


12.3 

16.3 

15.4 

14.4 
25.1 


19 0 

14.4 
16.2 
21.9 
23.6 
312 

25.5 

23.5 
3018 


U.S, average 


Estimate 

103,971 


154,403 

127,726 

26,677 


37.6 
26 9 
22.3 


75.3 

13.9 

10.8 


30.2 8.6 

30.2 10.0 

. 21.3 12.6 

16.0 7.9 


13.2 
13.9 
10.0 
12.6 
T3.7 

23.3 

15.4 

17.4 
13.8 
16.0 


8.1 

16.4 


Note; d^Data insufficient for disclosure. In some categories wilh sufficient dele, ■ 
nrmnot appllcflblB. 

’In this Wile, feroioporater households ara ctesslficd by their form Income relabv 
(U.5. Dept Comm., Bur. Can.. 1996). See text for more detail. 

*The relative standard enbr (RSE) provides thu means of evaluating thB survey n 
malfon, see the box on title sources or appends B. 

1 Tha large and superterge ci'tegoites were eombtoed due to c ancle 
•Five categories were used rather than Ian bocausa of sample «e 
Source: Economic Recaarch Service, compiled from fhs 1993 farm Costs 
See last for more information. 


aie not provldod lo prevent disclosure hi categories wih insufficient data. 
S mean twusehold Income (£41.423) from the Current Population Survey 
A smaller KSE Indicates greater reliability of Hie estimate. E 


relnfor- 


Retums Survey. Data are front the form operator household subset of thB FCRS. 
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Farm Operators and THeir Communities 


One iijikagc between operator households and their 
communities is the income received by farm households 
from off-farm sources, just discussed above. Another 
linkage is r arm nnd operator household purchases. 

. This section examines the distance that members of 
operator households travel wheu they make purchases. 
Later, operators' satisfaction with their communities 
is examined. 

Distance to Sources of Purchases 

The- long-term decline in farm numbers and expansion 
of farm size may have affected local purchases by farms 
and farm households in two ways. First, with fewer 
farms and fewer farm households, total spending in 
local communities may have declined, if no other indus- 
tries expanded as the number of farms declined. Second, 
larger Sums and their households may trade with more 
. distant suppliers. 

The 1993 FCRS addressed the second point by collect- 
ing data on where farm operators purchased various 
items. In particular, the FCRS asked farm operators 
how many miles it was between their house and where 
they bought: • 

* Household supplies (groceries, clothes, supplies for 
the home, etc.) > 

* Durables (cars, trucks, furniture, and household 
appliances) 

■ Farm machinery (excludes trucks, but includes 
implements) 

* Farm supplies (seed, feed, chemicals, parts, fuels, and 
other farm-related goods and services, excluding farm 
machinery). 

The FCRS data suggest that operators generally do not 
travel particularly long distances to make purchases. 
Fears that large numbers of farm operators bypass 
local suppliers may be exaggerated, at least according 
to the FCRS. 

At the U.S. level, die average distances to sources of 
household supplies (12 miles) and fern supplies (13 
mi}es) were less than the average distances to sources of 
durables (20 miles) and farm machinery (21 miles) 
(table 14). Many smaller towns have stores where oper- 
ators can buy household and farm supplies. Farm opera- 
tors may have to go farther to find towns selling the 
more expensive (and less frequently purchased) durables 


and farm machinery. Regardless of type of purchase, 
however, most purchases are made fairly close to home. 

The same pattern— smaller distances for household and 
farm supplies and longer distances for durables and 
farm machinery — generally prevailed when operators 
were categorized by various characteristics. However, 
some differences between die average for farm supplies 
fnd the averages for durables and farm machinery were 
significant only at the 90-percent level. And, some dif- 
ferences for operators with a corporation or a partner- 
ship were cot significant at either the 95-percent or the 
90-percent levels. 

Retired operators tended to spend closer to home. They 
traveled shorter distances to buy household supplies and 
farm machinery than operators reporting farming or 
another major occupation. Retired operators also trav- 
eled shorter distances to buy farm supplies than opera- 
tors reporting farming as their major occupation. 

At the other extreme, operators reporting farming as 
their major occupation traveled greater distances than 
the two other occupation groups for all four categories 
of purchases. Half of the differences between operators 
reporting farming as their major occupation and the 
other occupational groups were significant only at the 
90-peiccnt level, however. 

Operators of commercial farms traveled greater dis- 
tances than operators of noncommercial farms, on aver- 
age, for all four categories of purchases . Average dis- 
tance did notvary by organization for any purchase cat- 
egory. On the other hand, nonfamily corporations were 
excluded from table 14, and they may have purchased 
more from distant suppliers. 

Operators traveled longer distances for household sup- 
plies and durables in nonmetro than In metro areas. The 
longer distances in nonmetro areas may reflect the 
lower population densities in nonmetro areas (22 per- 
sons per square uule) compared with metro a.-eas (291 
persons per square mile) 5 ' 1 Low population demines 
indicate less dense settlement patterns and greater dis- 
tances to suppliers Metro-nonmetro distance differences 
for purchases of farm machinery and farm supplies were 
not statistically significant, however. 


’“Population densities axe from the 19V0 Census of Population. 
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Table 14 Distance to sources of purchases, by selected farm, farm operator, and county characteristics, 

1993 

Item 



Distance to mai 

n sources ot: 




Household suppGes 

Durables 

Farm machinery 

Farm supplies 


v<.w into 

• • Rse . 

Mean milss 

RSE 1 .. 

Mean miles 

RSE 1 

Mean miles 

RS0 ' 

Al tarn s arc ope-stnr* 

12". 

2.7: ■ . ..' 

. 20. . 

■ 2.7 

. 21 . 

■' 3.2 . 

13 

3.4 

Major ox JCJtijn: 

Faunirg 

Other occupation 

Reti'e: 

'' 14 :. 

11 

-9 

4.3 

3.7 

62 

.. 21 . 

13 ■ 

18 

3.6 
.4.2 

7.6 

23 

21 

16 

4.5 

5.0 

7.2 

14 
- 13 
.12 

3.9 

6.7 

7.9 

farm size category: 


3.0 

19 

3-2 

19 

3.6 

■■ 13 ; 

4.3 

. Commercial 

-... 14 ' 

■ Sii 
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Metro 

10 

3.6 
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. '■ 4 ' 4 . . 

'Thu relative standard tttpr [KSEj provides thB 

means of evaluating the survey results. A smaller RSE indicates greater reliability or the esfimaia. For more infer- 


mutton, see She box on data sources ©? appendix B. .... , . , , ; ^ 

SDurcet Ecanorr*: Research Serves, compiled from the 1903 Farm Costa and Returns Survey Date are from the farm operator household SUOsel of the FCRS. 
Sw text tor more ^formation. Only the Farm Operator Resource version cotected inter matton on distance to sources of purchases. 


As expected, nwimetro operators traveled longest dis- 
tances for all fotir types of purchases in nonadjacent 
counties than in adjacent counties. (Adjacent-nonadja- 
ccnt differences for durables and farm supplies were 
significant only at the 90-percent level.) Nonmetro 
counties adjacent to metro areas are closer to suppliers 
in metro areas. In addition, adjacent counties have a 
higher population density (35 persons pd square mile) 
than nonadjacent counties (15 persons per square mile). 

Population density was much less in farming-dependent 
counties (8 persons per square mile) than in other non- 
metro counties (27 persons per square tnile). 
Nevertheless, the only statistically significant difference 
between farming-dependent and other nonmetro coun- 
ties was for durables. 

Community Satisfaction 

During the 1993 FCRS, operators were asked about 

their satisfaction with different aspects of their commu- 


nities. Specifically, operators were asked questions 
about their satisfaction with: 

• Their community as a place to live 

• Their housing 

• Their involvement with fanning/ranching 

• Off-farm job opportunities. 

As with the questions about economic satisfaction, 
revsponses were coded on a scale of 1 to 5 with l being 
“very satisfied” arid 5 being “very dissatisfied.” Results 
arc presented by operator household dependence on 
fanning (table 15), to be consistent with the information 
presented earlier for economic satisfaction, hi addition, 
satisfaction is also presented by roetro-nonmetro status 
and county type, to see if satisfaction differs by type 
of community. - '• 

Farm operators generally were satisfied with their com- 
munities. About 33 percent of all oper ators were “very 
satisfied” and another 56 percent were “somewhat satis- 
fied” with their communities overall (fig. 24). Operators 
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Levels ot operator satisfaction with the community, 1993 

farm operators were very satisfied or somewhat satisfied with their communities overall 



[ | Very satisfied 
Somewhat satisfied 
23 Undecided 
H Dissatisfied 1 


About three-fourths of operators were very satisfied with their communities as places to live 


and with their housing 



[”j Very satisfied 

Somewhat satisfied 
23 Undecided 
[S] Somewhat dissatisfied 
H Very dissatisfied 


About 36 percent of farm operators were very satisfied or somewhat satisfied with 
their involvement in farming 



Most operators were very satisfied or somewhat satisfied with off-farm Job opportunities. 
Bui, one -third- wore undecided 



SotTCK fmnt R*S««1L Sarrfcs. COOTHIod from the 1 933 F3tro Costs sue ftKums Sarvejr, FarmOpomlm Rmimicb v«raien. 
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Wffs actually more satisfied with iheii communities 
than with their economic situation. The average total 
score for economic satisfaction was 23 (table 12), 
which is between “s oraewhat satisfied” and “undecid- 
ed” while the average total score for community satis- 
faction was 1 .7 (table 15), winch falls between “very 
satisfied" and “somewhat satisned” 

At the U S level, farmers were more satisfied with their 
community as a place to live (average score of 1 3) and 
with their housing (average score of 1.4) than with their 
involvement in fanning (average score of 1.7). Still, 
over half (57 percent) of operators were "very satisfied” 
with their involvement in farming (fig. 24). Operators 
were also more satisfied with their involvement with 
fanning (table 15) than with fanning as a source of 
ijjcpiae (table 12). 

U.S. operators were least satisfied with off- farm job 
opportunities (average score of 2.3), regardless of 
dependence on farm income and location (table 15). The 
relatively high score for off-farm job opportunities 
resulted more from a large percentage answering 
"undecided” rather than large percentages expressing 
dissatisfaction (fig. 24). 


Only three statistically significant patterns appeared in 
the variation of the components of sa tisfaction by farm 
dependency or location (table 1 5). hirst, the two groups 
receiving at least 50 percent of their income from farm- 
ing were slightly more satisfied with their involvement 
with farming than were the other dependency cate- 
gories. 15 This seems reasonable, since these groups 
were the most involved in farming, as far as the origin 
of their income was concerned. Second, operators with 
either a loss from farming or between 0 and 24 percent 
of total household income from farming were more sat- 
isfied with off-farm job opportunities than were the 
other income dependency categories . (Some of these 
differences were significant only at the 90-percent 
level) Operators in these dependency categories were 
the most likely to liave a nonfanrt major occupation. 
Third, operators in farming-dependent counties were 
less satisfied with off-farm job opportunities than were 
their counterparts in other nonractro counties or in 
metro counties. 


''The difference between the SO to 74 percent and negative income 
categories was r.ot statistically significant, however. 
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Discussion and Implications 


Thi: in formation presented above has four major iinpli 
cations important to understanding farms and form oper- 
ator households today and in the future: 

• U.S. farma are diverse, and much variation within the 
industry is hidden by U.S. averages. 

• Production of farm products is more concentrated 
than in the past, but concentration is not entirely a 
recent development 

• The share of operators at least 65 years old is large, 
but finding replacement farmers may not be as severe 
a problem as suggested by operator age statistics. 

• Farm operator households, on average, depend heavi- 
ly on off-farm income, but dependence on off-farm 
income varies by farm and operator characteristics. 

U.S. Versus Group Averages 

One should be cautious when using broad descriptions 
of farm businesses based on U.S. averages, which can 
hide much variation among various groups of farms. For 
example, U.S. farms averaged $73,700 in gross sales in 
1993, But, the averages for farms run by operators 
reporting farming or hired manager as their major occu- 
pation ($135,000 and $546,300, respectively) were 
much more than the averages for farms run by operators 
reporting another occupation or retired ($L9,300 and 
$7,600, respectively) (table 8). Operators reporting 
fa rmin g or hired manager as their major occupation also 
accounted for 88 percent of U.S. gross sales (fig. 14). 

Using U.S. averages makes sense for some purposes. 
When following trends in farm size, for example, 
examining changes in U.S. average gross sales (or 
average acres) over time is reasonable. For other pur- 
poses, however, focusing on a particular group may be 
more appropriate. 

Which group should he the focus depends on the topic 
under consideration. Farm policy discussions, for exam- 
ple, may focus on the farms that produce the bulk of 
farm output, such as farms whose operators report farm- 
ing as their major occupation, commercial farms, or 
fiiU-tiine commercial farms. This does not mean that 
smaller farms should be ignored. Separate information 
for other groups of farms can also be presented. 

Concentration and Industrialization 

In farm structure discussions, concentration of produc- 
tion is now a bigger issue than the declining number of 


farms (Stanton, 1993b). Compared with earlier years, 
farm production has become much more concentrated. 

As shown by census of agriculture data, 17 percent of 
U.S. farms produced 50 percent of farm sales in 190(1 
(Peterson and Bowks, 1993, pp 3-5), compared with 
only 3 percent of farms in 1992 (U.S- Dept Comm., 

Bui. Cen., 1994a, p. 47). The FCRS and census of agri- 
culture are consistent with each other regarding the cur- 
rent level of concentration, measured as smallest share 
of farms necessary to account for 25 percent, 50 per- 
cent, and 75 percent of agricultural production. 

Industrialization of agriculture is one facet of the 
increasing concentration in fanning, and the FCRS pro- 
vides current data about one aspect of industrialization: 
contracting. Farms with contracts produce a dispropor- 
tionately large Share of U.S. agricultural output. Farms 
with production or marketing contracts accounted for 
40 percent of gross sales in 1993, which is dispropor- 
tionately large, considering their 1 L-perccnt share of 
farms (fig. 7). 

The industrialization of agriculture, including the 
increasing use of contracts, is likely to continue. Among 
the possible positive effects of industrialized farming 
are more efficient production, less dependence on gov- 
ernment assistance, ar.d greater global competitiveness. 
Possible adverse effects include further depopulation of 
rural areas still dependent on fanning, damage to the 
environment (especially in the case of livestock produc- 
tion), reduction in tire family farm’s independence, 
abuses of market power, and the disappearance of open 
market price signals (Drabenstott, 1994; Erin and Smith, 
1994; Hamilton, 1994; Council on Food, Agricultural 
and Resource Economics, 1 994). In addition, teaching 
and research institutions serving agriculture may need to 
adapt in order to survive as the number of farms 
declines (Stauber, 1994). 

The ultimate effects of concentration and industrializa- 
tion will be dearer in the future. In the meantime, 
examining historical data and reviewing changes in 
other industries help keep discussions of presenter 
future concentration in perspective. The 17 percent of 
U.S, farms that produced 50 percent of U.S. production 
in 1 900 indicates that some concentration already exist- 
ed nearly 100 years ago. In addition, fanning is still 
much less concentrated than other industries. As pointed 
out by Stanton (l 993b, p. 66): 
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Hit; current policy debate about farm structure 
in pajt relates to how rapidly the hugest faun 
units wilt come to dominate production and 
marketing of key commodities witbin commer- 
cial agriculture. It is important to remember 
that the competitive structure of agriculture, 
characterized by many thousands of forms, 
stands in stark contrast to most industries in the 
United States, including those that sell inputs to 
farmers on one side and those that buy form 
products on the otter. Structural change, so 
important in fanning, is still modest when com- 
pared to the changes in farm machinery, meat 
packing, or the grain trade. 

Elderly Operators and Their Replacements 

Some analysts express concern over the high percentage 
of operators over age 65 (table B) and worry about 
replacement farmers. Eventual replacements for opera- 
tors currently reporting farming as their major occupa- 
tion arc particularly important, since these farmers 
account for most of gross sales (fig. 14). 

Some replacements could come from the pool of opera- 
tors with a major occupation other than fanning. 
Switching their major occupation to fanning would only 
be a temporary solution to the shortage of younger 
fanners, however, for operators reporting a nonfaim 
occupation could hardly be described as young. Their 
average age was 48 years in 1 993, only 5 years younger 
than that of operators reporting forming as their major 
occupation (table 9). Id any event, few operators with a 
nonfarm major occupation are likely to switch occupa- 
tions, because these operators currently have adequate 
income from off-farm sources (table 10). Few are likely 
to be interested in a greater commitment to fanning. 

The traditional pool of replacement fanners has been 
young people raised on farms (Gale, 1994, pp. 6-7). 
Beginning fall-time fanners are generally limited to 
people raised on farms, because much of the knowledge 
necessary to farm can be gained by growing up on a 
farm. The poo! of people raised on farms has declined 
because of ort-larm migration and declining number of 
children boiu to form women during recent decades. 
Nevertheless, finding replacement operators may not lie 
a real problem, according lo Gale (RDP, p. 22): 

Although form production will likely continue 
to grow at a modest pace, fewer farm operators 
w ill be needed to produce any given amount of 
food and f.bcr. The large cumber of farmers 


who are 65 or over car. be adequately replaced 
with a smaller number of new young formers, 
because older farmers generally have smaller 
farms and produce less than younger famieis. 

Gale concluded that the number of farms will continue 
to drop modestly and gradually without large increases 
in agricultural prices (1994, p. 34). Relatively stable 
demand for food and growing productivity will keep 
agricultural prices low and continue to force some pio- 
duccrs out • ' - 

Finding replacements may be less of a problem than 
suggested by operator age statistics. Retired faint opera- 
tors do not need to be replaced as they leave forming. 
They already have left forming. These operators classify 
themselves as retired and account for very little produc- 
tion (fig. 14), but they still are counted as farmers 
because of the $1,000 cutoff. Any replacement of these 
operators by younger operators has already happened. 

In addition, Q.S. form statistics undercount the number 
of young operators. Information is collected about only 
one operator per farm. At least some replacement farm- 
ers are currently working alongside older operators. 

Operator Household Income 

Most operator households rely heavily on off-farm 
income (table 1 1). About 48 percent of operator house- 
holds had positive household income in 1993 but a loss 
from forming. Another 20 percent had positive house- 
hold income but received less than 25 percent of Cheat 
total household income from farming. Off-farm income 
allows many farm operator households to maintain an 
adequate total income and remain in farming. 

Depending on off-farm income means that operator 
households have an interest in the nonform economy. 
The health of the local economy, nonfarm job growth, 
and the level of nonform wages are vital to many 
operator households. The status of retirement pro- 
grams and returns on investments are also important to 
retired operators. 

Dependence on off-farm income, however, varies with 
farm and operator characteristics. Households that 
depend the least on off-farm income have: larger com- 
mercial farms, operators reporting forming as their 
major occupation, farms organized as family corpora- 
tions, and dairy farms (table 10). Fen: these households, 
commodity prices and other factors affecting farm busi- 
ness income are important Farm programs may also be 
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important to these households, if theii farm businesses 
produce commodities covered by the programs. 

The current firm definition — a. place that sells (or nor- 
mally would sell) at least £1,000 of agricultural prod - 
ucts— -ensures that most farm households receive little 
(or negative) farm income. Only 8 percent of operator 
households have farms that generate $35,000 in house- 
hold income, an amount similar to or above the average 
total income for all U.S. households (table 13). 

The small number of farms producing $35,000 or more 
in household income may help explain why farm opera- 
tors express relatively low satisfaction with fanning as a 


source of income (table l?.). Nevertheless, fern opera- 
tors apparently got more from farming than just income. 
Regardless of their dependence on farm income, opera- 
tors expressed more satisfaction with their involvement 
with farming (table 1 5) than with farming as a source of 
income (fable 12). 16 


"Tnc difference between satisfaction, with involvement in toning 
and saftsfactmn with fanning as a source of tricorne was significant 
only at the 90-percent level for operators Tocrjvxg 25 to 49 perr.-rt 
of their income from farming 



40 ❖ Structural aic Financial Characteristics of U S Farms, 1993fAID-7?8 


(Tcoromlc Research Ser/lr.ftAJSDA 



1369 


References 


Abeam, Mary, and David Banker “Urban Farming Has 
Financial Advantages,” Rural Development 
Perspectives, Vol, 5, Issue 1, U.S. Dept. Agr, Econ. 
Res. Serv, Oct. I988j pp. 19-2.1. 

Babb, E.M “Some Causes of S tructural Change in U S. 
Agriculture,” Structure Issues of A merican 
Agriculture. AER-438. U.S. Dept Agr, Econ., Stat., 
and Coop. Serv., Nov. 1979. 

Bellamy, Donald. “Educational Attainment of Farm 
Operators,” Agricultural Income and Finance 
Situation and Outlook Report, AFO-45, U.S- Dept. 
Agr, Econ. Res. Serv, May 1992, pp. 37-39. 

Butler, Margaret A, and Calvin L. Beale. Rural-Urban 
Continuum Codes for Metro and Nonmetro Counties, 
1993. Staff Report No. AGES 9425. U.S. Dept. Agr, 
Econ Res, Serv, Sept. 1994. 

Cochrane, Willard W. The Development of American 
Agriculture: A Historical Analysis. Minneapolis: 
University of Minnesota Press, 1 993 . 

Cook, Peggy J, and Karen L. Mizer. The Revised ERS 
County 'typology: An Overview. RDRR-89. U.S. 

Dept. Agr, Econ. Res. Serv, Dec. 1994. 

Council on Food, Agricultural and Resource Economics. 
Industrialization of U.S. Agriculture: Policy, 

Research, and Education Needs. April 1 994. 

Dillard,' Da vc. Answers to Common Questions about the 
New Summary for the Farm Costs and Returns 
Sutvey. SMB Staff Report SMB-93-04. U.S. Dept. 
Agr, Nat 5 !. Agr. Stat. Serv, June 1993. 

Drabenstott, Mark. “Industrialization: Steady Current or 
Tidal Wave?” Choices, Fourth Quarter 1994, pp. 4-8. 

Ervin, David E, and Katherine R. Smith. "Agricultural 
Industrialization and Environmental Quality” 
Oioicer, Fourth Quarter, 1994. p. 7. 

Ford, Barry L, Jack Nealcm, and Robert D. Tortora. 
“Area Frame Estimators in Agricultural Surveys: 
Sampling Versus Nonsanpling Errors,” Agricultural 
Economics Research, Vol. 38, No. 2, Spiing 1986, pp. 
1 -ID. 


Fraser, Lyn M Understanding Financial Statements. 
Fnglewood Cliffs, NJ: Prentice Hall, 19X8. 

Gale, Fied. Ihc New Generation of American Farmers: 
Farm Entry and Exit Prospects for the 1990's '■ AER- 
695. U.S. Dept. Agr, Econ. Res. Serv, Oct. 1994. 

. “America’s Aging Fanners: Who Will Take Their 

Place?” Rural Development Perspectives , Vol. 8, 

Issue 3, U.S. Dept. Agr, Econ. Res. Serv, no date, 
pp. 20-24. 

Heimlich, Ralph E, and Charles H. Barnard. 
“Agricultural Adaptation to Urbanization: Farm 
Types in Northeast Metropolitan Areas ” 

Northeastern Journal of Agricultural and Resource 
Economics, Vol. 21, No. l.Apr. 1992, pp. 50-60. 

Holcomb, George B. Getting Started in Farming on a 
Small Scale. AIB-451. U.S. Dept. Agr., Off. Govt, 
and Pub. Aff, Apr. 1982. 

Hoppe, Robert A. Farming Operations and Households 
in Farming Areas: A Closer Look. AER.-685. U.S. 
Dept. Agr, Econ. Res. Serv, May 1994. 

. “Sources of Federal Farm Income Estimates,” 

Agricultural Income and Finance Situation and 
Outlook Report, AIS-S7, U.S. Dept. Agr, Econ. Res. 
Sejv, June 1995, pp. 15-21. 

. “A Close-Up of Changes in Farm Organization," 

Agricultural Outlook, AO-227, U.S. Dept Agr, Econ. 
Res. Serv, March 1996a, pp. 2-4. 

. Who Are Retired Farm Operators? AER-730. 

U.S. Dept. Agr., Econ. Res. Serv, Apr. 1996b- 

Hoppe, Bob, Bob Green, and Gene Wunderlich. 

“Farmland Rentals Central to Farming,” Agricultural 
Outlook, AO-220, U.S. Dept. Agr, Econ. Res. Serv, 
July 1995, pp. 2-3. 

Hurt, Chris. “Industrialization m the Pork Industry,” 
Choices, Fourth Quarter 1994, pp. 9-13. 

Kal backer, Judith Z., and Victor J. Oliveira. Structural 
and Financial Characteristics of U.S. Farms. 1992: 
17th Annual Family Farm Report to Congress U S. 


Structural and Financial Characteristics of U.S. Farms. 1993/AiK 7?B <• 47 


Economic Research Service/USDA 



1370 


IXtpt. Apr, Econ. Res Sen.'., Submitted lo Congress 
Aug. 1995. 

Morehart, Mitchell J., James D. Johnson, and David F. 
Banker Financial Performance of U.S Farm 
Rusinesses, 1987-90. AER 661. U.S. Dej't. Apr., 
Econ. Res. Sew., Dec. 1992. 

O’Brien, Patrick M. “Implications for Public Policy," 
Food and Agricultural Markets: The Quiet 
Revolution. Lyle P. Schertz arid Lynn M. Daft (eda ). 
Washington, DC: U.S. Dept. Agr., Econ, Res. Serv. 
and National Planning Association, Food and 
Agriculture Committee, 1994. 

Penn, I.B. “The Structure of Agriculture: An Overview' 
of the Issue” Structure Issues of American 
Agriculture. AER-438. U.S. Dept. Agr., Econ., Stat., 
and Coop. Serv , Nov. 1979. 

Perry* Janet, and Gerald Whittaker. “Commodity 
Programs & Farm-Rural Economies,” Agricultural 
Outlook, AO-209, U.S. Dept. Agr., Econ. Res. Serv., 
July 1994, pp. 2-5. 

Peterson, R. Neal, and Nora L. Brooks. The Changing 
Concentration of U.S. Agricultural Production 
During the 20th Century: 1 4th Annual Report to the 
Congress on the Status of the Family Farm. A1B-671. 
U.S. Dept Agr., Econ. Res. Serv., July 1993. 

Reiimwd, Donn A., and Fred Gale. Structural Change 
in the U.S. Farm Sector, 1974-87: 13th Annual 
Family Farm Report to Congress. AIB-647. U.S. 
Dept. Agr., Econ. Res. Serv., May 1992. 

Stanton, B.F. “Farm Structure: Concept and Definition,” 
Size, Structure, and the Changing Face of American 
Agriculture. Arne Hallaxn (ed.). Boulder, CO: 
Westview Press, 1993a. 

“Changes in Farm Size and Structure in 
American Agriculture in the Twentieth Century,” 
Size. Structure, and the Changing Face of American 
Agriculture. Anie Hallam (ed.). Boulder. CO: 
Westview Press, 1993b. 

Stacker, Karl N. '"I he Fuluics of Agriculture," 

American Journal of Alternative Agriculture, VoL 9, 
Nos. 1 and 2, Winter and Spring 1994, pp. 9-15. 

l,.S. Department of Agriculture, Economic Research 
Service. “New Estimation Ptoceduies for Farm 


Income Accounts,” Agricultural Income and Finance: 
Situation and Outlook Report. AJ'O-50. Sept. 1993a, 
pp 21-23. 

. “Get 1 1 tig Com Sector Income to Household 

Income,” Agricultural income and Finance Situation 
ami Outlook Report, AFO-50, Sept. 1993b. 
pp. 23-25. 

' •- ' , Agricultural Resources and Environmental 
Indicators. AH-705. Dec, 1 994a. 

. Economic Indicators of the Farm Sector: 

National financial Summary, 1993. ECIFS 13-1. 

Dec. 1994b. 

U.S. Department nf Agriculture, National Agricultural 
Statistics Service. FCRS Interviewer’s Manual. 

Nov 1993a. 

. 1993 Farm Costs and Returns Survey 

Specifications. Nov. 1993b. 

Farm Costs and Returns Survey for 1993; 

Supervising and Editing Manual. Jan. L994a. 

; ■ . Farm Production Expenditures: i 993 Summary. 

SpSy 5(94). July i994b. 

U.S. Department of Agriculture, Statistical Reporting 
Service. Number of Farms, 1910-1959— Land in 
Farms, 1950-1959, by States. Statistical Bulletin No 
316, SpSy 3(62). June 1962, 

U.S. Department of Commerce, Bureau of the Census. 
Historical Statistics of the United States, Colonial 
Times to 1970, Bicentennial Edition, Part 1 . 

Sept 1975. 

. 1987 Census of Agriculture. Vol. 3, Related 

Surveys; Part 2, Agricultural Economics and Land 
Ownership Survey (1988), AC87-RS-2. July 1990. 

. 1990 Census of Population and Housing. 

Supplementary Reports, Urbanized Areas of the 
United States and Puerto Rico, 1990 CPlI-S-1-2, 
Dec. 1993. • 

. 1992 Census of Agriculture. Vol. 1, Geographic. 

Area Series; Part 51, United States Summary and 
State Data, AC92-A-51 . Oct 1994a. 


43 <• Structural and Financial Characteristics of US. Farms. 1993/AIB-776 


Economic '-<es«;jr<.h Sarvice/USDA 



1371 


. 1992 Census of Agritutlium. Vol. 2, Subject Young, Hi twin, and Dennis A Shields “Piovisions of 

Scries: Part 3, R inkir:j' of States and Counties, Die 1996 Farm Bill—- the Federal Agricultural 

AC92-S-3. Dec. 199-lb. Improvement and Reform (FAIR) Act,” Agricultural 

Outlook, A( >0-961 (Special supplement), I IS. Dept. 

.. '‘Income, Poverty, and Valuation of Noncash Agi, Econ. Res. Seiv. A pul 1996 

Benefits: 1993,” Current Population Reports. Series 
' P60-18S. Feb. 1995. - A 

iJiS- D^artment of Labor, Bureau of Labor Statistics. 

Employment and Earnings. VoL 41, No. 1. Jan. 1994. 


Eco-ium.c Researen Service/ USUA 


Structural and Financial Characteristics of U S. Farms, 1993/AIB-728 4 49 



1372 


Appendix A: Definitions of Terms 


Farm 

Farmi Any establishment from which $1,000 or more of 
agricultural products were sold or would normally be 
sold during the year under consideration. 

Point farm-. If an, operation did not have $1,000 in agri- 
cultural sales, points were assigned for acres of various 
crops and head of various livestock species to estimate a 
normal level of sales. Point farms had less than $1,000 
of sales, but points worth $ 1 ,000, and were counted as 
farms. Both the Farm Costs and Returns Survey (FCRS) 
and census of agriculture use the poin t system. 

Land in Farms 

Total acres operated: Agricultural land Owned, plus land 
rented in, less land rented out, plus land both used and 
rented out Rentals may be for cash, for a share of pro- 
duction, of free-of-charge. 

Owned: Total acres owned by the farm operation. 

Rented in for cash or shares: Acreage rented 
from others during the year for cash ox for a 
share of crop or livestock production. Excludes 
land rented in on an animal-unit-month 

(AUM)'bi'sis;.'' : : 

Rented in free-of-charge. Acreage provided to 
aii operation without charge. Because of the 
small amount of acreage involved, this category 
does not appear separately in the tables, but 
the acreage is added when calculating total 
acres operated. 

Rented out for cash or shares: Acreage provided 
to other farm operations for cash or for a share 
of crop or livestock production. 

Rented out free-of-charge: Acreage provided to 
other farm operations without charge. Because 
of the small amount of acreage involved, this 
category does not appear separately in the 
tables, but the acreage is deducted when calcu- 
lating total acres operated. 

Used and rented out: Acreage used for crops or 
livestock duriog a part of the year and rented to 
another operation for crop or livestock produc- 
tion during anolhci pait of the year. Because of 


the small amount of acreage involved, this cate- 
gory docs not appear separately in the tables, 
but the acreage is added when calculating total 
acres operated. 

Cropland Removed from Production 

Land diverted from production in compliance with gov- 
ernment agricultural programs including: 

Set-aside: Land idled from production under 
annual commodity acreage adjustment programs 
and devoted to conservation uses. Includes acres 
set aside during the year through the Acreage 
Reduction Program (ARP) or 0/85-92 Program. 

Conservation Reserve Program (CRP): Highly 
credible cropland taken out of production under 
10- to 15-year contracts and planted in protec- 
tive cover crops or reforested for conservation 
purposes. 

All other Federal or State programs. 

(Land in summer fallow was excluded from 
land removed from production.) 

Geographic Units 

Major Farming Regions: 

Northeast: Connecticut, Delaware, Mains, 
Maryland, Massachusetts, New Hampshire, 

New Jersey, New York, Pennsylvania, Rhode 
Island, Vermont. 

Lake States: Michigan, Minnesota, Wisconsin. 

Cam Balt: Illinois, Indiana, Iowa, Missouri, Ohio. 

Northern Plains: Kansas, Nebraska, North 
Dakota, South Dakota. 

Appalachian: Kentucky, North Carolina, 
Tennessee, Virginia, West Virginia. 

Southeast. Alabama, Florida, Georgia, 

South Carolina- 

Delta: Arkansas, Louisiana, Mississippi. 

Southern Plains: Oklahoma, Texas. 
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Mountain : Arizona, Colorado, Idaho, Montana, 
Nevada, New Mexico, Utah, Wyoming. 

Pacific-. California, Oregon. Washington. 

(Alaska and Hawaii are not covered by the 
FCRS and are excluded from this report.) 

Metro nonmetro counties: 

Metro counties: Counties in Metropolitan Statistical 
Areas (MSA’s), as defined by the Office of Management 
and Budget. Each MSA is a county or group of contigu- 
ous counties that contains either (1) at least one central 
city with a population of at least 50,000 or (2) an urban- 
ized area of at least 50,000 with a total population of at 
least 100,000. Additional counties may be included in 
the MSA if they have strong ties to the MSA. This 
report uses the MSA’s designated as of 1993. 

Urbanized area: An urbanized area consists of 
one or more central places and adjacent densely 
settled areas that together have a minimum pop- 
ulation of 50,000. "Densely settled” is defined 
here as at least 1 ,000 persons per square mile. 

Nonmetro counties: Counties outside MSA’s. (See 
“metro counties," defined above.) Nonmetro counties 
are frequently categorized in to two groups, adjacent and 
not.aujacent. 

Adjacent counties: Nonmetro counties that are 
physically adjacent to one or more MSA and 
have at least 2 percent of their employed labor 
force commuting to the central counties of 
the MSA. 

Not adjacent counties: Nonmetro counties that 
do not meet the criteria to be adjacent counties. 

Economic specialization: The Economic Research 
Service (ERS) categorized nonmetio counties according 
to their economic specialization. The typology identifies 
six mutually exclusive gr oups of counties: 1 

Farming-dependent counties: Panning account- 
ed for at least 20 percent of earned income over 
the 3 years from 1987 to 1989. 

Manufacturing-dependent counties: Manufac- 
turing accounted for at least 30 percent of 


1 thr classification excludes 17 nonmetro counties that could not be 
categorized due to data suppression. 


earned income over die 5 vears from 1987 
to 1989. 

Servsa-s-dcpctidcnt counties : Services account- 
ed for at least of 50 percent of canted income 
over the 1 years from 1987 to 1989 

Government-dependent counties: Government 
employment accounted tor at least 25 percent 
ot earned income over the 3 years from 1987 
to 1989. 

Mining-dependent counties: Mining accounted 
for at least 15 percent of earned income over 
the 3 years from 1987 to 1989. ■ 

Nonspecialized counties: Counties not classified 
as a specialized economic type. 

Gross Farm Sales \ 

Gross farm sales (or gross sales): Gross farm sales is 
used primarily as an indication of farm size. It is a mea- 
sure of what the farm produces, measured in dollars, 
regardless of who has a claim on that production. Gross 
sales is calculated as the operation’s crop and livestock 
sales plos the shares of production received by any 
share landlords and production contractors the operation 
may have. Gross sales also includes all government pay- 
ments received by the operation and share iandlord(s). 

Farm Structural Characteristics 

Sales class: Based on gross sales. Two major classes, 
noncommercial and commercial, were constructed. 

The commercial class was divided further into five 
additional classes. 

Noncommercial farms: Farms with grass sales 
of less than $50,000 during the year. 

Commercial farms: Farms with gross sales of 
$50,000 ur more during the year. 

Small: Farms with gross sales of 
$50,000 ta $99,999 during the year. 

Lower medium: Farms with gross 
sales of $100, 000 to $249,999 during 
the year. 

Upper medium: Farms with gross 
sales of $250,000 to $499,999 during 
the year. 
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large: Fauns with gross sales of ng animals, bees and honey, fish, minnows, or 

$>00,000 to 5999,999 during the year. any remaining livestock. 


Superiarge: Farms with gross sales of 
$ 1 ,000,000 or more during the year. 

Acreage class'. Based w acres operated. Five classes 
were constructed: 49 or fewer acres, 50-179 acres, 1X0- 
499 acres, 500-999 acres, and 1,000 oi more acres. 

Type of farm: Farm operators were asked to identify the 
farm production specialty classification that represented 
the largest portion of gross sales from their farm opera- 
tion, Possible responses included the following: 

Cash grains: Largest portion of gross sales from 
com, soybeans, other grains (such as wheat, 
pats, barley, rye, and sorghum), dry edible beans 
and peas, and/or rice. 

Tobacco: Largest portion of gross sales 
from tobacco. 

Cotton : Largest portion of gross sales from cot- 
ton and cottonseed. 

other field crops: Largest portion of gross sales 
from peanuts, Irish potatoes, sunflowers, sweet 
potatoes, sugarcane, broomcorn, popcorn, sugar 
beets, mint, hops, seed crops, hay, silage, for- 
age, and/or any remaining field crops. Also 
includes farms entirely in the CRP. 

Vegetables, fruits, or nuts: Largest portion of 
gross sales from vegetables, fruits, tree nuts, 
and/or berries. 

Nursery or greenhouse. Largest portion of gross 
sales from nursery and/or greenhouse products. 
Also includes farms entirely in Christmas trees. 

Beef, hog?, or sheep: Largest portion of gross sales 
from cattle (except dairy breeding stock), hogs, 
pigs, sheep, goats, wool, mohair, and'or lambs. 

Poultry: Largest portion of gross sales from 
broilers, other chickens, turkeys, other poultry, 
and/or eggs. 

Dairy: Largest portion of gross sales from milk 
end dairy products. 

Other livestock: Largest portion of gross sales 
from mules, horses, foals and ponies, fur-bear- 


Tenwe: Based on questions about owned and operated 
- farmlan d. Defined as acres owned as a percentage of 
land operated. Tenure groupings include: fiill-owner 
operations (own all of the land operated), part-owner 
operations (own at least 1 percent of the land operated 
and rent the rest), and tenant operations (own less than 1 
percent of the land operated). 

Rental arrangements: Based on questions about rental 
of land (for cash or a share of production), vehicles, 
machinery, equipment, and livestock. Rental arrange- 
ment categories include: no rentals, land rentals only, 
land and other rentals, other rentals only (no 
land rented). 

Farm organization: Respondents were asked to identify 
their farm operation as an individual operation (sole 
proprietorship), a legal partnership, a family-held corpo- 
ration, a nonfamily corporation, or a cooperative. (For 
more details, see the text.) Cooperatives were dropped 
from the tabulations pertaining to farm organization, 
due to sample size considerations. 

Type of sales: These categories were based on whether 
the form produced commodities to satisfy production or 
marketing contracts in 1993. If a farm produced nothing 
under contract in 1993, it was assumed to have only 
cash sales. The two major type-of- sales categories were: 
farms with cash sales only and farms with contracts 
(with or without cash sales). Farms with contracts were 
further categorized as to whether they had production or 
marketing contracts. The last two categories were not 
mutually exclusive, because a farm may have both types 
of contracts. (See “contract,” defined below.) 

Contract: An agreement, especially a legally binding 
agreement, between two or more parties to do some- 
thing. In the FCRS, a contract must be agreed to prior to 
harvest or storage to be counted as a contract. Farms 
frequently enter into two types of contra cts: 

Production contract: Under a production con- 
tract, the contractor arranges to have the farm 
produce a specific quality and quantify of a 
commodify. The contractor usually owns the 
commodity being produced and makes most of 
the production decisions. The farm provides a 
service and supplies a small portion of the 
inputs. The faun receives a service fee that 
does uot reflect the full market value of the 
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allotment leases, road tax refunds, and any other 
farm-related income. 


enfomodity, because the farm does not own 
the comiuodity. 

Marketing contract Under a marketing con- 
tract, the contractor buys a known quantity and 
quahty of a commodity from a farm fora 
negotiated price. The farm has a buyer and price 
before the commodity is produced. The contrac- 
tor does not Own the commodity until delivery, 
and lias little influence over production 
decisions. The farm owns flic commodity while 
it is being produced, makes most of the 
production decisions, supplies most of the 
inputs, and receives a price reflecting the value 
of the commodity. 

Financial Characteristics 

Financial measures are based on information provided 
by farm and ranch operations about their farm business- 
es. Estimates relate strictly to the farm business (opera- 
tors, partners, and shareholders) and do not include 
other participants in the farm sector (such as share land- 
lords and contractors). 

Gross cash farm income (or gross cash income): The 
sum of four components: 

Livestock sales: Gross value of all livestock 
items sold from the farm or ranch, net of 
marketing charges. Includes sales of livestock 
and livestock products under marketing con- 
tracts. Payments received in the current year 
for livestock items produced in previous years 
are included. 

Crop sales: Gross value of all crop items sold 
from the farm or ranch. Includes sales of crops 
under marketing contracts. Also includes net 
Commodity Credit Corporation (CCC) loans 
(value of crops placed under CCC loans during 
the year less the value of CCC loans repaid). 
Payments received in the current year for crops 
produced in previous years are included. 

Government farm payments: Gross value of 
direct payments by the Federal Government 
(excluding wool and unshorn lamb wool pay- 
ments) received dining the calendar year. 

Other farm income: Income from custom work, 
machine hire, livestock grazing, farmland rental, 
contract production fees, timber sales, outdoor 
recreation, hedging profits or losses, tobacco 


Cash expenses: Includes variable expenses for livestock 
purchases, feed, veterinary services and supplies, other 
livestock-related expenses, seed and plants, fertilizer 
and chemicals, labor, fuels and oils, repairs and mainte- 
nance, machine-hire and custom work, utilities, and 
other variable expenses, as well as fixed expenses 
including real estate and property taxes, interest, insur- 
ance, and rent and lease payments. 

Net cash farm income : Gross cash income (as defined 
above) less cash expenses. Represents income 
available to those who have a stake in the farm business 
(operators, partners, and shareholders) for living 
expenses, principal payment, reinvestment in the farm, 
ot other obligations. 

Net farm income: Net cash farm income minus depreci- 
ation and other nonmoney expenses plus the value of 
inventory change and nonmoney income. Reflects the 
return (or loss to) unpaid labor, unpaid management, 
and equity capital. 

Farm Business Assets and Liabilities: 

Farm assets: The estimated market value of all 
capital assets owned by the farm operation on 
December 3 1- of the reporting year. 

Farm liabilities : Total amount of debt owed by 
the farm or ranch on December 31 of the report- 
ing yean Includes outstanding principal plus 
unpaid interest owed to any banks, individuals, 
co-ops, merchants, or Federal agencies. 

Equity: The difference between farm assets and 
farm liabilities. 

Capital investments: Total operator capital expenditures 
for the reporting year. 

Financial position: Farms were classified into one of 
four categories based on their combined income and 
solvency status, as defined in the text. 

Return on assets: Net form income pins interest expens- 
es minus estimated charges for unpaid labor and man- 
agement provided by the operator, divided by total 
assets. Return on assets shows the rate of return 
received by die opoiatiou for both debt and equity capi- 
tal invested in the form. 
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Operator Characteristics 

Operator. Thu person who runs a farm, making Ihc day- 
:» dav decisions. Information is collected fox only one 
opci alor per farm. For farms with more than one opera- 
tor, data arc collected only fo: the primary operator. 

Operator age: Farm operators were asked to provide 
their age. Five age categories were constructed: less 
than 35 years, .35-44 years, 45-54 years, 55 64 years, 
and 65 years or older. 

Operator education: Operators were asked to provide 
the highest grade they had completed in School. Four 
categories were constructed: less than high school, high 
school, some college, and college. 

Operator occupation : Farm operators were asked tq 
identify their major occupation as ferm or ranch work, 
hired manager, something else, or retired. 

Farm Operator Households 

Farm operator households: The households of operators 
with farms organized as individual operations, partner- 
ships, and family corporations. Farm operator house- 
holds exclude households associated with farms orga- 
nized as nonfamily corporations or cooperatives, as well 
as households where the operator was a hired manager. 
For farms with more than one operator, information was 
obtained only for the households of the primary opera- 
tor. (See “operator,” defined above.) 

Farm operator household income: The farm income that 
accrues to the farm operator’s household plus all 


sources of off-farm income accruing to the honsero’c in 
the reporting year. Both farm income and u£f-far:n 
income may be negative 

Farm operator household farm income Net 
income of the ferm operated (defined in the next 
sentence) times the percent received by the 
household, plus net income received by the 
household horn other farm businesses, plus 
■wages and salaries paid to the operator and 
household members by the farm business. The 
net income of the farm operated is calculated as 
the net cash income of the farm business, 
excluding income the business receives horn 
renting out farmland and including farm labor 
expenses paid to household members as expens- 
es, less depreciation. 

Farm operator household off-farm income: 

Includes off-farm wages and salaries of all 
household members, plus the net income of any 
nonfarm businesses, interest and dividends, 
and all other cash off-farm income of house- 
hold members. 

Farm operator household dependency categories: A 
ratio is calculated to provide information on the compo- 
nents of farm operator household income and their 
importance. There are six categories of this ratio based 
on the value of ferm operator household income and 
farm income, as defined in the text. 
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Appendix B:The Farm Costs and Returns Survey 


The 1 992 Farm Costs and Returns Survey (FCRS) pro- 
vided most of the data for this report. The U:S, . 
Department of Agriculture’s (USDA) Economic 
Research Service (ERS) and National Agricultural 
Statistics Sendee (NASS) conduct this survey each year. 
The FCRS is the most comprehensive national annual 
data source available on farm financial and operating 
characteristics. A major advantage of the FCRS ova: 
otter data sources is that details on expenses, income, 
assets, debt, and many other items can be disaggregated 
by farming region, farm size, production specialty, and 
other characteristic?- Such detail is essential for a thor- 
ough understanding of fanning, because farms are such 
diverse enterprises. 

Both NASS and ERS use FCRS data extensively for 
production expense summaries, financial analyses, pub- 
lications, and staff work. NASS annually releases FCRS 
statistics oft farm production expenses (U.S. Dept. of 
Age., Nat’l. Agr. Stat. Serv., 1994b), while ERS publish- 
es a detailed summary of financial characteristics of 
U.S. fatms (Morehart et al., 1992). ERS also conducts 
research on the financial status of farms and presents 
the findings in USDA publications, professional jour- 
nals, conference presentations, and other outlets. 

Data Reliability and Survey Coverage 

Approximately 8,000 farm and ranch operators in the 48 
contiguous States provided useable data during 
February and March of 1994 (U.S. Dept of Agr., Nat’l. 
Agr. Stat Serv., 1994b, pp. 23-24). The sample originat- 
ed from two sources. The first is a list of known opera- 
tors of farms stratified by farm size and other attributes. 
That sample, the list frame, contains larger, more spe- 
cialized operations. Maintaining a ament list for small- 
er operations is difficult Thus, an area frame is used to 
compensate for any incompleteness in the list frame. 
The area frame sample consists of laud segments Locat- 
ed within the 48 contiguous States stratified by land use. 
Rigorous procedures are followed to prevent the inclu- 
sion of any one operator in both sample frames. 

The FCRS is a probability-based survey, where each 
respondent represents a cumber of farms of similar size 
and type. Thus, the sample data can be expanded by 
using appropriate weights to represent all farms in the 
48 contiguous States. Estimates based on the expanded 
. sample differ from what would have occurred if a com- 
plete enumeration had been taken. These differences 


result from sampling and nunsaropling variability (Ford 
etal., 1986). 

A measure of sampling variability is available from sui- 
vey results. The relative standard error (RSE) '.s the 
standard cnor of the estimate expressed as a percentage 
of the estimate The RSE, also called die coefficient of 
variation ( CV) when computed for means, is calculated 
by dividing the standard error of the estimate by the 
estimate and multiplying the result by 100. Estimates 
with an RSE exceeding 25 percent should be used with 
caution, because an RSE that high raises questions 
about the reliability of the estimate. 

Because of space limitations, RSE’s are not published 
for all items in the appendix tables. However, when 
RSE’s not given in the tables exceed 25 percent, indica- 
tions of their magnitude are provided. An asterisk (*) 
precedes estimates with an unpublished RSE greater 
than 25 percent but no more than 50 percent. Two aster- 
isks (**) precede estimates with an unpublished RSE 
greater than 50 percent but no more than 75 percent 
Estimates with RSE’s more than 75 percent (with oi 
without a published RSE) are not printed and are denot- 
ed with an *T.” . 

The standard error can also be used to calculate a coofi 
dence interval around an estimate. For example, the 95- 
percent confidence interval for average acres operated 
for all farms is estimated to be between 404 and 468 
acres. The standard error of an estimate can also be used 
to evaluate the statistical significance of differences 
between groups. For example, the appropriate t-statistic 
for a comparison between average acres operated by 
farms in the Northeast and the Lake States can be con- 
structed by taking the difference between the mean of 
the two groups and dividing by the square root of the 
sum of the squared standard errors of the two groups. 

On. / 

t ^ (Acres opaatedf,^^ - Acres operated^ 

(Sianttrd uafS 2 Nwttesl + Standard 
= (183 - 266)7 (10.49 2 + 17.68 7 ) 05 = - 4.04 

Although t-statistics are not published in this report, the 
text makes comparisons between groups only when esti- 
mates are significantly different at the 95-percer.t level, 
unless noted otherwise. 

Survey data are 3lso influenced by nonsampling errors. 
Data collir.tion procedures are made uniform and con- 
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sistem across the Nation by extensively training and 
supcivijiitg data collectors, Efforts are also undertaken 
to minimize other types Of potential nonsampliog error; 
by extensive editing. Questionnaires are edited by hand 
in State offices and by computerized routines in 
Washington, DC. The extern of nonsampling otots is 
uol known or directly measurable. 

NASS personnel in Washington, DC, combine the data 
collected in die various States and use the reported 
information to construct farm size, geographic location, 
and production specialty variables for each farm opera- 
tion, NASS is also responsible for constructing survey 
expansion factors, or weights. ERS provides additional 
information by consti ucting additional classification 
variables and by defining aggregated expense, income, 
asset, and debt categories. ERS also calculates major 
financial indicators, such as net farm income and the 
debt/asset ratio for each farm. 

Comparability with Other Sources of 
Agricultural Data 

FCRS estimates, for various reasons, often differ from 
those based on other agricultural data sources. 

Therefore, direct comparisons between FCRS estimates 
published in this report and other available data should 
be made only with careful consideration to sample 
design, data collection procedures, aad underlying vari- 
able definitions. 

Previous Farm Costs and Returns Survey. The proce- 
dures that NASS uses to expand the FCRS sample to 
create national estimates were rewritten in 1992 to more 
accurately account for undercoverage and nonresponse. 
The data for calendar year 1991 were adjusted and re- 
suramarized using these new procedures (Dillard, 1993). 
Earlier estimates from the FCRS did not represent the 
entire farm population; the number of farms represented 
in the FCRS was usually between 1.7 and L.S million. 
The new procedures, however, adjust die expanded 
number of farms to match the official estimates of 
approximately 2.1 million farms. Estimates since 1991, 
therefore, are not comparable to those for earlier years. 

Census of Agriculture. Both the census of agriculture 
(U.S. Dept. Comm , Bur. Ccu., 1994a) and the FCRS 
gather economic and physical agricultural data from the 
same target population: all farms that sold or normally 
would have sold at least $1 ,000 worth of agricultural 
products Aside front this similarity of purpose, there 
are several differences that limit comparability of data 
obtained from these surveys. 


The most obvious differences pertain to s ample design 
an d data collection procedures. The census of agricul- 
ture requires mandatory participation, while the FCRS 
relies on voluntary response. As a result, the census has 
a complete enumeration of farms (for most items). Ihe 
FCRS uses a probability -based, mainframe sampling 
approach, which provides estimates that are representa- 
tive of the U.S. population of farms based on a smaller 
subsample. Questionnaires axe mailed to targeted farms 
and are completed by respondents for die census. FCRS 
data are collected through personal interviews by 
trained enumerators. The FCRS is conducted in the 4$ 
contiguous States, while the census includes Alaska and 
Hawaii. The census of agriculture also includes institu- 
tional farms, which are excluded from the FCRS. And, 
the census of agriculture is conducted every 5 years, 
while the FCRS is conducted annually. 

In many instances, there are also conceptual differences 
associated with specific pieces of information obtained 
from these surveys due to the wording of questions 
asked or the instructions associated with collecting the 
information. For example, the census obtains a com- 
bined estimate of expenses paid by all participants in 
the farm business, which includes operators, landlords, 
contractors, and partners. This estimate is subtracted 
from the estimated total value of products sold to obtain 
an estimate of the net cash returns to all participants io 
the business. The FCRS, how ever, obtains a separate 
estimate of the cash expenses paid by the farm operator, 
landlords, and contractors. This allows a separate esti- 
mate of the net cash income received by the farm opera- 
tion to be computed. In other cases, the level of detail 
uray differ between the types of questions asked, which 
prohibits direct comparisons. 

VSDA Agricultural Data. Estimates of income, expens- 
es, assets, and debt of the U S. farm sector reported in 
Economic Indicators of the Farm Sector (ECIFS) series 
are not directly comparable with estimates from this 
report (U.S. Dept, of Agr., Ecou. Res. Serv., 1993a; U.S, 
Dept, of Agr., Econ. Res. Serv., 1994b, Hoppe, 1995). 
ECIFS estimates represent a combination of several data 
sources. In many instances, procedures used and 
assumptions made are dictated by the format qf avail- 
able data. Since the FCRS estimates represent farm 
operators, these estimates are typically below those of 
ECIFS, which represent the entire farm, sector (farm 
operators, landlords, contractors, and others). ECIFS 
estimates also cover all 50 States, compared with the 48 
contiguous States covered by the HCRS. 
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57 .Net farm profit Or (loss) (subtract Jina SB from Jin 31). If a profit, enter nn Form 
Part t, lifta 1. If a loss, go on to line SB, (Fiduc iaries and partnerships, — **■- 1 — ‘ 





32 a Labor hired . . , 

_ b Jobs credit 

e Balance (subtract line 
_ . 32b from line 32a) . . ./*;?. 

- 33 Repairs, maintenance . . /£ 

34 interest . . . .. . 1 , /A f <?jv. 

- 3S Rent of farm, pasture . . 

_ 36 Feed purchased .... ....$££¥3 _ 

_ 37 Seeds, plants purchased . ... 


Ancj.it 

Jl/,1 


..I 38 Fertilizers, ilme, chemicals . J.?-l£C3 

.1 39 Machine hire . .... jbjJ&Q. _ 

_ ! 40 Supplies purchased . . . 

_ 41 Breeding fees ..... 

r 42 Veterinary fees, medicine . 

43 Gasoline, fuel, oil 

.. 44' Storage, warehousing . . 

. 45 Taxes J "fS(L __ 

46 insurance . At A, 

.. 47 Utilities, . ‘ . ...... . ' .. • ”“3 •' 

- 4B Freight, trucking .... Ill 

. 49 Conservation expenses . . 

. 50 Land clearing expenses . . 

. 51 Pension and profit-sharing 

plans 

7 52 Employee benefit programs 

« other than line 51 . . . 

\ 53 Other (specify) >• __ 

. Li ■' " ; 

. "sjjr 

yfea /=t»r//aV4L . 7£f~V"~ 

’ Z_J~sy£ 


JUl.r 

ITllTsS! Z1 


l_a.-7.i_ H 


54 Total (add lines 32q 

through 53) , 

55 Depreciation, including Sec- 
tion 179 expense deduction 

1 (from Fo rm 4562) ■ . . 


.AiuyJ. 
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SCHEDULE F 

(Form 1040) 


vs'-s®^gjpp 

Farm Income and Expenses 

\. ,,/i Vp , ;?? •■• 7 '. 

Attach to Form 1040, Form 1W1, or Form 1065.7; 
► See Instructions tor Schedule f (Form 1040). 


H§83 

13 


if. .1 -y ^ 1 ■*■ ; ■ 

n you di~p«!. no of com rtiad lies receivvC unf-.i the payments nvkind (Pl<) program. chtrt i>m^ioiilj5j theta pply.__ 
C~l fvcdforhvetto ck. CZj Sddenfl sported in ir come. 


Soc I* W« curtly number 

J>-7 • 3* 0 '20OJ*. „> 


Employer KeotllIe»e**«umber,^.l* U- . i??f 


PART Farm income — Cash Method _ 

Oo not Include sties of livestock held for draft, breeding. 
sport, or dairy purposes; report these sales on Form 4797.' 


Sales of livestock and Other Items You Bought for Resale 


1 Livestock _ 



£+i T, L*S 

2 Other Itemi ► 

...£.Vn.4..-r.. 

.. ■ -su 'ineA tfA 

3 Totals 


/2 7?yd 


-/.a, &</y 


/ /^VrM 


i /3 3S-^-7g 


c. Cost c other basis 


2 S OQ 0 




f.-Lte 3 J? 


[PART II. — Farm Deductions— Cash ;r A’ J3 . 
or Accrual Method 

Do'not Include personal or living expenses (such as 
taxes. Insurance, repairs, etc., on your home), which dp ,, 
not produce farm Income. Reduce the amount cf your 
farm deductions by any reimbursement before entering 
the deduction below. ..'•••• 


Sales o 1 livestock anti Produce You Baited anil Other Farm In coma 


5 Cattle and calves 

6 Sheep . 

7 Swine . 
t Poultry. • 

9 Dairy products 

10 Eggs .... 

11 Wool . . . 

12 Cotton 

13 Tobacco . 

1* Vegetables 
15 Soybeans . 

IS Com . . . 

17 .Other grains 

18 Hay and straw 

19 Fruits and nuts 

20 Machine work 
Zl a Patronage dividends 

b Lestu Nonintwme items . 
t Net patronage dividends . 

22 Per-unit retains 

23 Nonpatronage distributions from exempt cooperatives . 

24 Agricultural program payments; a Cash 

b Materials and services 

’ 25 Commodity credit loans under election (or forfeited) 

26 Federal gasoline tax credit. 

27 State gasoline tax refund ■ 

28 Crop insurance proceeds 

29 Other (sppc)tV) )► 

-tUil/l-* f &h lAlT f *l fnttS . 

30 Add amounts in column for tines 5 through 29 . . . 


r Amturt 1 



















. .. 






/ • 









-iPSlIIl 



31 Pros* profits (add lines 4 and 30) ■ 


i 




77jj 


xfj.zzst 








32 a Labor hVfld . .\ - v ■ ... 

1 b Jobs credit ... . . 

c Balance (subtract Una 32b 
from Rn» 32a) 

33 Repalrt, maintenance 

34 Interest 

’ 35 "Rent of term, posture’ 

36 Feed purchased .... 

37 Seeds, plants pc-chased . 

38 f erti.lztrs. Bine, chemicals . 

39 Machine hire . .-V.'.,. 

40 Supples purchased ..... 

.41 Breeding foes 

42 Veterinary tees, medicine . . 

43 Gasolire, fust, oil ...... 

44 Storage, warehousing . - - • 

4 5 . Taxes . 

46 Insurance 

47 uttrnes ? \\ ' f • . S- 

48 Freight, trucking v. 

49 ConservaL-en expenses r.'Vvri 

50 Land clearing' expense* (see in- 
. ;.stnjctions tor limitation*) 

51 Pension and profit-sharing 

plans . , .... ; . . . - 

52 Employee benefit programs 1 
other than Rns 51. 

53 Depreciation and Section 179 
deduction (from Form 4582) . . 

54- Other (specify) 

ScUUXJb^ 


3- ret V 'v-’. 




■trvsjL jj^V.isi 

/ , r- 


AinS' 
Jk!£± U*L _ 
J!.3 &> 




•-■'■•l l- 'At. 7*t 




-■gg-d- 


si 


/f 301.9 : 


55 Total deductlena (add lines 
32c through S4) . . . 


56 Net farm profit or (loss) (subtract line 55 from line 31). If a profit, enter on Form 1040, fine 19. and « 
Part I. line 1. If a toss, Ea on to line 57. (Fiduciaries and partnerships, see the Instructions.) . 


7 v -f /,/■/ ! 


yZziiuL 

.0 


57 if you have a loss, you must answer this question: "Do you have amounts for which you are not at risk In this farm (see Instructions)? 1 *. , j — J ymLTno ... 

If "Yes," you must attach Form 61 98. If "No,** enter the loss on Farm 1040. line 19, and on Schedule SE, Part t, line 1. ■ •• - • ' '• • ~~ 

For Paperwork Reduction Act Notice, aae Form 1040 Instructions. . . _ _ . Schedule F (Form 1040) 19B3 


2516H- 0059 
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Farm Income and Expenses 

► Attach to Form 1040. Form 1041. M Form lOoS. 

► See Instruction* 1<» Schedule F (form 1040)- _ 


‘ ► AHidlte For* JMW. renn 4 «I.« 

Oeiw ven» ol i-e ' ► See instruction s tot Schcrtule F l^OfUi 1040 ). ! — 

Inenw l Ke«er-> jt<we JWJ .. — — . Social tneurlty number (iSN j 

. -r rr„ n.TW S. k«JZ-llLL4S®4. 

L :r.M. ousted.. |3BWr ~ F , r m PedurtL»-^»sh or torn" 

J23QO larm Income - Cash Method li lrMl.l f^ ct f, 0( j 

Do not include sales ol livestock held lor dr * tt - 0 „ not include personal or living expenses (such as 

sport, or Miry purposes; report these sales onjorm 479/. reoairs. etc., on your home), which do 

- Soles o< livestock anot her items You B ouehHw Rewte not produce larm Income Reduce the amount of your 

- -- ' 77^5 1 Terror cine. (arm deouctions by any reimbursement be tore entering 

. t,n-3u I h Vfitrin* " 1 ' the deduction below. 

t Livestock ► — — 1 I xmmint 


rrm i f z _&mi_ — 

A Fnjfir or (toss), subtract line 3. column c. from line 3. A -V 

colu mn b ... • •• • >■■- • •• • •■'•■• • • ■ I ^ 

Sales of livestock and Produce You Raised and Other Farm Income 


5 Cattle and calves . » • ■ 

6 Sheep 

7 Swine • 

8 Poultry • • • ■ • • • - • 

9 Dairy products 

1 0 Eggs J ' ."y ; •••••• ; 

11 Wool 

12 Cotton 

13 Tobacco ••."• • • • • • • • • 

14 Vegetables i .. .. . • •' > - • *»• 

15 Soybeans - '• • • • - • •*•'* •* * 

I! *:&.■ : • • ■ • • 

IB Hay and stra w 

19 Fruits arid . outs . . .... ■ • • • • • •*■■* • "* ; • 

20 Machine work . • ■ . • 

21 0 Patronage dividends . , | — 

b Less; Nonincome items , 1 — > — 

Met patronage dividends ...... . . . . • • ••■• 

22 Per-unit retains .... ■ ‘ pi 

'23 Nonpatronage distributions horn eftnftiicoopfiaBytt . . 

24 Agricultural program payments: a Cash - ■ 

b Materials and services . . . . . . . V- • • 

25 Commodity credil loans under election (or forfeited) . 

26 Federal gasoline tax credit 

27 State gasoline tax refund ■ r - - v> - •/ • • 

28 Crop insurance proceeds V f . ™ W; ... 

29 Other (specify) ► 

30~Add~ amounts in column for lines's through 29 ..... 



32 a Labor hired 

b Jobs credit 

c Balance [subtract line 32b 
Irom line 32 a) 

33 Repairs, maintenance .... 

34 Interest 

35 Rant offarm. pasture 

36 Feed purchased 

37 Seeds, plants purchased . . . ! 

38 Fertilliers, lime, chemicals- 

39 Machine hire 

40 Supplies purchased 

41 Breeding tees 

42 Veterinary fees, medicine . . 

43 Gasoline, luet. oil 

44 Storage, warehousing! ... 


48 Freight, trucking 

49 Conservation expenses .... 

50 Land clearing expenses (see W-n 

tractions lor limitations) . . Tf?. 

51 Recslan— end— profit-sharing a u *s n. 

^ ier, ;.v 7 ii 0 

52 Employes benefit programs 

other lhan line 51. r — 

ition and Section 1)9 „ . , ,j 

deduction (from Form 4562) . L t-Z . — - ■ 


£yfilVSC& . ... , 
■ 




" t. . .1 / I j 55 Total deductions {add lines , I 

31 Gross prollts (add lines 4 and 30) . ■ ^ 1 ^ 7 ^ jgj ! r i- - p— ^ ^ ^ 

56 Met farm profit or (loss) (subtract line 55 from lire 31). 11 a pmftf. enter cm Form 1D40, fir* 19, and on Schedule 5C 7 03 - >* 

SE. Fart 1, line 1. If a loss, you MUST B o on to fine 57. (Fiduciari^ an d partne rsh | l p8, . SM . the . lost ro ;ticns.) . ■ , r J — t 1 pA ry) - 

57* it you »«ve a"io»; *ou MOS^»no»«t the. ouestion; 'Do you ha.e arroons f« which you ora not at.drin thisfarm (see InsUuc^lT. U Te, W No 

» "Yes. 'you MUST attach Farm 6198 .1 " No." enter trig leas an Form 10*0, line 19,and oi S-.hnd uig SE. Part 1, bra: 1. ■■■■-■- 

Fur Paperwork Reduction Act Notice, see Form 1040 Instructions. schedule r > ,wm :<W0 ' * 
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Damages to Philip J. Haynie, II and Judith S. Haynie From 
Discrimination by Farmer’s Home Administration 

: 1981^2000 : 


S. Murthy Kambhampaty 
Vice President 
Glassman-Ouver Economic 
Consultants, Inc. 

1 828 l St nw, Suite 405 
Washington, DC 20036 
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1 . My name is S. Murthy Kambhampaty and 1 have been asked by Steptoe &. Johnson LLP, 
counsel for Philip J. Haynie, II, to estimate damages from dise-rinrination in administration of 
fann lending programs by the IJSD A. 

2. I am a Vice President of Glassman-Oliver Economic Consultants, Inc.; my Curriculum Vitae 
is attached. 

3. In carrying out this task, I have reviewed 

• USDA, Office of Civil Rights’ finding of discrimination against Philip 
Haynie, II and Judith S. Haynie (“the Haynies”) by "USDA, Fanners Home 
Administration (“FmHA”) 

• USDA analysis of farm costs and returns 

• USDA published data on prices for crops and livestock 

• Other USDA documents on U.S- farms and farming 

• Budgets for relevant crops prepared by Virginia Cooperative Extension 

_ ( “VCE") 

• Telephone conversations with specialists at USDA and VCE 

• Records of Farm and Home plans and other forms filed by Philip Haynie, II 

• Tax returns filed by Philip J, Haynie, II 

• Other documents, from the records of Philip J. Haynie II, pertaining to the 

farm and related enterprises " . \ 

• Interviews with Philip J. Haynie II regarding the Haynies’ farm and related 
enterprises 

• Complaint filed by Philip J. Haynie, II And Judith Haynie, Plaintiffs, v, Dan 
Cilickman, Secretary of the United States Department of Agriculture, 

Rosalind D. Gray, Director of the Office of Civil Rights for the United States 
Department of Agriculture, and the United States Department Of Agriculture, 
Defendants in United States District Court for the District of Columbia. 

4. As additional information becomes available to me, I may revise my analysis appropriately. 
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■ Dama ge Estim ation Met hodology 

5. It is my understanding, from the report of the USDA Office of Civil Rights, that FrnHA had 
discriminated against the Haynies by (a) denying them loans for which they were eligible and (b) 
denying than adequate and timely servicing of their account. 

6. It is also my understanding that the discrimination had a three-part effect on the Haynie farm: 
i) the immediate effect of the denial of timely servicing of the account was to interfere with the 
Haynies’ ability to manage their crops and livestock operations profitably, by delaying critical 
operations such as plantings, harvests, and fertilizer and pesticide application, and ii) to constrain 
the growth of the farm by denying additional loans for which the Haynies qualified, and which 
were important foT profitable expansion, and iSi) to severely constrain the Haynies’ credit when a 
lien on their property made it impossible to obtain secured commercial debt (i.e., to offer 
revenues from crop sales as collateral for operating loans from commercial lenders). 

7. Accordingly, 1 estimate damages as the present value of additional income that the Haynies 
could have earned from their family farm absent FmHA discrimination in each year during the 
period from 1 981 to the present. I calculate these “lost earnings” as the differences during the 
period 1981 through 2000 between (a) the earnings that farms similar to the Haynies’ and 

. unaffected by FmHA discrimination have generated f'but-for earnings' 1 ) and (b) the earnings that 
the Haynies were actually able to generate. 

8. The Haynie farm was a multi-enterprise farm, where several crops as well as hogs were 
raised, throughout the relevant period. Therefore,! estimate but-for eamings for each enterprise 


- 3 - 
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separately, and their sum across enterprises as the total but for earnings. Present value is 
calculated by discounting using the CPI. ' 

5). For each crop and for hog operations on the Haynie farm, 3 first estimate per unit (per acre or 
per bead of livestock) earnings based on estimates of the full economic costs, average prices 
received by Virginia farmers, and appropriate yields. I then applied the per unit net returns to the 
size of operations on the Haynie farm, by enterprise, to determine but-for earnings. 

1 0. As I find no mitigating income in the tax returns my staff and I have reviewed, I equate 

damages to the but-for earnings I calculated. .. ■. 

11. My Conservative estimate of damages to the Haynies due to discrimination by FmHA equals 
1 1.2 million dollars. 2 My calculations are discussed in greater detail below. 



1 2. For com, soybean, and wheat, my estimation of the costs of production per acre is based on 
the USDA report, published in 1 990, "How Costs of Production Vary" ("The 1990 USDA Costs 
Report"). 3 This report finds substantial variation in crop production costs, and therefore reports 
average crop production costs for three distinct groups of farms as.follows: "the 25 percent of 
producers with the lowest costs of production ('low-cost producers'), (b) the 25 percent with the 
highest costs ('high-cost producers'), and (c) the 50 percent in the midrange of costs (’mid-cost 


1 Consumer Price Index- All Urban Consumers <hup://146.142.4.24/cgi-bin/suTveyroost?bls>, Bureau of Labor 
Statistics. 


2 This estimate does not include any prejudgment interest, and is the pjesent value (in 2000 dollars) adjusting for 
inflation (as measured by the CPI). If inflation is measured using the Implicit Price Deflator for Personal 
Consumption Expenditures (PCE) the present value is SI 0.8 million. 
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piodutcrs*)." The article also reports that only 27 percent of uS farms were commercial farms 
such as Mr. Haynies, and that commercial farms generally have lower costs than do non- 
commercial ones. Accordingly, 1 base my estimates of the full economic costs of production on 
farms similar to the Haynies’, btit unaffected by discrimination, on the averages for “low-cost 
farms” as recorded in the above report. 4 

13. Com production costs per acre for 1987, and soybean and wheat production costs pci acre for 
1986, are reported in the 1990 USDA costs report. I project these costs for the period 198 1 to 
2001 based on an appropriate index of the variation in full econumic production costs over that 
period, as reported by USDA. 5 

14. The Haynie farm double-cropped soybeans partly with wheat and the rest with barley. 
However, because cost of production for low cost producers is only available for single cropped 
soybeans and wheat, 1 have used the full single-crop costs 1 o estimate lost earnings from wheat, 
barley, and soybeans, 6 1 am presently investigating whether published crop budgets from USDA 
and VCE can be used to accurately adjust the economic costs for single cropped soybeans to 
determine the total costs per acre of a soybean- wheat rotation and a soybean-barley rotation. 


Aheam et al. "uses standard USDA cost of production accounting. Economic costs are the most inclusive measure, 
including all inputs, whether owned or rented" (p 2). Examples of reports using standard USDA accounting can 
be fotmd al < http^wv^.ers.iisda.RQv/Data/CotilsAjdRetuaisifr. Notably, full economic costs include the - 
replacement cost of capital and also an imputed measure of the costs of unpaid labor-. 


(1) Prices paid index for 1994-2000 from Farm Inputs. Indexes I IS . Qu arterly bv Farm Type . USDA National 
Agricultural Statistics Service. <hUp://www.usda.gov/nass/graphics/ilala/paui.txt>. (2) Prices Paid index for 
198 1-199? from Prices . P aj^ ^d.Rec ejy^d Jnderte?j ( 9^2 12 1 <http:/Aisdajnajm’ib.comell.edu/daia- 
sets/crops/959 1 7/>. 


8 ] also note that, as the Abeam et. al. report does not include statistics for low-cost barley producers, 1 have had to 
use average pioduction costs for all barley prorinceis in estimating lost earnings from barley production on they 
Haynie farm. (.See U.S. barley production economic costs and returns, 1975-99. USDA Economic Research 
Service <http://wnrw.ers.Uida.gov/D3ta/CostsAndKetums/car/DATA/History/BajIey/Us7S99.xlR>). 
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Preliminary indications arc that 15 percent cost savings, relative to the sum of per acre costs for 
soybeans and wheat, are typically observed. 

15. 1 have used crop yields (in bushels per acre) based on the Farm and Home Plans completed 
by Philip Haynie in 1985. These documents record the Haynies’ planned yield per acre, which 
was unaffected by the discrimination. Moreover, the USDA reports that planned yields are 
preferable to actual yields as they are “better suited to indicate long-term conditions and trends”. 

I project yields for other years by adjusting the Haynies* 1985 planned yields to reflect national 
trends, by the following method. First, I calculate the mean of Mr. Haynie's 1985 planned yield 
and the U.S. average for ] 985. 1 then determine the ratio of the above mean to the U.S. average 
yield in 1985. Finally, 3 projected yield by multiplying that year’s U.S. average yield by the ratio 
calculated above. ' • • 

16. 1 obtain crop prices from the database maintained online at the Internet site of the USDA’s 
National Agricultural Statistics Service. I use the yearly average Virginia price per bushel of 
each commodity from 1981 through 1 999. 8 1 estimate 2000 prices by projecting the 1 999 value 
based on the Price Received Index for U.S. com. 9 

1 7. In estimating lost earnings per hog, I have used US average costs and prices for farms in the 
relevant size class, i.e. 3,000 lo 9,999 head, considering the Haynie farm’s 3,400 head operation. 
My projections are based on adjusting costs and values per head from the USDA report giving 

A)i, Mif B., : Nora L. Brooks, and Robert G. McElroy. "Characteristics of U.S. Wheat Fanning; A Snapshot.'’ 
Resource Economics Division, Economic Research Service, U.S, Department of Agriculture. Statistical Bulletin 
No.968.pl8. 

8 Ruhlidiaj Eriiuwm iM angsr USDA National Agricultural Statistics Service. 

<http:// www.nass.usda gov: 8 l/iptdW>. 

9 See <http://www.usda.gov/nass/graphics/data/pii cccn ,txt> . 


- 6 - 
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■ ts-timatcs by size-class (which coven; Ihe year 1998) using variation in US average costs and 
values for the period &om 1981 to 1 990. For each year, I estimate lost earnings per head as value 
per head less costs per head. w 
Acreage and Number of H ead 

1 8. It is my understanding that the Haynie farm was expected to continue growing well into the 
1990s. In particular, Philip Haynie expected that the farm would have expanded cultivation by at 
least 500 acres in each of 1986 and 1987, and by 200 acres in each year thereafter until 1995. In 
other words, the Haynie farm would have doubled in size between 1985 and 1 995, from about 
2,675 acres to about 5,275 acres.. Ihaveassumed that the Haynie farm’s size would remain 
unchanged thereafter. 

19. In an effort to be conservative, and to restrict the sources of uncertainty in the analysis, my 
_darnage estimates do not reflect the very likely possibility of additional growth beyond 1995. 

Also, since the Haynie farm actually grew from roughly 1,000 acres ofland in 1981 to 2,675 
planned acres in 1 985, 1 1 1 find the expectation that it would have doubled again in the subsequent 
10 years to be very reasonable. 


<http://www.ei5.usd8.gov/Data/CosisAndRcTums/caT/d3tafeopest99fF2Tfso.xls>. (! _ ~ 

Costs and Returns Reports . <ht1p;//www.ers.usda.gov/Data/CosisAndRcTurns/car/DATA/Copest99/Hog£99.x]s> 
<hnp://www .ers.usda.gov/D8la/CostsAndRetums/car/DATA/Appeudix/FFini5h/US9297.xls> 
<1irrp://www.ers.usda-gov/Data/CoslsAndRctums/car/DATA/Appendix/FFINlSH/USS291 jsls> 


“ The report of the USDA Office of Civil Rights documents that the Haynie farm had grown to The “Farm and 
Home Plan” filed hy Philip Haynie in 1985 shows loiat acreage for crops to equal 2,675 acres. 1 take the fact 
that this Plan was signed by ihe County loan administrator to indicate that the fann was folly capable of 
realizing this size in 1985. Unfortunately, ldo not have subsequent records showing planned or actual growth 
of operations. .• 
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7.0- Moreover, it is reasonable to estimate that Philip Haynie had the management abilities 
necessary for the farm to expand beyond a 5,000- acre size. Considering the farm’s 
diversification into multiple enterprises to address price risk in individual crops and in hogs and 
the integration of a trucking operation that provided costs savings and price improvement to the 
farm and additional income in the off-season, Philip Haynie appears to have been an astute farm 
manager.:'. ■■■■■■" 

21 . As documents recording the Haynie farm’s activity levels after 1985 are unavailable, I 
assume that the mix of crops remains fixed at the proportions indicated in the 1985 Farm and 
Home Plan. This assumption is likely to underestimate the profitability of the farm, because the 
advantage of multiple crops is, in fact, the ability to adjust activity levels to address price 
deterioration in certain crops, and exploit price improvements in others, from year to year. 
However, since the information necessary to detennine optimal activity levels by crop is highly 
-specific -and isumavavlsble, 1 have not attempted, such determination— Again; this serves to make 
my analysis understate damages, giving a conservative estimate thereof. 

22. For livestock operations, I assume that activity levels remain constant at 3,400 head until 
1990 at which time they cease. Around 1990, hog fanning was largely transformed into contract 
growing for large corporate slaughter and packing operations. This restructuring effectively 
removed, for farmers, price risk from hog growing operations. Therefore, without considerable 
additional information on hog growing contracts, it is difficult to determine the profit structure 
for family-owned hog growing operations during the 1 990s. 1 have, again in the interests of 
limiting the sources of uncertainty in my analysis, simply assumed that the Haynie farm’s hog 
operations would have ceased altogether in 1990. 


-8 
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2.3. Appendix B provides a detailed summary of the calculations, showing annual totals iui the 
farm as whole, as well as for individual enterprises. Tables for individual enterprises report the 
values of the various factors underlying the calculations, as discussed above. 

Tests of Assumptio ns 

24. Cost of production. I have tested my projections of cost of production against reported costs 
qf production in other time periods or crops as available. Appendix C shows the comparison of 
1991 com and 1990 soybean costs against data reported by USD A. 12 The table shows the 
projected values to provide a good approximation of data from later measurements. 

25. Returns per acre. A 1995 report by USDA shows that net income for farms comparable to 
the Baynic farm had, for the US as a whole, average net income of 20.4% of revenues on 
average, with a 95% confidence interval from 15.7% to 25.7%. My estimate of average returns 
of the Haynie farm for that year was ^l^/o^which-is-well-withiirthcconfidcnce interval reported 
by USDA, implying that they arc consistent with the USDA’s own analysis. 

.. Appendix A 


1 , 051 s Ol J 

sets/ciops/94009/soyfciid.wk 1>. Com-. 


1- <http://usda.mamilib.comell.edu/data- 


<http://usda.maimlib.comell.edu/dala-set5/crops/9401 8/budget. >wk l >. 


15 Structural and Financial Characteristics of U.S. Farms, 1993: J 8th Annual Farm Report to Congress. By Robert A. 
Hoppe, Robert Green, David Banker, Judith Kalbacher, and Susan E. Bentley, Rural Economy Division. 
Agriculture Information Bulletin No. 728. See p. 19, "Table 5— Selected farm business financial charactcris'rtics 
by sales class.” 
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S. Murthy Kambhampaty 
Cilassman-Oliver Economic Consultants, Inc. 

1 S28 L Street, NW, Suite 405 
Washington, DC 20036 

Tel: (202) 33 M 946 Fax: (202)466-3199 

e-mail : Mmthy.Kambhampaty@.gocci .com 


Areas of Specialization 

Industrial organization including antitrust policy; microeconomic analysis; applied econometrics 
and quantitative methods 

Education 

PhD, Agricultural and Applied Economics, 1994 

Dissertation: An Analytic Model of the Food Consumption 
Behavior of Health-Conscious Individuals. 

MA, Economics, 1994 (dual degree with PhD) 

MU A, Urban Affairs, 1990 

Virginia PolyTechnic Institute and State University (Virginia Tech) 

BE, Electrical and Electronics Engineering;:! 985, 'Ahdhra CJmvefsity 3 "lnd!a 
Recent Employment ' ... 

Vice President, Glassman-Ohver Economic Consultants, Inc., March 1999 to present 

Senior Economist, Glassman-Oliver. Economic Consultants, Inc., September 1996 to March 1999 

Consultant, Apogee Research, Incorporated, July and August 1996 

Research Associate, Virginia Tech, March 1996 to May 1996 and September 1994 to December 

•• 1995".. . ... ' 

Expert Testimony 

TeJCentral Communications, Inc. vs. MCI Telecommunications Coip., J. A .M.$./En dispute Case 
No. 97611001 0 " 

Select Journal Articles and Research Reports 

Driscoll, P. J. , S. M. Kambhampaty, and W. D. Purcell. “Nonparamctric Tests of Profit 
Maximization Under Oligopoly with Application to the U.S. Beef Packing Industry.” 
American Journal of Agricultural Economics, August 1997. 
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Kambhampaty, S. M., L. Shabman, P. Driscoll, and M. Tang. 1996. A I he "Effect 01 

Development Controls on I. and Prices: Hie Green tine ol Virginia Beach, Vii ginia.@ 
Blacksburg, Virginia: Agricultural and Applied Economics, Working Paper %LSK01. 

Kambhampaty, S. M., P. J. Driscoll, W. D. Purcell, and E. B- Peterson. Effects of Concentration 
on Prices Paid for Cattle. Grain Inspection, Packers and Stockyards Administration, U.S. 
Department of Agriculture, GIPSA-RR 96-4, June 1996. 

Zipper, C.E., and S. Murthy Kambhampaty. 1996. AEffects of Virginia Coalfield Employment 
Enhancement Tax Credit Legislation. § Blacksburg, Virginia: Virginia Center for Coal and 
Energy Research (March). 

Batie, S. S.,D. B Taylor, P. L. Diebel, and S. M. Kambhampaty. 1993. AAn Economic Analysis 

of Low-Input Agriculture as a Groundwater Protection Stiategy.6 Blacksburg, Virginia: 

Department of Agricultural and Applied Economics, Virginia Tech (March). Research 
funded under grant #14-08-0001-G1724 of the United States Geological S ervice. 

Membership in Professional Organizations 

Member, American Economic Association 
Member, American Statistical Association 
Member, Institute of Electrical and Electronics Engineers 
Associate Member, American Bar Association, Antitrust Section 
Associate Member; Sigma Xi," ThefScientific^Research' Society” 
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Characteristics and Production 
Costs of U.S. Corn Farms 

Linda F. Foreman 1 


In this report... The production costs for a bushel of corn 
ranged from an average of $1.19 per bushel for those 
farmers in the lowest quartile to $3.67 per bushel for corn 
farmers in the highest quartile, ranked by production costs 
per bushel. Producers with high corn production costs per 
bushel tended to have both lower than average yields and 
higher than average com costs per acre. Corn producers in 
the Heartland and Prairie Gateway had lower com 
production costs per bushel than com producers in the 
Northern Crescent and Southeast. Part-time farmers and 
farmers with small com acreage tended to have high corn 
production costs per bushel. 

Keywords: com, costs of production, cost variation, corn 
production practices, farm characteristics. 

’Agricultural Economist. Resource Economics Division, Economic 
Research Service, USDA 
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In 1996 , com was fce leading U.S. crop in terms 
of both acreage and production value. Favorable 
weather conditions in 1996 resulted in an above- 
average national corn yield of 127.1 bushels per 
harvested acre. At $2.7 1 per bushel, the 1 996 
market-year com price was above average but 
down from the previous year (U.S. Dept of 
Agriculture, National Agricultural Statistics 
Service Web site). In 1996, operating and 
ownership costs for producing com ranged from 
an average of $ 1 .19 per planted bushel for 25 
percent of the growers with the lowest costs to an 
average of $3.67 per planted bushel for the 25 
percent of growers with the highest costs. Some 
79 percent of U.S. com farmers produced 93 
percent of the Nation’s corn for less than $2.71 
per bushel (fig. 1)’. Com production costs per 
acre totaled S230.38 in 1 996 , compared with 
gross production value of $369.70 per acre for 
com, including com silage. The capital 
cost for machinery and equipment was the largest 
compouent of production costs per acre. Fertilizer 
expenditures per acre were the second largest cost 
item, followed by chemical, seed, and fuel 
expenditures. 

With the passage of the 1996 Federal Agricultural 
Improvement and Reform (FAIR) Act, the 
Government removed acreage restrictions on 
program crops and instituted production 
flexibility contract payments that are not linked to 
commodity grain prices (Young and Westcott, 
1996). Under the FAIR Act, grain producers face 
increased risk from low grain prices. Prior to the 
FAIR Act, deficiency payments rose when grain 
prices were low, in effect stabilizing farmers 
incomes. Ur, line deficiency payments, contract 
payments are fixed under the FAIR Act; thus, 
farmers* incomes may be more volatile as grain 
prices fluctuate, between 1996 and 2000, the 
roaikcting-year average com price (.hepped from 
52.71 to $1.85 per bushel. The decline in grrnn 
prices increased the financial pressure on many 


1 Costs exclude storage and marketing costs. 


farmers, prompting government officials to enact 
emergency assistance programs to aid them. 
Government officials, researchers, and extension 
agents need financial informatioa on various 
categories of fanners to effectively develop and 
implement programs that help farmers remain 
financially viable. Studies by Plumley (1991), 
Purdy (1 997), and Sonka ( 1 99 1 ) and their 
colleagues have shown that one factor in 
determining farm financial success is financial 
efficiency (see glossary). Farmers who are more 
successful tend to maintain lower ratios of costs to 
output, while less successful farmers have higher 
costs per unit of output. 

The objective of this report is to present 
information about the costs of producing com in 
the United States and to examine how these 
production costs vary among different segments 
of the farm population. Factors that contribute to 
the variability in com production costs per bushel 
are identified for various categories of farm 
producers. The categories used in this report are 
characterized by corn production costs per bushel, 
region, firm typology, and farm acreage (see 
glossary). Com producers are ranked by their 
com production costs per bushel to analyze 
factors associated with low and high production 
costs. Com producers in different regions are 
compared to gain insights into regional variations 

in production costs. Farm typology is used to 

examine the relationship between form, types and 
com production costs. Characteristics of farms 

based on planted com acreage are compared, 

since farms may vary by acreage. Data in this 
report are derived from a special com cost -of- 
production survey undertaken as part of the 1996 
Agricultural Resource Management Study 
(ARMS) (see glossary). This was the latest 
survey to collect data on formers’ costs for com 
production. 

This report uses com production costs as an 
indicator of financial success and assesses the 
characteristics of producers who are likely to be 
successful com growers. 

economic Research Service, USDA 
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Cumulative distribution of com farms and corn production 
by production costs per bushel for 19 So 



Perctml 


Source: 1996Agricu«ural Resource Management Study. 

Production costs are the sum of the operating and 
ownership costs for inputs provided by operators, 
landlords, and contractors (see glossary). 

Operating costs are the sum of costs that vary 
directly with the amount of com produced. 
Ownership costs are costs related to capital items 
that are consumed during the annual production 
process, such as farm machinery and equipment. 

Production costs are used for this report since 
farmers must be able to meet their short-term 
operating: costs and, in the longer run, replace 
assets consumed during Hie production process in 
order to maintain viable fanning operations. 
Since ownership costs are fixed in the short term, 
most fanners can remain iu business for several 
years as long as they can meet their short-term . 


obligations. In the long term, producers wishing 
to maintain successful farming operations must be 
able to both meet their operating costs and replace 
capital assets consumed during the production 
process. 

In the analysis for this report, EPS follows the 
computational standards recommended by the 
American Agricultural Economics Association 
(AAEA) Task Force on Commodity Costs and 
Returns (AAEA, 1998). 
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Com yield s and enterprise site distinguished low cost producers from mid and high-cost producers. 


For analysis by cost, com producers are ranked 
based on production costs per bushel and grouped 
into quartiles. Mid-cost producers occupy the two 
middle quartiles while low- and high-cost 
producers Ml into the end quartiles. Low-cost 
growers produced 3 5 percent of total com 
production for $1.43 or less per bushel, while 
high-cost growers produced 8 percent of the com 
with production costs exceeding $2.50 per bushel 
(table 1). High-cost producers averaged $3.67 in 
costs per bushel in contrast to low-cost producers, 
who averaged $1.19 per bushel, a difference of 
$2.48. Among the regions, the Heartland had the 
smallest p ercentage of its corn producers in the 
high-cost category, while the Northern Crescent 
and Southeast had over one-third of their com 
producers in the high -cost category (fig. 2). 

Differences in yields and costs per acre determine 
producers’ rank in the cost distribution. As table 
1 shows, high-cost producers had yields averaging 
72 bushels per acre in 1996 compared with 
average yields of 154 bushels per acre for low- 
cost producers. Differences between actual and 
expected yields indicate the extent that 
uncontrollable factors, such as weather and pest 
infestations, may have affected yields. Yields of 
high-cost producers were nearly 50 bushels below 
their expected yields in 1996, while the yields of 
low-cost producers exceeded their expectations by 
14 bushels. High-cost producers' expected yield 

of 120 bushels per acre was significantly less than 
low-cost producers’ expected yield of 140 bushels 
per acre. Additionally, high-cost farms had 
production costs averaging nearly $80 per acre 
higher than low-cost farms. Even if each category 
of farmers had achieved its expected yields, high- 
cost producers would still have production costs 
exceeding those of the lo-w-cost producers by 
$0.87 per bushel. Thus, despite the lower-than- 
expected yields of many high-cost producers 


during 1996, their relative costs and expected 
yields suggest that many of them are likely to be 
chronic high-cost growers. 

The $80 difference in the production costs per 
acre between high- and low-cost com producers 
steins mostly from four expenditure items: (1) 
capital recovery of machinery and equipment; (2) 
fertilizer; (3) fuel, lube, and electricity; and (4) 
repairs. Capital recovery, an estimate of the 
annual value of machinery and equipment that is 
consumed, accounted for nearly 40 percent of the 
cost difference. The annual machinery and 
equipment costs per acre for high-cost producers 
were nearly 65 percent higher than for low-cost 
producers. Oa average, low-cost producers had 
just over 200 com acres over which to spread 
their fixed machinery costs in comparison to 134 
acres for high-cost producers. The fertilizer 
expenditures per acre were lowest for producers 
in the low-cost category. Low-cost producers 
may have obtamed fertilizer at lower prices than 
high-cost producers, sices there were no 
significant differences in fertilizer use between 
producers in these categories (table 2). Higher 
fuel expenditures per acre for high-cost producers 
maybe attributed to their greater percentage of 
irrigated acreage (table 3) and theirhigher 
number of field trips (table 2). 

More low-cost producers planted com after 
soybeans, while more high-cost producers 
followed com with com. High-cost producers 
were generally older and less educated than low- 
cost producers. High-cost com producers were 
twice as likely to be 65 years or older than low- 
cost producers. Also, 35 percent of high-cost 
producers were retired or had nonfarm 
occupations, compared to 18 percent of low-cost 
producers. 
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1/ Southeast includes Eastern Uplands and Scwthum Seaboard- 
Source; 19GB Agi cultural Resource Management Sudy. 
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ifi ab 

8 ah 


SfoK 

Total operated acreage per fair. 
Planted corn acreage per farm 



613 

212 


583 

134 ab 


Yield in bushels per acre: 
Actual 
Expected 


154 be 

140 c 


135 

137 


72 

120 


ab 

ab 


Production costs per bushel (dollars) 
Actual 
Expected 


1.19 be 
1.31 be 



Costs and returns per planted acre (dollars): 

Gross value of production 

Operating costs 
Seed 
Foitilizer 
Soil conditioncra 
Manure 
Chemicals 
Custom operatious 
Fuel, lube, and electricity 

"TRepafra- V 

Purch*sed irrigation water 
inietest on operating capital 
Hired labor 

Ownership costs 

Capital recovery; machinery, equipment 
Taxes and insurance 

Production costs 


431 37 be 

129.55 be 
25.95 
37.69 he 
0.14 c 
*0.64 

23.23 be 
8.88 be 
16.81 be 
10.80 be 

#0.78 
3.14 be 
1.48 be 

53.84 be 
48.06 he 
5.78 be 

18339 be 


37932 etc 226.01 ab 


172.41 a 
27.29 c 
50.91 4 

0.15 c 
SO .4 5 

2934 tf 
12.65 a 
2733 a 
16.80 ac 
#0.14 
4.15 ff 
*3.32 a 


175.60 a 
25.78 b 

50.91 a 
0.21 ab 

#0.99 

28.91 a 

♦ 11.12 

28.48 a 
2134 ab 
0.00 

4.22 o 
3.64 a 


73.62 ac 86.98 ab 

66.35 ac 78.80 ab 

7.27 a 6.98 a 


246.02 ac 262.58 ab 


Value of production less operating costs 
Value of production less production costs 


302.02 be 
248.19 be 


217.11 

133.49 


Coefficient of Variation (CV) = (Standard ErTOr/Estimate)*l00 
> indicates that CV is greater than 25 and less than or equal to 50. 



# indicates that CV is greater than 
o, b, e indicates that estimates are 


50. 

significantly different ftom the 


indicated group at the 90 percent 


or better level using 


the t-statislic. 
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Tahie l-Protiuctfog pr actices on 1996 ARMS cum farms, by cost group 




Seeding rate per acre {kernels) 

Rowwitlth [inches) 

■Fertilizer use (percentage of farms): 

Nitrogen 
Phosphorous 
Potassium ' 

Manure 

Test BiirpEMi level {percentage offorms) 

Use recommended level (percentage of farms) 
Fertilizer quantity on reporting fcnns: 

Nitrogen (Ibs/pcre) 

Phosphorous (Ibs/acre) 

Potassium (Ibs/acra) 

Chemical use (percentage offarmsy. 

Herbicides 

Insecticides 

Chemically treated acres on reporting firms: 
Herbicides {acre-treatments) 

Insecticides (acre-treatments) 

Custom operations (percentage of forms): 

Any custom oper&tiou 

Prcpaxatioo, cultivation, or planting 
Fertilizei/chemical 

• Hanrasf . 

Drying 

Total labor horns per acre 
Unpaid 
Paid 

Farms wjth paid labor (percent) 

Tillage systems ( percentage of farms): 
Conventional 
Reduced 
Conservation 
■ No-tUV 

Maobineiy: 

Planter v/id* (rows) , 

Harvester width (row) 

Tractor horsepower (largest wed) 

Speed cf till age/plan ting operations (acres/hr) 
Speed of harvest operations (acres/hr) 

Total trips across bold (number) 

Tillage and planting trips (number) 

Drying: 

Bushels dried (percentage) 

Moisture removed (percentage points) 


27.057 

32.4 


26,637 

32.4 


3.5 

3,1. 


Coefficient of Variation = (Standard Enor/Estimatc)*lCO. 

* indicates that CV is greater than 25 cud less than or equal to 50. 

's^nificaatiy different from the mdtcWed gnmp at the 90 percent Of bsttei level using the t-stahst.c. 
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Table 3-Charaeteris 


sofl 996 ARMS e 


n farms ami corn producers, by cost gronp 

Low to) Mid (b} 


65 0 


rntag s); 


Operator education (per 
High school or less 
Some college 
Completed college 
Financial characteristics per farm: 

Net cash income (tblfas) 

Equity (dollars) 

De1»-to-ft£set ratio (pe'ccr.t) 

Kate of retain od equity (percentage) 
Oovcrainect payments (dollars) 

Coro crop insurance (percentoge) 


Com acreage {percentage): 

■ Dryland • 

■ ; irrigated ; " 

Production value: 

All commodities (dollars per jam) 

ConiC dollars per jam) 

Percentage of total productiofl 

Coro acres harvested for grain (ppjventeige) 
Com ecres harvested for silage (percentage) 

Precision agriculture (percentage of farms): 
Variable rale techr.ology/soil grid sampling 
Harvested using yield monitor 

Previous crop (percentage of firms): 
Soybean 

.''Com • 

Other 

Commodities per farm (number) 

Percentage of com farms with: 

Com under contract 
Cattle . 

Hogs 

' Dairy ■ 

Soybeans 

Hay 

Wheat 

Operator occupation (percentage)* : 

Fanning 

Non-farm 

Retired 

Operator age (percentage): 

Less than 50 years 
50 to 64 


256,004 
84 .366 


66 

It 


222,144 

87.957 


20 

12 


156,844 

37,267 


16 . 
66 


82 

a : 

81 

c 

65 

ab 

•15 


•15 


*20 


#3 


«4 


#14 . 


54 


48 


48 


34 


33 


26 


12 

be 

18 

0 

•25 

a 

56 

c 

55 \‘ 

c 

■ 71. 

■ ' ab- 

27 


30 

. c 

. 17 

b 

17 


16 


12 


64,929 

be 

41.446 

ac 

24,589 

ab 

747,474 

c 

557.132 

c 

473,570 

' °b 

11 

be 

18 

a ' 

11 

a 

0 

b 

•3 

■ a ]’■■ ■■ 

■i : 


6.S73 


6,739 

■.C 

4,803 

■ ’ c ' 

51 

b 

66 

a 

53 : 



Coefficient of Variation ■ (Steadfird Enor/Estnmie)*100. 

• indimwss that CV is greater than 25 and less than or equal to 50. 

# indicates that CV is greeter than 50. . , , . ^ 

a, ft. c indicates that tstunetes are significantly ditfcreal from, the indicated group at the 90 percent or berer level U3:ng tte t s .a i-. ic. 
'Mny not add to 1 00 slate percentages far hired managers are not shown. 
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Differences m yields and production practices mjlucr.ce. d regional sanations m core production costs per 
bushel. 


Heartland com farmers had the lowest average 
com production costs at Si. 14 per bushel, 
followed by Prairie Gateway farmers with $1.29 
per bushel and Northern Crescent farmers with 
$1 .38 per bushel (table 4). Southeast com 
farmers had the highest average production costs, 
at 51.52 per bushel, despite their lower levels of 
seed and fertilizer inputs (table 5). In 1996, com 
producers in the Heartland and Prairie Gateway 
had a cost advantage over Northern Crescent and 
Southeast com producers (fig. 3). Excluding the 
marketing and storage costs, over 80 percent of 
the lowest cost com producers in the Heartland 
and Prairie Gateway produced corn for less than 
the $2.71 per bushel market-year price for 1996, 
compared with roughly 64 percent of Northern 
Crescent com producers and 53 percent of 
Southeast com producers. 

The Heartland, with just over half of all com 
producers and com acreage, produced just over 
70 percent of all U S. com. Heartland com 
producers had the lowest production cost per 
bushel in 1996 due to thedr high average yield of 
138 bushels per acre and costs that averaged 
$226. 52 per acre. The Heartland is especially 
well suited to com production due to the region’s 
climate and soil types. Temperatures there are 
moderate and the region’s rainfall is sufficient 
for com production (Neild and Newman, 1990). 
Com accounts for just under 50 percent of the 
gross value of production on the region’s com 
farms (table 6). Over 80 percent of com 
producers in the Heartland also raise soybeans. 
Farmers raising both com and soybeans can 
frequently use some farm machinery for both 
crops, allowing them to spread their machinery 
costs over more acreage, this factor may 
ummbute to the competitiveness of Heartland’s 
com producers. 

In the Prairie Gateway, wb«e nearly 15 percent 
of U S. com is grown, com producers irrigate 72 


pci cent of the crop due to this region's relatively 
arid climate. Irrigation raises the production cost 
per acre significantly due to the expenditures 
needed to operate, repair, and replace irrigation 
equipment. The high expected com yields of the 
Prairie Gateway producers offset their high 
production costs per acre, leaving their expected 

costs per bushel close to the average for the 

Heartland and Northern Crescent com producers. 
The Prairie Gateway has the fewest com 
producers, but on average its producers operate 
much larger farms (1,417 acres) and plant more 

com acres per farm (328 acres) than com 

producers in other regions. This allows Prairie . 
Gateway’s com growers to spread the ownership 
costs of irrigation equipment and other 
machinery over more acreage so that they can be 
competitive with dryland producers. 

Although nearly 25 percent of all com faimers 
are located in the Northern Crescent, they 

produced justl 2 percent of the 1 996 com 

bushels due to their relatively low yields and 
their small com enterprises, which averaged 108 
acres per farm. In 1996, Northern Crescent com 
producers’ average yield fell short of their 
expected yield by 22 bushels per acre. F anners 
were asked tD report costs on com acres that 
were planted with the in tention of harvesting the 
com for grain. Sixteen percent of com acreage 

intended for grain on Northern Crescent’s farms 

was harvested for silage. With nearly three- 
fourths of Northern Crescent's com producers 
raising cattle, and nearly half reporting dairy 
operations, mast of the producers harvesting com 
silage probably used the silage as feed. The 
relatively high percentage of com acreage 
harvested for silage in the Northern Crescent 
significantly raised the region’s per bushel 
production costs, since production costs, 
including these for silage, are included in the per 
bushel figures (see glossary). 
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Regional cumulafiua distribution of comfarms 
by production costs per corn bushel for 1936 



1/ soitneast Includes Eastern U (tends and Southern Seubowtf. 
Source: 1936 Agriculterdl Resource M onager* ent Study. 


Southeast corn producers have the highest 
expected and actual costs per bushel. Although 
their production costs per acre are closest to 
those of the Heartland producers, Southeast corn 
producers have the lowest average expected com 
yield, while their actual yields match those in the 
Northern Crescent. Southeast com yields are 
reduced in part due to heat, die unpredictability 
of rainfall during the critical tasseling and silking 
stage of com production, and the lade of irrigated 
com acreage (NCCES, 1995). Inputs on 
Southeast com operations tend to be lower 


compared with other regions, with less seed and 
fertilizer used and fewer com farms applying 
chemicals (table 5). Southeast producer also 
tend to plant fewer com acres (66 acres per farm) 
and use smaller farm machines. Capital recovery 
costs per acre are higher for this region compared 
with the Heartland and Northern Crescent 
because Southeast growers have fewer acres over 
which to spread their fixed investments. 
Southeast com producers are also generally 
older, less educated, and more likely to work in 
nonfaim occupations than other com produces. 
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Table S-Pradoction practices tic 199<i ARMS c< 
lien. 

arn farms, by regin 
Heartland (a) 

Northern Crescent (b) 

Prairie Gateway (c) 

SOUlhc tail («/ 

S^1in£ rate pe: acre (ten**) 

Kow ■.viclt;. (inches) 

27,527 d 

32.0 d 

27,591 d 

31.6 d 

27,264 d 

31.6 d 

ic.i oh-: 

Fertilizer use (percentage of farms): 

Nitrogen 

Pbospbnmtis 

Potassium 

Manure 

96 

81 e 

86 c 

70 be 

89 

86 e 

8 6 c 

58 acd 

96 

31 abd 

69 aW. 

*7 abd 

44 

fit c 

87 c 

IS tc 

Test nitrogen level (percentage of forms > 

Use recur imended level (percentage of farm) 
Fertilizer quantity on reporting forms: 

Nitrogen (ibslacre) 

Phosphorous (Ibs/acre) 

Potassium (Ibs/acre) 

14 bed 

56 be 

134 be 

78 e 

60 c 

8 ac 

75 a 

93 ac 

71 c 

. 52 c ■■■;■ 

41 abd 

81 a 

159 abd 

*20 abd 

36 abd 

8 ac 

71 

125 ic 

73 t 

52 c 

Chemical use (percentage offarths) : 

Herbicides 

Insecticides 

97 bed 

25 bed 

94 a 

16 ac 

92 a 

36 °b 

77 n 

15 o? 

Chemically treated acres on reporting farms: 
Herbicides (acre-treatments) 

Insecticides (acre-treatments) 

2.7 bd 

. U . 

1A a 

1.0 c 

2.6 

1.3 bd 

' 2,0 etc ■ 

1.0 c ■ ■ 

Custom operations (percentage of farms): 

Any custom operation 

Preparation, cultivation, or planting 

Fcitilizer/chemical 

Harvest 

Drying 

59 bd 

9 bed 

42 bed 

20 

21 bed 

39 ac 

6 ad 

*12 ac 

*13 

14 ad 

65 bd 
*5 a 

22 ab 

n 

*12 ad 

33 a 
#2 ab 

■ 14 ■'* • 

-■ 20 

*2 • abc ... 

Total labor hours per acre 

Unpaid .. 

..Paid > 

Farms with paid labor (percent) 

25 bd 

2.4 bed 
.2 d 
. 17 e 

3.5 ac 

3.2 ac 
.2 d 

13 ( 

2.4 bd 
).7 abd 
*6 

28 abd 

■: 5.1' OC 

4.4 ac 
.7 ah 
' *i6 ; -c- 

Tillage systems (percentage of farms): 
Conventional 

Reduced 

Conservation 

No-till 

67 c 

27 bd 

33 c 

12 b 

. 73 c - 

10 oc 

•27 c 

*7 acd 

56 abd 

28 bd 

44 abd 
*15 b 

""71''':;. c ■■ 

‘8 ac 

29 c 

*16 ft/.-'- 

Machinery: 

Planter width (rows) 

Harvester width (rotes) 

Tractor horsepower (largest used) 

Speed oftillage'planting operations (ocrcs/hr) 
Speed of harvest operations (ucrtu/fcf) 

Total trips across field (number) 

Tillage and planting trips (number) 

7.4 bd 

5.2 bed 
152 bd 

8.0 bed 
4.7 bed 

8.0 

3.3 bid 

6.0 ac 

3.7 tie 

123 acd 

4.9 ac 

2.9 ac 

7.9 c 

3-6 o 

7.7 bd 

6.6 abd 

163 W 

10J2 dW 

7.9 aM 

8.3 6 

3.8 « : 

4.1 ''.'ac ' . 

3-7 ar. 

89 abc 

4.2 ac 

2.8 ac 

8.0 

4.1 a 

Drying. 

Buslwis dried < percentage ) 

Moisluieiemved (percentage pomts) 

59 6c 

4.5 bed 

•68 a 

2-4 acd 

*25 ab 

*1.1 ab 

*43 

0.8 ah 

Coefficient of Variation (Standard Enror'Esti mate)* 100 
* indicates that CV is greater than 25 and less than or equal to SO. 

* 'ifiTSiu ' a ih>mtort~m'fi,.mr:c«illy «M Malik inifcalt J sm* »<*» I*""' “ b "“ *=«• ** **“**• 
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Tahlp fi-Charnctcristks of 1996 AR MSc 
• llem 

Cora acreage (percentage): 

Dryland 

Irrigated 

Production value 
Ail commodities (dollars per firm) 

Cora {dollars per farm) 

Percentage of total production 

Com acres harvested for grain {percentage) 
Com acres harvested for siiege (percentage) 

Precision agriculture ( percentage of farms)-. 
Variable rate technology/sotl grid sampling 
Harvested using yield monitor 

Previous crop (percentage of farms)' 
Soybean 
■ '' Com 
Other 

Commodities per ffum (nMwbsr} 

Percentage of corn forms with: 

Com under contract 
Cattle ■ 


ITeaitfend («) Northern Crescent (b) Traine Gateway (c) SuuQ.ci ^ (4) 


216.61-1 

94,596 


183,699 

32,746 


353,754 

146,845 


abd 

abd 


43,597 

587,616 


6,867 bed 


46,747 

626,978 


*-6 

3,368 


64,792 

656,103 


146,453 

•I8.89S 


*8 

65 

*10 

11 

*32 


■ ' Dub?: 

Soybeans 
Hay ■ 

Wheat 

Operator occupation (percentage)*-. 

Fanning 
Non-fann 
Retired 

Operator age (percentage): 

Less than 50 years 
50 to 64 
65 or more 

Operator education (percentage)'. 

High school or less 
Some college 
Completed college 
Financial character) sties per famr 
Net cash income (dollars) 

Fruity (dollars) 

DefeWo-assct ratio (percent ) 

Rate of return on equity ( percentage } 

Oovemmiat payments ( dollars ) 

Cora ctop insurance (pen entnge) 
tj-Daa msufficieni for disclosure 
Coefficient of Vanfition = (Standard Li>onF.stimate)‘100 
• indicates that CV is grater than 25 and less than or equal to 50. 

1 Southeast includes Hastcio Uplands and Sonitctu Seaboard. 

2 \fay not add to 1 00 tince percentages for hired managers fa r a;’ ~ r;C xn 
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abd 


#13,553 

444,769 


*2,050 

*25 
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[Corin^duction Costs Differ AcrossFarmTyP2!£^. 


Dgccnca to yields, topuls, end feme and fanner chanaclemlies lead to differ™* to pradocihn com 
per bushe! among the farm typology classes. 


Farm typology classifies farms using the annual 
value of agricultural sales, fanners' occupation, 
aad fatm asset values (see glossary). For core 
forms, farm typology aid the size of the core 
acreage are positively related. As foe value of a 
form’s gross sales increase, foe total acreage per 
form' and core acreage per form increase as well 
(table 7). Small family farms, those with annual 
sales of $250,000 and under, account for roughly 
four-fifths of all corn farms and just over half of 
foe com production. Larger family forms have 
lower average production costs per bushel than 
small farms due to higher yields. Large family 
forms and part-time family farms haw significant 
differences in their expected average production 
cost per bushel Very large farms have the 
highest production costs per acre, but they also 
have the highest expected and actual yields. 

Very large- farms have foe highest average fuel 
expenditures per acre since a relatively high 
percentage of their acres was irrigated. The 
Prairie Gateway has foe highest percentage of 
very large farms (fig. 4). 

Part-time fanners, with their small com plots that 
averaged 67 acres, had com production costs per 
acre in foe same range as all other farmers. A 
high percentage of part-time formers elected to 
have custom work performed on their com 
enterprises, especially custom harvesting (table 
8). As a result, part-time formers had higher 
custom-work expenditures per acre than formers 
who listed fanning as their major occupation. 

All part-time farm operators had either nonfarm 
occupations or nonfenn businesses or were 
retired- Many part-time farmers may have found 
it more economically feasible to contract for 
custom harvesting than performing the writ 
themselves. Pait-time farm operators generally 
have smaller equipment and lower horsepower 


tractors than ether fanners. Nearly half of all 
part-time com farmers arc located in the 
Heartland, and one out of tour - n the Southeast. 
Half of all Southeast corn farmers farm part-time. 

Operators of the larger com forms are more 
likely to use risk management strategies than 
operators of small farms. Diversification is a risk 
management strategy used by formers to mitigate 
foe production and price risk associated with any 
one commodity. Large corn farms are mbre 
diversified than small ones, as shown from foe 
average Dumber of commodities grown per farm 
(table 9). Larger core operations are also more 
likely to insure part of their corn crop to 
minimize losses if disaster strikes. A higher 
percentage of larger farm operators produced or 
sold some of their core under contract. 

Marketing contracts generally reduce formers’ 
exposure to price variations, wliile production 
contracts for specialty core usually provide for 
premium prices. 

Small family farms differ from larger family 
forms in many characteristics other than size of 
the farm operation or foe coin enterprise. Part- 
time operators arc less likely to use conservation 
or no-till systems than operators of larger forms. 
Use of no-till conserves moisture (NCCES , 
1995). Seeding rates on small forms ate less than 
those on larger farms. Labor hours per acre for 
both field operations and overhead are greater On 
small forms, Smaller machines and lower 
horsepower tractors contributed to more labor 
hours expended per acre on small forms, and 
operators of small farms have less acreage over 
which to allocate their overhead hours. 

Operators of small forms are generally older and 
less well educated than their counterparts on 
larger farms. 
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Table T-Cm profactiim cmM ana Mum o. m6 ARMS cor. tom s , b, f»r m <IP°l °lg_ 
“V. 1 Small femil y farms 

Item .. • • “ 


tM. 


Low sales (6) High sales (c) 


Percentage of com farms 
Percentage of com acres 
Percentage of com production (fcusftefr) 

• Sizdt • 

Total operated acreage per fann 
Planted com acreage per farm 

Yield in bushels per acre: 

Actual 

• Expected 

Production cost per bushel (dollars): 

■ Aetna!' 


23 bde 


beck 

bede 


1.49 bde 

1.28 dc 


-Costs and returns per planted acre (cW/orr): 

Gross value of production 

Operating costs 
Seed 

Fertilizer. • 

Soil conditioners 
Manure 
Chemicals 
Custom operations 
Fuel, tube, and electricity 
Repairs 

Purchased irrigation water 
Inletest on operating capita! 

Hired labor 


33 aede 
19 acd 


313.97 de 

168.1$ 

25.76 e 
5032 
♦037 d 
#0.24 
26.86 d 
*21.13 beds 
21.16 
15.84 
D 

406 

#120 d 


Ownership costs ]|'J] 

Capital recovery: machinery, equipment 61.55 

Taxes and insurance 9.62 c 

Production costs 239.32 

Value of production less operating- costs 145.81 bde 

Value of production less production costs *74.64 bde 


27 


aede 

aede 


123 ad 

1.20 


342.94 de 

1S331 e 

24.38 ede 
48.85 

0.24 d 
*0 15 
24.71 de 

10.39 0 
21.96 t 
16.29 d 
D 

3 .70 e 
1.17 d 

7441 d 
66.81 d 
7.60 ce 


189.63 ade 
11531 ade 


Larger family farms 
Larg e {d) Very large (g) 
2 abce 6 abed 


obde 

ubde 


1.30 d 

1.19 


33631 de 

157.49 e 
25.67 be 
45.87 
025 d 
*0.79 
27.15 d 
936 a 
23.47 
16.94 d 
D 

3.76 

•2.07 

70.85 i 
64.99 d 
5.85 abd 


178.82 d 
107.98 de 


abed 

abed 


abce 1.938 
abce 640 


139 abc 138 

137 be 145 


1,11 abc 121 

III a I.M 


392.20 abc 39B.92 abc 


161.77 e 
27.04 b 
45.77 
0.11 abc 
#0.76 

32.39 abc 
8.99 a 
21,59 

1332 bee 
V 

3.78 

3.73 “b 

65.26 be 
57.7 6 be 
7.50 c 


230.43 abc 
165.17 abc 


177.26 bed 
28.40 abc 
48.33 
*0.21 
#037 
28.01 b 
10.36 a 
2935 b 
1663 6 
D 

4.08 b 
5.52 

70.96 
65.13 
5.83 b 

248.22 be 

221.65 ab 


D^Dala insufficient for disclosure. 

Coefficient of Variation = (Standard Enot/Estimatc)'* 100. 

« indicates that CV is greater than 25 and less than or equal to 50. 

$100,000 in annnat sales. See glossary. 
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Table 8-ProducUon practice* no 1996 ARMS com f arms, by farm ( ypoleRy 

" Small family fe»tr?s 


Seeding rale per acre (kenush) 2 7,395 b 

Row width flitches] ,18 de 

Fertilize: use (percentage of farms). 

Nitrogen 

Phosphorous ** 

Poaseiom 92 * 

Manure 14 bt 

Test nitrogen level (percentage of farms) 1 1 e 

Use recommenced level tpzrcettage of farm) 77 
Fertilizer quantity oo reporting farms: 

Nitrogen (Ibs/acre) e 

Phosphorous (Ibs/acre) 69 

Potassium (Ibs/acre) 51 

Chemical use (percentage of farms')-. 

Herbicides 

Insecticides * 14 e 

Chemicals acre-treatments on reporting forms: 

Herbicides (acre-treatments) ■ 

insecticides (acre-treatments) M> b 

Custom operations (percentage of farms): 

Any custom operation • ^2 

Preparation, cultivation, or planting *11 « 

Fwtiltzer/chemieat 28 

Harvest * 

Drying 2 ‘ . 

Total labor hours per acre 3.1 * 

Unpaid 3m .t 

Paid '* ‘ 

Farms with paid tabor (percent) 3 I 

Tillages systems (percentage of forms): 

Convcntiocal 82 1 

. Reduced. ■. . 

Conservation 18 1 

No-till 8 1 

Machinery: 

Planter width (rows) 4, ° 1 

Harvester width (ww) 4 -’ 

Tractor horsepower (largest used) 109 

Speed oftiliage/planting operations (acres/hr) 3,8 

Speed oFharvest operations (acres/hr) 3 J 

Total trips across field (number) 8>0 

Tillage and planting trips (number) 4.0 

Drying: 

Bushels dried (percentage) JU 

Moisture removed (percentage points) 4, ‘* 


Part-time 1 (a) Low sales (6) Highsalesfc) 
27,395 b 25,845 aede 26,898 be 
33.8 A 33:8 cat 32.7 bds 


98 d 95 d 

89 beds 82 a 

93 b 87 a 

14 bee 31 °d 


90 ede 98 b 

22 ok 26 be 


3.1 e 2.9 e 

3.0 dc 2-7 de 

A de .1 de 

*3 bde 10 ode 

82 firefe . . 72 at 

19 d 18 d 

18 bede 28 <tc 


Larger farmr-y farms 
Large Id) Very large (c ) 
27,515 b 28, M3 oca 

30 9 4j.br 3C.4 one 


5.6 abde 

5.0 abde 
150 abde 

8.0 abd 

4.7 abe 
8,3 o* 

3.7 de 


■*20 bede 49 acd 
♦1.8 ede 2.8 ede 


92 abce 10.1 abed 

5.7 abet 6.6 abed 

187 abcc 207 abed 

9.9 ebe 8.6 a 

5J ab 5 9 abe 

8.0 7.6 c 

3.2 akc 3.3 abc 


Coefficient of Variation = (Standard Enw/Estimate)*100. 

* indicates that CV is greater than 25 and has than or equal to 50. 

* ^ signitotly difftma ft™ *= IF™* * *= » P™ 1 level ’^*? c 

$100,00(1 in annual sales. See glossary. 
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Fam! with lame mm acreage hare lower production met, pm- bushel, due largely < o ‘heir higher yields, 

than farms with small corn acreage.. • 


Farms with the smallest corn acreage, those with 
250 acres or less of cbm, comprise 75 percent of 
altU.S. coni farms and produce 29 percent of 
U-S. com output (table 10). While 90 percent or 
more of the com farms in Northern Crescent and 
Southeast had Less than 250 acres of com in 1996 
(fig. 5), nearly half of the farms with the smallest 
com acreage are located in the Heartland. At the 
other extreme, fewer than 4 percent of com farms 
planted over 750 acres to com, yet this 4 percent 
produced just under 20 percent of U S. com. 
Farms with the largest com acreage are mainly 
located in the Heartland and Prairie Gateway. 
Farms with the largest com acreage comprise 
most of Prairie Gateway com forms, while they 
constitute a minority of Heartland com farms. 


Production costs per bushel in 1996 generally 
declined as the com acreage per farm increased 
(table 10). Although farms with the smallest corn 
acreage had the lowest average com production 
costs per acre, they had the highest average 
production costs per bushel due to their low 
yields in 1996. Had expected conditions 
prevailed, it appears that production costs per 
bushel would have been much the same for the 
farms with less than 750 com acres. However, 
unit costs would have been significantly lower 
for producers with 750 or more com acres, 
suggesting a cost advantage for these operators. 


Distribution of farms with different sizes of corn acreage, by region, 1996 
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Farms with t he smallest com acreage differ from 
the remaining com farms in many ways, even 
though their production cost per acre was nearly 
thfc same as for farms with larger com acreage. 
Those with the smallest com acreage had the 
lowest operating cost per acre due to their low 
per acre costs for seed, fertilizer, and fuel. 
Fertilizer expenditures per acre were low since a 
comparatively low percentage of these farmers 
applied commercial fertilizers to their cornfields, 
and those who did applied them at lower rates 
(table 11). A higher percentage of farmers with 
smallest com acreage used manure in their 
cornfields, likely reducing their commercial 
fertilizer needs. Fanners with the smallest com 
acreage, were more likely to have cattle or dairy 
in their production mix, providing a source of 
manure. Fuel expenditures were lower for 
farmers with smallest corn acreage since they 
were less likely to irrigate com and usually 
removed less moisture from corn during the 
drying process. The capital costs of farm 
machinery and equipment for farms with small 
com acreage were nearly equal to those with the 
larger corn acreage, despite the relatively small 
acreage over which they could spread their 
capital costs. 


Fauns with 250 or more com acres bad different 
production practices and tended to focus more on 
com production than farms with the smallest 
corn acieage. Half or more of the total value of 
farm production ou farms with the larger com 
acreage is derived from com (table 1 2). Farms 
with 250 or more coin acres were more likely to 
irrigate com and to make heavier use of inputs 
such as fertilizers, chemicals, and seed than 
farms with the smallest coin acreage. Soybeans 
were more likely to be used as a rotation crop 
with com on farms with the larger com acreage. 

These fauns were also more likely to use 

conservation tillage, especially a no-till 
production system, which may reduce die 
number of trips that an operator makes across a 
field. Operators of the farms with larger com 
acreage have larger machines and more powerful 
tractors than operators with the smallest com 
acreage. 

The characteristics of farms with larger com 
acreage minor those found for larger family com 
farms under farm typology. Operators of the 
farms with the larger com acreage are generally 
younger and better educated (table 12). They 
have higher net cash incomes from farming and 
they are more likely to have insured the com 
crop. Debt-to-asset ratios tend to be higher for 
farms with larger com acreage. 
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. ,11,1.. i ft rw n nrnduetion and returns on 1946 AHMS^ru.farjns, \rj on n :1 ;l anted acreage 

Item 

Fewer than 250 (<») 

50-49*9 (fc). 

500-749 (c) 

750 ui n.r.r«W 

Percentage of com forms 

Percentage of com acres 

Percentage of corn production (bushels) 

75 bed 

3 2 bed 
; 29 ; bed ... 

14 • acd 

27 acd 

27 ad 

7 aW 

23 abd 

25 ad 

4 a or 

1 b abe 

19 a be 

Size; 

Total operated acreage per fattu 

Planted com acreage per fatja 

388 bed 

79 bod 

944 acd 

341 acd 

1 ,409 abd 

578 abd 

. 2,255 abc. 

. 1,054 abc 

Yield in bushels per acre; 

Actual 

Expected •• 

116 bed 

126 bed 

131. ac 

136 ad 

143 ab 

139 _a 

139 a 

147 ab 

Production costs per bushel (dollars): 

Actual 

Expected . 

128 cd 

1.18 d 

1.22 

1.18 d 

1.18 a 

1,21 a 

1.14 a 

1.07 abc 

Costs and returns per planted acre (dollars)-. 





Cross value of production 

330.90 bed 

370.71 ac 

406.54 ab 

390.89 a 

Operating costs 
. .Seed . 

Fertilizer 

Soil conditioners 

Manure 

Chemicals 

Custom operations 

Fuel, lube, and electricity 
■' Repairs. '■ 

Purchased irrigation water 

Interest on operating capital 

Hired labor 

149.75 bed 

25.15 bed 

43.42 c 

030 bed 

0.62 c 

26.43 

13.19 bd 

20.35 bed 

15.20 

D 

3 .64 be 

1.44 bed 

163,02 a 

27.23 a 

48.04 

0.12 ad 
•131 c 

27.02 

8.78 ac 
26.10 a 

16.97 

D 

3.91 a 

3.40 a 

170.19 fl 

27.11 a 
50.62 a 

0.08 a 
#030 ab 
28.90 

13.80 b 
27.19 a 
15.89 

0.00 

4.12 a 

2.59 4 

162.67 a 

27.91 a 

47 M 

0.05 ab 
o.oti 

27.94 .• 

*8.47 a 

25.77 a 

14.96 
#1.43 
'■ 3.87 
*4.78 a 

Ownership costs 

Capital recovery; machinety, equipment 
Taxes and insurance 

69.86 

62.60 h 

7.36 

74.89 d 
68.20 acd 
6.69 

68.5D 

61.82 b 

6.68 

65.00 b 

57.89 b 

7.11 

Production costs 

219.62 b 

237.91 a 

238.99 

227.68 

Value of production less operating costs 
Value of production less production costs 

181.14 bed 
111.26 bed 

207.70 ac 
132.81 acd 

236.05 ab 
J67.55 ab 

. 22832 a 

163.22 ab 


D-Daia insufficient for disclosure. 

Coefficient of Variation = (Standard Enor/EstirMte)*'l 00. 

* indicates that .CV is greater than 25 and less than or equal to 50. 

IXTj M l ramnirairej;pMe«iU> dilfera tan tl« MM ffoup it thi 90 fM « fc «" I ** " rJ > 2 °* 
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Table ll-rr..d.ict><Hi practices, on IW ARMS cwn farms, by tom planted acreage _ 
Fewer than 250 («) 25C-499 W_ 


Seeding re is per acre (kernels) 

Row width (inches) 

Fertilizer use (percentage of farms): 

Nitrogen 

Phosphorous 

Potassium 

Manure 

test nitrogen level (percentage of farms) 

Use recommended level ( percentage of farms) 
Fertilizer quantity on reporting farms: 

Nitrogen (Ibs/acre) 

. PhMpboKHis (Ibstacre) 

Potassium (Ibs/acre) 

Chemical use (percentage of farms): 
Herbicides 
Insecticides 

[.Chemical acre-treatments on reporting farms: 
Herbicide* (acre-treatments) 

Insecticides (acre-treatments) 

Custom operations (percentage affarm): 

Any custom operation 

Preparation, cultivation, or planting 

Ferttlizeif chemical 

Harvest 

Drying 

Total labor hours per acre 
Unpaid 
Paid 

Farms with paid labor {percent) 

Tili&sy systems (percentage of farms): 
Conventional 


26,332 bed 

■ ■ ,114, W. 


2.6 c 
1.0 bd 


Conservation 

No-tiM 

Machinery; 

Planter width (rows) 

Harvester width (row) 

Tractor horsepower {largest used) 

Speed of tillagc/phuitiiig operations {acra/hr) 
Speed of harvest operations {acres/hr) 

Total trips across field (number) 

Tillage and planting trips (number) 

Drying:.- 

Bushels dried (percentage) 

Moisture removed (percentage points) 


3.4 
3 2 
2 

10 


16 

30 

10 


bed 

bed 


5.4 bed 
4.2 bed 


bed 

bed 


27,539 

32.1 


27.575 

31.5 


2.6 ad 
2.3 ad 
.3 ad 


B.l acd 
5.7 acd 


7.9 acd 
4 2 acd 


28,283 

302 


abd 

abd 


33 

#6 


1.8 o6c 
1.2 <rbc 
.6 ah 

47 OC 


36 a 

'■''49".:'." 

20 eb 


J3.3 abc 
7.9 abc 


D-Dam insufficient for chsclosuie. 

Coefficient of Vaiiatior - (Standard linor^stimate)*! 00. 

♦ indicates that CV is greater than 25 and less than or equal to SO. 

; <K- «- i"*— w* «*•» - "~*"^*"*** 
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Table 12 ra.ral trh.bn «1 l «t ARMS c . - ftra, ■»<! ~~ h > -n-pl..l«a t ?<g^_^ 

TZ Fewer than 2jO(u) 7>0-W>l» ttQ.7 4«(t> 


f.'r.rn acreage {percentage)’. 
Dryland 
Irrigated 


Production value: 

All commodities {dollars per farm) 
ComXdoHarsperjami) 

Percentage of total production 

Com acres harvested for grain (percentage) 
Com acres harvested for silage {percentage ) 

Precision agriculture (psrcewose of farms): 
Variable rate technology/soil grid sampling 
Harvested using yield monitor 

Previous crop ( percentage of farms): 
Soybean 
Com 
Other 

Commodities per Farm 
Percentage of com forms with: 

Com under contract 

Cattle 

Hogs 

Dairy 

Soybeans 

Hay 

Wheat 

Operator occupation (percentage)' \ 

: : Fanning 
Non-farm 
Retired 

Operator age {percentage): 

Less than 50 years 
50 to 64 
65 or more 

Operator education (percentage): 

High school or less 
Some college 
Completed college 
Financial characteristics per farm: 

Net cash income (dollars) 

Equity (dollars) 

Uebt-to-asset ratio {percent ) 

Rate of reum on equity {percentage) 
Government payments (dollars) 

Co m crop insurance (percentage ) 


127,344 

27,451 


22 

50 

63 


bed 

bed 


25,314 

463,939 


326,987 

130,795 

43 


4ff 

19 


510,957 

233,120 


58.435 

703,944 


abd 

abd 




102,539 

1,070,900 


15,553 

79 


abd 

abd 


910,781 

453,403 


215,559 
1.5 17.94 S 


D=i>Hta insufficient for disposer* 

Coefficient of Variation - (Standard Enoi/Estitnate) 130. 

* indicates that CV is greater than 2*> acd less than or equal to 50. 

* indicate' that CV is greater than 50. . „ . |h at Q, e % percent or better level using the t-sfetistic. 

c b c,d indicate? that estimates are significantly diffcreot from me moicawo group in y 

'May not ir.ri to IOC' sLice perctr.ragts for hired mmagets are co; draveo 
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Agricultural Resource Management Study 
(ARMS) !R Ac souice of data compiled for this 
report. Com cast and return estimates m this 
report are derived from Ac responses of 1 ,3 79 
com fat mere ir- ! 6 States to a survey on com 
production practices and costs as part of the 1996 
ARMS. The target population for the own survey 
was farmers who planted com with the intention 
of harvesting die com for grain. The National 
Agricultural and Statistics Service (NASS) and 
the Economic Research Service (ERS) collect ■ 
production and cost date once every 5-8 years for 
each commodity on a rotating basis in foe ARMS 
survey. The survey data axe weighted to 
represent all UlS. com acreage. 

Cost categories 

• Low-cost producers are the 25 percent of 
U.S. corn producers with the lowest 
production costs per harvested com bushel. 
These com producers had production costs 
of $1.43 per bushel or less for com. The 
cost per bushel is computed by dividing 
production costs by the bushels of com 
produced. 

• High-cost producers are the 25 percent of 
U,S. com producers with the highest 
production costs per harvested com bushel. 
These com producers had operating costs of 
$2.50 or more per bushel.. 

Corn farms are farms that planted at least one 
acre of com in 1996 with the intent of harvesting 
the com for grain. 

Corn production regions are based on ERS’s 
farm resource regions (fig. 6). These consist of 
county groupings with similar soils and climates 
that favor production of selected crops and 
livestock and lead to use of similar production 
practices on farms within a region. The Southeast 
region is die combination of the Eastern Uplands 
and Southern Seaboard. No com farms were 
sampled in the Mississippi Poital or the Basin 
an d Range. 

24 


Corn under contract is com grown under a 
marketing contract or com grown under a formal 
or informal arrangement to produce com for 
processors, packers, cancels, and integrators. 

Crop rotation refers to the crops planted m the 
spring/ summer of 1995 prior to the corn cxop in 
1996, described as follows: 

• Soybeans are members of the legume 

family. Legumes are plants with bacteria on 
their nodules that take nitrogen from the air 
and convert the nitrogen to a form usable by 
plants. - • ■ 

• Com is a member of the grass family. 

Grasses are plants that require nitrogen for 
growth but cannot generate nitrogen. 
Therefore, farmers -usually supply nitrogen to 
grasses. 

• Other includes fields rotated with any other 
crop other than soybeans or com, as well as 
land that was followed in the prior crop- 
growing season or land taken out of the 
Conservation Reserve Program during 15196- 

Farm typology is a way to classify forms based 
on the size of the farm operation, the operator’s 
occupation, and farm asset levels. The size of 
the farm operation is based on the annual value 
of gross sales. 

• Small farms are family fauns with annual 
gross sales of $250,000 or less. Family 
fanas exclude farms organized as nonfamily 
corporations or cooperatives and exclude 
farms operated by hired managers. 

■ Part-time farms are family forms that 
generate annual gross sales of less than 
$250,000 and whose operators report a 
noufarm occupation, as Well as family 
forms that generate annual sales totaling 
less than $100,000 whose operators 
report retirement as their occupation. 

All farms that generate less than 
$1 00,000 in annual sales and have farm 

assets valued under $1 50,000 are also 

included in the part-time farm definition. 

Economic Research Service, USOA 
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■ Lower sales forms arc family farms that 
have annual gross sales of less than 
$ 100,000 and farm assets of SI 50,000 or 
more, and whose operators report farming 
as their major occupation. 

• High sales farms are those family farms 

with aimual gross sales of $100,000 or 

more but less than 5250,000, whose 
operators report farming as their major 
occupation. 

* Larger farms axe family farms with gross 

annual sales of $250,000 or more. 

• Large farm operations are defined as 
farms with annual gross sales of $250,000 
or more, but less than 5508,000. 

• Very large fanns are those with annual 
gross sales of $500,000 or more. 

• Nonfamily farms are those organized as 
nonfoxniiy corporations or cooperatives ur 


those operated by hired managers. These 
farms are excluded from the typology . 
discussion and tables, but are included in all 
other tables and discussions. 

Financial efficiency indicates how well a farm 
operation is utilizing resources (Boehlje, 1984). 
There are several measures of financial 
efficiency. One of the common ones is the ratio 
of expenses to the gross value of production, or 
its inverse. The ratio measures die amount of 
expenditure to generate a dollar of output. 
Lower values for the ratio indicate a more 
efficient use of resources than higher values. 

Production costs are the sum of operating and 
ownership costs for all participants in the com 
production enterprise, including the operators, 
landlords, and contractors. Openithg costs are 
costs that vary with the amount of com acreage 
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planted. These include the costs for seed, 
fertilizer, soil conditioneis, manure, chemicals, 
custom operations, fuel, repairs, purchased 
irrigation water, interest, and hired labor. 
Ownership costs arc; costs related to capital items 
(hat are consumed during the year in the 
production process. Ownership costs include the 
capital recovery costs for farm machinery and 
equipment, non-real estate property taxes, and 
insurance. Capital recovery represents the value 
of farm machinery and equipment consumed in 
the annual production process. Capital recovery 
costs are a discretionary expense in any given 
year, In low-income years, the expenditures may 
be deferred but ultimately they must be paid if a 
producer is to maintain a viable fanning 
operation. 

The production costs include the costs on 
acreage that was planted with the intention of 
harvesting grain. The per acre production costs 
are divided by the bushels of com produced. No 
attempt is made to reduce costs for those farmers 
who ultimately produced silage rather than com. 


Rate of return on farm equity represents the 
return earned by the equity in a fatm operation as 
a percent of the value of farm equity. It is 
computed by subtracting die return to operator 
and unpaid labor and the return to management 
from the net farm income earned by the farm 
operation, dividing ibe total by die current value 
of the equity in the form business, and 
multiplying by 100. 

Tillage systems are defined by the amount of 
crop residue remaining on the soil from the 
previous crop. 

• Conventional tillage leaves less than 30 
percent of the previous crop residue coveting 
the soil when corn is planted. 

• Reduced tillage leaves between 15 
percent and 30 percent of the previous 
crop residue covering the soil when com 
is planted. 

♦ Conservation tillage leaves 30 percent or 
more of the previous crop residue covering 
the soil when com is planted. \ 

■ No-t!ll means that no tillage operations 
have occurred prior to planting. 
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Characteristics and Production 
Costs of U.S. Soybean Farms 

Linda Foreman and Janet Livezey 1 


In this report... Average soybean production costs 
ranged from $2.13 per bushel for producers in the lowest 
cost quartile to $6.00 per bushel for those in the highest 
cost quartile. ■ Heartland, West, and Northern Crescent 
producers had lower soybean production costs per bushel 
than Mississippi Portal and Southeast producers. 
Producers in higher sales classes and producers with 250 
to 750 acres of soybeans had lower production costs than 
other soybean producers. Off-farm income was an 
important source of household income for many soybean 
producers. 

Keywords: costs of production, soybeans, cost variation, 
soybean production practices, farm characteristics. 
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In 1997, soybeans were the second leading U.S. 
crop in icons of harvested acreage (69 million 
acres) and production value ($17.4 billion). U.S. 
farmers planted 70 million acres of soybeans 
that year, about 6 million more acres than in 
1996 (U.S. Dept of Agriculture, National 
Agricultural Statistics Service website). 

Several factors led to this surge in soybean 
acreage, including strong soybean prices, the 
absence of acreage set-aside prog 1,3 ™ 3 ) increased 
crop rotations with soybeans; and optimum 
soybean planting conditions. In addition, nearly 
all supply controls on U.S. field crop production 
(which were tied to deficiency payments) were 
eliminated by the 1996 Federal Agriculture 
Improvement and Reform Act (FAIR). Asa 
result, farmers could increase soybean plantings 
when market conditions were favorable, since 
they ao longer risked losing future government 
payments on program crops (such as com and 
wheat). Soybean acreage also increased sharply 
between 1996 and 2001 due partly to low 
production costs per bushel (see glossary). 
Widespread adoption of herbicide-tolerant 
varieties and low-till production practices helped 
keep soybean production costs low. Even 
falling market prices did not halt the rise in 
soybean acreage, since fanners were insulated 
from declining market prices by loan deficiency 
payments (Ash, 2001). 

In 1997, the production costs for soybeans 
ranged from an average of $2. 13 per planted 
bushel for the 25 percent of the growers with the 
lowest costs to an average of E6.00 per planted 
bushel for the 25 percent of the growers with the 
highest costs. Favorable weather conditions 
resulted in a ncar-rccord average yield of 39 
bushels per acre, reducing the production costs 
per busheL U.S. soybean farmers produced 97 
percent of the Nation’s soybeans for less than 
the 1997 season-average price of $6,47 per 
bushel (fig-1). Soybean production costs per 
acre totaled $137.77 in 1997. The gross 
production value of soybeans was S278.77 per 
acre. 


This report presents the costs of producing U.S. 
soybeans and examines bow these costs wiry 
among different segments of the farm 
population. Soybean producers, agricultural 
producers with at least 1 acre of planted 
soybeans, are ranked by their production costs 
per bushel to analyze factors associated with low 
and high production costs. In addition, 
producers in different regions are compared to 
gain insights into regional variations in 
production costs. Farm typology is used to 
examine the relationship between farm sizes and 
soybean production costs. Characteristics and 
soybean production costs are compared among 
farms with varying amounts of soybean acreage. 
Data in this report are derived from a special 
soybean cosi-uf-produetion survey undertaken 
as part of the 1 997 Agricultural Resource 
Management Survey (ARMS) (see glossary). 
This was the latest survey to collect data on 
farmers’ costs for soybean production. Jn the 
analysis for this report, ERS follows the 
computational standards recommended by the 
American Agricultural Economic Association 
(AAEA) Task Force on Commodity Costs and 
Returns (AAEA, 1998). 

Production costs arc the sum of the operating 
and ownership costs for consumable inputs 
provided by operators, landlords, and contractors 
(see glossary). Production costs exclude 
marketing and Storage costs. Operating costs are 
the sum of costs that vary directly with the 
amount of soybeans produced. Ownership costs 
are costs related to capital items consumed 
during the animal production process, such as 
farm machinery and equipment. Production 
costs are used for this report since fanners must 
be able to meet their short-term operating costs 
and, in the longer nin, replace assets consumed 
during the production process. Since ownership 
costs are fixed in the short term, most producers 
can remain in business for several years as long 
as they can meet their short-term obligations. In 
the long-term, producers maintaining successful 
farming operations must be able to pay their 
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Figure 1 

Cumulative distribution of soybean farms by production costs per busliel, 1997 



operating costs and replace capital assets 
consumed during the production process. 

This report found that low-cost producers had an 
average production cost of $2.13 per bushel 
compared with S6.00 per bushel for high-cost 
producers in 1997. A substantial yield 
difference of 20 bushels per acre and S77 in 
soybean production costs per acre existed 
between the high- and low-cost producers. The 
S77 difference in the production costs per acre 
was mainly generated by differences in capital 
recovery of machinery and equipment, repairs, 
fertilizer and chemicals, and fuel, lube, and 
electricity. 1 z>w cost producers had half the 
machinery costs per acre ofhigh-cost producers. 

Regional production practices and glowing 
conditions strongly influenced differences in 


yields and production costs per bushel among 
soybean producers. Soybean growers in the. 
North had lower costs per bushel compared with 
thos3 in the South, with 34 percent of the low- 
cost producers residing in the Heartland (fig. 2). 

Farms with higher annua] sales had lower 
soybean production costs per bushel due to their 
higher yields rather than lower production costs 
per acre. Producers with 250 to 750 acres of 
soybeans had lower production costs per bushel 
than producers with 750 or more acres due to 
their higher yields. Producers with 750 or more 
soybean acres were more likely to double crop 
their soybeans with wheat. Double -cropping 
frequently reduces soybean yields due to later 
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Wide differences in yields and production costs per acre contributed to a $4,87 difference in the average 
cost per bushel between low- and high-cast soybean producers. 


Soybean producers were ranked from lowest to 
highest based on production costs per bushel and 
grouped into quartiles. Low- and high-cost 
producers are in the extreme quartiles while 
mid-cost producers are those in the two mid 
quartiles. Low-cost producers raised 37 percent 
of the soybeans for less than $2.65 per bushel in 
1997 using 3 1 percent of total soybean acreage 
(table 1 and fig. 1). In contrast, high-cost 
soybean producers raised 14 percent of the 
soybeans at a cost of over $4.50 per bushel using 
19 percent of (be total soybean acreage. 
Production costs averaged $6.00 per bushel for 
high-cost producers, more than double the 
average production costs of $2.13 per bushel for 
low-cost producers. 

Production, costs per bushel have two 
components, costs per acre and yields. Low-cost 
producers had both lower production costs per 
aCre and higher yields compared to high-cost 
producers. Low-cost producers averaged 
$107.28 in production costs per acre compared 
to $184.68 for high-cost producers, while 
simultaneously achieving yields of 50 bushels 
per acre compared to 3 1 for high-cost producers 
in 1997. Cost differences between Low- and 
high-cost producers were accentuated by the 
unusually high, yields oflow-cost producers and 
the unexpected low yields of the high-cost 
producers. Low-cost producers had yields that 
exceeded their expectations by four bushels per 
acre compared to high-cost producers, whose 
yields were five bushels per acre lower than 
their expected yields. Differences between 
actual and expected yields provide insight into 
the effects of unusual events, such as bad 
weather or insect infestations, on production. 
However, even if the high- and low-cost 
producers had achieved their expected yields, 
their ranking in the coat distribution would be 
nearly the same, since low-cost producers’ 
expected yields were higher and their production 


costs were lower than those of high-cost 
producers. 

The 20-bushel difference in the average soybean 
yields between low- and high-cost producers 
may be partly attributable to the higher 
percentage of the high-cost producers who either 
planted soybeans in the previous year or double- 
cropped soybeans with wheat. Planting 
soybeans after soybeans tends to reduce yields in 
the second year due to pest infestations and 
diseases (Pepper). Also, plant grov^b-mhibiting 
chemicals are released from soybean residue as 
it decomposes, causing a reduction in soybean 
yields in the following year. Double-cropping 
with wheat frequently causes a delay in planting 
soybeaus, and since soybeans are sensitive to the 
length of day and ni ghl, a planting delay until 
mid-June or later tends to reduce soybean yields 
as well (Pepper). 


The $77 difference in the production costs per 
acre between low- and high-cost producers was 
mainly generated by differences in four items: 
(1) capital recovery of machinery and 
equipment; (2) repairs; (3) fertilizer and 
chemicals; and (4) fuel, lube, and electricity (see 
fig. 3). Capital recovery (the value of farm 
machinery and equipment consumed during the 
annual production process) accounts for 46 
percent of the difference, with each of the other 
items accounting for 12 percent or less. High- 
cost producers’ machinery costs per acre were 
double those oflow-cost producers, despite the 
high-cost producers’ use of lower horse-powered 
tractors and smaller sw'ath machinery. Only 32 
percent of high-cost soybean producers used 
conservation tillage systems compared to 69 
percent of die low-cost producers (table 2). 
Conservation tillage systems decreased die 
usage of machinery and labor by reducing the 
trips across a field. The reduced machinery 
usage led to Iowa costs per acre for capital 
recovery, machinery repairs, and fuel. In 
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Figure 3 

Production costs per acre for soybeans by cost category, 1 997 
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Source: 1997 Agricultural Resource Management Survey. 


addition, low-cost producers had an average of 
281 soybean acres and were able to spread fixed 
machinery costs over more acreage than high- 
cost producers who averaged 161 acres of 
soybeans. On average, fertilizer costs per acre 
were $8 higher for high-cost producers than for 
low-cost producers. Not only were high-cost 
producers more likely to apply fertilizers than 
low-cost producers, but they also applied more 
nitrogen per acre (38 pounds versus 14 pounds). 
Low-cost producers were more likely than high- 
cost producers to apply fertilizer for the crop 
planted before soybeans, intending to use the 
carryover of phosphorus and potassium for 
soybeans. High-cost producers irrigated 18 
percent of their soybean acreage while low-cosi 
producers irrigated less than 1 percent. 

Irrigation raises the pcr-acre costs for fuel, 
electricity, machinery repairs, and machinery 
ownership since irrigation systems require 
energy and additional machinery. 

Although the total acreage operated per farm did 
uot differ significantly between low- and high- 
cost producers, high-cost producers had lower 
average values of annual agricultural production, 


$ 1 5 1 ,888 per farm, compared to $301 ,755 per 
farm tor low-cost producers. The ratio of die 
value of soybean production to total agricultural 
production, a measure of the importance of 
soybeans to the farm operation, was nearly 
identical for low-, mid-, and high-cost 
producers. The average value of farm equity for 
low-cost producers, at S635 ,944 per farm, was 
$173,077 higher than that for high-cost 
producers. 

High-cost producers operated farms with lower 
annual sales, earned less farm income, and had 
lower total household incomes than low-cost 
producers (table 3). The principal operator of 
low-cost soybean enterprises earned more farm 
income than operators of high-cost enterprises. 
Farms with low-cost soybean enterprises were 
more likely to have more than one household 
receiving income from die farm Operation- 
Fourteen percent of farms with low-cost 
production had multiple households sharing 
income from a farm operation compared to 9 
percent for high-cost producers. Thcfann 
income per household of the principal operator 
(see glossary) averaged $29,6 82 for low-cost 
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enterprises and SI 4,426 for high-cost 
enterprises. 

The average off-farm income earned by soybean 
producers and their families was nearly equal for 
each cost group. Approximately two-thirds of 
the farm families in each cost category received 
income from off-farm work. Operators of high- 
cost soybean fanes were more likely to have a 
non farm occupation as their principal 
occupation than operators of low-cost farms. 
There were no significant differences in 
operators’ educational level or age among the 
cost categories. 


Must iow-cost soybean producers, 84 percent, 
are located in the Heartland, the major soybean 
production region, while 14 percent axe located 
in the West or Northern Crescent (see fig. 2 for 
regional map). The West consists of the 
Northern Great Plains and die Prairie Gateway. 
High-cost soybean producers are mere evenly 
distributed across regions than the low-cost 
producers with half or more of the high-cost 
producers located outside of the Heartland. Only 
17 percent of the Heartland producers were 
high-cost soybean producers in 1997 compared 
to nearly 65 percent of the Mississippi Portal 
and Southeast producers. 
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Table 1-Soybean production costs anil r eturns on 19*17 ARMS soybean farms, by c ost p,i oup 


item 

Low {a) 

Mid (6) 

High (c) 

Percent of soybean farms 

25 

b 

50 

ac 

25 

b 

Percent of soybean acres 

. 31 

be . 

50 

ac 


tv 

Percent of soybeatj prccuctioo {bushels) 

: 37 

be 

49 

ae 


ab 

Siit: 







Total operated acreage per farm 

TV) 


625 


533 


Planted soybean acreage per farm 

281 

be 

233 



ab 

Avg. number of commod ities per farm 

2.9 


2,8 


2 R 


Yield in bushels per acre: 








50.4 

be 

42.2 

ac 

30.8 

ah 

Expected • ' 

469 

be 

41.7 

ac 

359 

ah 

Production costs per bushel {dollars) 








2.13 

be 

3.30 

ac 


ab 

Expected 

2.29 

be 

3.35 

cr. 

5.15 . 

ab 

Costs and returns per planted acr: {dollars)-. 







Gross value of production 

328.13 

be 

275.13 

ac 

205.36 

ab 

Operating costs 

65.53 

be 

82.72 

ac 

104.61 

ab 

Seed 

19.02 


19.23 

c 

22.20 

■ b" 


4.06 

be 

8.80 

oc 

12.51 

ab 

Soil conditioners 

0.09 

c 

0.09 

c 

0.13 

ab 

Manure 

0.34 

b 

*1.35 

a 

*0.46 


Cliernicals 

22.77 

be 

27 M 

a . ' .■ 

29.02 

a 

Custom operations 

6.13 

b 

5.76 

a 

*5.61 


Fuel, lube, and electricity 

4.39 

be 

6.96 

ac 

1222 

ab 

Repairs 

6.15 

be 

9.24 

ac 

1529 

ab 

Purchased irrigation water 

0.00 


0.00 


B0.18 


Interest on operating capita! 

1.61 

be 

2.02 

a 


a 

Hired labor 

0.96 

•be, . 

*139 

a 

4.49 

a 

Ownership costs 

41.75 

be 

56.71 

ac 

30.06 

ab 

Cnpital recovery of nwch. and equip. 

36.43 

be 

49.45 

ac 

7220 

ab 

Taxes and insurance 

5.32 

be 

7.26 

a 


" 

Production costs 

107.28 

be 

139.43 

ac 

184.68 

ab 

Value of production less operating costs 

262.60 

be 

192.41 

ac 

100.75 

ab 

Value ot production less production costs 

220.85 

be 

135.70 

ac 


;. ab 


Coefficient of Varialion (CV) = (Standard Error/Estimate) x 100. 

* indicates that CV is greater than 25 and less than or equal to 50. 

B indicates that CV is greater than 50. 

a. b, and c indicate that estimates are significantly different ion the indicated group at the 90 percent or better level using the t-statistic. 
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Table 2- Production practices on 1997 ARMS s oybea n forms , by cost gm np 


Item 

Lowfe?) 


Mid (b) 

High (c) 

iced: 







Drilled (percentage tf forms) 

SI . 

e 

54 

c 

45 

a,> 

Rows {'percentage of farms) 

42 

e 

45 

c 

50 

ab 

Planting width for drilled (inches) 

8.3 


*.6 


5.3 


Planting width for rows (inches) 

25,0 


26.8 


27.5 


Seeding rate (lbs/ acre) 

65 

be 

69 

a 


i 

Herbicide-resistant variety percentage of farms) 

14 


10 


!0 


Mav plant date (percentage of farms) 

82 

c 


c 


•a b 

Jti ee plant date percentage of farms) 

8 

be 

' 15 • 

ac 

30 

ob 

July plant date percentage of far ms) 

•3 


-.3. . . 




Fertilizer use ( percentage of farm): 







Nitrogen 

9 

be 

25 

ac 

34 

ab 

Phosphorous 

15 

be 

35 

ac 

45 

ab 

Potassium 

12 

be 

32 

ac 

42 

ab 

.Manure 

10 


12 


12 


Fertilizer quantity on reporting forms: 







Nitrogen (ths/ocre) 

*14 

c 

24 

■ c 

38 

ab 

Phosphorous (Ibt/acre) 

82 


87 


84 


Potassium (tbs/acre) 

45 


50 


. 51 


Farms using fertilizer from previous year percentage) 

48 

be 

37 

a 

32 


Chemical use: 







Herbicides percentage of farms) 

97 

be 

97 

a 

: ■ ■ ■ 53 - 

■tt • •• 

Herbicides ( acre-treatments ) 

2.6 


2.9 


3.0 


Custom operations percentage of farm): 







Any custom operation 

34 


40 


■' 42 ■■ 


Preparation, cultivation, or planting 

14 

b 

8 

• a 

9 


Ferdlizer/chemical 

*9 

c 

14 

a 

!B 


Harvest 

20 


21 


21 ; . 


Total labor hours per acre 

I.J 

be 

16 ; 

ac 

2.2 

ab 

Unpaid 

1.0 

be 

1.4 

ac 

1.6 

ab 

Paid 

0.1 

be 

0.2 

ac 

0.6 

ab 

Farms with paid labor percent) 

16 


17 


21 


Tillage systems percentage of farms): 







Conventional 

31 

be 

57 

ac 

68 

ab 

Reduced 

18 

be 

28 

a 

26 

a 

Conservation < 

69 

be 

43 

ac 

32 

ab 

. ' No-till . 

32 

be . 

2! 

ac 

; }4 • 

ab 

Machinery: 







Planter width Peel) 

14.0 


14.9 

c 

13.4 

b 

Harvester width peel) 

14.9 

c 

14.4 

c 

12.8 

ab 

Tractor horsepower (largest wed) 

157 

c 

156 

■ft.' 

141 

ab 

Speed of tillage/plnnting operations peres/hr) 

10.3 

be 

88 

ac 

7.8 

ab 

Speed of harvest operations (acres/hr) 

8.5 

be 

6.5 

ac 

5.4 

ab 

Totol trips across field (number) 

6.1 

be 

7.1 

ac 

7.4 

ab 

Tillage and planting trips (number) 

2.7 

be 

3.4 

00 

3.8 

ab 

f>=D3ta insufficient for disclosure. 


Coefficient of Variation (CV) - (Standard Error/Esdinate) x 100. 

* indicates tho; CV is greater than 25 and less than nr equal in 50. 
if indicates tits'. CV is gt eater taaa 50. 

a. b. and c indicate tliat estirnaies are significantly diffetent fi ora the indicated group at the 90 percent re better level using "he t-starisiir. 
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fable ^-Characteristics vf 1997 AJ RMS suybcan farms and soybean pro duce rs, by cost g roup 


If rto Low (a) Lfid (6) High (?) 


Soybean actAge Ipurestvigty 

Diy laud 

100 

be 

97 

'■■O' - 

8? 

<j6 

Irrigated 

0 

be 

3 

ac 

18 

ab 

Production value: 







All commodities {dollars per farm} 

301,755 

be 

213,919 

ac 

151,885 

at> 

Soybeans ( dollars per farm) 

88,536 

be 

65,645 

ac 

37,313 

ab 

Percentage of total production 

38 


39 


37 


. Previous crop [percentage of forma): 







Soybeans 

*7 

be 

13 

ac 

24 

ab 

Gam ' 

83 

be 

73 

ac 

53 

at 

■ qqier . ' ' , 

10 

c 

14 

c 

23 

ab 

Percentage of firms double- cropped w/wheot 

•1.9 

■ bC 

4.1 

* 

9 5 

ab "" 

Percent of soybean farms with: 







Carte 

46 

be 

40 

a 

41 

a 

Hogs 

23 

be 

14 

a 

*10 

a 

Dairy 

•5 


8 

c 

6 

b 

Com 

91 

c 

87 

c 

73 

ab 

Wheat 

23 

c 

28 

c 

37 

ab 

Cotton 

<11 

be 

*3 

a 

*3 

a 

Rice 

D 


1 

C 

5 

■ b • ' 

Soybeans under contract 

18 

■ c ■ 

13 


-9| . - 

a 

Opemtoi occupation 1 (percentage): 

Farming 

75 

• e - 

' 71 

c 

: : 57 

ab 

Nort-farm 

19 

c 

24 

c 

30 

ab 

Retired 

#5 


S 

e 

ii 

■•A , _ - 

Operator age [percentage): 

Less than 50 yearn 

51 


50 


43 


50 to 64 years 

29 


34 


33 


65 years or more 

Operator education [percentage y. 

19 


16 


24 


High school 

47 


50 


48 


Some college 

:*3 


30 


27 


Completed college 

14 


13 


' • . 13 • • 


Financial characteristics per farm: 

Farm equity 

635,944 

c 

542,631 

. c 

462,867 

ab 

Government payments 

10,828 

be 

9,040 

a 

7,705 

a 

Farms sharing firm income [percentage ) 

14.0 

C 

13.5 

C 

8-7 

ab 

Dcbt-lo-asset ratio (percent) 

13.8 

c 

171 

c 

14.0 

ab 

Return to equity (percentage) 

#03 


*-1.4 


•-3.6 


Financial characteristics per farm household: 







Toral household income 

61369 

c 

65,882 

c 

48,174 

ab 

Farm income 

29,682 

c 

28,046 

c 

14,428 

ab 

Off- firm income 

31,587 


37,B36 


33,746 


Percentage with off- Guru wage ui business inc. 

67 


70 


64 



D=Data insufficient for disclosure. ' 

Coefficient of Variation (CV) = (Standard HirOiVEstimete) x 109. 

• indicates that CV is greater than 25 and less than or equal to 50. 

# indicates that CV is greater than SO. 

a, b, and c indicate that estimates are significantly different from the indicated group at the 90 percent or better level using the 1-statisttc, 
1 May not add to 1 00, since percentages for hired managers are not shown. 
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[Region 


Favorable yields and lower production costs per acre continue to make the Hear tland the low-cost region 
for soybean production. Production costs per bushel were lower in the Heartland. West, and Northern 
Crescent than the Mississippi Portal and Southeast. 


The Heartland's soybean producers, with 
production costs totaling $2.92 per bushel, had 
the lowest average [woductioa costs followed by 
producers in the West and Northern Crescent 
with costs of $3.55 per bushel and $3.44 per 
bushel respectively (fig. 2 and fig. 4). The West 
consists of the Northern Great Plains and the 
Prairie Gateway, and the Southeast consists of 
the Eastern Uplands and the Southern Seaboard. 
Higher cost producers were found in the 
Mississippi Portal (with production costs of 


$5.05 per bushel) and in the Southeast (with 
costs of $4.55 per bushel). Lower yields 
averaging 32 bushels or less in the Mississippi 
Portal and Southeast were the chief cause of 
their high production costs per busheL Actual 
yields were less than the expected yields for 
both regions in 1 997 due to their hot and dry 
summer weather. However, even if the 
Mississippi Portal and Southeast producers 
achieved their expected yields, their production 
costs per bushel would still have exceeded those 


Figure 4 

Cumulative distribution of soybean farms by region and by 
operating and ownership costs per bushel, 1997 



~ Heartland Northern Crescent West 

- — - Southeast — — Mississippi Portal 


West includes Northern Great Plains and Prairie Gateway. 
Southeast includes Eastern Uplands and Southern Seaboard. 
Source: 1997 Agricultural Resource Management Survey^ 
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in the other regions due chiefly to lower 
expected yields (table 4). Soybean producers in 
those regions are more likely to double-crop 
soybeans with wheat, which results in a later 
soybean planting date and reduced soybean 
yields. If Southeast producers’ yields had 
equaled ttteir expected yields, they would have 
had lower production ousts per bushel than 
Mississippi Portal producers. 

In 1997, Heartland producers realized better 
yields and lower production costs per acre than 
producers in other regions. The Heartland is 
especially suited for soybean production due to 
the region’s climate, soil, topography, and 
efficient transportation system. The Mississippi 
River allows barges to move large quantities of 
harvested commodities to major Gulf ports for 
export. Heartland producers are more likely 
than producers in most other regions to employ a 
conservation tillage system on their soybean 
Operation (table 5). Conservation tillage 
frequently reduces the number of trips across a 
field, saving labor expenditures per acre. 
Heartland soybean producers fanned an average 
of 232 acres of soybeans per farm, more acres 
than producers in most other regions. Soybeans 
accounted for nearly one-third of the annual 
gross value of production for Heartland soybean 
producers (table 6). Heartland producers are 
more likely to simultaneously raise com and to 
rotate their soybeans with com. 

For producers in the West (the Northern Great 
Plains and Prairie Gateway), soybean production 
costs per bushel averaged $3.55 in 1997. Their 
soybean production costs per bushel were about 
equal to producers in the Heartland and Northern 
Crescent but lower than those in the Mississippi 
Portal and Southeast. However, their average 
soybean production cost per acre was not 
significantly different from the other regions. 
West producers operated 10 percent of all U.S. 
soybean farms, controlled 8 percent of the 
soybean acreage, and produced 7 percent of the 
soybeans. Although the soybean producers in the 
West had large forms that averaged 1 ,020 acres, 
only 188 acres on average were used for 


soybeans. West producers were most likely to 
rotate their soybeans with a crop other than cum. 
They were also the producers most likely to 
raise wheat in addition to soybeans. Producers in 
the West irrigated 16 percent of their soybean 
acreage, second only to Mississippi Portal 
producers. Although soybean producers m the 
West had more farm acreage than most, the 
value of their agricultural production (S204.SCH 
per farm) was below those in the Mississippi 
Portal and Southeast. 

Northern Crescent producers raised soybeans at 
an average cost of S3. 44 per bushel, higher than 
the average for Heartland producers, blit lower 
than the average for Mississippi Portal and 
Southeast producers. Soybean production costs 
per acre for Northern Crescent producers were 
higher than those in the Heartland and about the 
same as those in the other regions. The 
Northern Crescent producers obtained an 
average soybean yield of 43 bushels per acre in 
1997, the second highest regional yield. The 
Northern Crescent had 13 percent of the U S . 
soybean producers and 7 percent of the soybean 
acreage and production. Northern Crescent 
soybean producers had the smallest total acreage 
per farm and smallest soybean acreage per form. 
They tied with those in die Mississippi Portal 
and the Southeast for the highest average labor 
hours expended per acre of soybeans. Northern 
Crescent producers were more likely to 
simultaneously operate dairy enterprises; 
Conventional tillage was used on soybeans by 
69 percent of the Northern Crescent producers, 
the second highest rate among the regions. 
Northern Crescent producers, with their smaller- 
than-average forms, tended to use smaller 
machineiy on their soybean enterprises. Just 
over 40 percent of the Northern Crescent 
producers hired Custom harvesters far their 
soybeans. 

Mississippi Portal soybean producers 
represented only 5 percent of all U.S. soybean 
producers, but they produced 9 percent of tire 
crop using 12 percent of the soybean acreage. 
Producers in this region or average had the 
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largest farms and the largest soybean enterprises, 
when size is measured by acreage. On average, 
they planted 523 acres of soybeans per farm, 
half their farm acreage. With production costs 
averaging S5.05 per bushel, Mississippi Portal 
producm were high-cost producers due 
primarily to their lower soybean yields. In 
comparison to other regional producers, they 
were more likely to plant soybeans following 
soybeans, a practice that results in lower yields. 
Mississippi Portal producers were also the most 
likely to plant in June or later, and delayed 
planting reduces soybean yields. Nearly one out 
of four Mississippi Portal producers double- 
cropped soybeans following winter wheat. 

While double-cropping frequently delays 
soybean plantings, it also allows producers to 
spread their fixed costs over two crops and 
receive a second income from their wheat 
acreage. Producers in southern latitudes are 
more likely to double-crop due to their longer 
growing seasons. Mississippi Portal producers 
were the most likely to use conventional tillage 
systems and to hire labor for their soybean 
operations. They were also more likely to 
irrigate their soybean acreage and to use larger 
machinery in their soybean enterprises. 

Southeast soybean producers (those in the 
Eastern Uplands and Southern Seaboard) also 
constituted just 5 percent of all U.S. soybean 
producers and accounted for 3 percent of both 
Soybean acreage and production, Southeast 
producers had relatively high production costs of 
$4.5 5 per bushel. While their production costs 
per acre were not significantly different from 
those in most other regions. Southeast 
producers’ expected yields were lower A hot 
and dry summer in the Southeast in 1997 
reduced soybean yields from producers* 
expected values. Southeast soybean producers 
were less likely to use herbicides than producers 
in other regions, and they generally planted 
soybeans later than producers in the northern 
regions. More than a quarter of the Southeast's 
soybean acreage was double-cropped with 
wheat, and on average Southeast producers used 
smaller farm machinery on their soybeans. 


Soybeans accounted for just 1C percent of the 
gross value of agricultural commodities of 
Southeast proilucers, the smallest per cent for all 
regions. 
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Ta&Jc 4 Soybean production, cos ts ami returns per acre from 1997 AR MS soybean farms, by region 


Item 

Heartland {a) 

West 1 (£) 

Northern 
Crescent (c) 

Mississippi 
Portal (d) 

South (bast 2 (e) 

Percent of soybean farms 

68 

bade 

10 

cede 

13 

abde 

5 abce 

5 abed 

Feiceut cf soybean acres 

70 

bede 

.3 

ede 

• 7 ' 

ade 

12 abce 

y abc 

Percent cf soybean prndjet or. i bushels) 

74 

beds 

7 

ade 

7 


5 abce 

3 abc 

Sire: 









Total oueiated acreage pet farm 

581 

bed 

1,020 

see 

112 

abde 

1,069 ace 

539 ,W 

Planted soybean acreage per farm 

232 

bode 

188 

aed 

119 

abde 

523 abce 

)%S a>d 

Avg. number of commodities per farm 

2.8 

ede 

2.8 


3.1 

ad 

2.5 ace 

3.1 ad 

Yield in bushels per acre: 









Actual 

45 

bade 

40 

ede 

43 

ade 

31 abc 

32 abc 

Expected 

44 

bde 

39 

cede 

43 

abde 

33 abce 

36 abed 

Production costs per bushel: 










232 

bede 

3.55 

ade 

3-44 

ude 

5.05 abc 

.4.55 abc 

Expected 

2.9? 

bade 

3.63 

ade 

3.42 

«* 

4.80 abce 

4.10 abed 

Costs and returns per plan ted acre {dollars): 









Gross vahic of production 

294.52 

bede 

254.61 

aede 

277.66 

abde 

219.25 aha 

223.04 abc 

Operating costs 

78-91 

de 

80.52 

e 

90.03 


88.31 a 

925Q4b 

Seed 

1939 


20.06 


22.81 


18.72 

18.82 


7.20 

ct 

4.83 

ce 

1,3.31 

ahs 

•7.58 e 

22.07 abed 


0.09 

bede 

*0.02 

aede 

0.17 

abde 

0.05 abce 

*0.60 abed 


•1,00 

bde 

*0.15 

ac 

•2.0U 

bde 

#0.07 ab 

#0.22 ac 

Chemical b 

26.85 


23.47 


25.70 


26.13 

2533 

Custom operations 

5,94 


6.44 


5.89 


5.03 

*5.29 

Fuel, lube, and electricity 

6.42 

bd 

9.41 

ace 

7.15 

bd 

10.08 ace 

6.35 bd 

Repairs 

8.64 

bd 

1121 

ace 

9.01 

bd 

13.15 ace 

8.61 bd 

Purchased irrigation water 

0.00 


*0.61 


0.00 


0.00 

d00 

Interest on operating capital 

1.94 

e 

1-95 

e 

2.20 


2.07 

2-23 ab 

Hired labor 

125 

de 

♦2.36 

d . 

*1.78 

d 

5.44 abce 

-3.09 ad 

Ownership costs 

53.40 

bd 

61.86 

ad 

56.54 

abd 

70.30 abce 

55.02 d 

Capital recovery of macb. and equip. 

46.56 

bd 

53.68 

ad 

49.67 

d 

64.56 abc 

49.86 d 

Taxes and insurance 

6M 

de 

8.18 

de 

6.92 

e 

5.74 ab 

5.16 abc 

Production costs 

13231 

ede 

142.37 


146.57 

- 

153.61 a 

147.52 a 

Value of production less operating costs 

215.61 

beds 

174.09 

ads 

187.62 

ads 

130.94 abc 

130.54 abc 

Value of production less production costs 

16221 

de 

112.24 

d 

131.09 

d 

60.64 aba 

7S.5I a 


Coefficient of Variation (CV) ** (Standard EnorfEsdmate) x 1 00. 


* Indicates that CV is greater then 25 and less than or equal to 5D. 

V indicates that CV is greater than 50. 

a, b, c, d, arid e indicate that estimates are significantly different from indicated group at the 90 percent or better level using the t-statistic. 

* West includes N otthem Great Mains and Prairie Gateway. 

2 Southeast includes Eastern Uplands and South cm Seaboard 
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1 able 3 Product ion practic es ou 1997 A KMS soybean farms, by region 


Item . Heartland (a) West 1 (fc) 


Northern 
Crescent (c) 


Mississippi 
Portal (d) 


Southeast) 


Seed: 

Drilled (percentage of farms) 

S3 

bed 

40 

ac 

73 

abde 

• 37 ‘ 

ace 

56/ 

cd 

Rows i 'permmage of forms) 

■16 

bed 

60 

ace 

26 

abde 

59 

ace 

43 

bed 

Planting width fci d-illcd (inches) 

8.5 

c 

8.4 


7.6 

ad 

9.0 

c 

8.6 


Planting width for rows (inches) 

26.2 

b 

28.7 

ad 

25.2 


25.9 

b ■ 

28 j 


Seeding rate (/fotrdris) 

69 

bed 

65 

acd 

77 

abde 

59 

abce 

67 

cd 

Herbicide-resistant varied (percentage of farms) 

10 

de 

12 

e 

*8 

de 

19 

ac 

21 

abc 

May plant date (percentage of farms) 

80 

bde 

72 

cde 

76 

de 

41 

abc 

50 

abc 

June plant date (percentage of farms) 

12 

bede 

23 

ode 

19 

ade 

48 

abc 

36 

abc 

July plant date (percentage of farms) 

Fertilizer use (percentage of farms): 

. *3 

de 

1 

de 

D 


: *7 

abe 

13 

abd 

..Nitrogen 

17 

bee 

32 

ode 

44 

ad 

i9 

bee 


abd 

Phosphorous 

28 

heda 

5 

acd 6 

61 

ab 

47 

abe 

62 

abd 

Potassium 

23 

cde 

30 

cde 

49 

ab 

4-1 

ob 

59 

ab 

Manure 

Fertilizer quantity on reporting farms: 

1! 

bed 

3 -. 

ace 

25 

bde 

Ul 

am 

n 

bed 

Nitrogen (fbsfacre) 

25 

e 

20 

e 

”16 

e 

*33 


50 

abc 

Phosphorous (Ibs/acre) 

91 

d 

D 


83 

de 

66 

abc 

84 

c '\ 

Potassium (ibsJucre) 

53 

be 

36 

ode 

35 

ade 

52 

be 

51 

be 

Farms using fertiliser from prev.yr. (percentage) 

Chemical use: 

44 

bade 

25 

ae 

24 

ae 

26 

* . 

35 

abc 

I Ierbicides (percentage of farms) 

97 

e 

93 

e 

98 

e 

95 

e 

84 

abed 

.Herbicides (anv-tr*aim*nu) 

2.8 

e 

2.6 

d 

2.8 


3.0 

be ■ 

2.5 

ad 

Custom operations (percentage of farms)-. 

Any custom operation 

36 

c 

40 

c 

54 

abe 

43 


40 

c 

Pieparation, cultivation, or planting 

11 

d 

11 

d 

#8 


#2 

ab 

D 


Fertilizer/chcmical 

14 

bd 

9 

ode 

*12 

d 

26 

abc 

be 

ab 

*24 

b 

Total labor hours per acre 

1.4 

ode 

1 5 

cde 

2.0 

ab 

1.9 

2.0 

ab 

Unpaid 

1.3 

cde. 

1.3 

cde 

1.8 

abd 

1.0 

abac 

1.6 

ahd 

Paid 

0.1 

de 

■•0.2 

d 

0.2 

de 

0. 

abc 

0.4 

C 

Farms with paid labor (percent) 

Tillage system*, (percentage of farms). 

15 

de 

19 

d 

16 

de 

54 

abce 

26 

cd 

Conventions! 

48 

cde 

52 

cde 

59 

abde 

84 

abce 

56 

abed 

Reduced 

26 

■ c 

31 

cd 

*19 

b 

25 

be 

*14 

ad 

Conservation 

52 

cde 

48 

cd 

31 

abde 

16 

abce 

44 

acd 

No-till 

24 

bede 

13 

acd 

17 

abde 

9 

abce 

34 

acd 

Machinery: 

Planter width (feet) 

14 

beds 

17 

ace 

12 

abd 

17 

ace 

11 

abd 

Harvester width (feet) 

15 

cde 

14 

cde 

9 

abd 

17 

abce 

n 

abd 

Tractor horsepower (largest used) 

156 

cde 

150 

de 

136 

ad 

183 

abce 

123 

abd 

Speed of tillagq/plaating operations (acres/hr) 

9.0 

cde 

8.9 

cde 

6.5 

abd 

11.0 

abce 

6.1 

abd 

Speed of harvest operations (acres/hr) 

7.0 

ce 

6.8 

ce 

5.4 

abd 

6.5 

ce 

5.0 

abd 

Total trips across field (number) 

6.9 

bd 

6.3 

acd 

7.2 

bde 

84 

abce 

6.5 

cd 

Tillage and planting trips (number) 

3.2 

bed 

3.6 

ade 

‘ 3.5 

ade 

4.4 

abce 

2.9 

k-d 


D- Data insufficient for disclosure. 

Coefficient of Variation (CV) = (Standard Eirorffisiiniate) x 100. 

* indicates that CV is greater than 25 and less than or equal so 50. 

» indicates that CV is greater than 50. 

a. h. c, t/.and e indicate that esarr-stes are significantly different from indicated group at the 90 percent o: better level using the t-s:atist)c. 

1 West includes Northern Great Plains olkI Prairie Gateway. 

2 Southeast includes Rastem Uplands and Southern Seaboard 
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Table 6- Characteristics of 1997 ARMS soybean farms and soybean producers, bv re? 

nil 




• ic,c 

Heartland <o) West 1 (b) 

Northern 
Crescent (e) 

Mississippi 
Portal (d) 

Southeast 2 (r) 

St.vlieaii acreage (percentage): 










Diy la-H 

98 

bde 84 

ace 

98 

bd 

79 

ace 

100 

abd 

Irriua'ctl 

.-Vi 

bde 16 

oce 

82 

bd 

21 

ace 

0 

abd 

Production vale*- 










All uonunoJi ies '.dollars per form) 

212,171 

ede 204,501 

d 

160,580 

de 

374,257 

abc 

315,009 

ac ■■ 

Snyrenm {.Hallers perform) 

68,816 

bede 49.349 

aede 

32,924 

obd 

123,973 

abce 

31,435 

ahd 

Percentage of lota] protlwtioc 

32 

bee 24 

de 

2J 

ade 

33 

bee 

10 

abed 

Previous erttp ( percentage of firms): 










Soybeans 

12 

ede 16 

cd 

■. *5 

abide 

59 

nhrp 

27 

acd 

Corn 

SO 

bde 37 

aede 

76 

bde 

13 

rthr'B 

50 

abed 

Oth el 

8 

bade 47 

aede 

19 

abd 

29 

abc 

' . 23 

ab 

Percentage of farms dciiblc-cropped w>’whea' 

2.5 

bde *5.8 

ode. 

D 


25.6 

ab 

25.7 ab 

Percent of soybean farms will. 










Cattle 

40 

bd 56 

ad 

50 

d 

17 

abce 

47 

d 

Hogs 

18 

bed *7 

a 

'10 

a 

#4 

a 

♦11 


Dairy 

4 

bede *2 

ace 

29 

aide 

D 

acd 

10 

abc 

Com 

92 

bde 57 

acd 

85 

bde 

32 

abce 

66 

acd 

Wheat 

23 

bede 59 

aede 

37 

ab 

36 

ab 

42 

ab 

Cotton 

#1 

bde 0 

ode 

D 


24 

abc 

*n 

ahd 

Rice 

#0 

d 0 

d 

D 


37 

abe 

0 

d 

Soybeans under contract 

Operator occupation 3 (percentage): 

13 

de 12 

d 

11 

d ■■■ 

27 


8 

ad 

Farming 

69 

d 69 

d 

59 

d 

79 

abc 

68 


Notv farm 

25 

d 25 

d 

26 

d 

10 


22 


Retired 

Operator uge (percentage): 

5- 

c #5 


*14 

* ■; 

*9 


*7 


Less than 50 years 

47 

b 59 

ae 

51 


54 

be 

41 


50 U> 64 years 

34 

b 24 

ae 

28 


28 

e 

41 

bed 

65 years or more 

Operator education (percentage): 

19 

*17 


22 


18 


18 


High school 

50 

t ' ' 44 


51 


42 


41 


Some college 

30 

d 37 

d 

30 


21. 




Convicted college 

Financial characteristics per farm: 

13 

d *1.5 


*10 

d 

22 

ab 

*16 


Farm equity (dollars) 

544,631 

e 575,174 

e 

490,257 

de 

612,474 


542,745 


Government payments (dollars) 

8.436 

ede 10,415 

ede 

5,762 

abd 

27567 

abe 

6,011 

abd 

Farms sharing farm income (percentage) 

11 

d 12 

d 

17 


21 


16 


Debt-to-assct ratio (percent) 

17.4 

16.4 


16.7 


16.0 


13.6 

Return to equity ( 'percentage ) 

.If-VS 

e #-5.3 

e 

*-6.8 

de 

#7.2 

c 

116.$ abc 

Financial characteristics per household: 










Total household income (dollars) 

58,710 

d 58,506 

d 

52,694 

d 

104,334 

nho/i 

56,125 

d 

Farm income 

24,239 

cd *24,539 

d 

*11,845 

d 

69,944 

t ’ h ."H 

*19,517 

d 

Off-farm income 

34,421 

33967 


40,849 


34,390 


36,608 


Percentage with off- farm wage, business inc. 

70 

de Tt 

de 

63 


53 

ab 

53 

ab 

D’-DoCii insufficient for disclosure. 










Ceefnctcnt of Variation (CV) (Standard Eitut/Es lunate) 

100. 








* tcdicaies that CV :s jivcmIci than 25 and Ires than or equal to 50. 








# indicates that CV is greater than 50. 










l>. c. d.mJ e indicate that estimates are sigrahcaarly different from indicated group at the 90 percent or berer ievel using the ’.-statistic. 

Acs: includes NurUiorn Great Plains and Prairie Gateway 









' JjouUtcest includes Eastern Uplands and Southern Seaboard. 

1 May not add to 100, r.ince percentages foi hited managers arc not shown. 
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Fat-ms with higher safes have lower production costs per bushel due primarily to their higher yields 
rather than lower production costs per acre. . 


ERS’s farm typology classifies farms based on 
the annual value of agricultural sales, fanners’ 
occupation, and. farm asset values (see glossary). 
Soybean acreage and total farm acreage were 
positively correlated with a farm’s annual value 
of gross sales. Ln the United States, part-time 
farms composed 3 1 percent of the soybean 
enterprises while producing 1 1 percent of 
soybeans using 12 percent of the soybean 
acreage in 1 997 (table 7). Part-time farm 
operations were generally smaller, averaging 89 
acres of soybeans and 239 acres per farm. At 
the opposite extreme, very large farms 
comprised 8 percent of soybean farms and. 
produced 23 percent of soybeans using 22 
percent of the soybean acreage. Very large farms 
averaged 649 acres of soybeans and 1,833 total 
acres. A high percentage of the soybean farms 
in the Northern Crescent consisted of part-time 


or low-sales operations (fig, 5). In contrast, a 
relatively high percentage of the Mississippi 
Portal farms were classified as large or very 
large farm operations. . 

Part-time- and low-sales farms are 
distinguishable from high-sales and larger farms. 
Part-time and low-sales farms experienced 
higher production costs per bushel, duo mainly 
to lower average yields than high-sales and 
larger farms. Soybean production costs per 
bushel averaged S3. 60 for part-time farm 
operations and $3,54 for low-sales operations, 
exceeding the costs of producers with high-sales 
and larger farms that ranged from $3.02 to $3.29 
per bushel (table 7). Part-time and low-sales 
farms obtained average yields of 38 to 40 
bushels in contrast to yields of 43 to 45 bushels 
for high-sales and larger farms. 



Economic Research Sen/ice 


Figure 5 

Distribution of soybean farms by region 


West induces Northern Great Plains and Prairie Gateway. 
Southeast includes Eastern Uplands and Southern Seaboard. 
Source: 1997 Agricultural Resource Management Survey. 
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Soybean producer* with high sales aod larger 
lams were more likely to use conservation 
tillage systems than soybean producers with 
part-time and low-sales farm operations (table 
8). Conservation tillage often helps to retain soil 
moisture, which may enhance soybean yields 
and increase the need for herbicides to prevent 
or reduce problem weeds (Jasa). Conservation 
tillage also reduces farm machinery usage and 
the hours of field work. 

High-sales and larger farms expended 
significantly fewer labor hours per acre of 
soybeans than part-time and low-sales farms 
/while using more hared labor. Operators of 
high-sales and larger farms also used tractors 
with higher horsepower and farm machinery 
with wider swaths in their soybean enterprises, 
reducing their fieldwork hours. Although 
operators of larger farms were more likely to 
hire labor, they were less likely to use custom 
labor thaE operators of part-time and low-sales 
farms. ' • 

Soybean producers in the part-time and low- 
sales classes had low farm incomes and 
depended less <>n farm income as a source of 
household income than other soybean producers. 
Households operating part-time farms received 
an average of $ 1,537 from farm income and 
$50,590 from off-farm sources in 1 997 (table 9). 
By definition, the vast majority of part-time 
producers were either retired or had non farm 
occupations with 21 percent listing retirement as 
their principal occupation. Farm families with 
low-sales form operations received an average of 
$800 from farm income and $28,332 from off- 
farm sources for the lowest total household 
income among the farm typology groups, 
$29,131. By definition, farm operators oflow- 
sales farms listed farming as their principal 
occupation, yet 31 percent of these operators 
were at least 65 years old. Households operating 
high-sales and larger farms received more 
income from farm sources than off-farm sources, 
yet these farms also had considerable off-farm 
incomes. High -sales farms had total household 
incomes averaging £44. 180 with farm income 


contributing an average of $24,7 1 3 in 1 997. 

Only households of soybean fauns with low and 
high sales had an average household income 
beneath the U.S. average household income of 
$49,692 in 1997. Average household income for 
larger soybean farms exceeded S90.832 in 1997 
with the Farm-income component alone 
exceeding the average U S. household income 
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1 able 7 Snybean prodiictiiii cants and returns an 1997 AKMS soybean (jrim, by farm *>pc!sgy 

Small family farms Larger •am:fy farms 


Part-time’ (ff) Low-sales (6) Kigh-salcs (c) Large(ti) Very large (e) 


Percent of soyhK-n forme 

31 

bede 

: 23 

ede 

22 

ade 

16 

abce 

8 

abed 

Percent o’, sovfceuj acres 

12 

ede 

12 

ede 

24 

abd 

30 

abce 

22 

abc 

Percent of '.oyhean production {bu jfa-fr) 

31 

*•* 

10 

ede 

24 

abd 

32 

abce 

23 

abd 

Size: 











Total operated acreage per farm 

239 

bade 

380 

aede 

650 

abde 

1,039 

abce 1,833 

abed 

Planted soybean acreage per farm 

89 

cede 

114 

cede 

232 

abde 

413 

abce 

649 

abed 

Avg. number of commodities per farm 

2.4 

beds 

. 2.8 

aede 

3.i 

ab 

3.2 

ab 

3.1 

ab 

Yield in bushels per acre: 











Actual 

40 

bade 

38 

adc 

43 

a 

45 

ab 

43 

ab 

Ekpeeted 

40 

cJe 

39 

ede 

42 

abd 

44 . 

due 

■ 43 

ab 

Production cost per bushel (dollars): 











Actual 

3.60 

cd 

3.54 

cd 

3.14 

ab 

3.02 

ah 

3-29 


Expected 

3.61 

cd 

3.45 

cd 

3.18 

ab 

3.08 

ab 

3.31 


Coats arid returns per planted Here (dollars): 











Gross value of production 

261.12 

bede 

243.77 

aede 

277.28 

abd 

294.09 

abc 

281.91 

ab 

Operating costs 

86.36 

be 

75.51 

ade 

78.03 

a 

82.85 

b 

83.64 

b 

Seed 

19.68 

b 

17.11 

ade 

18.18 


19.67 

b 

1999 

b 

fertilizer 

8.95 


5.-14 

de 

6.66 


S.S4 

b 

8.50 

b 

Soil conditioners 

023 

be 

0.15 

Q 

0.16 


0.16 


0.13 

a . 

Manure 

*0.33 

c 

*0.52 


*0.81 

a 

#1.51 


♦1.19 


Chemicals 

27.98 

bee 

25.87 

a- 

27.86 

a 

26.79 


25j62 

a 

Custom operations 

5.68 


7.45 


4.85 


5.68 


4.36 


Fuel, fobs, and electricity 

7.17 


6.77 


6.92 


7.13 


7.59 


Repairs 

9.35 


9.49 


9.51 


8.83 


10.05 


Purchased irrigation water 

D 


0.00 


#0.08 


D 


D 


interest on operating capital 

2.13 

be 

1.86 

a 

#1.92 

o 

2.01 


1.98 


Hired labor 

*0.83 

de 

0.87 

de 

1.08 

de 

2.21 

abce 

4.19 

abc 

Ownership costs 

57.03 


58.05 


55.79 


53.19 


57.30 


Capital recovery of mach. and equip. 

4S.60 


49.00 


48.74 


48.04 


51.73 


Taxes and insurance 

8.43 

ede 

9.05 

ede 

7.05 

abde 

5.15 

abc 

■; 5.57 

abc 

Production costs 

143.39 

be 

133.56 

■ 

133.82 


136.04 


140.94 


Value of production less operating costs 

174.76 

ede 

168.26 

ede 

199.25 

ab 

211.24 

ab 

198.27 

ab 

Value of production less production costs 

117.73 

■* 

110.21 

o* 

143.46 

ab 

1584)5 

ab 

140.97 

ah 


D=Data insufficient for disclosure. 

Coefficient of Variation (CV) = (Standard Enor/Estiraate) x 100. 

* indicates that CV is greater than 25 and less than or equal to 50. 

# indicates that CV is greater than 50. 

A b, c, d, ar.d e indicate estimates are significantly different from the indicated group m the 90 percent orhettcr level using the t-statistic. 
' Pan-time forms consist of retirement and residential/lifcstyle fauns plus farms with assays of Si ‘lO.OOD or less that generate less than 
$100,000 ir. annual sales. Sec glossary. 
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Table 8 Produc tion practices on 1997 AHM S soybean farms, b y farm typology 




Sicsl’ family farms 



Larger family farms 


Part-time 1 (a) 

Low-sales 0) 

High-sale 5(c) 

Large (d) 

Very large (a) 

Seed: 










Dri.lsd (percentage of jams) 

59 be 

46 

a 

52 

a 

• . 52 




Raws (percentage cf farms) 

39 be 

S3 

a 

48 

a 

48 




. planting width for drilled (inches) 

7.7 bede 

8.6 

a 


a 


a 


3 

. • Planting width for rows (aches)'.. 

27.9 de 

29.6 

de 

2S.3 

de 

23.5 

abc 

25.3 

abc 

Seeding rate (itwfr ere) 

76 bade 

64 

a. 

68 

a 

67 

a 


■> 

Herbicide resistant variety (percentage of farms) 

10 e 

7 

de 

8 

e 

. !*1 66 

•-22..-. 

abc 


May plant date (percentage of farms) 

74 

68 

. ic ■ 

80 

b 

79 




June plant dale (percentage of farms) 

18 d 

24 

cd 

15 

b 

10 

ab 



July plant date (percentage of farms) 

*5 ede 


ede 


ab 


ab 


ab 

Fertilizer use ( percentage of farms)'. 

Nitrogen 

29 ce 

21 ---. 


22 


+23 


20 

a 

Phosphorous 

39 be 

26 

ad 

29 

ad 

39 

be 

33 


Potassium 

34 £>c 

24 

a 

27 

a 





■ Manure ■ 

Fertilizer quantity on reporting farms; 

9 

9 

e ■' - 

11 


•i3 ; 


'•'.1.4' 

b 

Nitrogen (, Ibs/acre ) 

16 cd 

•22 


26 

a 


a 



Phosphorous ( Ibs/acre ) 

78 

91 


73 

d 

96 

c ■ 

75 


Potassium (Ibs/tusre) 

44 

55 


47 


56 

e 

41 

d 

Farms using Fertilizer from prev. yr. (percentage) 

30 bede 

38 

17 

46 

a 

5 

a 

43 

° 

Chemical use: 










Herbicides [percentage of farms) 

96 d 

93 

ede 

99 

b 

99 

ab 

98 

b 

Herbicides (acre-treatments) 

2.8 

2.6 

da 

2.8 



b 


b 

Custom operations (percentage of farms): 

Any custom operation 

46 ce 

40 

c '• 

30 

old 

39 

c 

34 

a 

Preparation, cultivation, or planting 

1 9 bede 


ace 

5 

ab 

*5 

a 

n 

ab 

Fertilizer/chemical 

11 d 

10 

de 

13 

d 

26 

abc 

18 


Harycst 

30 ede 

28 

ede 

11 

ab 

9 

ab 

•11 

ab 

Total labor hours per acre 

1.7 de 

1.8 

ede 

1.6 

be 

15 

ab 

U 

abc 


1.6 de 

1.7 

ede 

1.5 

bde 

1.2 

abce 

0.9 

abed 

Paid 

*0.1 de 

0.1 

do 

0.1 

de 

0.2 

abce 

3 

abed 

Farms with paid labor (percent) 

7 ede 

9 

ede 

17 

abde 

36 

abce 

58 ' 

abed 

Tillage systems (percentage of farms)'. 










Conventional 

63 ede 

59 

ce 

45 

ab 


a 

41 

ab 

Reduced 

74 

26 


24 


26 


17 


Conservation 

37 ede 

41 

ce 

55 

ab 

50 

a 

59 

ab 

No-till 

21 

17 


24 


27 


19 


Machinery. 










Planter width (feel) 

15 ede 

16 

ede 

18 

abde. 

21 

abc. 

22 

abc 

Harvester width (feel) 

17 bede 

16 

oede 

18 

abde 

20 

abce 

22 . 

abed 

Traclor horsepower ( largest used) 

13 1 ede 

137 

ede 

168 

abde 

184 

abce 

209 

abed 

Speed of tillage/pl anting operations (peras/br) 

6,4 ede 

6-9 

ede 

S.6 

abde 

10.5 

abce 

i i&. 

abed 

Speed of harvest operations (acres/hr) 

5.4 ede 

5.4 

ede 

6.8 

abe 

7.4 

abe 

83. 

abed 

Total trips across field (number) 

7;1 

6.8 


7.0 






Tillage and planting trips (number) 

3.4 

3.5 


33 


3.2 


32 


Coefficient of V;i'ta!ioa(CV)" (-Standard hrrnr/F.stireate) x 100. 


* indicates that CV is greater than 25 and less than or equal to 50. 

# indicates that CV is greater than 50, 

a, b, c. d, and e indicate estimates are significantly different from the indicated group at the 90 percent or better level using the ^-statistic. 
1 Part-time fern; consist of retirement acd residential/lifestyle farms plus fane with assets of VI 50,000 or less ±at geucratc less than 
S'.UO.U'JU in annua, sales. See glossary. 
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Table 9-Cturactcrixtics nf 1997 ARMS soybean farms ami soybean producers, by farm (vpolnjjy 


Item 


Smalt family farms 


Larger fdnii 

.y farms 


Part-time 1 (a) 

Low-sales (b) 

High- sales (c) 

Large yd> 

Very large (e) 

Soybean acreage (percf-ntoge): 







D; v tend 

93 cde . 

97 e 

96 ae 

95 a 

90 

be 

Im pared 

*2 ; 

#3 

-4 

*5 

*10 


Production value: 







All commodkies (dollars per farm) 

53,998 bede 

7832 a cde 

218,340 abde 

389,514 abc,i 

914,768 

abed 

Sovbean (dollars per (arm ) 

22.994 bade 

27,308 aede 

66,906 abde 

122.306 abce 

191,381 

abed 

Percentage of total production 

42 bede 

35 ae 

31 ae 

32 a 

29 

abe 

Previous croo (perceataee of farms): 







Soybean 

20 c 

14 c 

8 abe 

15 

16 

c 

Com 

65 cd 

67 c 

31 abe 

’17 de 

63 

cd 

Other 

15 d 

19 cd 

11 be 

8 abe 

21 

Cd 

Percentage of farms double-cropped w/wheat *2.8 be 

8.0 acd 

*4.0 6 

*3.9 6 

*7.; 

■d": , ■ 

Percent of soybean farms with: 







Cattle ... 

27 bed 

55 ae 

50 ae 

. .'. 43 a . 

: 34 

be 

Hogs 

*6 cde 

1 1 cde 

20 ab 

28 ab 

25 

ab 

Dairy 

*1 bede 

*5 acd 

14 abe 

12 abe 

*5 

acd 

• 'Corti.- • 

77 cd 

80 cd 

93 abe 

92 abe 

81 

cd 

Wheat 

27 e 

27 e 

30 e 

31 e 

41 

abed 

Cotton 

#1 de 

*0 de 

*2 e 

*3 abe 

*14 

abed 

Rice 

♦1 bde 

D cede 

*1 bde 

*4 abce 

8 

abed 

Soybeans under contract 

*S cde. 

8 cde 

15 abde 

27 abe 

26 

abe 

Operator occupation (percentage): 







Farming 

IK 1 bede 

100 ade 

100 ade 

96 abr. 

97 

abe 

Non-farm 

79 bede 

0 ade 

0 ade 

*2 abe 

*2 

abe 

; Retired 

21 br.de 

0 a 

0 a 

#2 a 

ffl 

a 

Operator age (percentage ): 







Less than 50 years 

45 m 

39 cde 

55 ab 

54 b 

61 

ob 

50 to 64 years 

32 

30 

36 e 

35 £• 

25 

cd 

65 years or more 

23 cd 

31 cde 

9 o6 

*10 ab 

*14 

b 

Operator education (percentage): 







High school 

45 c 

53 

56 o 

41 

48 


Some college 

29 

25 

30 

36 

33 


Completed college 

17 be 

9 ae 

9 ae 

14 

17 

be 

Financial characteristics per farm: 







Farm equity (dollars) 

286,987 bede 

372,604 aedt 

566,432 abde 

786,316 abce 1,451,910 

abed 

Government payments (dollars) 

3,076 cde 

3,533 cde 

9,291 abde 

16,454 abce 

33,098 

abed 

Farms sharing farm income (percentage ) 

*9 de 

7 cde 

13 be 

IS abe 

34 

abed 

Dcbt-to-assct ratio (percent ) 

13 cde 

12 cde 

17 abe 

19 ab 

21 

abe 

Return to equity (percentage) 

-6.4 cde 

-8.6 cde 

#-0.1 abde 

9.5 abe 

*10.8 abe 

Financial characteristics per household: 







Total household income (dollars) 

52,127 bde 

29,131 aedt 

44,180 bde 

90,832 abce 

169,130 

abed 

Farm income (dollars) 

ft 1,537 cde 

4800 cde 

24,713 abde 

55,971 abce 

127,180 

abed 

Off-farm income (dollars) 

50p9D bed 

28,332 ace 

19,467 abde 

34,862 ac 

41,950 

be 

Percentage off-farm wage, business me. 

S3 bede 

61 ade 

62 ade 

71 abe 

49 

abe 


Coefficient of Variation (CV} = (Standard Error/Estimate) x 100. 

* indicates that CV is greater than 25 and less than or equal to 50. 

U indicates that CV is greater than 50. . ■ „ ‘ . ‘ . 

a, b, c. it and* indicate estimates arc significantly different from the indicated group at the 90 percent or better level using the t-statistic. 
‘ Pait-tiruc Sums consist of ictucincul and rcsidcutial/lifcstyle farm, phis farms with assets tf SI 50,000 or less that generate less, than 
1 1 1)0,000 in annual sales. See glossary. 
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| Farm and Operator Characteristics Vary by the Size of the Soybean Enterprise 


Soybean production costs per acre, costs per bushel, and the size of the soybean enterprise 'were not strongly 
linked Differences in regional costs were more important than size differences. 


Xu 1997* those who planted 250 to 750 acres of 
soybeans had lower production, costs per bushel than 
those planting less than 250 acres of soybeans (table 
10). The average yields of soybean producers with 
250 to 750 acres were higher than all other 
producers. Many operations with 250 to 750 acres 
of soybeans were located in the Heartland, where 
production costs per bushel were Lowest and yields 
were higher (fig^ 6). Producers with 750 or more 
acres of soybeans were more likely to be in the 
Southeast or the Mississippi Portal, where average 
soybean yields are lower due in part to their later 
planting dates. Southeast and Mississippi Portal 
soybean producers were more likely to double-crop 
soybeans following winter wheat (table 12). 
Double-cropping soybeans with wheat may reduce 
soybean yields due to the later soybean planting 
date. However, the double cropping allows 


producers to receive more income and spread the 
fixed costs of land and machinery over two crops 
rather than one. Production costs per acre and 
production costs per expected bushel did notvary 
significantly with the amount of planted soybean 
acreage. . 

Nearly 75 percent of ait soybean producers planted 
less than 250 acres (table 10). These producers 
accounted for 30 percent of total U.S. soybean 
production and planted 3 1 percent of the soybean 
acreage. Those planting 250 to 499 acres of 
soybeans accounted for 16 percent of the soybean 
producers and nearly 25 percent of the soybean 
acreage and production. Those planting 500 or more 
acres comprised only 12 percent of the producers, 
yet they controlled 45 percent of the soybean 
acreage and produced 45 percent of the soybeans. 



Figure 6 

Distribution of soybean fetrms by planted soybean acreage and region, 1997 


Southeast includes Eastern Uplands and Southern Seaboard. 
West includes Northern Great Plains and Prairie Gateway. 
Source: 1997 Agricultural Resource Management Survey. 


or mere 


II Heartland HWest 


S Northern Crescent W Mississippi Portal PI Southeast 


0 

Less than 250 


250 to 499 
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I- arms with larger soybean enterprises had a greater ratio of 14 percent compared to 20 percent for those 

percentage of their total acreage devoted to soybean larger soybean enterprises, l'he value of farm equity 

production, 'l'he percentage of acres devoted to and Government payments was also positively 

soybeans ranged from 25 percent for farms with correlated with the soybean acreage 

small soybean cuter prises to 53 percent for farms 

with very large soybean cute: prises. For farms with 

larger soybean enterprises, soybeans also accounted 

for a greater percentage of the farm’s total 

agricultural: commodity production. Soybeans were 

2 1 percent of total production for small soybean 

enterprises and 39 percent for very large enterprises 

(table 1 2), This increased specialization in soybean 

production may have made risk management more • • 

important to operators with the larger soybean 

enterprises. More than 33 percent of the farms with 

500 or more acres of soybeans had some soybeans 

under a production or marketing contract in contrast 

to less than 18 percent of farms with fewer soybean • 

acres. Production contracts often provide for 

premium prices for specialty soybean crops, while 

marketing contracts can reduce producers’ exposure 

to price variations. 

Producers with fewer than 250 soybean acres 
differed substantially from those planting 250 or 
more soybean acres. Producers wall small soybean 
enterprises used 1.9 hours of labor per acre of 
soybeans compared to 1J hours per acre for those 
with lar ger soybean enterprises (table 1 1). The 
percentage of farms employing hired labor in their 
soybean operations rose as the size of the soybean 
enterprise increased. Farms with small soybean 
operations had a higher percentage of their labor 
derived from unpaid family members. A higher 
percentage of those with small soybean enterprises 
used conventional tillage practices, which increased 
the number of labor hours spent in the field. The 
smaller swath of the farm machinery used in smaller 
soybean enterprises also contributed to their higher 
number of labor hours expended per acre. 

Furan income averaged $1 5,52 1 for those operating 
small soybean enterprises compared to $1 14,762 for 
those who very large enterprises. When off-farm 
income is added to farm income, producers with 
small soybean enterprises bad an average household 
income of $50,528. which is dose to the 1997 U.S. 
average household income. In contrast, the average 
farm family income for those with over 750 acres of 
soybeans averaged $ 1 69, 1 30. Operators of small 
soybean enterprises bad an average debl-to-asset 
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Table 10-Suvbiuu inoductiou costs and returns nn 1997 ARMS soybean farms, by soybean planted acreage 


hem 

Fewer than 250 (4) 

250-499 (i>) 

500-749 (c) 

750 cr n 

W.d, 

Percent ul fjyle.i farms 

72 bed 

16 acd 

7 abd 

5 

abe 

I’ewrni of soybean acres 

. 31 bed - 

24 acd 

18 abd ■ , 

2? 

“be 

Percent of soybean production {busheds) 

.30 bed 




ac 

a.cs. 

Totti operated acreage per faun 

372 bed 

879 acd 

1,335 abd 

2,211 

abe 

Planted soybean acteage per fsrm 

92 bed 

347 acd 

592 abd 

1,163 

abc 

Avg. number of commodities per farm 

2.8 

2.8 

2.9 

2.8 


Yield in bushels per acre: 

Actual 

42 be 

44 ad 

46 ad 

4i 

be 

Expected 

42 

: 42 

44 

4J 


Prediction costs per bushel [duUursY. 

Actual 

3 .45 be 

3.10 o 

2.91 « 

3.35 


Expected 

3 A3 b 

321 a 

3.04 

3.29 


Costs »r«l returns per planted acre (dollars): 

Cross value of production 

270.25 be 

282.72 o 

303.55 ad 

267.99 

C 

Operating costs 

82.40 

79.79 

85.29 

70.06 


Seed 

18.20 c 

19.01 c 

22.45 ah 

20.23 



7.21 c 

7.63 e 

11.21 abd 

7.03 

C • 

Soil conditioners 

0 14 bd 

0.07 ac 

0.13 bd 

0.06 

ac 

Manure 

OM c 

#0 63 

*0.33 a 

M\A1 



26.38 

26.46 

27.49 

25.52 


Custom operations 

8.27 bd 

5.64 ad 

5.95 

*3.18 

ab 

Fuel, lube, and electricity 

8.12 bed 

7.04 u 

5.89 a 

6.94 

a 

Repairs 

10.06 e 

9.5! c 

7.86 abd 

9.69 

c 

Purchased irrigation water 

*0.11 be 

0.00 a 

0.00 a 

D 


Interest on operating capital 

2.03 d 

1.94 

Z08 


a 

Hired labor 

1.04 bd 

1.84 ad 

1.90 d 

*3.08 

abc 

Ownet ship costs 

60.72 be 

55.11 a 

50.00 ad 

5658 

c 

Capital recovery of reach, and equip. 

51.44 e 

48.72 

44.92 ad 

51.52 

C 

Taxes and insurance 

9.28 bed 

6.39 acd 

5.08 ab 


ab 

Production ousts 

143.12 b 

134.90 a 

135.29 

135.94 


Value of production less operating costs 

187.84 b 

202.93 a 

218^6 

138.93 


Value of production less production costs 

127.13 be 

147.82 a 

168.26 a 

132.05 



Coefficient of Variation (CV) = (Standard Erroi/Estimate) x 100. 

* indicates that CV is greater than 25 and less than or equal to 50. 

# indicates that CV is greater tbaa 50. . 

a, b, c. and rf indicate that estimates arc significantly different from the indicated group at the 90 percent or better level using the t-staustic. 
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Table 1 1 -Production practices on 1997 ARMS soybean farms, by soybean planted acreage 




Fewer than 250 (a) 


Seed: : 

Prilled (piircantage.offinns) S2 

Xa-m (percentage affirms) 46 

Planting width for drilled (inches) 8.3 d 

Planting width for rows, (inc&er) 29.8 bed 

Seeding rate (Uxdicr*) 6? 

Herbicide-resistant variety (percentage a] farms) 9 bed. 

May plant date (percentage of farms) 77 d 

June plant fate (percentage of farms) 16 d 

July plant date (percentage oj farms) 4 d 

Fertili2CT use (percentage of perms)'. 

Nitrogen 23 

Phosphorous 32 c 

Potassium 29 

Manure 13 bed 

Fertilizer quantity on reporting farms: 

Nitrogen (Ibs/acre) 21 

Phosphorous (tbf/acre) 85 

Potassium (Ibs/ncrd) - 49 

Farms using fwtiliaer &om prev. ^. (percentage) 34 bed 

Chemical use 

Herbicides (percentage of farms) 95 bed 

Herbicides (acre-treatments) 2.7 d 

Custom operations [percentage affirms)-. 

Any custom operation . . ~ 42 bd 

Preparatiob, cultivation, or plautiug \2 bed 

FeHilizer/ehtaniwii 12 cd 

Harvest 26 bed 

Total labor hours per acre 1.9 bed 

Unpaid 1.8 bed 

Paid .1 bed 

Farms with paid labor, (percent) I I bed 

Tillage systems ( percentage of farms): 

Conventional 59 bed 

Rednced 27 cd 

Conservation 41 bed 

No-till 18 bed 

Machinery: 

Planter widih (rows) •...12.9 bed 

Harvester width (rows) 12.1 bed 

Tractor horsepower (largest used) 137 bed 

Speed of tillage/placting operations (acres/hr) 7 0 bed 

Speed of harvest operations (acres/hr) 5.4 bed 

Total trips acioss field (number) 7.0 bd 

Tillage and planting Pips [number) 3.5 bed 


1.5 ad 
1.3 acd 
.2 ad 


95 

51 


99 

2.7 


3.3 a 
1.0 abd 
*3 o 


98 a 
3.2 obe 


49 


U ob 
0.9 aba 
A ob 
ob 


20.2 ab 
22.7 abc 


E^Data insufficient &r disclosure, 

Coetfieicat of Variation (CV) - (Standard Error’Estimate) x !00. 

* indicates that CV is greater than 25 and less than or equal to 58. 
ft indicates that CV is greater than SO. 

a. 6. c. and d indicate that estimates are significantly different from the indicated group at the 90 percent o: bettor level using die t -statistic. 
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T*hle l2 -Characteristics of 1997 ARMS soybe an fatm* agil soy bean prodnccis, hy soybea n planted acr eage 


Item " 

Fewer than 250(a) 

250499 (b) 

5D0-749 (c) 

750 * rw 


Soybean acreage { percentage ): 









■ Da - land 

95 


95 






Irrigated 

"• 5 . 


. *5 ". 






Production value? . 









All commodities (dollars per farm) 

130,059 

bed 

317,727 

C cd 

464,905 

abd':. 

77: ,686 

abe 

Soybeans (dollars per farm). 

26,953 

bed 

99,261 

acd 

170,757 ■ : 

abd 

3C4.245 

obc 

Percentage of total production 

21 

bed 

31 . 

ad 

37 

a , \ 

79 


Previous cron (percenla.ee of farms'): 









Soybeans 

12 

d 

15 


: *25 . 


26 

a 

• Cam 

71 

d 

74 

d 

61 


58 

ab 

Other . 

17 

b 

. 11 

° 

*J4 


16 


Percentage of ferns double-cropped w/wheat 

4,6 

. d 

*4.0 

d 

. *4.3 ■ 

d ’ 

12.6 abe 

Percent of sovbenn farms with: 










46 

bed 

35 

a 


a 


a 

Hogs 

14 


17 


*24 


*10 


Dairy 

9 

bed 

*3. 

a 

*2 

a 

m 

0 

Com 

83 

b 

90 

ad 

88 


79 

b 

Wheat 

28 

d 

30 

d 

35 


42 

ab 

Colton 

*2 

d 

*2 

d 

*4 


" 7. 

ab 

Rice 

*1 

bed 

2 

ad 

*4 

ad 

14 

abe 

Soybeans tin der contract 

8 

bed 

18 

acd 

*36 

ab 

35 

ab 

Operator occupation (percentage)': 









Farming 

60 

bed 

85 

ad 

91 

a 

95 

ab 

Non-fonn 

31 

be 

*11 

a 

D 


D 


Retired 

9 

be 

*3 

ae 

D 


D 


Operator age ( percentage ): 









Less than 50 years 

45 

bd 

57 

a 

$7 


60 

a 

50 to 64 years 

32 


36 


32 


32 


65 years or more 

24 

bed 

.,"•7 • 

a 

#11 

abd 

*8 

ae " 

Operator education (percentage): 









High school 

50 

bed 

49 

ae 

36 

ab 

45 

a 

Some college 

28 

c 

32 


43 

a ■ 

30 


Completed college 

13 

hd 

13 ; 

a 

*14 


21 

° 

Financial characteristics per farm: 









Fann equity (dollars) 

421,325 

bed 

613.100 

acd 

941,012 

abd 

1.459,361 

abe 

Government payments (dollars) 

5,050 

bed 

12,418 

acd 

20,085 

aUd 

39,193 

abe 

Farms sharing fann income (percentage) 

11 

cd 

10 

cd 

19 

a53 

39 

abe 

DcbWo-assct ratio ( percent ) 

; 14 - 

bed 

20 

a 

20 

a 

21 

a 

Return to equity (percentage) 

*-3.6 

cd 

#-2.9 

cd 

*11.3 

ab 

*12.0 ah 

Financial characteristics per fjnr. household: 









Tori household inccir.: (dollars) 

50,528 

d 

61,758 

d 

63,514 

d 

191,462 

abe 

Farm income '(Jailers) 

15,521 

bd 

33,257 

ad 

* 37,243 

d 

1 14,762 

abe 

Off form income (dollars) 

35,007 

cd 

28,501 

d 

26271 

ad 

*76,701 

abe 

Pe'csntage with aff-ia-m wage, business ioc. 

69 

d 

S7 


67 


58 

a 


i) Osiy lusutfiweer tr>r disclosure. 

Coefficient of Variation (CV) (Standard Error/Estjirute) x 100. 

* indicates that CV is greater than 25 and lets than or taper! Ui 50. 

# indicates that CV is pester than 50. 

c. b. c, and a indicate that estimates are significantly different from the indicated group al the 90 permit o> better level us-'iip, the I -statistic. 
: May r.ot add to 10D since percentages for hired managers are net shewn. 
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ES3S55 

Agricultural Resource Mauagemcnt Survey 
(A R MS) is the source of data compiled for this 
report. Soybeans cost and return estimates in 
this report are derived from the responses of 
1,789 soybean farmers La 17 Slates to a survey 
on soybean production practices and costs as 
part of the 1997 +ARMS.' The target population 
. ..for the survey was farmers who planted 
soybeans wjlh the intention of harvesting the 
soybeans. The National Agricultural Statistics 
Service (NASS) and the Economic Research 
Service (ERS) collect production and cost data 
once every 5-8 years for each commodity on a 
rotating basis in the ARMS survey. The survey 
data are weighted to represent all U.S. soybean 
planted acreage in the surveyed Stalest The 
planted acreage in the surveyed States accounted 
for 93 percent of all U.S. soybean acreage. 

Cost categories 

• Low-cost producers are the 25 percent of 
U.S. soybean producers with the lowest 
production costs per harvested bushel of 
soybeans. These producers had production 
costs of $2.46 per bushel or less for 
soybeans. The cost per bushel is computed 
by dividing production costs by the bushels 
produced. 

• High-cost producers are the 25 percent of 
U.S. soybean producers with the highest 
production casts per harvested bushel of 
soybeans. These producers bad operating 
costs of $4.49 or mors per bushel. 

Crop rotation refers to the crop planted in the 
spring/summer of 1 996 prior to the soybean crop 
in 1997, described as follows: 

• Soybeans are members of tire legume 
family. Legumes are plants with bacteria on 
their nodules that take nitrogen from the air 
and convert it to a form usable by plants. 

• Corn is a member of the grass family. 
Grasses are plants that requite nitrogen for 


growth but cannot generate nitrogen. 
Therefore, farmers usually supply nitrogen 
■ to grasses. . . . 

• Other includes fields rotated with any other 
crop except for soybeans or com, as well as 
land that was fallowed or left unseeded and 
uncultivated in the prior growing season, or 
land taken out of the Conservation Reserve 
Program during 1997. 

ERS’s farm typology classifies farms based on 
the size of the farm operation, the operator’s 
occupation, and farm asset levels. The size of 
the farm operation is based on the annual value 
of gross sales. 

• Small farms are family farms with ammal 
gross sales of $250,000 or less. Family 
farms exclude farms organized as nonfamily 
corporations or cooperatives and exclude 
farms operated by hired managers. : 

■ Part-time faints are family farms that 
generate annual gross sales of less than 
$250,000 and whose operators report a 
nonfaim occupation, as well as family 
farms that generate annual sales totaling 
less than $100,000 whose operators 
report retirement as their occupation. All 
farms that generate less than $1 00,000 in 
annual sales, have farm assets valued 
under $ 1 50,000 and have household 
income under $20,000 are also included 
in the part-time farm definition. 

* Lower sales Sums are family farms that 
haw annual gross sales of less than 
$100,000 and farm assets of $150,000 or 
more, and whose operators report 
farming as their major occupation. 

* High-sales farms are those family farms 
with annual gross sales of 3100,000 or 
more bur less than $250,000, whose 
operators report farming as their major 
occupation. 
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• 1 .rj-ger farms are fend ly firnns with gross 

annual sales of $2 50,000 oi more. 


* : Very large farms are those with annual 
gross sales of $500,000 or more. 

* Nonfamily farms arc those organized as 

nonfamily corporations or cooperatives or those 
operated by hired managers. These farms are 
excluded from the typology discussion and 
tables, but are included in all other tables and 
discussions. 

Farm household income averaged $52,562 for 
all U.S farms and S60.908 for U.S. farm 
households that raised soybeans in 1997. Data 
on farm household income is computed from the 
ARMS data and it is the sum of farm income 
and off-farm income of farm households. The 
farm income of farm households excludes the 
farm income earned by landlords and 
contractors. It also excludes the farm income 
generated by farms organized as nonfamily 
corporations or cooperatives or operated by 
hired managers. For farms with multiple 
operators or partners, the farm income, off-farm 
income, and household income figures used in 
this report are those for the household of the 
principal form operator. Farm income of farm 
households is computed by taking net cash farm 
business income and subtracting depreciation, 
wages paid to the operator, gross farmland rental 
income, and the farm income received by other 
households, and then adding back the wages to 1 
Operators, net income from farmland rental, and 
the earnings of the operator household from 
farming activities (EES, AIS-67). Off-farm 
income consists of wages, salaries, net income 
from nonfann businesses, interest, dividends, 
transfer payments, Social Security retirement, 
pensions, other retirement plans, gifls, and other 
off-fam sources. 


Farms using fertilizer from previous year are 
the farms who responded yes to the following 
question on the 1997 ARMS soybean phase 2 
survey, “Were fertilizers applied to the previous 
crop on this field with the intention of having the 
1997 soybean crop utilize the carryover?” 
Frequently, farmers will apply sufficient 
phosphorus and potassium to a non-soybean 
crop for use by both the non-soybean crop and 
the soybean crop that follows. 

Production costs are the sum of operating and 
ownership costs for all participants in the 
soybean production enterprise, including the 
operators, landlords, and contractors. Operating 
costs are costs that vary with the amount of 
soybean acreage planted. These include the 
cost s for seed, fertilizer, soil conditioners, 
manure, chemicals, custom operations, fuel, 
repairs, purchased irrigation water, interest, end 
hired labor. Ownership costs are costs related to 
capital items that are consumed during the year 
in the production process. Ownership costs 
include the capital recovery costs for fenn 
machinery and equipment, non-real estate 
property taxes, and insurance. Capital recovery 
represents the value of farm machinery and 
equipment consumed in the annual production 
process. Capital recovery costs are a 
discretionary expense in any given year. In low- 
income years, these expenditures may be 
deferred, but ultimately they must be paid if 
producers are to replace consumable capital 
assets and remain in production. The marketing 
and storage costs are excluded from production 
costs as well as the opportunity costs for land 
and unpaid labor. Production costs include costs 
for all acreage that was planted wife the 
intention of harvesting soybeans. 

Production regions are based on ERS’ fenn 
resource regions (fig. 2). These consist of 
county groupings with similar soils and climates 
that favor production of selected crops and 
livestock and lead rathe use of similar 
production practices on farms within a region. 
Regions are based on counties that have similar 


Large form operations are defined as 
farms with annual gross sales of 
$250,000 or more, but less than 
S500.000. 
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soil and climatic traits. The West is a 
combination of the Nor them Great Plains and 
the Prairie Gateway. The Southeast is the 
combination of the Eastern Uplands and 
Southern Seaboard. No soybean farms were 
sampled in the Fruitful K rm or the Basin and 
Range. 

Rate of return on farm equity represents the 
return earned by the equity in a farm operation 
as a percent of the value of farm equity. It is 
computed by subtracting the return to operator 
and unpaid labor and the return to management 
from the net farm income earned by the farm 
operation and dividing the total by the current 
value of the equity in the farm business and 
multiplying by 1 00. 

Soybean farms are farms that planted at least 
one acre of soybeans in 1997 with the intent of 
harvesting the soybeans. 

Soybeans under contract are soybeans grown 
under a marketing or production contract. These 
contracts may be formal or informal 
arrangements made with processors, packers, 
earners, and integrators. 

Tillage systems are defined by the amount of 
crop residue remaining on the soil from the 
previous crop. 


• Conventional tillage leaves less than 30 
percent of the previous crop residue 
covering the soil when planting another 
crop. 

• Reduced tillage leaves between 1 5 percent 
and 30 percent of the previous crop residue 
covering the soil when planting another 

' crop* 

• Conservation tillage, leaves 30 percent or 
more of the previous crop residue co vering 
the soil when planting another crop. 

• No-till means that no tillage operations have 
occurred prior to planting. 

U.S. average household income was taken 
from the Current Population Survey (CPS), U.S. 
Department of Commerce, Bureau of the 
Census. In 1997, the average income for all U.S. 
households was $49,692. 

Value of production is computed using soybean 
prices during the harvest months. The 
harvest month price is multiplied by the total 
quantity of harvested soybeans during that 
■■ month- 
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APPENDIX 7 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


be: .inu a d. haynie. 

Plaintiff. 


ANN VENBMAN, Secretary of the United 
Slates Department of Agriculture, ct al., 

• OcfuiKlants. 


Civil Action No. 
00-2493 (PLF / i)AR) 


PHILIP J. l TA-YNflE; Hi ct al., 
• Plaintiffs, 


ANN VbNEMAN, Secretary o f the Untied 
Suites Department of Agriculture, ei al., 

Defendants 


Civil Action No 
00-2516 (P! b >\K> 


DECLARATION OK RONALD TROSTLE 
REGARDING ESTIMATED DAMAGES I O THE 
HAY NIKS' FARMING OPERA ITONS IN C. A. 00-2516 


EXHIBIT ' l Jk 
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Declaration of Ronald Trnstle Regarding 
Estimated Damages to the Haynies* Farming Operation in C.A. 00-2516 

1. My name is Ronald Troslk. I ant an agricultural economist with the Economic Research 
Service (F.RS) of the US. Department of Agriculture (USD.A). My curriculum vitae is 
attached as Exhibit A 

2 . 1 have been aaxed by the US. Department of Justice (l)OJ> ami the ERS to objectively 
estimate economic damages associated with alleged racial discrimination by USDA in 
administering farm lending programs in the Civil Action No. 00-2516, brought by Philip 
J. Haynic, IT (individually, “Mr. Haynie”) and Judith S Haynic (individually “Judith 
Haynie” and collectively with Mr. Haynic. “the Iiayiucs" or Plaintiffs’’). I his 
assignment is considered to be part of my dunes as a I S. government civil servant. Mv 
salary is not dependent bn either the amount of lime I spend on the ease or oh- the 
outcome of the ease 

f have served us an expert witness in a lumber of Pigford vs. Vooeman Track B 
arbitrations. 1 testified and/or gave depositions in the arbitrations l.sted :n Exhibit It 

f. Summary of Methodology and findings 

t in this report, tw, o uppi ouches were used to assess the potential economic damages that 
Miinli’ be attributed to the alleged discrimination. Each approach has a different 
ohjeetive 

(l) A Net Income Analysis approach was used lo estimate the net income tram fanning 
fi.it the Pl.iimilP; farm business, without dixeriu :-na<io:i. might have generated 
between 1981 and | li, analysis produced an estimate of approximately 

$255,165. I his csti iiiik- ovrr>i,itr s actual cooninnie damages tc the extent that the 
Plaintiffs' debt ..eiviinig icduuemenis exceeded those ot lac tnevijy burner wiih a 
fanning operation the same s./e a> the I’lnmlitfs. nod to the extern the* t’ imlifls' 
land costs exceeded those of the avei.aic farmer repre-u me. I m M ) \’s . r »t 
rniniueli'Mi cs nuaU s I a oik>hi:c damage.. ;.rc calculated hv xicsli.ie.tirr- n tu\ un.- 
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incomr of $55 1,770, a» assumed by Dr. Kainbhanipaly, fjvnn net returns. The 
result, a negative $296,607, is lire estimate cl economic damages. 

(2) A Net Worth Analysis approach was used to address a different question: Was the 
Plaintiffs' farming operation financially viable? That is. given the Plaintiffs’ high 
level of debt, would the net income from farming as computed in the Net Income 
Analysis, plus beginning net worth and notifami income, have been sufficient tc 
cover the debt servicing requirements and family living expenses, oii a sustained 
basis'? If not, the farming operation /could only continue operating by borrowing 
oven mote money. The -Net Worth Analysis indicates that' the Plaintiffs’ farming 
operation was so highly indebted, even in 1981, that it was not financially viable. 
Only additional borrowing could postpone insolvency. In such case,, any 

diset i minatory acts, after 1981 would not mcri l any economic damages beean&p 
bankruptcy or in voluntary' sales of farm assets would be die lined result anyway. 

(3) The essence of the distinction betw een the Net Income. Analysis approach arid the 
Net Worth Analysis approach is the questions they address. The -Net Income . 
Analysis addresses the question: What is the total cumulative net return to fanning 
that the I’lmiiufis might have earned without discrimination? The Net Income 
Analysis assesses the question: Would the stream i>f annua! net returns, as 
calculated in the Net Income Analysis, been sufficient to sustain the financial 
viability off be farm business? It. is possible that cumulative r.ct farm income could 
haw been some positive number at the end ot the period, but lhat a stung ol vcai s 
with low income iuid. or high debt servicing payments migh! tune caused the faim 
business to htxome msoUeut before it could benefit Iron* years of higher income 
and/or lower debt survii ine requirements at the end ot the period hi other words, 
die tarn: business could become insolvent »*i the short rim. mu! not able lo 
financially sinoiin ilsch 'until more profitable years o; : timed. 

(4) In tins particular case. both approaches reach the satin cone ’.vision. Under either 
approach the I’lamlifs would not be awaidcd ; ay economic damage-. 
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N. References and Data and Infurmaiion Sources 

5. jji the process of conducting my analysis ami estimating economic damages. I have 
reviewed numerous documents, information and data associated with this case or 
otherwise pertinent to the case. These documents and sources, cited in Exhibit C. include 
numerous sources of information about the costs and returns to the fanning enterprises in 
which the Plaintiffs were involved (including cortnty-averags yields, state- aveiago prices, 
and .regional-average /and national-average costs of production),' the acreage farmed by 
the Plaintiffs, Uie finacdal condition of the Plaintiffs' farming operation, the depositions 
of the Plaintiffs, and the estimate of economic damages prepared on November 21 ,20.(13- r 
■for ihc Plaintiffs by Dr. S. Mnrtby iCanibiiampaty. - As additional infotmat|i!>ft:bccjo-mc}!. 

.' ’• 3 Va'UaW^f\may:revi.se-niy'aiialysisaceorditigl 5 !/ 

III. f Background 

6. The Plaintiffs operated taiiny individual farm tracts and the total number of acres farmed 
waij large by county standards, Acreage reports rjf'the Agricultural Stabilization and 
Conservation Service (ASCS), the predecessor ol'ths current Farm Service Agency 
(fSA), indicate that the P lair.tiff's operated 1,093 acres of faitnUuul in 1 9.3 1 , and that on 

. tlial farmland he planted .1 ,896 acres of crops - including double cropped soybeans. By 
I *>X 5 . flu: records show that the Plaintiffs controlled 2,775 acres: ol land and plan'cd ' .1 1 *< 
acres Fxhibit l ; of Dr. Kambharnpaty' s analysts indieuics 4 , 1 75 acres ol crops may have 
been harvested (or were planned to lie harvested) in 1985 

The records also show that, n i 9S5, the PlaintiflS operated 75 separate farms (i.e each 
farm had ;• distinct ASCS farm number) Exhibits D aad If shows that oi'the 75 fauns, 
half had total planted area ol less than 10 acres and more than 2-3 of the ('aims were less 
rhau 20 acres. Thus, although the total acreage was large, the geographical fragmentation 
of the farmland into suui!l plots would have made it more difficult to manage and carry 
out In lil operations; to sign up for. ai e comply with I inn programs; and to interact with 
ail tin- landowner*. However, die ovual' magnitude ol the i arming opcraiion uo.de 
likely haw enabled the Plain; ills to v.apii.rc sone economies of m ale in hulk purcha . n- 
ol a. pul.* s'lcli a*. It; ili/xi. seed and pcslu ides. 
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in 1981, there were problems with the financial viability of'the Plaintiffs’ farming 
operation. The business was very heavily indebted. (>i the Iron! page of the farm and 
Home Plan dated February 24, 1981 total debt is shown as 51,131,310. This was 
composed of $5 19,840 of land debt and SOI 1 .4/0 of nonland debt. Total properly owned 
was S 1 . 1 36,600 Net worth was shown as $5,469. ‘ 

Tnere arc several telling indicators of the farming operation’s lack of financial viability . 
The calculated dcht-to-assel ratio was nearly 100 percent (compared to a national average 
of 1 7.8 pexem in 1981). 3 The dcbt-scrvicing requirements for scheduled interest and 
principal payments shown on the 198 1 Farm and Home Plan were $45 1 ,603. The total 
. act cash farm and nonfarm income was $259,909 -- before deducting for family living 
expenses and paying scheduled principal and interest payments. The 1981 Farm, arid 
Home Flan proposes obtaining $450,000 of additional credit, to finance family living 
expenses arid. capital expenditures of $320, 000, and to pay the schedulcc interest and 
principal payments! 

The Plaintiffs’ net cash income from farming was insufficient to cover debt servicing 
costs. The only way to stay in business was to borrow even more money,- This appears : 
to be how the Plaimiffs were able to continue to expand the size of their fanning 
operation during the first luH'ofthc 1980s - by borrowing more money to cover the 
shortfall .between net cash income and debt servicing requirements. This only served to 
increase indebtedness and further increase deb; servicing requirements. 

Being able to objectively and accurately quantify the economic consequences of raci::l 
discrimination depends on being able to ider.iily the time and nature of the alleged 
discriminatory nct(s) Heading ’hrongh the deposition of Mr I laynie and the Declaration 
of Or Kambliainpaiy, win prepared an estimate ot economic damages for the Plaintiffs, 
l wax difficult u> discern specific discriminatory acts Thai could be directly relaicd, m .. 
vi ne dimension, to economic consequences. Thus, the analysis assumes that without 
discrmuiMiio;: the Plaintiffs would have been able to uijmt.cn a larger farm than they 
actually did. 

»i .i iii| i ll.’su. o/nv 

cr the ffur. ' f.H ioi.it ii: l'i ;«*l iul.il fiopi mv «im:.4 J m Hi, Plan jnd .'t-c-l *•>»• • I tninp.ui :. i •n it: 
In «ii.ye> i.i ilu .lillt-j.-i ; < 1 to. n-i »>•<••. .uuty . . 
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IV. Methodology 

9. The objective is to estimate the economic impact of the alleged discrimination I he 
economic impact, referred to as •'economic damages.' is the difference between the 
economic conditions of the Plaintiffs assuming no discrimination (the “without 
discrimination* scenario), and the “with discrimination” scenario Two methodological 
approaches are used to determine applicable damages. 

i o. Net Incom e Analysis: The Net Income Analysis estimates the cumulative net income 
from farming, between 1981 and 2002. that might have been earned by the Plaintiffs’ 
jarm business, if they had net experienced discrimination. A two-step analytical process 
his been used to estimate this stream of annual net incomes from each crop and hog 
enterprise. Thc rcsulls orthis two-stcp analysis will be called the “linse Scenario. 

(j j “Average. 'Farm'': First, net returns from fanning are estimated lor an “average 

farmer’' with a larming operation in Northumberland County that was jhe. same size 
as the Plaintifls. T his analysis relies primarily oh publicly available information. 

,. (2jj '^Comparable FanrC: in the second step, the stream of revenues and coshi 

generated in step one for the ‘average farmer” in Northumberland t.cnmty is 
adjusted to move accurately represent the economics of a fanning .operation thai was 
more comparable to that of IhoPlainlifii. 

11 Net W orth An alys is: This second methodological approach .estimates the farming 

operation's ability to maintain or increase net worth. It addresses the following question: 
Would the c<»sn flow of annual f«um net income plus nonfrm income have been 
sufficient to cover the debt servicing I'ctimremcots and family living expenses that wore 
necessary to maintain lire financm.l viability oi the operator? If net returns frou f« ll!l >’ 
plus nonlarm income arc insulin-tent to cover scheduled interest and principal payments 
cn iiiii.slanding debt, plus iam.lv living expenses, then the fanning op oral, on would not 
have been economically viable ami could not nave stayed in business on a sustained 
has.* it he |; ; n:i business war. not cconoin. calls viah.c before . I is. a i tit u union occulted. 

v . . i K-- "lavm' > : k*.« t'l . c-.,-v/e*ar.i'l airtiltal4'iMfSliei' , "'U , v< < .tini lam 

P •“ff' 1 
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ihim the business would have been financially unsustainable before discrimination 
occurred and no economic damages would be testified. 

; 2 Economic Modeling - Slandard budgeting practices and generally accepted accounting 
principles are used to simulate average production conditions, by year, using comity- 
average yields, state-average prices, and regional estimates of average production costs, 
tor a farm, located in Northumberland County, that w?? comparable to the Plaintiffs 
Economic costs include variable, fixed, capital replacement, and operating and non-land 
capital costs of fanning in the region. Seventy-five percent of the variable operating 
costs (approximately those inputs that d rcctly enhance yields, such as seed, fertilizer and 
chemicals) arc adjusted to reflect the ratio of average yields in the county to hose of the 
region. Costs and rev enues may be adjusted in '‘alternative scenarios.” i.c.. scenarios iu 
which the assumptions differ from those used in the Base Scenario. 

.33. The Net Income Analysis estimates the cumulative 1 081 2002 net farm income that 
would have been earned by a farm operation comparable to the one assumed for the 
Platini “s lor the “with discrimination” scenario wc assume that the cuumlativ e net 
letum from the farm operation either was zero ox was equal to mitigating income as 
picsyulal in Exhibit 0 ol'Di. Kambharapaty's analyse. The Base Scenario parents the 
assumptions for, and the net returns from, die “yvilbout discrimination scenario. The nei 
returns from each farming enterprise am shown in Exhibit which compares the Base 
Scenario, described ir. this report, with Dr. Kambhainpnty’s results on the right. 

V. General Assumptions 

1 4. he analysis is bused on a number of assumptions: 

• I lie period of anuksis used ir thi> ease was 1 98 1 lo 2002. 

• I Sl> VI RS publishes regional Co->t of Production <( Ol’i accounts for ituh\ *! >-.! 
crons ai A for h«'i-r Components oft.ic costs of production include: 

I : IO>c;iM. !..•.< MH.,.„r<llO I r.lK.(.,i»s <-..Ir.h «>' ll«- l‘ u -n inovKU’ a.kl = >•* I Hov! “■ 

^ I., V\i-..tmil'.ciwir>’k*sip-< - bn 
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A. Vananle operating costs, including: seed, fertilizer, chem cals, custom 
operations, fuel and electricity, repairs, hired labor and other variable cash 
expenses. 

B Fixed costs, including: 

> General farm overhead expenses, such as licenses, building and fence repair 
costs, and the farm share of utilities, telephone, and motor vcmcies 

> Taxes and insurance. 

> T jnd costs, defined as rental payments Re renting land. 

C. Capital replactnv.cnt (ownership cost that is equivalent to the principal payment 
portion of a loan to finance machinery and replacement).. . 

X). Operating capital charges lo . cover the interest payments on loans to purchase 
inputs. ’ 

H. Noaland capital represents the interest portion of ownership costs associated with 
machinery and equipment. 

• These costs were used in the analysis, with an adjustment to variable costs to reflect 
.differences. hetweCii coJuty average yields and regional-ay erage yields from the cost 
ol product on statistics. In the Base Scenario, 75 percent of the variable cos’s 
(representing iipuis that directly enhance yields) were adjusted by the ratio ol county 
to regional yields. Since the Northumberland County average yields lot wheat ami 
barley ware higher tlnui the regional l Ol* yields, tins increased (he estimated tana >lc 
x.osis of production. Conversely, since the county average yteld t«»r com was lowci 
tba.t the regional average, this reduced the varmbtC costs lor coco. I he county and 
regional yields for .soybeans were almost uU mica.. 

• !:i the Base Scenario it was assumed tli.lt the banner* Home Admmisaatian (I mll A) 
would have extended credit to hie Plain: iff., ip lo their lending limit; (SgKJ.uOt In 
npu.lliiig loans betw-cu Iris I and April 2T IriSl; $2(iO,tW)t< ftici ;'ut\el i It addiHo », 
in the Net Woitli Analysis ii was .W'.rn.-d tic ImilA would have used emergency 
loans to finance •>:.> short I all it: nc: I’.miii meivne below ohli.-irion:. to: ahe 
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payments, principal payments, anti family living expenses each year even it the 
fain* business did not appear to be financially viable. 

• Average stare prices for all crops and the value of hog production per hundred- weight 
of gam. as published by USDA’s National Agricultural Statistical Service (NASSV 
were assumed in the analysis. 

V|. Net Income Analysis Approach: The Base Scenario 

i 5 . The Net Income Analysis for the Base Scenario is hassd oil a set of assumption? about 
the si/e and nature of the Plaintiff laming operation, and on a set of costs and returns 
data lor corn, soybeans, whoa:, barley and hogs The assumptions applied to he data 
generate an estimate of the net returns ftotn farming that a comparable farm in 
Northumberland Couity would have been expected '0 earn between 1981 and 2002. This 
Base Scenario can be compared to alternative assumptions arol/or alternative sources of 
data. 

Prices 

] 6 . The Base Scenario uses annual, state-average prices for .he crops produced on the 
Plaintiffs' farm. In essence, these arc the same prices used in Dr. Kamhhampatv s 
analysis. USDA does not puhlish average market prices for hogs that would he 
applicable lu die Northern Neck area oi Virginia Instead, data on tin value, of 
production per hundred weight olgainiS/cwt of gain) from Inc- cost of production 
estimates arc used to estimate l he. revenue horn Pl.iioliflV hog operation.*' The S'cwt oi 
nn i 0 daw in l ISDA'.- regional cost of production statistics arc similar to those used by Dr 
iCtinbhannaiy, although I ISU.Vs regional duty average SO '<■ per vwt higher 


' y nlnHi.il A: .uiiluir.il .S-.aliuL;. Set v* • litis • A-rvA.iuisi i|*b }V*v.S iputl* 

i ; ..i-iie- si . ir i Su vi. a '» t.> : :- | «»i I ■••«». 1 In C.\'HH.i-«tiiy r'«..i , .m l K.'-.imi ■ •>. tin h • 

... l. ilni'in:' l.llp: V.iwi . 11 "I * \..t\A (.llti Inns li sl|H, k.hltti 
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Yields 


In the Base Scenario it was assumed that the Plaintiffs would have used sufficient inputs 
and management to achieve Northumberland County average yields for all crops each 
yeai between 1981 and 2002 Historical yields are published for both planted anti 
harvested acres. The yields used ui the Base Scenario are bushels per planted sere. 
There are five ways in which Dr, Kambhampaty’s analysts inappropriately arrives at 
estimated yields. Tips is the first ot several examples q> wha , 1 will call "comparing 
apples and oranges." 

(V) k uses yields. per harvested acre rather ilian a lower yie id per planted acre (see 
‘'Planted vs. 1 iarvesied Yields" below). 


(2) The analysis is based on national average yields railier than local county yields (sec 
discussion below). 

i.i) I).. Kambhiuripaty then adjusts uw d .iverjjs yields by using "expected yields ' 
i.hIki than 'actual yields” in arrive at a “k-nchinarlc yield I hi* may either raise nr 
lower die yield estimate fin a |..ii1icu!ar crop in a pardctllar year, but Inc national 
average expected yield ha- ittle c.imd.nio t . her in level or year-to-year 
llnctiintions, to Northumberland Ca rarity s actual yields. Also, use of ''expected 
yields ’ would not he consistent will; die cost ol production estimates used ml). 
Kambhifiipatv’s analysis. 

(4) The analysis uses average yields tor large Ginns, even though bug* '.Mm> usually 
achieve somewhat lower yields than do medium <»i small *1/0. farms (soc I arc. - 
I'aiiii Yields’* below). 

(5» Dr. Kambaainputy’s analyst* does not ueknotvlcdr.e that double cropped soybeans 
generally gel lower Yields h.in tell reason sovbc ms (see 'Soybean licH.lv lull 
Season vs Double Cropped" below). 

Pfmlctl vs I GirvestcdJ) jelds: l or crops, l SIVA .uiblisluv; riislot.C.-il data for productiot 

and planuv: end harvested aoc Irom which both yHrt per planted acre v .1 > eld pu 
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harvested acre can be calculated Yields per planted acre are used ay l JSl) \ lor 
estimating costs ofpioduchon. Yields per planted acre, rather than per harvested acre, 
arc used because a farmer incurs coals for every acre Ihat is planted, even if not all those 
acres are harvested. The producer incurs variable cost* for seed bed preparation, seed, 
fertiliser, and for the cost of (he land itself Rut not all acres planted are harvested. 

Reasons for not harvesting crops include diough:. Hood, hail loss, insect or disease 
damage, or using a partially mature crop tor pasture or Iced rather than harvesting it for 
grain. The average ratio ol harvestcd-to-plunted acres was 90.8 percent between 198 . 
and 2002 for U.S. toLal com, soybean, wheat and barley acreage.* The range was 
between 87 4 percent in 199? aad 93 X) percent m 1988 A 90 .8 percent harvested to- 
plar.tcd ratio means that the yield per harvested acre has been overstated by 10 percent. 

In Dr. Kambhnnipaty’s Exhibit tables regarding ‘Hslftmtion ol (crop) yields, 1981* 

2002," the •‘Average Yield. All US” column shows yields per harvested acre As wj|. be 
shown in the cost of production section below. Dr Kambhamputy s analysis 
inconsistently used the higher yield per harvested acre to estimate gross revenue, but used 
cost of production data associated w'ith yield per planted acre. 1 his combination biases 
tilt, economic damage estimate upward because it increases gross revenue relative to cost 4 - 
of production l)r. Kair.bhampaty’s inconsisicnl esc ot planted and harvested yields is an 
example' of ■‘comparing apples and oranges'.:’.- 

Hi Nati onal A verage Yi elds vs . N orthum berland County Yields Dr. Kambh.ur.paiy s ye!J 
estimates arc based o:t national average yields (per harvested acre > l Ins is another 
••comparison of apples and oranges ” 

2 1 Notthunilierland County's wheal and barley yields were 42 percent aad 24 percept higher 
than national vblds, respectively. Conversely, cnutiiy avoiuge con: and soybean yields 
were 85 ami 80 percent of the national average yields. National average yields eo not 
represent the crop productivity conditions thtu exist in Northumberland County. Virginia 
A .o. in many year*, the uationi.l l.vel yields offset above-average yi« 1 K tn cue 
, •oviaphu al pan of die nation aim uW weather m pest induced tow yields m 
ji,,i ; ,,f the eouniry. Thus, the vein M-vcm varu.bi'ity in national '.i« Ids -.ik: •*:*! 

n.T. is him li less than il lot in.*sl i w: lilii s. 

' i Anl.' 1 NA‘al«l.i *.ik\ IiUj- -ww- im. uwl i :;ov M . •;! ',{) 
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22. 1 he raTicn.il average yields arc more heavily weighted by (hose regions that -tie tin 

largest producers. A majority of the nation's wheat and barley acreage is in the Great 
Plains slates. Because oflin iled rain fail, these regions use lower seeding rales and apply 
less fertilizer and get significantly lower yields. Because the yield potent)?.! is lower to' 
tins region, land prices are also significantly lower. For corn, using national average 
yields introduces a different bias Irrigated corn production in die eastern Great Plains 
accounts for a large poilion of the ration’s com output. Here, yields are very high 
because farmers use large amounts of variable inputs to capitalize on the large investment 
in irrigation infrastructure, on low-cost land. These gi owing conditions r.mi variable and 
fixed costs of production are very different from those in the Northern Neck of Virginia; 

•23’.’ Thus; national average yields do not represent either the level (yield potential) or the 

fluctuations in county yields, 'Hie question about using national yields vs. county yields 
is not one of intentionally introducing bias in the estimate of economic damages; it is a 
question of using a consistent set of data that most arenrateiy depicts the ; economic and 
agronomic conditions of the Plaintiffs. 

24. Larue har m Yields ; Dr. Kambhnirpaty s analysis argues that ;he Plaintiffs operated a 
large farm and achieved very high yields. The statistics shown in the va. ious 
"Characteristics and Production Costs” studies referenced by Dr Kambluimpaty show 
dial large farms generally achieve lower yields than do medium and smaller sized fai r is 
(lixaibii F ) bxcepl for corn, the KRS studies referenced in bxbih.i K of Di 
Kanibhauipuiy’s report indicate that large farms jemi to obtain lower yields than ircdiu ii 
nr lower middle sized farms. The tabic iti Uxhibu K of this report compares the yields on 
large medium, and smaller sized farms for the various crops produced by Ihc P aml ffs 
For barley, yields on medium sized fanns were Id to 22 nercent higher than on large 
hums, depending whether one compares statistics fot actual yields or for expected yields 
Small barley fanns also ohiainod higher yields limn did large barley ‘.arms. For soybeans 
yields on medium and stiial; sized farms wcie from 2 to 12 pc* cent hi;;la*i Fan on large 
i; riii:. The statistics lor corn and wheat are incur elusive regarding which aim .. 

. a.eueiv achieves the ho, her yields As discussed in die cost of product. m section ol this 
report. dillc'cnccs m \iel«i> Ium* less io do with l.tnn size than '.vitii ti c icgion of the 
nahoti m »\!:u :i most <•( die l.uai s.zr category farm:, are located 


i • oi ;:i 
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26 . 


27. 



lull • 


Smaller size:! farms may obtain higher average yields because the operator has more hn-c 
to pay attention to optimum fertilize anil herbicide application rates, to pests and 
diseases needing chemical treatment, a. d to timing of field operations, including planting 
and harvesting. Tire smaller fanner can more effectively manage factors that at loot 
yields: 

The statrsli.es.. for. large farms generally represent farms in other parts of the nation, and 
are not. correlated to yields in the Northern Neck of Virginia (sue Wheat and Barley, and 
Corfi Example discussions below). Thus, arguing that the Plain'd ffs achieved very high 
yields simply because they were large farmers is inconsistent wirtt ihe data. It is also 
inconsistent with a large acreage divided up into many small tracts, each requiring special, 
.attention in. order to achieve even average yields. 

Soy bea n Yields I'u l l-Scnson vs . Do uble-Croone d: On average, soybeans have lower 
yields when planted as a second crop aftci harley and wheat is iiai .csied in the early 
summer, "hull-season'* soybeans can be planted earlier in die growing season because 
(hey do not follow another crop. Thus, they have a longer growing season but $:il! 
generally nutuie sooner than double-cropped soybeans, which arc more likely to have 
yields reduced by late summer drought and heal, and by insect posts and diseases which 
plague the later malm tug double-cropped soybeans. This difference between ful. se_sor. 
soybeans and doublo-eiopped soybeans has diminished during the 1990s .is a result of no 
nil pluming and Roundup-Kcady soybean varieties However, duruit* die l‘>HOs, the 
difference in y eld was significant. The Virginia Cooperative Extension Service 
estimated the yield reduction for doubfe-enrppml soybeans to be 19 pert eft lor the 19S7- 
2U02 period Average double-cropped soybean yields were 36.2 bushels per acre versus 
44 K for full season beaus* The North. < ‘arolina Fa tension Service estimated the ynitl 
reduction to he '. 7 percent in 19% 29 bushels pet acre foi soybeans dobble-eroppcd 
after wheat, versus 35 bushels for fell seas or soybeans. 1 ’ For double-cropped soynerms 


»«|Vf;tlivo Isicnsiou Stvn.. . I id) .>m Dm.blv I'M* 5 i“ Cs ii> V.i.-.mi.i l..aalmn n. V n;-i 
-. x'.tr.v-. t •. ilu;;lK)i. . ^ -In ' : ; K‘ , 
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yields, the I )asc Scenario uses a yield that is conservatively 10 percent below the average 
tor Northumberland County, Yirginina. 

28. Impact o f Different Yield Estir. iUcs on the Daman e Estimate: If the yields used in Dr. 
Kambhampaty’s analysis are replaced by the average yields per planted acre in 
Northumberland County, Virginia (which would be consistent with the cost ot production 
estimates used by Dr. Kambharapaly), arid lower yields for double-cropped soybeans 
replace the yield for full-season soybeans. Dr. Kambhampaty* s damage estimate is 
reduced by about $5,689,000. (Exhibit K, Irnc 1?) 

f arm Acreage 

» Acreage reports from the ASCS. document lliat the Plaintiffs planted 1093 acres in 1981. 
After 1985. Dr. Kambhampaty assumes that the Plaintiffs would have continued to 
expand them planted acreage until it reached 5,375 acres in 1995 The Base Scenario 
uses Dr. kambhampaty ’s projections for acreage planted but with considerable 
reservations There arc several reasons to question such a rapidly continuing expansion 
in acreage. I he Plaintiffs already controlled a large amount of local farmland l o 
expand acreage furthci they would have had to pay I uglier lease rales to bid additional 
land away from the remaining farmers and land owner.-. There is evidence that the 
P..iintilTs were already paying higher than average lease rates. Paying even higher rales 
would increase their costs of production and lower profits on the additional land. Also, 
most of the feddilioua land would likely be farther from the center of their farming 
operations, entailing an increase in costs for travel and transportation costs, ai d 
•creasing tin time and effort accessary to oversee and supervise farming operations on 
the new tracts ihai were farther away, finally, «f the Plaintiffs had already obtained beda 
than average quality land dial would generate better than average yields, then the 
acdiliou.il land would prohaNy be. on av ciagc. lower quality with lower ‘.ban average 
yields. These- l;i«. \.»s lead to the mm lusion that the aggressive e.ont lined < x pans: on u 
rid. -ape that h. is been assumed in Dr hamh lampaly' » analyst upper. rs to he overly 
opiimisric. and fit had occmied. would pro.iahly have resulted in lower efficiency 
‘acn ased land costs, end loner pmlil ibillty 


p. 15 of 3'. 
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Costs of Production 

30. The i e is a two-step process used to generate the costs o 1 ' production estimates used in the 

Base Scenar.o. i he first step uses USD/Vs regional costs of p.odumon estimates 
published by the ERS.“ These data are the most comprehensive estimates of the lull 
economic costs of production, end most accurately reflect Lite agronomic and economic 
conditions in the area the Plaintiffs farmed. These data are also consistent with the “ycie 
per planted acre” measure used elsewhere in the Base Scenario. The variable costs in the 
regional costs of production data are adjusted to rctlect the ratio of county yields to yields 
from the regions! costs of production For example, if county wheat yields ate higher 
than the regional wheal yields, it is assumed more purchased inputs were used to generate 
the higher yields Another factor associated with higher yields is the quality and 
productivity of the land itself. In the wheat example, higher county wheat yields would 
be associated with higher land prices and rents n the county than in the regional average. 

I low ever, because (here are no pertuicnt studies of the correlation between land prices (or 
rents) and yields in ihe Northern Neck ol Virginia, this factor was not accounted »or 
The lit si step provides the data for estimating nei returns from fanning for an “average 
North. iitiberhmd County I'jim Unit was the same size as the Plaintiffs. 

3 : . lr. the second step, variable costs applicable '« 'he “average” farm were adjusted to 

reflect the economics of a farm comparable to the Plauitifls (see discussion on discount'., 
for bi lk purchasiiu’. hdow). 

32 Oi. Kainb liamp aiv’s Analysi s- The Plaintiffs’ ;uial>sis uses r. different i Methodology to 
oil niaie the costs oTunnhiciion I )r Krimbhairtpaty combines data Iron, diltcrcnt 
s.n iires that were designed for different purposes, and Ihe way they arc used in Ur. 
Kambhampatv’s analysis introduces aiinihcr set of inconsistencies and biasc I fa.-. i . 
anoiher example ol “compai ing uppies and oranges. 


f , ,*r. iiv.ii |iv- - .ii-.li Svjv !•’. ' '.idh’mmI iv * •>%!» ji.-.I Kfimi. v: 1 ;«mi «»l 4.« ••ini 
l,,.], ] i i-» . ,vi'. »v ■ . . iimI. ;•••■ I lal.i ( -\i .tK.'U.ut- K >l.'K k liau 





( | ) jjf. Kombhcunpaty's analysts is based on mdioual averege costs of production rather 
tiian regional costs that are more represent a. ive of Uj.: climate, soils and production 
methods used in the Northern Neck of Virginia. 

(2) Plaintiffs claim that they would have continued to have a large farm had they been 

able to contjruc farming, arid Dr. Kambhampatys analysis used costs of production 
representing large farms. Although the Plaintiffs' total acreage was large by county 
standards, it was composed of many small individual tracts of land, which would not 
capture -ill the economies of scale embodied in the statistics for 1 .S average for all 
large farms, which generally operated fewer but much larger tracts of land It is 
likely, however, that the Plaintiffs would have been able to negotiate discounts on 
bulk purchases of inputs. ■. 

(3 ) Dr. Kambluuupaty ' s costs of production arc generated from studies that report 
estimates tpi either 'Mqw-cosr v tbmis or ‘Marge" farms: Tltusu large farms often 
represent iatliis iri other regions of t he nation, wi th d: fferent climates, soils, 
topography, land costs, yields, and production practices and levels of variable inputs. 

(4) Data for only one nr two years are used as benchmarks from which 2 1 -year time 
series of costs of production ol data arc generated 

(5) i>r Kambliainpaty reduces costs of production tor double-cropped soybeans but uses 
a method that undci states that portion of the damage estimate (sec soybean discussion: 
below 

Avtvage Field Si/e. Ike lutliuual level data for large fanes tend to be lrojrt ureas of the 
nation where farming us mote extensive lhar in the Northern Neck of Virginia. Bill the 
Plaint; tils generally farmed many small tracts of land rather nan a few large tint is ( )v er 
half the '5 individual tracts tliat the Pla utitfs farmed (i e , 7S separate ASCS farm 
numbers in I Ok 5 ) were less than 10 acres (H\h. lut l ) Funning many small u acts reduces 
efficiency hi several wav.. 

A Increased cspcn.iC lor machinery openilo-s who have to take down m.n hmeiy 
.l td veniplclnii; w oik on one field. move (lie machinery lo .molhei field ami set i 
up :<• stall woik o. dm field. 
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B. Smaller sized machinery, suitable for working smaJ tracis- t>; land, has lowci 
labor efficiency, i e., ths machinery and .ho operator paid to do the work do not 
cover as many acres per hour os would larger scale machinery However, larger 
scaled machine is significantly more expensive. Although labor efficiency in the 
field {measured b acies per hour) is greater with large equipment, a large 
percentage of the equipment’s operational time would have been spent moving 
from one small tract :o another. Regardless of whether the Plaintiffs had sand, or 
large scale machinery, the many small tracts would have caused a smaller 
percentage of time to be spent actually doing the field work than would ho the 
case for the large tract farms which are represented by the national average 
statistics used tn the Plaintiffs 1 analysis. 

C Finully, having many small tracts makes managing the entire farming operation 
more difficult. Deciding which field to go to next after a rain, or when crops ate 
maturing or drying nut for harvest, means moving from field to field during these 
critical periods, whereas the large tract farms represented by the national averages 
arc more likely to have larger fields ready to plant or harvest at the same time, 
resulting in less tine spent checking out which field to work «>n next. Another 
inefficiency embodied in managing many small farms is the time consuming task 
of .leal ng with the ASC’S office to sign up for, mid ceitify compliance with, 
government programs. 

“>4. While the Plaintiffs may have cap med some legitimate economies of scale that did 
reduce their costs -of production below those of the average Northumberland County 
farmer, us'ng national average cost of pioducuon data l.» estimate the IMninlills cnsis <4 
production is misleading. 

;> 5 It V rent and Harley lixa tuple I he 1 1 S. national average costs of production for 

large barley and wheal farms reflect a predominance, of barley and wheat producers in tlic 
t.ieai Plains iital tann fewer, bill much huge:. iruels of land than did the Plaint, ffk These 
piodueei . an iimji economics of scale associated ’with huge scale equipment (covt i n* 
maiiv more acres pc; Pour of machine; v and operator lime) The: ‘ treat Plain:, region ai ... 
ret oi'cs siemli.sniilv L-ss r.j;nl;i!l lliail lla - Ntm-hc. i Neck of Viicna;. Because o' inn ted 
i. in. tall, i icv regions (•: ! lowci v»<;l«|s and i im ■ lowci lev 1 o! mpuls (>•;: o*. : • seed' 
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and fcr:ili2Ctj. Not only arc these variable costs lower than lor Northumberland County, 
but cost ol'iand. a fixed cost, is a I so significantly lower. Thus, the growing conditions 
and variable and fixed costs of production tor the Great Plums are very different from 
lose in the Northern Neck. Finally, the cost of land in these regions is much lower than 
in the Northern Neck of Virginia, giving them lower fixed costs of production. 

36. Thus, for wheat and barky, the national average “large farms? represent regions of the 
county with lower yields, lower variable costs and lower land costs of production thin 
exist where the Plainti ffe fanned. 12 Although the Plaintiffs operated a relatively large 
acreage compared to other Nor'huinbcrland County farms, deriving llierr costs of 
production from the national large- farm category is an inconsistent aud misleading use ol 
data sources that biases upward the estimate of economic damages. 

37 Co m Example : this is another “comparison of apples and oranges*’ inconsistency 

in Dr. Kambhampaty’s analysis. The cost of production and yield statistics that arc 
shown in the national averages for "large com- farms* - ’ used in Dr. Kambhampaly s 
analysis overwhelmingly reflect irrigated corn production in the h astern Great Flams. 
These farms arc cliaraeterizcd by multiple *4 section (160 aocs) sprinkler irrigation 
systems or by flood irrigation. The fields are large. The yields arc very high by national 
standards. Although llic laud costs arc low, the irrigation '•investment is very large and. the 
variable production costs for sued, fertilize!, puntping irrigation water, and pesticides are 
well above the national average Here, use of national average variable costs cl 
production for large com farms actually results nt a slightly lower damage cslimalc than 
if rite Plaintiffs* analysis had used the regional cost ol prediction estimates. But the 
point is not whether one source ot dtia gives a higher or lower damage c$umaic, u is 
whether :he data accurately and consistently describe the Platntilfs tunning operation 
Comparing the 1 Plaintiffs* lamnng operation to large wlio.it and barley (arms in .he 
: mind lainfall. low input use, and low yielding regions of the Great Plain- i> misleading. 
Also misleading is compurii the Plaint til s' lartiring operation to large l Tsicm < neat 
Plains Janus svirlj a high litigation invest rneiv. cost on Itv.v coal land, nu mi ng In.-: 

. arable costs lor njuiK. and achieving .icai die nation's maximum yields 
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3£ The costs of production represented iu the national average costs tor large farms arc more 

of a reflection of geographical differences in cliitiate; soils* production technology*, and 
input, use, than they are of the impact of being a relatively large farmer in one’s own . 
locality.-. 

3v Soybean Costs o f Production : Full-Season vs. Double-Cropped: Because double- 

croppcd soybeans are planted as a second crop on liie same land as either wheat or barley, 
they do net incur a land cos:. The annual land cost has already been paid from the first 
crop. Thu 1981 : 2Q02 average land cost for soybeans in the regional cost of production 
statistics was: $29,1 Q per acre. This was equal to 1 7.7 percent of the total costs of 
production duri ng the same time period. Therefore, the Base Scenario discounts the costs 
of production of double-cropped soybeans by 17 7 percent. This is a larger percent age 
reduction, in costs (and concomitant incrcttsc in cc-onotr.ic damages) than the 10 percent 
assumed in Ur. Kambhampaty's analysis 

40. Some extension agents in the Northern Neck area believe double cropped soybeans 

aeljally have higher variable costs of production because mors herbicides and pesticides 
me (.seil to combat late season insects and weeds No surveys or published data are 
available to support this hypothesis and the Base Scenario does not use a Higher level of 
variable costs for double-cropped soybeans. 

41 1 leg Production Costs. The Base Scenario is based on regional cost of production 

esihuatcV horn US UA- ! Costs' of -hog. ptpd ifuiioi i are measured 'in dollars per lumdred- 
wci^it of gain. ’-Dr ICambhampaty uses a different source of tiala and comes in a very 
dilTuent csnniare of net returns to hog production. 


•Mi. Mu « . ( liir..-. !i ! I n. . . I || r .iilir i:« II ( ’mi* ,fl ' .v V. lie.il 1 .1 r.V- I SI > A. I ohm >.>«. Rv»v-u . I> Sc < 

-. ....1 I. -Mill. . I 0 l Jill;. *00? r H Aim. < D.iV.ii ( I I ■- • .in. 1 <■ .1 »l 

.. A IkjI I .'nr; I 'si i.\, Kt.it'ii'ii I- 1 .ir. li S< i-.-i. r •%■*! iiilim. Iiiloirulioi: Hull* till Nur.t)'. r SS V * M 

P- - • I 



Tin. following comparison contrasts .he differences. 

Fam >w -io- finish: N et returns p er hundred weut ht of gain ner year & total 
Avn aer Minmun Ma\namn No years ncRatiyc 
Vcwt gam 

US DA -1.23 -U.35 12.34 13 

i>i Kambhampaly 10.69 -9 32 29.0? 

Nearly aJi of the difference in net returns is due to different cost estimates. Again, I Jr. 
Kambhampaty's analysis relies on national average costs of production estimates for •. 
large-scale producers. 

One can (|ucstion the validity of Dr. kambluimpatv-s analysis that shows such a large ; • 
profit over 20 years with the reality ot change in Virginia’s hog industry. l.xtiibil Ci 
shows that between ) 982 and 2002, 95 percent of the hog produce.^ In the stale went oU 
■ of business. 1 \ If hog production was as prolita'ilc as Dr. Rainhhampaty s analysis 
suggests, then why were nearly all hog operations ceasing production? P.xhibil fi a. so 
shows that the number of hogs in Northumberland C onn.y declined by 42 percent 
between 1981 and 199!, the fast, year that data wore nollecled because of the. increasing 
insivnilicancc of hog production in the county 1 he decline in the number oi hog 
operations ami the number of head of ltogS is inconsistent with Dr kambhampaiy >•■ 
estimates of (he IMamlifls* high profits. 

With respect to hogs alone, replacing Dr. Kainblwmpaty's costs of production estimates 
with tiie ifSUA regional cost ot production estimates reduces net returns and the estimate 
of economic damages by about S2.342.WO (see exhibit K. hr.c 20» 

impsiu of f )i ilcreul Co st el Prod rrHon l-stiman-v Dau hslonatv I all the crop 
and hue. cosl.-. ■ >) |U.hJikI.cii cMiiiules used in 1)-. Kambhaiiljiaty • analysis were replaced, 
i ■ rtu.su ill l 'SD.A'.s repiu i.;i cost ol production c Uimale.. which vvotild be consistent 

I ill....: Si.,;, ..||..s S. o 1. • (N\Ss:>. « tsi I \ I!.. it'll llb(*l oil..;, .}«-»-«!< mV ivi'ict 

... S I "* i, ..'<(* '■ 


1 981-2002 net retu rns 
Total Ifor 1981-2002 
Dollars 
-366.500 
1.976.370 ... 
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with (he yield cslunatss and more consistent with the lanr. management profession s 
budgeting and accounting procedures, then Dr. Kambluinpatv's damage estimate would 
decline by about $5,337,700. (Exhibit J. line 2?) 

47. |M k Purchasing Discount : Although the Plaintiffs likely did capture some economies of 
scale by buying inputs in bulk, using national average statistics for large I aims is not 
usinu data sources consistently or correctly. In the Base Scenario the Plaintiffs arc given 
a 5 percent discount for bulk purchases ol seed, fertilizer, chemicals and luel. In the 
Bare Scenario, compared to the “average Northumberland County farm’ scenario, this 
bulk purchasing discount would lower costs and raise the damage estimate by about 
$437,000. (Exhibit J, line 35) 

48. Government F aun Piograms : ii was assumed that the Plaintiffs would have participated 
. in government farm programs throughout the 198 1 -2002 period. It is undocumented to 

what extent the Plaintiff's participated in programs sucli as the -Acreage Reduction 
Program, or would hav e participated » subsequent programs such as the Production 
Flexibility Contract Program. 1 he Plaintiffs’ analysis states that the Plaintirls 
•■selectively participated In set-aside programs The Base Scenario gives the Plaintiffs 
llie benefit of doubt by assuming that they would have participated lo the maximum 
extent possible Although data were found on the Plaintiffs’ planted aeieagc, data on 
’iiasc Acres” for government program purposes were not found. I o estimate 
government payments ar,d the easts of complying with the set- aside provisions. "Base 
Acres’’ were estimated by arillmvei icaltv working backwards from planted acres using the 
pci rentage set-aside requirement for each ciop in each year. 1 ' 

<;9 Payment l.im iialinns: Government farm commodity programs contain payment 

limitations winch pul ceilings on payments to farm epetarions as a means of targeting 
benefits and reducing commodity pus gram « osts During the ea ly 1980s. ’he payment 
limits on deficiency payments were $50,000 per person per crop year. Assuming Jut 
l he Plaintiff;, m order lo i.v.xirni/e government payments, had signed up some oi u . 

Kmililwr.ipiiiy. N->' 1 »«»' I- i -f .pl 0 

1 ]|. u ->l M'UI.-1'S .>) (LK.i : n lilt iwr.vm «-l tWir.r -*.« irv rcquu.d !•< be a-oajidc me pun-'wi «iayi:u- 

rates, hv.-i.ip tmludin: * a. Koheji. , n }', vji.uumm,, : y up»»i.J -l=.\ 

,tiK.i l " vv> r.mn ». ..tut v;ai.»u> • ■-•»i »i«-.uls ' Y MfKK-k ." pi bh uvl l*y it»- l< -■ 
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farms m one Plain tiff's name and other farms in the oilier Plaintiffs name, they would 
have been entitled to twice the payment limit. In some years, total estimated government 
payments to tlie Plaintiffs exceed this $100,000 limit. I bo Base Scenario constrains 
government payments to $100,000 in those years. 1 he extent to which total farm 
payments are reduced by the paynent limitations in any year : .s deducted Oom total f.m 
receipts, rather Jiau from the net returns to any specific crop. The reductions arc shown 
hi the last page of Exhibit J. •' 

VI 1. Net Worth Analysis Approach 

50 . | he Net Worth Analysis addresses the quest ion uf whether the Plaintifis farming 

operation was financially viah e Whereas the Net Income Analysis estimates each year « 
net income from fanning, tire Net Worth Analysis estimates the annual cash flow and 
change in net worth for the Plaintiffs, taking into account net fann income combined with 
debt servicing requirements, family living expenses and not i farm income. Cash How s 
negative if net farm income plus nonfann income is not sufficient to cover scheduled 
principal and interest payments and family living expenses. In a year when cash How is 
negative, the deficit must be made up fiom net worth if it is available, ft net worth is 
insufficient, the fumi operator must hoi row money to cover the deficit and to be able to 
eonliuue operating. 

5 1 i 'ami income couhl show years of losses being followed by other years will; piolits, 

which culmnir.lcs in a net piofit foi the entire period. In such a scenario, ti negative case 
flows cause net worth to turn negative, the farm busn ess becomes insolvent. It. n 
subsequent years, the fanner borrows mere money to cove, the deficit and continue 
operation.-, hut net worth continues to decline, then the business wis clearly not 
financial y viable ; his. seensirio describes the Plainli I Is' laiancinl si.iuiion in l-WI and 

v? txl’ihii II shows data loi the I’la.ntill: debt, assets, net worth, dcoi serviciiu' 

icqaii ements. and net farm income tor various van.; barm and I lorn. Wans I he data 

j . .. „ V / - .«•*,:» I ■>./ . ;«»»(. n/«-/ /vs ; ! '• 
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show ;h« ■ tin; Plaintiffs began with a net worth ot‘S!>, i 69 in 198;, ?,t the same lixne that 
they had debt in excess of SI. I million. 1 * This represents a debt-'o-asset ratio of close to 
100 percent. Fiuthurmore. they were facing scheduled principal and interest payments trs 
excess of S450.000 when estimated farrt income was only SI 0i2,000. In the 1981 Farm 
and Home Plan, the Pontiffs set forth a plan to borrow additional money to covet then 
financial shortfall, i.o.. borrow money l<> help pay debt servicing requirements and family 
I vin- expenses This increases their total debt load as well as debt servicing costs in 
future years. By 1983. the Plaintiffs' farm business is insolvent - debts exceed assets by 
SI 76,750. Although a legible and complete 1982 Farm and Home Plan could not x 
found, i hey must have become insolvent in 1 982 because then debt repayment 
requirements would have been much larger than farm income ' For most yearn, the 
Plaintiffs* estimated cosh flow would have been negative, and their net worth declined. 
Because of the high debt ioad in 1981. the Plaintiff’s business was already not viable. 
Borrowing additional money to cover cash flow deficits resulted in a spiraling debt bad 
■hat was not financially sustainable. 

s, -, i he Plaintiffs* debl-to-asset ratio also suggests that their farming operation was not 

linaneiiilly viable. Their debt to -asset ratio was nearly 100 percent in 1981. lit contrast, 
tlic 10$ I *2002 average debt-to-asscl ratio for ail larnis in the United States was lb-. 
Nationally, the debt-to asset ratio rose from 1 5.9 percent m !9/8 to 22.x percent in 1985, 
before dropping back to below 16 percent. 6v tlic cud of the. 1990s. (Ukhibit I). The high 
debt to- asset tatio.s of the 19.82 to 1986 period ( 19. 1 to 22 ?. percent) were associated with 
the arm sector’s economically difficult period (hat has been called the * f ' u financial 
crisis'' of the 1980s. 1 lie combination of higher interest rates end liigh'-t co?l« ot 
puHluction during this period made larinon with high debt loads vulnerable to becoming 
insolvent and going bankrupt. I'hc rate of exits fruit, iJuninp. increased -- some due to 
bankruptcy, others tluoug'n involuntary sales of'l'atmland and other 'atm assets. 

5 | ;[ Kt c won; mi nhe: of factors th.il contributed to the tr.mi Unancial crisis of the 1981 , 
ii t<-:usl r.ns nu.ii ! y tiiplcd m Pie laic 1976s and eat ! y I98tte. cuus.im. costs ol production 
I,, i hi i ,lil v unleb-i d farmers to jump. I Ivsc costs stayed high until the n td d'- b ■ A, -“ 

i io:ii llic ) n. a-itH-i.i. Mm t it-.l I •l-.ii nv - 10XS 
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in the mid 1 980s, U.S. exports of grains and oilseed cropped sharply and domestic 
demand also declined somewhat i*riccs for most (arm products declined in 1985 and 
1 986. The combination oi higher costs of production and lower farm product prices pul a 
squeeze on farm income. This aliected nearly all farmers, regardless of what they 
produced, wluit part of the ration they were in, whether they were large or small farmers, 
or what race they were. The most significant impact was on highly indebted farmers, 
because they were most affected by higkci interest costs and were most vulnerable to 
insolvency that culminated ir. involuntary sales of farm assets, or ir. bankruptcy. 

The farm financial management profession uses four categories to classify the financial 
position of farms (T) favorable, <2} marginal income, (3) marg,nal solvency, and (4; 
yuhierable. The definition fur the ‘‘vulnerable’ - category is as (allows:* 1 ’ 

“Those businesses have negative income and debt/ as set ratios above 0.40c Many of 
these farms arc highly leveraged and demonstrate income deficiencies (hat diminish 
the visibility of their business operations. 1 hey do nut generate sufficient, income 
either o meet current expenses or to reduce exist rig indebtedness, I he highly 
leveraged podlions of these farms may have resulted liom disproportionate 
redactions in asset values relative to the amount of on; standing liabilities, increased 
indebtedness to hind past expansion or cash updating shortfalls, or j combination 
of these (actors. Regardless of the evolution of financial circumstances leading to 
their current highly leveraged position, some of these farmers may be foiced to rely 
mi debt reslmctiuing/forgivcmss to continue operating. Bui even then, cash 
earnings may not fully serv ice all debt obligations.*’ 

I tie I'hiintilTs' financial position, as described ir the 1981 Farm and I lonu* .Man. puis 
them in the Vu.ncrahlc" category . IT.eir debt :o asset ratio, at nearly 100 percent, was 
more than double the 9.40 uscJ as I be lluesholj lor llic ''Vulnerable category. And 
although nri farm income was positive before deducting, all debt servicing, it was 
nega : ne aftci suhnacting suiciiidcd interest and prihcionl payments I lie Plaint ffs h;a 
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57. The conclusion of the \ct Worth Analysis is :har the Plaintiffs farming op-oration was 

not financially viable, not even itt 1981 and 1982. Because of (lie high deh-to-asset ratio 
and the high level of debt and debt servicing requirements, the Plaintiffs’ ferra business 
very vulnerable to insolvency when interest rales rose and the agricultural sector s 
profit margins declined. 

Vjll. Results of Analysis: Base Scenario 

5 8. Base Sceniixio; Without Discrimination: This Base Scenario estimates, tor each year,. the 
potential riel Ihrin. income that would have been earned by a fanner m Northumberland 
bounty who operated, a crop and hog farm operation comparable to that assumed for the 
. . flainhfiV. The Base Scenario is based on county average yields, stale average prices, 
regional costs of production with a 5 percent bulk purchasing diseoujil on . Variable costs- : 

. \ '• for seed, "icrlilv/.cr, chemicals and fuels; the acreage assumed by Dr. Kambhampaty; and 

the benefi ts; and costs of compliance with government pixigrams. 

>9. Exhibit J shows the commodity -by-canijnodity and year-by-year estimates ol toial 

revenue, total arsis, net revenue, and cumulative net revenue that resulted from the Base 
Scenario analysis. It is compared with ‘.he estimates suown in Dr. Kambhnmpatx s 
analysis.' 1 

r, ) f he first stq> in estimating total economic damages in the Base Scenario *s to estimate 
tie net farm income that an "average fanner” in Norlhnnibei land County, producing the 
same mix of ciops and livestock no tire same scale of operation as that assumed for ilic 
I'lainiilTs. would have generated between t<>SI and 2002 That analyse ct.ncbtdcs that 
tin: average funnel would have inclined a total net farm loss of approximately St 81,897. 
tTxhibit K, line 37) 

cl . In the second step, the average farm" results arc adjusted to make the Base Secnnuu 
(alining operation more comparable to that of the l’ If. infills. : he cunmlativc net farm 
trxiHiii' m li e Base Scctuuio is approximately S.^.Ihh (Inhibit .1. fine >?) 

■ tii<rul«-i m l.i * Hi > mi 1 >■. K.. .rJw.-Mp.lv < ,uut>»- . etw .-xwilv the smik* u-'I..- •vif.m .1 u "< 

S. «;.< i.li 1 l.il.ii I'H-m <• «>i iniiviti'iri »l H..III-VIMII tm. . .\'ut>ns. >i M.:n.lii r »:’ nu'li- uwo...! 
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Results of Analysis: Alternative Scenario 1 : Higher Land 1. case Rates 

62. One alternative scenario was analyzed. The objective was lo examine the sensitivity of 
the estimate uf economic damages to the Plaintiff paying a highet laud lease rale than that 
reflected in USDA’s cost of production estimates. Section B, Rental and Lease 
Information, of the March 16, 1939 Faam and Home Plan“ shows that the Plaintiffs paid 
$61 per acre to ‘.case about 760 acres of farmland, and S?0 per acre to lease anomer >2 
acres, l or 1989, land costs in USDA’s cost of production estimates for the Southeast 
Region range from $16.85 for wheat to $43.45 for com, and for the crop mix used in the 
■•Plainliffe’ analysis the average land, cost would have been $ 31 . 13 , about hail the S61 rate 
shown in the 1989 Farm and Home Plan. It is quite plausible that the Plaintiffs did pay a 
higher than average lease rate for the area in which they farmed. The Plaintiffs were 
rapidly expanding the size of their farming operation When one is already controlling a 
relatively large amount of farmland hut wants to increase acreage even more, one It. is 
several alternatives; (1 ) Pay higher lease rates to bid additional land away from the 
remaining existing farmers. This will increase costs ot production and lower p-n fits op 
th e additional land. (2) Obtain land that is farther from the center of the existing tanning 
operation. This increases the amount of lime and the labor and machinery costs of 
niovim* machinery from one field lo another. It also increases the complexity of 
managing the entire fanning operation. These factors reduce the efficiency and 
profitability of the overall farming operation. (3) Obtain lower quality farmland that is 
Ic.ss productive. This reduces average yields and. or.ee again, ihe profitability of the 
overall fanning operation. The higher than average lease rates shown in t ~ 1989 f arm 
and I lomo Plan are an indication that the above factor? were already in play lhc 
Planliffs’ analysis hypollies /.es that the acreage farmed would have continued o expand 
bui with no increase ;u average land costs or reduction in efficiency «»r profitability. 
Given theoretical supply and demand ichitiou.sh'ps. dial hypotlie i . s econo; 1 m ally 
implausible. 

t . St.ni-;: II.’- «• "« ill 
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o 1 Replacing the land costs from USD A’s cost ol production estimates with the $6 l 00 per 
acre cost entered m ihc 1989 l am and Home Plan, lowers net returns by more than 
$3,007,700, to a net loss of about $2,752,500 (txhibit K. line 45). 


X. Conclusion* 

. 64. Financial viability: Even in 1981 and 1982, the Plaintiffs’ farming operation was not 
.financially viable. -V The very high-level of deb. and the associated debt setvtciiig 
requiremenLs for scheduled pmldpal and interest payments meant the Plaintiffs would 
not liave beer, able ip sustain the business operation itr the long- term. The only way to 
keep the business solvent would have bfien.to supplement the. farm’s negative cash flow 
with more non fann inegmc or to borrovv iticire money. The latter is thcjnilb idtlowed by 

the Plainlifi’s. This only TCsultcil in ever increasiiiu debt levcb ancl debt servicing 

demand's Even in 1981 and 1982. die unsustainahilily of the business wu-s apparent. 

Ibis liiuu'.cial circumstcnce was not unique to the Piainiiffe. The farm financial crisis el 
the -nit I- 1 980* forced many ambitious fanners, who iti the late f 970s and early 1 980s 
tried to expand their farming operations w ith borrowed money. '<> be forced out ol 
farming — cither by bankruptcy or involuntary sale of form assets. These tnvoluulaiy 
exits from farming were mostly a t exult of taking on too mud) debt, regardless of what 
the farm produced, the state or region in which the farm was located, the size of the farm, 
or the race of the farmer 

My Jf the Plaint ’Ts' lunning operation had been financially viable in 1981, then the 8255.16.1 
shown on line ’ of Exhibit K is the estimate of net returns i< form mg fumi 1981 h< 

;> 0 (v: When mitigating memne ol S55l,/70, as estimated ay l)r Kambhampaty. s 
sublriw ; od lion) the cmiudalivc net returns, Ihc ionium? estmiatc of economic damage! is 
negative $296.60? tl slubit K. line 41 1 

67 \u vital e is Ivy.tu wile data h.r yields and coms of production dial topic-suit. a-; 

. .. po ouble.Cu: average farmer in Nurllmnlm lain I County. It uses ibis data to csiiivm 
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cumulative 198! .'002 ret returns from, fa tming fo* a'Nortlxm;«iandv c.n.y *m »«* 
tha composition and scale of fanning that Dt Kamaiismpaty assumed m hit. ato.ysts. 
n,«,, by assuming that the Plaintiffs scaped sente economic of scale from bong a large 
fern*, by Northumberland County stands.*, I raise tkaf estimate of net .Cun is. amvtng 
a: the estimate shown in fee paragraph above fo approximate the same *s al vt o. 
net returns, one could shut with Dr. Ksmbtonpat/s ntnch la, gee estimate nf net : -turns, 
and adjust downward fo: .ays a which Ms selection ofttau and tt.ed, =d, result m a 
substa-.Ual upward. b,as in ne, returns. 1 show, in Exhibit K, how Rusting for data for 
yields and costs of production that arc not representative of fannies in Northumberland 
County .educes his estimated of net returns to a level somewhat similar to my estimate 
In summary, the downward adjustments in lit Kambhampaty s results aw 5. <iSS>,C16 
Hated to yields (Exhibit K. line IT); and 55.333.682 feu xotistmerUS eclated to al! costs 
„ preducton (Exhibit K. line 27), mcludtng 12 . 342 , 574 specifically related to bees (Itne 
Mi l, IS no: posstble to exactly equilibrate the resets of the fit mbhrunpaty and Tios-le 
a, ..-.lyses, but Exhibit K inaca.cs the tr.tj.v . -the mow sitnuf.cam differences in the dam 

2nd methods used 

It, my professional op into,,, a negative JSMC? « • well.fMtnded and tronswr ft-tr 
estimate of damages attributable to die Jl. ged rnv.ai disctim.na.iott, Tt. .s estimate cf _ . 
economic damages would become an even larger number to tho extent that Ute Plrmt.fti 
ar-.al deb, semetng costs exceeded those of the heme. "presented m tiSDA s 

, , . cW „ (he AUcin-.u-lvc Setutano, to the extent the 
covte of pto.luction estimates, -»nd .ns r-ho-u. in me au i 

• i ,u-so • affi'^-avurap-* tarjT.e r TOiircscr.tcd in US‘)A s costs 
Plaintiffs land costs excc-Uc- teos*. oftl.e 3 - cra K- n • 

of producticii estimates. 
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Exhibit A 


RONALD TROSTLE 

EDUCATION ; 

BS. 1963 McPhi^on College -agriculture & ir.clu.str.al arts. 
MS , 1969 Kansas State University - agricultural economics. 

Ph D., 1 97 1 Kansas State University - agricultural economics 


LMPI OVMKN'l and WORK LXPF.RIKNCi: . 

June 1980 - Present: Economic Research Service, U.S. Dept. Agriculture: 

J/2000 Se nior K cnnomist. Trade &. Outlook Hi anch 
- Present Roles indude lesearch on instability in U.S. mid world agriculture, developing time series modes to 
forecast U.S. agricultural trade coordinating USDA's annual international baseline projections lor 
world agriculture, serving on various Agency commit too*, and wink oil Pigford cases. 

,V '■>')') Actin g Ollier. Trade & Outlook Branch (ATOB) 

.V2DD0 Responsible* Ibi the A ft »B pu.gram of work Which included analyzes ot prospects for U. S and global 
agriculture anil impacts of policies and shocks on agricultural supply, demand, trade, and pnccs 
ATOB lakes the lead analyses ol cross-country and cross -commodity issues, ami mamtants ur. aetiv 
program of research and publication on fnctors alVocting 1 1 S. anil world agriculture Brunch 
lolluboiates develops, maintains, and coordinates use of U S agiieulniral sector and global ir cue line 
systems 

Munich stall make projections tor. and conduct policy .analyses ol. die U S and global agi n !.ti nil 
sector and commodity markets. ATOB develops and maintain* databases of U.S bade, hade 
programs, global trade, and key agricultural sce’or variubles lo» Departmental and public isc. 1 he 
Bruuclt also provides macroeconomic data and analysis for agency and Dcpailmemai activities au;l 
eollaUM’ates with other branches on studies involving the impact of macroeconomic developments on 
agriculture and agricultural trade 

n. 1 90S Siyiior l .coruimist. Agi icidinrc Trade & Olillook Branch 

ft | •J'lO Specific projects included an analysis ot Hie impact of evolving financial crises and slower global 
economic growth on I ,'.S. and world agriculture, international chapter for The !■ S Hit., it buiustr 
mid developing time scrio-s models to forecast U.S. :igiicultiir,d exports and imports 

7 1987 Chief, fnidc Analyse; Brunch < 1 \B>. Market & Trade I eoimmics Division 

1 .,« A V i All's role won to liioitdoi, analyze. anil research factor:, affecting international agrii uln markets 
and (heir implications for U S agriuiliinc. flic branch provided the inteitKc between l-.KV, 
domestic < imnnodity anaivsts and foreign country icgtiuui analysts, .mil hcP.vetn I R N and lie 
WAOH. PAS. nr.d Mhu jg.orii n.iwetued with global fond ami tihci markets, with U S 
ayi u tdlin.il trade, ainl with I. 1 S n idc polny ai d trade (vograin issue-. 

Sl ice led (>,.•; .mial i iiiit.ihutnnis included 

,■ Kc|Hc*anl;d LSI i\ on the Sen.re Ag l ain. Bill Worliiij* Uioup on I iv.nniio ,d M l.ti u> si 
r. '.de 1 1 *W5 1 


fit ft T; 11.1k: 
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12 1085 
-7/! 087 


5 '1 982 
-12/1085 


<• =080 
- '>1082 


197/ I' 


s !'j~* 

- 10X0 



r- Initiated FRS implementation of i special studies 

I. Competing Ibi Wotld Markets After the Uruguay Round [ 1 995) 

2 Evaluating ( J.S. Ag Export Programs (tor FAS and OMD’s TPCO. 1 1 004 . 

3 Long-teuii Projections for W<>rld F ood Aid N ceils and Av a liabilities (tor Suite Dept 
AID. CIA. and FAS). (1088] 

r Coordinated publication of l JSDAs first Long- H rnr World Auric til rural Commodity /’< iseldie 
Projection* 1 1 994 1 

> Lead author of chaplet on Agricultural Trade Policy for a NCR- 1 5 1 book on agricultural issues 
for the 1995 farm bill 1 1994| 

>• Coordinated ERS’s analytical support to USDA*s negotiators ic the Uruguay Round ol ti e 
GATT (jane 1990- Nov 1992] 

Chief. Western Hemisphere Branch. International Economics Division. 

The Western Hemisphere Branch monitored and analyzed factors affecting agricultural markets iti the 
Western Hemisphere and thcii interaction with I S agriculture Protects undertaker ineluded 
estimation of price transmission elasticities for major agricultural corninoditii.s in selected Western 
J Icmispherc countries, initiation of early work or. assessment ot a potential Canadian - U S Five 
Trade Agreement (CUSTA). and calciilanon of producer and consumer subsidy equivalents 
(PSEis/CSGs) for various countries. 

Se nior. L e ader . Western Inn ope Situation A. Outlook 

Had technical und administrative responsibility for the research, analyses, and advisoiy functions of .i 
situation and outlook section. The Section was responsible fot collecting and analyzing data, and 
providing forecasts ot agriciUtural eouunodity supply, use. and trade; prices, costs of pnxkicEti: 
agricultural and trade poluies. monetary conditions, mstirulions, technological changes. weather, 
political development and other factors affecting the trade ot agricultural commodities i.. die e.ii.r.ti.cs 
ol Western liuiope In addition to recurrent S&O work, Uie Section carried out several former term 
research protects on IX da i ry policy luid tile impacts of ( AP reform Because ol the importance trad 
role of West F.iiropeiui agriculture, the Section was called upon for mi unusually large volume o! slot 
analysis protects concerning Euiopean Community agricultural policy and trade issues I devolupc< 
une ot the first miero-euinputcf based foreign country agricultural sector models used in I KS fo: 
baseline projections and for scenario analysis. 

C.niad iun < ’inmti v Anulvsl. North America ii Oceania Bunch 

Aralywd factors aftivlinp. the ( .'iflindnui product Kin . consumption, and trade of agricultural 
commodities < ol looted midi million. created ami upilatcil data buses, applied economic theory mid 
used quantitative models' fo develop short- and long-term ctunnwxlHy and trade toreeasls 
Disseminated the instilling SA.Ornlbrmatioti through a variety of written -uul oral reports 
Participated in the review, edit, and liiml pieparalion of several major S.*fc( > reports. ir.ciuJiim the 
•Monthly Update." the lit year Baseline piujeeliolis. ond the "World Food A ill Needs and 
Availabilities’' icpoil 


: IS. igency for inteniationa/ PevefopHU’tit: 

VfiMiliur.il l e.»a •nisi. * .SAIO/Oominicaii Republic: 

Worked with I 'SAID Mission staff ami era. tractor i in dev eloping new lotcign ei projt « i . 

nu lud in; 1 1 1 1 nun niiinal eeior analysis piot'.rym m tin MniisUv AvriciiituiL. I,.’i African ■> m 
lev .a eradic.it nn pioyr.iin t •) mul d: vekviniiT.t injiugCUiCr.; Ir.iininr. pniy.i.iin in i agi . i ! . 
imivo vilv iiid i tt ikvUopimm ol a n.ilunil ic.mmiu •- iii.uus’CinctM pi*’j r.ai I was aiwi reap. ■ 4* . 
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lor on going protects includin'! development of an agricultural scclor econometric mode! of the 
Dominican Republic, and a monitored remote sensing project 

8/1976 Gener al Deve lopment Officer, USAID/Indoocvia 

8.’! 978 Responsible for implementing a $54 million multi-sector, integrated mml development project u hi eh 
involved the coordination and teamwork of 1 1 government of Indonesia agencies, two I. nr. .-.sines, 
and three foreign donors. The project resettled limited resource farmers tn remote, sparsely populated 
aieas to increase their incomes as well as nationtd food production I cocidinated L T .S. and tor l 1 8 
Mission |H.rsonud assigned specifically to assist m the project. Worked with host country ollieials of 
the central, provincial, and local levels ol government, and also with contractors and voluntary 
agencies involved in diversified rural activities associated with the Project 

?• | <57 s Program Hconpipist, USAlD/lndonesiu 

-8/ 1 976 Developed new foreign aid projects in the fields of agriculture, iirigation, transponntion, resettlc.ncn', 
regional planning, and integrated mini development schemes. Participated in writing the detailed 
project proposal papers for these: projects, including computing the economic analyses and 
justifications tor them. Was asked by Mission Dircctoi to return to Indonesia for a third 2-year tour 
of duty to manage the implementation of the integrated rural development program I had helped plan. 

9/1971 Agricultural Lc ono n usflnicrnational Develop ment Intern. I JS Ail )< Indonesia 

-"'1973 My first 2.5 years with A. I I) included 5 months in Washington lot orientation and Indonesian 
language training and then woikuig with the Agriculture Division in Jakarta This wr jk included 
monitoi iug changes in Indonesian lantnng technology as well as seasonal and annual changes in food 
production. processing and marketing; and fatilt/er distribution systems. I worked with the l’L-480 
program in deter mining Indonesian food production shortfalls and estimating ucee.-i.sjiy food itnj*'*it«> . 

2/1 967 Self employed farmer. 

04971 Consul i cully with graduate school, I became involved iu farmtnj! again after purchasing laiin luud. 
Produced wheat. gram sorghum, alfalfa; and planted walnut trees lit 1971. 1 rented the Uni! to 
ucuHber fainter m the cumin unity Uvee the years, I have participated in decisions about cropping 
mixes. IcTUli/ation, and participation in farm programs Sundowns, soybeans, and di y land con; 
have l vei: added to the uopping rotation Sonic of the land has been pm is- die < onsexvalion Reset v e 
Program ((, RP) Guess has been maintained on the CRP land and on other land classified as 
Wetlands and previously in the Soil Dank Program I recently constructed a grassed waterway . with 
wluiaiietng front tire U.S. Natural Resource Conservation Service, to reduce erosion on a portion ot 
tin* land. 

'I 1 965 Student and then Graduate Research Assi.stiU l. Kansas Slate University. 

•l, |97 1 Conducted research on the ufsc of property taxes to finance load government goods and services 
(Pli I) dissertation), and on tae hiIhkIiiciimii <>l inverted ratio fertilizers iu the slate oi Kansas 
i Masters thesis) 

X. I '9>i Pence < oips Vylunleci, IU.i/iI 

-V| 96 5 W.c .m agricultural cMcnsmiiisI m a northeast Mm/.il county office Duties included iiimuging 

di.sinhulioii of l S puiebied hogs imported through the "H< iler Pro|ei'l." humiliation tv balance, 
t, '.Hons lot hosts :.nJ demy i-ovs ut:Vu»: hood I oi Peace (H P) grain sorghum, selling up hybr ’ n. 
comparative demonstrations. used I I P vegetable seeds to promote rural and orb 1 1 ionic gaidens a 
i hi and vcei.iahle . or. sumption, and developed ;i; «l uub/cd lnc.il Icaderahip in saiiOin ; -t 
a e.iiisiului roup. and v I edit sin. rc> s 


H.M. i 



1508 


1057- 1963 
and 

1967-1971 


Self-employed farmer, Kansas. 

I wai a scll'-cmployed fauna using rented '.mil and machinery to raise wheat, gram sorghum. 
eash.tr bcar.s, and hogs between 195? aud 1963 coneurreutly with high school atd college After 
buying farm land in 1%7, 1 became a self emp loved farmer again, between l%7 and > v7 1 
concurrently with graduate school. Previously, before 1957, 1 helped my father in a relatively large 
liuTow-tOrficiish hog operation 


AW A KPS : 

, 2003 (June)- For developing a comprehensive, widely used, and highly acclaimed web-based synthesis ami 

analysis of the 2002 Farm Bill, anchoring USDA's coverage within 9 «lays of the bill's passage. USDA 
I [onors Group Award for the Farm Bill Analysis l earn (Hilwm C. Young, Group Leader). My part was 
writing the Trade Title “suic-by-side” analysis. 

r 2003 (Mar) For partial iccognition ol Hie modclrng tcan’s successful cffoi ts to meet the shortened baseline 
schedule. LRS group award to (J. Hansen, R Schnepf. R Seeley. R. Stillman. & R. Trust le. Global Ag 
Markets Brunch) 

r 2002 tJunc)-K)r uti.selfisli (lerformance of duty during a National Security emergency to ensure the safety 
and emergency preparedness of the 1 1 S Department of Agriculture and the United States t*l America. 

USDA Honors Group Award. 

> 21HI0 < March )-Kor leadership as Acting Branch Chic)' of (lie Agriculture & t rade Outlook Branch 

>• 1999 (July) -Fur providing outstanding guidance and mentorship that have led to the professional 

development and career advancement ol support staff. 
a |995 (July-Nov)--For leadership erf the Long-Term Food Aid Need.- and Availabilities Study 
^ I Q9 '. < lone)— USDA Superior Service Award to GATT Analytic Support ( Roup, Ronald Trust iv, Group 
I eadei . "For outstanding team effort in providing analytical support lot 1 1 S policy makers and negotiators 
representing the United Slates in international GATT negotiations " 
r i')Q| (A pul)-- MRS Administrators Distinguished Service Award "For .sustained outstanding rrutiaeemctr o ' 
the ( 'ommodiiy Trade Analysis Brandi " 

> i‘)j<9 (Dec.) MRS "Special Act" Cash Award "l or exceptional leadership m directing the .vuvcsst 
transition u> a new international Uaimomzcd Reporting System and in muimaming the How ol consi.dcnt. 
timely, and accurate L S. Trade information to the Agency's Outlook and Situation program." 

,• ! 9X9 (Apr.)-ERS Administrator's Special Merit Award 'Tot initiative and commitment to the pi maples :>t 

Ci|ual opportunity leading to outstanding aceomplishuicnLs m achieving the atTirmalivc at mm goals ol f-.R.v 
r |9^K (Nov J-USDA/l-RS Ccrtificntc of Merit Award "For outstanding efforts in providing supervision .ml 
guidance for the development of u monthly newsletter to improve t ISDA’s reporting of ugueullural trade data 
and information " 

, 19X7 (Novi-LKS Group C ash A war* I "For important contributions to maintaining and miproving the nuch - > 

ofMKSs mlcm.HKin.il situation and outlook program" 

^ >9s < ' (Apr.)-HRS AdminwiiUiik Special Merit Award tor Special Achievement ’ For exemplary effort in 

conducting mtcniationally sensitive ar:*l critical :maly-.vw leading ii> a more informed, balanced m e effective 
t j p.v.itii.n mi the European Owinumly'.-i agri* ulmral tonic policies and practices. 1 ' 
r " William A Jump Meritorious Award lor exemplary service in Publn Adnnmsinttion. "I or 

outstanding performance and administrative Icajerdiip in various areas oi rcspim sil»ility usmk ;«itu: nli t • ‘ 
i tn a! do clopiiiciii pruprain of the USAID Mission to the Republic ot Indonesia, and in demonstrating 
ru rpinuia! dedication to duty and a tmiipic atnlily to gain the cooperation ot his (iovcTjitnoul -t ti dunes : > 
counterpart- " i l iie Jump award i . .m annual government-wide award tor public administration ) 

f< )U i:i * ;n i.ang i u.fs 

, p. 1 1 , 1 , 1 ,-.. Slat. Dept I orci:-.i ScrMCC tnsliiu!.- <FSI)i '■.V'tproto.Monal tp-.lr. n i :i fOS 
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- Indonesian FSI rating of “3“ in I9 7v 
y- Spanish’ FSI rating of “J“ in 1980. 

SF.I.KCThl> PUBI If ATlONS 

Trust 1c. R r.mi Allen, E. The International Market of Wheat and Wheat Products,” The US Wheat Industry. 
Economic Rcseaich Service (forthcoming!. 

Allen, H. and TrosHc. R. "‘Non traditional Exporters Increase Hole in Wheat Markets." Am her Wows. Cccr.urr.i-’ 
Research Service, June 2003. 

Trostk , R “Tarde Title.'* in the 2002 Farm Btl!: Provision? and Economic Implications, P.couomk Research 
Service. (hrtnt/.'v vM vv.ers.usda.n<»v/'Featrires/FarnVBiU2Fir Ifs-'T ttlfn l i t ad e.litnv 

Trust le. R " t rade Title.” in The 2002 Farm Bill. Provisions and Economic fmp/ieuthmsMcmcmc Research 
Service. Sept 2002 

T rustle. R ‘Impact of the Asian Financial Crisis on Agriculture.” Agricultural Policies m Emerging and 
Transition Economic? IWV. Organization for Hconomic Co-operation and Development (OhC.'Di. Farts. France. 
July 1949, pp TMI. 

1 coMie. R last Ttack Authority Issues for IT S Agriculture." Agricultural Outlook. Economic Research 
Set v ice. A t >-245 , N ov 1 997. pp. 14- { V. 

Mis-iacn. M.. Shapouri. S.. and Trestle. It . Food Aid Seeds and Availabilities! Projections for JiUi.i. ERR Cl- A 
6. Oct 1 995. (>t) pp. 

Ron Trust It’. Karl Mcilk. <V Laity Sanders *'U S. Agricultural Trade Policy." m /•'.«•</. I grit ulturc. and Hnr.il 
Pohrv mio th. if.cnty-Jirst Century Issues and 'Trade OJ(?. West view Press 1994. pp. 199-219. 

Run Trestle & Carol Wlnllon (coordinators). Long-Term World Agricultural Conmrodu \ Rnsctme Protection? 

Stall Report No. AGES 94 190. Oct 1494 

! rustic. R. "Pros|HTts lor HcmhI Aid (seals and Global Food Supplies “ in hmnt. Hunger, and Agricultural h 'ties.. 
E.Iital by Deborah Clnbh and Polly C. Ligoit. VVinrock International. 19X4, pp. 41 57. 

Trestle, U "Long-term Piesjiccts forC.rovrlh in World Population and Hood Production Testimony helot e the 
SolHVininiltce on Natural Resource. Agricultural Research, and Huv'iionmenl. ol the House Coniniilt .• cm Sem i . 
Space, .mil 1 edmolouy, Feb 19X9. 12 ]*p 

Nhclkc. M and Tiostlc R "Government Support by Commodity.'' in Acrn n/oirc in lire Urngtun Hound. 

-iu.a/vi.'i of (loxrrvMCtu Sitiynrf. IKSSuilt Report 88 802, Dee. IW* PP 13 20. 

I jostle, k (t oord) Wheat Product mi' ml Mattel mg Gusts for Major Exporters Draft I’.kN Stall R< per: 
published) Nov !9hS IX pp 

!i il,. K Finn! Ud b. .b l huuig the t'PiO'i P.itv.i liii t oiiluiviue on "I i»'*d Aid I .linutii ns Ur iIk '4V). 
■■poiisored to National Rcsi-a.ch < omied. N nicm.il Ac idm.w of N. i.-necs. Ort 6-7. I9XX. WashtngtCr ! » > i' 1 pp 


i‘.,y 


K. •/, c/f 
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Trestle, R (Coord), European Community Dam Sector: Pohens. Piobiems and Prospect.'-. LRS Stah Report 
86-316, Oct 1 086. 1 10 [i|v 

rostlc, R. "EC Agriculture: Changing Impart r-n World Markets," Western Europe Outlook and Sanation 
Report. M«y 1985. 

Trostle, R (Coord) Western Europe: Outlook and Situation Report, May 19X5. 

Ora /e m, F ;ti!d Trostle. R. "Evaluation of Local Non-Pioperty Taxes for Rural and Urban Areas in Kansas." 

A trenail] Journal of Agricultural Economies. Nov. 1972. 

. resile. R. Trends in Fertilizer Utilization. Kansas Stale University Extension Bulletin. 1968 4 pp 


Other Written Work : 

trostle, R. ''Forecasting ’ W-hcat Prices: Alternative Analytical Approaches,''* Paper 'prepared tor "Economics of . 
Futures Trading" class, USDA Graduate School. Dec 1980 

TiosiIl\ R. The Linn i Area Development Program: A Coordinated Main- Sin nr Ana: Dewlopment Effort In 
Indonesia. USAID Occasional Staff Paper. Jan. 1977 

Tir-Mlr. R. The Indonesian Rice Economy, (US AID/lndonesia background paper . Jan. 1 976. 

Trorife. R < iiwrcssiomd Mandate for Small Farmer Assistance. (Analysis of and strategy for dealing, u ill: 
piobk-nts of the rural puunti Indonesia). Den. I97>. 

Tjo:.:)l\ R Reyiamtl and Knrut Development Sector Assessment, USA (D'lndoncsia strategy paner . 1 974 

froslle, R. /met Island Shiftping timl Tnotie. In Indonesia, USAIDOccasion.nl Stall Paper 1971 

T., title. R Alterna/ivis to the Property Tax for Financing load Government, (Unpublished 1‘h.D, Dissertalun. •. 
3971. 

Tiostlf, R Introductory Motketiny Tee.hnUfUes for Inverted Ration Fertilizers, tl Inpuhiished Masters 1 lies s; 
196S 


■SI-: I lit I I I) PKISKMAIK )INS 

•Ti’.ipi-rtante ofTraile Ini I 5 Arm dune " To National Association of UouKltes. Washington, i K I U . 2 
1 099 

1 flu- Impact of The l-.eolviug I'liiuneial ( lisis. and Slower < ilotxil F continue Growth on Agricultw e l !i> • . pec; • •: 
.in.: | : nv.cr|j»'iut Slide ptCM iilathm lor ( )F( T) E-arum on Agricultural Polit n>* in \»n- Me/istn > < ouiiin v Paris 
Frail, e On l‘H* 

■‘Long-Term Pro-pccP. lor tin World F«k<I Situation." F«>i the I* S liitcr.igcnvv AWLim* C.ioup 1 . 1 V ttkl 
.Mntitim Washington. DC Apt ?tt. |9‘»* 

•'I. iitd.nl t.s R;;.*inii il I ikkI Se« ur.iy I.-. .1.0 | s sponsored c- •nlcivinV on win Id livd m:i iu il> ( : : ; »jial«rv i,* k 
Fund ''iimitiiD. Jbin.'d;. Heiiai in A;»i. I. l ,, 9o 


lion h-Si'.tv 
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I • ing-Term Prospects lor World Hood Aid Needs and Availabilities For International Food Aid Donets' I o um 
and n. Global Hood Challenge, IFPRT, Wasfomgron. IM Mar 13, 1996 

“Impact ot Higher Gram Prices on World Food Aid Needs and Availabilities Piojections." For senior stall of 
AID. State Dept, and CIA; Srate Department, Hob li, 19% 

“Long-term Prospects for World Food Aid Needs & Availabilities.” 

'Willt Shala Shapuuri), for State Dept and A I D. officials. Aug 4 1995 
, (With Margaret Missiacn). lor FAS senior stuff. Aug 15, 1995. 

r (With Shala Shapuuti), for U.N FAO Committee on Commodity Problems. Nov. 1 5. 1995 

“USDA's Internal ionjd Grams and Oilseeds Projections " Speech at USDA s Ag Outlook Forum l-'eb. i 995 
Published inAgriatllurcj} Outlook Forum I'roaiedin^s- Apr 1995, pp 55-67. 

'Growih in World Population and Food Production." Testimony before Subcommittee on Natural Resources. 
Agricultural Research, and Environment, House Comraiicee on Science, Space, and Technology. Washington. DC 
Feb 23, 1989 

Pood Aid Requirements During the 1990s." Food Aid Estimations for the 1 990’s. National Academy ol 
Seienoes/National Research Council, Washington, DC. Oct 6, 1988. 
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Exhibit B 

Expert Testimony 


Ronald Trostle served as an expert witness in the Pigford Track B cases listed below. 
Involvement ranged from preparing reports of economic damages, to giving deoositions. 
presenting direct testimony, and being cross examined at arbitration hearings. 


Name of Cla mantis) 

Involvement 

Year 

Green & Green 

Report, Deposition 

2000 

McKinnon, $andy 

Report, deposition, direct testimony & cross examined 

2000 

Stephenson, James 

Report, deposition & direct testimony 

2001 

Meneffe. Alfopsa 

Report, deposition & direct testimony 

2001 

McMiillon, Elmo J 

Report, deposition, direct testimony & cross examined 

2001 

Locke, Harrison 

Report, direct testimony 

2002 
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Exhibit C 

References and Data and Information Sources 

Ali. VI ir (j. and Nora L. Brooks U S Harley Production Costs and Returns. 1992. An Economic 
Basebook. USDA, Economic Research Service. Agricultural Economic Report Number 726. 

Feu 19% 

A.i, Mir G. Characteristics ujhI Ptoduction Costs of US. Wheat Farms. USDA, Economic 
Research Service. Statistical Bulletin Number 974-5. July 2002. 

A'.i. Mil G . et al. Characteristics of U.S Wheat Farming. USDA. Economic Research Service. 
Statistical Bulletin Number 968, June 200. 

Economic Research Service. Chanictci istics and Production Costs for Various Commodities and 
various years. http /Avww ers.tisda.gov/piiblications/sb974/ 

Foreman, Linda E. Chwaclenslics and Production Costs of U.S Com Farms. USDA. Economic 
Research Service. Statistical Bulletin Number 974, Aug. 2001 

Economic Research Service, Commodity Costs and Returns section of the Farm Income and 
C osis Bneliiig Room: • liiiiv^ wvvw crs iisda.vov /DataG 'ostsAiK lReturns/te.stpick.htm 

Economic Research Service. Farm financial Mangemeiil Briefing Room, 
hi tjp: //vyw,vv.ers!usdn.g6v.'bricfingd-iirm (■ i rtancinjM grnt/C lass. 

Economic Research Service. 'Feed Situation twci-Qyiloo'k- Yearbook. I f)S-20l)3, April 2003. 

Economic Research Seivice. Oil Crops Situation and Outlook yearbook. OUS-2003, October 

.2003. V : ■" .' 

Economic Rescaich Service Wheat Situation atui Outlook Yearbook. WllS-2003. -Mardi 2003. 

Economic Research Service Farm financial ratio* indicating solvency and profitability, 

:•<»<>.* jut|i. - u ww.ers iisda.gov/daia.TannBaianceShect/tbsdmu him 

foreman. Eimla E and Janet Live/., y. ( harticieiistics and Production C osts of U S Soybean 
Fnnii.s. l.'SDA. Economic Research Set vice, SiauclK-nl Bnllclin Number 974-4. M - 2007. 

I j m iind Home Plans of the Plaintiffs. 

(ilase-i. Eevrcno K f’rtui<inn.\ of the f'ooj Seem iir -ier of 10S*> USDA. Economic Rcseaieh 
Service. Agriculime lnloimaii.ui Biillc’.int? Number 1%. Apr 1 9X6 

lii.s/e Dargan. ( hai.i* Ki isi.es and F induct ion Costs of M S Wheat I amis USDA. I aimin' . 
IU -;.. c i S.ivue. A;m leullore I itoin.iition Bulk'.m NumFei 6XEOci. 1961. 
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< jram, Robert C, Program Provisions for Program Crops*. A database for 1961-i 990, 
Economics Research Service. Staff Report No. AGES 9010, March 1990 

I loffman. I. inwood, et.ai.. Wheal Background for 1995 harm Legislation, Agricultural 
Economic- Report No. 712. April 1995. 

Kamabhampaty. S. Murthv. Declaration of S. Mtirthy Kambhampaty Regarding Estimated 
Damages to the Haynics ' Farming Operation in C A 00-2516. Nov. 2 1 . 2003 

llinii- Willianvet.aL. Feed Grain Background for 1995 Farm Legislation, Agricultural 
Economics. Report No. 714, April -1.995. ; - 

McBride, William D. Characteristics and Production Costs o f U.S. Com Farms. USDA, 
Economic. Research Service, Agriculvurid liiforination Biillciin Number 691, Jan. 1994. 
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Exhibit D 

Farms operated by Hayme number and size 1/ 2/ 

1981 

1984 

Planted acres 



Corn 

296.9 

.. .. 950.3 

Soybeans 


1,408.6 

Wheat 

326.8 

2.83.3 

Badev 

4695 

..... 641 

Total 

1,093.2 

3,283.2 

Total # farms. 

: 57 

• 72 

Avg: Ac / farm 

19 2 

45.6 

Number of farms with .planted. acres: 



" <-5..'ac ' ■ 

21 

23 

« 10 ac 

39 

35 

< 20 ac 

47 

53 

. "■ < 30 ac : '• 

51 

55 

", < 50 ac. ’■■■.. 1 ; 


01 

<100 ac . 


66 

Median acres 3/ 

7- 

10 

1/ Facb farm has an FSA farm number, and an acreage planted repoft 


y.i Not atl planted acres may have been harvested 
3/ Approximately half the farms have fewer acres 

Source, E-mail message from Pete Adamson, FSA. with detailed data 
for each farm in each year. 


I o'/ me LWruwa Ara lysis l->! ihit i ) 



1519 





1520 







1521 





1522 




1523 





1524 


Exhibit G 

Mmi- bcr of Hooe and Hoa Operations 1981 - 2002 

l/irg nia 


Number of 

Number of 

Vesr 

hog operations 

head of hogs in 


in Virginia 

Nolhumberlanci County 

1981 

na 

2.600 

1982 

.... : 21 ,000" . 

1 .800 . . 

1983 

17.000 

’ .1,350 . • . 

1984 

15.000 

1.9Q0 

1985 

14,000 

1,700 

1986 

12,000. 

: T.BtiO 

1987 

9.000 

1,500 ' ; 

• 1988 

8,500 

•, 2,000 ■-.■■■ 

; -1989.-. 

7.500 

1 700 

1990 .. . 

5.5oo ... 

1 300 

• : ,1991 

3,500 

1.500 

1992 ' 

3.000 

RH 

■ 1993 .. ■ 

2.300 

na 

1994 

2,200 

na 

1995 . 

2,000 

nii 

. ,1996. 

1,800 

na 

1997 

1,700 

na 

1998 

• • ••. 1,600 

na 

1999 ■■ 

1.500 

na 

2000 

1 200 

na 

.2091' ' 

1.200 

na 

' 2.002 • . 

1.100 

na 


Percent decline 

1982 - 2002 ; '• . 95 % 

1981 1 991 - . ■ ■■■ •'■ ■ . v — 

C Sonic S'- http://ww.nass;usdy.gt'v:8iyipeclb/ 


I l.iyiu' l tamale Analysis. C*h»!»ii 
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Exhibit i 


U S f am debt to-as set ratio, 1970 - 2002 


Year 

Percent 

1970 

17.39 

1971 

17.51 

1972 

17.09 

1973 

15.95 

1974 

16.62 

1975 

16.35 

1976 : - 

15 94 

1977 

16.64 

1978 

15.93 

1979 

16.13 

1980 

16.24 

1981 

17.81 

1982 

19.11 

1983 

19.41 

1984 

21.03 

1985 

22.19 

1986 

20.96 

1987 

18.31 

1988 

16.88 

1989 

16 10 

1990 

15.60 

1991 

15.62 

1992 

15.16 

1993 

14.77 

1994 

14.86 

1995 

14.81 

1996 

14.81 

1997 

14 93 

1998 

15.20 

1999 

14 73 

2000 

14.76 

2001 

14.79 

2002 

14.82 

1981-2002 average 

16.67 


Source. Economic Research Service Farm 'tnanctal 
folios indicating soivtrcy and profitability. 19ttil-/1092 
tr.ip Hmw ors u vda gnv/datatf aimSalancQSI'u^'lOsdmu him 

i kiyniK fiamagt? Analysis. Cxhiuit ; 
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Base- Scenario: .Comparable Farm - Without Discrimination 
Total Farm, All CcmmocSitv Costs and Returns 


pfeirat*' Analyse- 7.1.. . 


Revenue 


Costs Net Revenue Cumulative 


193* 

1502 

1-S3 

1984 

1985 

' '1966 . 


1990 
: • 199.1 
.1992. 
1993 
.1694 
. 1995. 
'1996 '■ 
1997 
. "1998" 

. ' 1999 . 
2000 
20oi 
. 2002 


770.558 
776.209 
’ 669,354 
1,405,584 

1102, 306 
929.275 
1,131,026 ■ 
1.389,509 
1,617,610 
1, 791,258 
1,620,925 
. 1,765,003 
1,312,952 
1.874,625 
2.318,207 
2 678.809 
2037.243 
1.474,932 

1 430.463 

2 047.556 
1.992.260 
1.&4S 294 


" "tDcltars 
368,325 
678.347 
753,389 
1,230.682 
1 067 727 
98.1.251 .. 

1 ,091,81 i 
1.241.086 
1,384,637 
1.428.193 
1,529.972 
1.688.748 
1.728.562 
1.907,797 
2.055.279 
2,125.067 

2 154.746 
*969578 
* 976,471 
2.C94.429 
2.128,205 
2.036. 76 1 


To^t ra u'i. AJ Co,Ti r m-fit|’ Coy.sca cf Hub ms . 

~y^sf R&y etxrft Cost s Ne' Revnmif 


1.5 3 5 9 07 1544, 175 


102,234 
97,561 
84.015 
174.902 
34,669 
-52,976 
39.215 
147.423 
232,973 
363.064 
90.953 
70,255 
-415.610 
33,172 
262928 
662.941 
-117 503 
-614 746 
-546008 
-46,873 
: -128.945 
-417.466 : 

-8.268 


102,234 
200,095 
116,080 
290.982 
325.650 
272.675 . 
3*1.890 
459.313 
692,286 
1 C55.350 
1,146.303 
1.222,557 
8C6.947 
773.775 
1.035,703 
1.589.644 
1.472.141 
957,394 
411.386 
364,5*4 
235,569 
-131,697 



yrimmz 

■; SI 5:266,’, J 

wmm&- 

1002'.- 

7tS,4&5 . 

’ 628,106. : 



- ■ 923.402 . 

629,65 1 ~ 

294,351. 


:i,32r.,e&1- 

1 009,364 

311,989 ’ 


117.37.435 . 

'•9-168637, 

... 8-17,682 


*;i49,'239 

963531 

.:-f:t85:?S}ir 

isai. 

- - 11375.033 .• 

1-088,046: 

. 266.996:- 

1988 v 

. 1.433,08-4 : • 

i; 160,989 a 

... : 275,095,- 

1989 

: + ,650,2^. ■ 

-,?37.425 

. 412.711/-. 


■ ,1770,624- - 

1.321.4.58 

449,106- 


■ V700.736 - 

..1:362.766: 

340.036 . 

TS&2-7 

. mi? 

' 1,387,667-: 

.- 546.836 - 

1993 

1.832,035 

1 ,438.891-:. 

: *: -36334 - 

t9&4 

2.155,679 ' 

1 431,:J45 

' .075:634' 


. -2.547, *89 .: 

1,534:264. 

1012,925, 

1§S6 

2,752,467 - 

i.srem. 

ueiW: 

1997- 

" 2.25V.762 

1:574, *32:. 

. ,07’/,63b. 

1996, 

:i;sa2.i60 

1.545.740 

■416428; 


: . *.921:719 

1.585,669 

-a: 356.95Q. 

2030 

1,9.1 1.330 • 

! 1,531.196 

;. :.!^so;74.i 

2001 

‘t;085.S-'2 

isos.m 

: :"'.'220,27l 

2002 

1,885,647 

1279. 304 

' " -606:343 


~ 1,663.649, 

- 1.24S48 : &. 

v- .144.il63_ 


Oase Scsnario Comparable Farm - Withe jtDrscrimihaiion 
Com: Far m casts and retu rns _ 


Revenue 


.iS0t ■ 
1982 
1963 
.1964 
. 1085 
: .1986 
1987 
.1986 ■ 


1993 
• 1994 
'1935 


67.47.8 
73,629 . 

80.008 

'• ■. 460,62* . 
346,180 . 
21.1.710 
• ' 327,372',. 

. 375.980 . 

. 545.745 '.. 
837,538 
096,550 
931.553 
39-1.194 
941.09?. 
1,259.707 
.1,337, 91 7 • 
1.065.104 
' ■. 780.368. 
710.094 
1,050,919 
. 980; 349 


Costs_ 

’ DoUais 
67,394 
09,27/ 

. 127.560 
.324,300 
. 3C0.735 
250.971 
.298,097 
345,736 
402,074 
603,273 
696.217 
752,960 
.757,110 
: 859.468 
943.956' 
307,509 . 
934.166 
066.976 
890.606 
OKI .007 
. 935.500 
. 896.975. . 

: 59 9,849. 


Net Revenue Cu mulative 


10,352 
-47.533 
135.621 
- 45.445 
39.261 
23.274 


84 

10.436 

-37.157 

98,464 

143,909 

104,648 

133.922 


ScuTa'fio- Plaintiffs' Analysis (Novi 21.300.3) 1, : ' 1 

Caro- Farm cuw tndreufns — .. . .■ : 

~V 9 ar Ksvenoe Costs Nal- Revenue -(tiimolaLv o. 


1302*, 

1063 

19154 

.'055. 


. 94.796, . 
■ 9f.?41 ' 
1 87,366 . 
44/.KM 
'409, 90S 
•276.818 
386326 


. Dolfaiv' 


30,185 

164, 

107 

1.388 

.409.996- 

143.6/1 

307. 

777 

1989 

■ 531 532, 

231,264 

539, 

042 

1900 

. 878, 553" 

-1,663 

537. 

374 

1991 . 

834-235 

178,593 

-. 715, 

,968 

1992 

914,323 

-362,523 

353 

,044 

1QS3 

815 i. 01 2 

.82.606 

436, 

660 

1994 - 

. V. '118.770- 

310.751 

751 

,401 

: 1695 : 

1,33a:003 

480 409 

1.231 

809 

1996; 

l. 476.203' 

130.318 

1,362. 

,72/. 

1997 :.- 

■1.195.167 

86.503: 

1.-275 

019 

lS-48 

, 1055. 7 19 

-100.514 

4,095 

.305 

'•o&t:-' 

1,006 7 78 . 

. 83,912 

1.135 

216 . , 

2000 

969 739 

44.049 

1.230 

066 

2001 

1.037 -106 : 

-135:255 . 

.1.044 

810 . 

:2d02T 

> >'2 &S2 


- 5&;W : ’ 

' : 35.6?Cr 

- 35,670 

62.009 : ... 

'29 232 

:,ai 

t?-0.087 . 

■ .07.265: ; 

288:099 ' 

' 159.775r i 

' ' 231,947 

270.361' 

- mass 

• ,-4214/2 

261.110.: ■ 

.-,7,700 

- : 441,172 

,308.178 , • 

80.798 

521,971 

•331,083 

. .70,913 

• . : 600,684 

; 357.436 ' 

■ : 174.096 

'■ I 774.900; 

574797-. 

• 2531750 : 

1,033 738 

.601,152 

243.083 

1;281S21- 

606,312 

; .393.P11 

. km 832 

632.361 

228,851 . 

1.,B18;483 

651.248 

467,531 .. 

-.3.736.014 

•674.832;.-: 


2.941,765 

690.328' 

735.927 . 

-- 3,677.712 

703.336; 

7 .486:832 . :. 

.4, 104,543 

690,320 

365 393 : 

.4,529,93/ 

600,326: 

..310.462' . 

•"4,840:389.' 

720:343 ' 

249.3S6 ' 

' 5,C9t,78i> 

738:353:. . 

. 798,753 ■ 

:% 366.630 ' 

7 44:056. 


78;?i6£034 
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Base Scenario; Comparable Farm - Without Discrimination 


{SINGLE CROPPED) ( 
'• ; Revenue 


; Farm co sts and retuns 

N et Revenue C irr ulsl ve. 


ritf Pt-iini'ifisr Anaiys.s.lNcv 21. ?cas> 


EARLY tSlNG LE C^: 
Year . Ra ver ue : 


Av era-36 ■ .123.517 ■ 


Base Scenario Comparable Farm - Without Discrimination 
nnu ttLE-CRORPED Soybe an s. Farm costs and returns 


Eceuai'.u Pteir.tiKs' Analysis {Nov 21 2003) 


DOUBLfc-CKOPRFD Soybeans Fanr 

gggiSSi 

Year 

Revenue 

_. GOStS Ngt 
Dollars 




- 17.676 

42 E -*4 ; 

1962 

1 $ 6,451 

■ 23.632 

32,819 j 

1 S 63 

17 S. 6 S 1 

121.178 

54.473 : 

ISM 

3 <??' 4?3 

2 59.358 

37 ; 4!5 

1986 

265 , 79 / 

214.746 

51 ; 05 V 

1 S 8 C 

177 , 81 * 

162,023 

24.958 

19 fl 7 

257.059 

173.452 

83 5 C 4 

1986 

' 263.178 

163 639 


1909 

2 M 014 

UM 696 

59-10 


777,572 

166 . 102 . 

89.571 

1991 

236,01 G 

169:649 

Co 437 

1992 

? 7 fl.W 

170.414 

99/453 

1993 

286.655 

173.761 

in . 391 

1994 

312 192 

174.519 

137 , 5/3 

1996 

363 . 3 C 3 

176.378 

176.976 

1596 

372 /51 

1/535 

197.436 

1997 

, 3 S> 0 . 70H 

159 . M 3 

101/153 

1996 

299 . 0/4 

134.551 

135.323 

1999 

239 . 65 / 

.4 951 

75. 006 

2 Ci<» 

241.067 

' 71.700 

69 363 

20 C 1 

747 , 6/3 

- 75.991 

71682 

2 "C 2 


177 . 47.7 

’ 267/1 


20 i.ais 

__ 17 1 .OM 

, . 86 ;?:/ j ' 
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bese Scenario: Comparable Term - Without Discnni nalioi) 

Scenario 

f8?io^ Anfa.Ysis iKliv 2 1,2033) 






Wear rs-m rmsts arn: ■ eluma 




Revenue 

Costs 

Net Revenue 

Cumulative 

Yew 

Revenue 

Costs KetKs venue- 

CurruNuve 








Dollars 





56,290 

-2.089 

•2,089 

1931 

34.476 

35,619 

• -544 : 

-544 


': 50,875 

54,370 

-3,495 

•5.585 

1332-; ; 

■ 32;394 

3G. /2-S 

-1.335- 

. 4 ;»/£ 


15,672 

16,035 

-363 

-5.946 

1983 

: 12:0/2 

11.063 

1.009 

384C- 



101,233 

.. 19,853 

13,906 

1984 

- 70,280 

S 8.604' ■ 

1.566 

2.266 



62,496 

5,765 

19,671 

1965; 

39.877 . 

44.2$2 

-4.3V6 - . ! 

•B6fi0 


104,127 

36,938 

17,188 

36,660 

1986 . 

: . 47/W5 

86/51 

18.326 

-24.985 



101.509 

24,555 

61 414 

19ft/ 

60.613 . 1 

77 ,841 

: -17 223 : 

-12 2 '3 


167,366 • 

127,381 

. 39,485 

ICO 899 

1968 

78.40-5 


! ' -7,157 I 

• -4«37n 


.' "141.826 

129,922 

11.904 

112 803 

19W7 

- 79.274 

9-1.CC9 

IS 333 ' 

■64.7CS 


111,630 

30,511 

21,119 

133.922 

’990 

57.456 

Gf.cei 

-1C 6C6 

-7^3’ 4 


108,970 

93,061 

15.909 

149 831 

1991 

47,961 

71.786'- 

23,525 

-£$139 


128,684 

101.352 

26,832 

176 562 

1992 

- 5-5 324 

. KUSS) 

' -2.-405 

1Cte,:-44 


.124.955 

106,155 

18,800 

195463 

1993 

. 53/33 : 

1 30,500 

-22 313 

-130857 


125.209 

110,445 

14.765 

210 227 

1994 

S3 479-, 

35.532 

-22 052 

•152.9CS 


. 155,936. 

121.656 . 

44,260 

264 507 

T39S 

81717 

3tX5 . 

-3.343 

-162.257 


161,120 

135,491 

45.629 

3C0.136 

1S96 

99 274 

35.871 - 

• -2.597 

-1$4 854 


,163.319. 

132,669 

30.650 

339/86 

1397 

7J8-30 

0&1&1 

-23.295 

-13;.14S 


76,683 

154,073 

-77,385 

253 401 

1396 

64.994 

35 4SC 

-30.527 

-21§.6?6 


93 829 

154,109 

-60.310 

1S3091 

1399 

53553 

35A3C 

-12/87' 

-260.873 


104.323 

157,258 

-52,935 

140157 

2COO 

52.339 

S9.61J: 

-47 222 

-3:iC35 


1 18.090 

159,735 

-43.645 

93.512 

2001 

5T.-l\6 

102 106 - 

-44 684 

-35/779 

2001 

152.586 

149,264 

3.322 

99 633 

2C02 

61.64S • 

102,928 

-41*283 

-3S4062 


• 1 13.785- ■ 

109227 

4.538 



58 551 : 

76463 : 

-•11012 







V 


- . • ’ ' -!‘ 



Base Seer ario. Comparable barm - Without Discrimination 

Scenario 

Plaintiffs' AnatyS'S (Nov -2’. 

2303} ■ 






Bariev ra r, n cj-gtsanc returns 





Costs 

Nel Revenue 

Cumulative 

Year 

Ftoyenua 

Casta Nut Revenue 

OuTuMive 







.-•,7- . • tii ... 

Deters 




.61.949 

70.024 

-8.0/5 

8075 

1381 

47.777 

51/64 , 

-3.386 

4.336 


60,040 

79.421 

-19.381 

-27.456 

m® 

47.187 

53.357 

■6.470 

4.356 


6,774 

8.504 

■1.730 

29 186 

1083 

4.910 

5.36C 

-750 

-10.336 

1904 

173,125 

157 425 

■24.200 

-53476 

1984 

126,207 

123.95G- 

•2.658 

-3.253 


". 119,988 

176,177 

-66/eg 

K9.WJ5 

1385 

79,261 

113 200 

•37.939 

-C',202 


49,676 

67.135 

-17.259 

-126 924 

1988 

28,129 

43.032 

-16.S62 

-0/-.155 

198/ . 

82,317 

79.155 

-16.636 

-143 762 

1937 

mi 31 

$3,252 

-23.121 : 

v m 


' 70,601 

91.869 

-21.269 

165031 

1383 

33259. 

tn 692 

26.433 

•12 719 


. 68,097: ... . 

100.890 

32.798 

-197 829 

1939 

49C63 

64;9$4 

16.301 : 

•129821 


89.446 

115.111 

-25,665 

-223 494 

1990 

63.022 

/B/67 

13.085 

■ •42 72$ 


116,564 

.91,813 

24.751 

198.742 

19*1 

52.62C 

80:426. 

-2/.OOG 

■ '.70 611 


• 123,921 • 

96.22/ . 

27.694 

-171 G<19 

1992 

69.290 

54 663 

-15.389 i 

-IWs.C 11 


123*921 

96.227 

27.634 

•143.355 

1953 

■ 64.483 : 

9C.902 

28, 4’ 5 

2’ 2429 


123.675 

108.194 

20 431 

-122 874 

1994 

64.03'j. . 

96.415 

-32.300 

-244.81$ 

' '1.995 

136.695 

117.782 

10.913 

103.901 

lass 

. 65.743 1 

1C2.575 

-37 133 

-28' 94/ 

'1996 

135337 

124.134 

11.203 

-92 75g 

1056 

111421 

106,533 

2.882 

■279 065 

•1997 • 

31800 

174,2-3 

-32.413 

155 1 72 

199/ 

80. 133 

’11.372 

-31.238 

:i't: 204 


8 1,526 

116,082 

-34.556 

MJ3/26 

1008 

$5169 

106.539 

. -53 371 

363674 

• 1999 

: 92,037 

117,006 

-25.049 

-2)4.777 

1X9 

50.064 

108.539 

67.600 

42 V >IO 

'2000 

38,093 

:i2c;86s 

-32 862 

24/.G38 

2 OCO 

$4 174 

1 13.221 

69,04/ 

48C.32? 

' 2001 . 

65.883 

124.421 

"... 58.538 

33b. 176 

2Xi 

4692/ 

i 16.089 

67.163 

54/ 4'/l 

2002. 

.100,139. . 

T.17;‘I68 ; 

-1.7.629 

324.006 

2X2 

50.479 . 

1 1 7.029 

C6.E50 

-mote 


_. // 91445 

iQ6/6g ; 

: " 14.728 


: 

57.695 

65.8/5. , 


.. 


1 1 v, - in '.'.v* i j. Ar .1,13 «i ').* ) 
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Bast Scenario Comparable Farm W'thnul Discrimination 
\ cos Far" rr.s’s iL'umi 


>, Pialr-BIs' Analysis i.Ncw. 2 '< 2QC3) 


f.n.-f.-- Net Revenue Cu muiaova 


19?? 

1953 

1954 

:1 985 
1986. 
1987 
1908 , 
1989 


.. 1994-' 
1996 
1996 
199/ . 
199.8 
.1999 .. 
• 2000 -' 
•'2001 '■ 
2002 



. Dollars 

333.832 

72,065 

72065 

1981 . 

45 -.6 84 -. 

' - '252.07 4 

1f;0.SiC " 


333,832 

72.065 

144 130 

1582 - 

• 339.223 ! 

252.07-1 

: 137.149 ; 


423,076 

-36.415 

107.715 

1383 

4G , .H£ 1 

•2C- 908 .: 

139.124 



-19,410 

88 WH 

1984 

370.019 

2.54 14S 



.364,072 

6,613 

94,910 

1985 

423 637 

: 252 258 

1 71 378 


346.102 

75,192 

170.103 

1980. 

430.231- 

263 296'- 

169.536. 


336,362 

91,824 

261.92/ 

1987 

368 864 

273,387 

55 496 


346,513. 

■•4,138 

276.065 

1980 

375,352 

288.352 ■: 

07C3O 


382,696 

4.995 

281.060 

1980 

4/10/6 : 

295.^23 

^ 72.550 


•354.620 

106,165 

387,225 

1999 

424.973 

303,953 ; 

•20,980 


353.173 

63, "46 

450,372 

1991. i 

r. 366, tS6, 

308,210- 

56.9-15 


422,560 

-63,053 

387 319 

1952 

419.682 

3-6.665 

701.214 



-27,635 

359.684 

199.1 

364.088 

327.36/ 

36.731-: 



-92,349 

267.334 

1994 

380.278 

' 337.898 : 

42.3 7 S‘ : 


490,202 

-98,128 

169206 

1995 

■159.194 

352.349 

1 16.845 : 


585.399 

-82,906 

86.301 

1006 . 

.430,343 

304,349 

124,293 



-80,425 

5.8/6 

twjr : 

.mops; ■ 

356.5-.0 

-50.506 



-96.031 

-90.155 

1998 

277,213 : 

■ 253.206: 

-sao/2 


402,610 

-85:281 

-185.436 

1999 

402.018 ' 

370.2 14 

22.804 


418.894 

19.152 

-166.283 

2000 

423.353 : 

353. 1S6 

33-157. 


439,508 

25859 

-140.425 

2001 

'321657 

3SS 3S0 ; 

-74 603 

358,698 . 

452.662 

-S4.C64 

-234.489 

2002 

.«.i -0- ' 

. • • 0 • 

0 

405:502 . 

4'0.161 

-10 659 



378 484 

299.566. 

»?:« 


C yyx- -Mo* ftevonu -CjTu fruvn 

1&S610 
335769 
4?5.g83 
0&S.753 
783:132 
9j$037 
1 ',028 533 
1.* 15.562 
1.201:, 113 
-. 409.094 
448$ 03S 
lie-: 253 
1^01984 
1 34o.3(W 
1.7S32C8 
i,8fe7.5C1 
1.835.966 
1. 76A924 
1.77* 728 

'Mzm. 


‘•,730. 162 


Base Scenario. Comparable Farm - Without Discrimination 


Other Adjust ments /P ayment li mitations) 
77T~.V~ ' On.iannull ftnitl 


Year ~ ' ' " 

Revenue M 

Casts 

Net Rever.ua 

. Cumulative 

•19B1 

O' 

Doilars 

■o': 

0 

0 

.1962. 

. 0 ' 

•• 0 

- 0 

. 0 

.'1903 

. o 

: 0 

' 0 

0 

.1984 ■. 

■ - 0 • . .' 

. 0 ■ 

. 0 

0 

1988 ■. 

. a 

'■ ''.O' 

0 

0 

1986 

-75,260 . 

. . 0 

-79.260 

-79,260 

190/ 

-92,24/. : 

•'•••••• 0 

-92.247 

■ . -171,508. 

1986 

' -o .•' 

:• ". •. o 

' 0 

-171,506 

1905' 

0 

0 

f). 

-171.506 

: 1990 V 

-45,283 

. O' 

-45.283 

-216. / 83 

4991." 

•12.098 

'••■'"• .0' 

4?,0&6 

-258,865 

1-392 

. -115.698 

0 

-119,696 

-378,583 

1993 '. '' 

-23.542 . 

0 

23,542 • 

-102,125 

1994 

-06.214 

• 0 : 

: -05.214 

-487,539 

1995 

. 0 " 

0 

0 

-48/, 339 

1996 : 

-6 877 

0 

6 877 

-404,216 

. '1997 .. 

. 60,1.60 

d 

-60180 

' 554,390 

1998 

' -32,264 

. . . .0.. 

-32.264 

-808.880 

' 1999 '•• 

; 27.44i” . 

0- 

-27.441 

-614.121 

• 2000 :. 

' -18520 : 

0 

-17.520 

-631,640 

.2301 • 

• . ■ip ' 

0 

0 

' -631. 

•.2002; : 

• "348 • 

' 0 

-348 

-631;988 
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Exhibit K 

_K!£-ie Case a de fry srio co nnpeiiaori ol O ofordart's a nd P uirlilis_Ariali«5 
Defendant's" Plaintiffs’ 

. ••■■ . analysis analysis 


'"■1: 


12,228,399 a/ 'Total Damages" shown on Exhibit G 


-2 657 158 Net presea*, value" adjustment to conve.1 annual Net Damages” to ' 2002 clotlars.' 

ImSa/ S Of "Net Damages" unadjusted to net present 2002 value for Inflation 
's51 .770 a/ Mitigating income 


-4,151.890 
-1,051,867 
-1 .617.646 
803.894 
440.629 
-212,136 
-5.689.018 


all Enterprises. 
(courrl^y^ge.iieidaJSther 
If com yields 


9,946.31 0 a / TOlal Return ram all Enterprises 
vjald adj u stments : (co - 
Overstatement of a 

Overstatement of Km-seasor soypean jiau*- 

Overstatetrent of double-crop soybean yields (no reduction for double. cropping) 
Understatement of wheat yields 
Understatement nf barley yields 


•8 

4,257.301 

19 


70 


21 

-2 299.GS1 

22 

404.336 

23 

826.295 C t 

24 

-672.1W7 

25 

-444.129 

25 

2.342 874 

'll 

5.337,682 0. 


256.163 •* 

. 437,660 If.. 

-181,897 g.' 


551.770 . 

■296.607 


Unoerstatement nf barley yiews 

Reduction d double-cropped soybean yields due to double c upping 
Total adjustments associated wth yield eatmates 
Total "Net Damages* after adjusting yields 

A.<]ina merv for costs Q t prgtlUCfoS 
Com 

Pull- season soybeans 
Double -cropped soybeans 
Ac? jstnent for costs of producticn fcr wheat 
Ad|ustnunl for costs ot production for bstey 
Ad.ustment kx ocsts Ot production for hogs 

Tot# adjustments for costs of production for all naps 

- 1 080 390 'Total damages' after adj ushvj lor costs of crop product 

i 561 739 Allowance for total net returns from government commodity progran s 

4B1.329 1/ Northumberland County farm -comparable' to Plaintiffs - os assumed m 
Dr Kamtihampalys analysis 

Allowance for discount on bulk purchases ol seed, fort >'**■ cnemrea’s ard luoi 

Average Northumberland County Fam-er- Total net returns from a fom'.ng 
operation the &« ami compositm.': assumed in Or Katxbhnmaaty s era -sis 

Advert s iron linajaa^'«uNfidMrn3«r s«n.fo. fo_£in» 

551.770 Adjustment fur mit gating income 
- 70A41 V Dase Si-onartu estimate ol economic damages 


impact of Alternative Snenario 1 (conparm! to line 32) 

5 IP . 723 nr Adjust for riantfS' hejhnr land UiitoO t$»Wad) iVth78-JF.nl j 

"t ven oqo Ad u skxi n ~t return alter jo w ting for tuohyr. food 

t> macUy'cqu.lix'.i't^ the Iva. ,x. -joe*, because ol *iw..cm. ... dab. v 'netnodofolV^nf . ^ ^ 

P 'TuuJiumpatys.Nct 21 'Cut an 3l>1 ,» t/ SenO.MJ.MKh. on <t «*r ->^ * »<*» TVTV i, U 

. : . (.roauc-.uii e< Has* 5.x uMfo based si d»U* fo- -w«<W No H' ******** ^ ^ 




liiyior- I V. nags I 't non t (Me ► 
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ERS/USDA Briefing Room - Farm Financial Management hUp://w’,vw.ers.usda.go\^ / Briefing,''FaniiFinancialMgint/c. 


Hi pD Q economic research service search our Site 

• • • I II O Untied Stales Departmenl ol Agriculture 
The Economics ot Food. Farming. Natural Resources, and Rural America 


hontt^ research emphases key topics i briefing rooms publications ! data j newsroom I about ERS 




home > briefing rooms > farm financ ial management 

briefing room 

farm financial management 


Farm financial classifications 
Favorable 

Fa rfhs and ranches in a favorable financial position have a positive income and a 
debt/asset ratio less than 0.40. These profitable, low-leverage operations are able to 
retain earnings, putting them in a position to take advantage of investment and 
expansion opportunities. 

Marginal Income 

These businesses have negative incomes and a debt/asset ratio of 0.40 or less. These 
farms generally face an earnings problem which could be overcome with increased 
borrowing or sales of assets, both of which convert equity to cash. The resulting 
additional debt service burden or decreased equity base could accelerate cash-flow 
problems and increase financial risk. 

Marginal solvency 

Farms in this category generate positive returns, despite higher debt service 
requirements. While not experiencing earnings difficulties at the present time, these 
farms are susceptible to economic changes that may erode incomes and prevent them 
from meeting future cash commitments. At current asset values, equity on these farms 
may be insufficient to serve as security for additional borrowing to meet short-run cash 
needs/ . \ ■ • " I. 

Vulnerable 

These businesses have negative income and debt/asset ratios above 0.40. Many of 
these farms are highly leveraged and demonstrate income deficiencies that diminish the 
viability of their business operations. They do not generate sufficient income either to 
meet current expenses or to reduce existing indebtedness. The highly leveraged 
positions of these farms may have resulted from disproportionate reductions in asset 
values relative to the amount of outstanding liabilities, increased indebtedness to fund 
past expansion or cash -operating shortfalls, or a combination of these factors- 
Regardless of. the evolution of financial circumstances leading to their current, highly 
leveraged position, some of these farmers may be for ced to rely on debt 
r estructuring/fprg iyeness to continue operating. But even then, cash earnings may not 
fully service all debt obligations. 

for more information, contact: Mi tch /Morehart or Ash ok Mis 
web administration: wehndmitu'jV'-, usria.gov 

page updated: January 4, 2001 
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Ronrsl-rJ Trostie Kf "dull". Doube cropping. Acreage Refiorts, Progromparticipatron; Deposition dale'' - ” 


From: "Pete Adamson" * Pete Adamson@va.usda.gov> 

To ''Brian Kennedy@usdoj.yov>. <RTROSTI E@prs.usdH.gov> . 

<*1er>orah mcarlhur@usrta gov-*. «• ronwalkow@usda.gov> 

Date: Thu Nov G. 2003 2:53 AM 

Subject: RE duf " Double croppng Acreage Reports: Program participation; Deposition 

0H'e?' ;v 

Wo cot a bo/, uf lecords on Haynie and associated enMies tfom the county 
office, i had our program technician go through these papers and give me a 
synopsis of what was contained therein I have attached it unedited. I'm 
sure that you wMl have questions and that is tine but 1 wanted you to know 
what wo know at this point 

A couple of Key issues Kept corning to light while discussing Ihis t ) In 9 
years working with insolvent accounts I have never seen on operation survive 
this lot g while continually losing equipment to creditors and apparently 
losing money 2) If the records we have from the early eighties are any 
indication of the profitability of "Haynie Fanning" then there has to have 
been a large. continual influx of cash into this operation. 3) How does 
Haynie keep getting people to participate in his fanning endeavors if he is 
not rriakfng rnopey {hence Iftey would not make money). 4} with Haynie's 
reputation in the community (to which Brian can attest) he does riot pay his 
creditors therefore must not be profitable so why/how does he continually 
farm? It has heen said if you want to know the truth, follow the money 
trail' We’ve been tuld IRS attempted to do this but we do not know the 
outcome. OIG also attempted to do this and the investigator v/as pulled ofl 
the case •; V •' • 

Enough rambling. Let me know of any specifics you need. We'lf bo in 
contact with the county lo determine what else, if anything, may exist. 

Pete ' ' ;• ' ■> 


Pogu 1 


EXHIBIT 
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OJA Pancipate Payment Penalty OvinaymeiS 

70 5 

. k $ 0' w': 

/9[ X v»«* i 


S219 63 


n 5 t6? rii 

124 2 liSAStl! 

v^a - *39 at I 

2141.9:1 ! 


,w. . 

' 7/4 
272 
352 


[ Sit as 
/OS 24 S2 3C7 20 
i ■ S’t 35 


6/ttt 92 
W 7 


*27 jj 


46s 4«f 


7t 3j 

|4M h* 


12719 16 il7.il' 27; 


y -\ Utyfiwl t-y PP'ltp J Haytwj. ft 

jnK>i4i»!rk*lfi ujl'tallip Kjymr 
i. It i4 (re.on.nij nR - 


■■oUfni,.i icilHa »K pfiatk/l hif-tJi- A.-t-iTivm T5 /. 
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Plaintiffs' Exhibit 

Haynie et ai. v. Vcncman ct a! . C A. No. 00 2510 

Equation for Damages Calculation 


(MINUEND) (SUBTRAHEND) - DIFFERENCE 


(net returns from farm 


(net returns from farm 

economic damages to 

operation absent 


operation affected by j 

iarin operation 

discrimination) 


discrimination) 



EXHIBIT 
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Payment Limits and Payment Review 
Payments received under the uh„ Q( 

program are again limited lo *5o'ooO for 1 ^?' Upl<md e<, “°n. ELS cotton, and rice 
for disaster payments, which a™ *i2StI? U ixSTS** P<!r »•"“ »« ^ar exc^ 
payment limit does not include (i) l“na 1 f per8 °" per * ear • The 
recreation or resource adjustment, excluding land diver ‘ c °”Pa"«ation for public 
realized from repaying a marketing loan at a level IT P< T‘ ntSi < 3 > any gain 

.ate, (4) any deficiency payments rade a~ e r 1 ® wer fllan the announced loan 
under the wheat and feed gr^ pregrams ,5, f ° f i"?? rln ‘ the *>«i» loan rate 

inventory reduction payments; or (7) any benefif l °* n dBtlcie " c y payments; (6) any 
reduction actions by the Secretary recBIV a d as a result of any coot 

apply to land owned by states or state aeencier ?/?!“ p “ y "“ !nt limits do not 

further a public function, agencies if the land is farmed primarily to 

in Agricultural Act of i 938 

programs. The facts used to de£em?n* ™ J 8r \ ln ' Upland «><*«. °V rice 

review if they conform to regulations 10000*^^0^0:^0^^^ t0 


Advance Deficiency and Diversion Payments 


participate in the 1 986 wheat, feed gJain SpUnd tt “ to P™du«ero who 
acreage limitation or set ..aside has baenes tabiished.^' ; 1"? Cice pv °*™™ iC an 
deficiency paymento will be made, such payment*^ w ie llkel T thot 
The payments must be made as soon as practic^M if ” ,ade f0r t,le crops 

contract agreeing to participate in the pro*?™ ^ Pr ° ducer signs the 

percent of project deficiency payments enl f ITT A< ’™“‘ paym6nls «y not exceed ■ 
commodities, or any combination few-!!* .. f b raade ln caeh » CCC-owned 

raade^in commodities or certificates, with the vrofitf ° f £*** ? dvance Parents may bt 

at least 50 percent Jf ^osrpa^e.'its^trpro^ucerr 1 '' ^ 5ecrstar y »P «l,o advanc 


Advance Kecourae Commodity Loans 


aith nonrecourse^ioan^rograme °euch a^tlon'Ts 11 *'’ 16 t0 producsr « for commodity 

operating credit to producers. The recourse ? 1 necessary to provide adequate 
conditions prescribed by the' iac^a” SSoJ Tt"*' a° U " dar tom. and 
insurance. y * xcept that producers must obtain crop 

Interest Payment Certificates 

wheat feed graij , ’’upland 31^ Fice^oS^with f r f' 1UC<!re " ho ™Pay their 
cortlflcate would equal the interest paid . Z “ n i " t ° re ” t n * amount of the 
commodities owned by the CCC, subject to av^Uawtu^. U, “ B ° 

Payment in Commodities 

payments 
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ERS/USDA Data - 


http://www.ers.usda.gov/Data/CostsAiidReturns/oldicgioiis.htin 


ERS::: 


[^231 


research emphases 


iiu'ii.i-mi i-imim-inU ■■iiimiiHii.i rm niu„n.i ■.innHa.-a 



data 

costs and returns: old regions 


home > data > costs and returns 


old production regions 

Prior to 1995 State boundaries were used to delineate regions for most commodities. States were 
grouped according to those with similar production practice and resource characteristics. Cost and 
return accounts for commodities reported under the old format still use these regional definitions. 


com 

grain sorghum 

oats 

barley 

wheat 

soybeans 

dee 

peanuts 

cotton 

syigar beet? 

tobacco 

milk 

cow-calf 

hogs 


corn 


Com Production Regions 



Lake States: Minnesota, Wisconsin, Michigan and Pennsylvania 

Southeast: Kentucky, North Carolina and South Carolina 


| EXHIBIT 


1 of 9 


9/8/2003 4:17 PM 
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ERS/USDA Data - 


http://www.ers.usda.gov/Data/CostsAudReturns/oldregions.hun 


Com Belt: Illinois, Indiana, Iowa, Missouri and Ohio 
Plains States: Kansas, Nebraska, South Dakota and Texas 

t oo of paoe 


grain sorghum 

Grain Sorghum Production Regions 



Central Plains: Kansas, Missouri and Nebraska 
Southern Plains: Arkansas, Oklahoma and Texas 

top of page 


oats 


Oat Production Regions 


£ 


f / v 

] Northern^ No^K ' North 
■ " _ _ Plains Central' -- ■ east ‘ 


\LL_r~ 


CA, OR, & TX 
Included in US 
average 


FT 


— ^ 
W 


I 


Vf 


V) 


2 of 9 
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ERS/USDA Data - http://www.crs.usda.gov/Data/CostsAndRetums/oldregions.htni 


Northeast: New York and Pennsylvania 

North Central: Illinois, Iowa, Michigan, Minnesota, Ohio and Wisconsin 
Northern Plains: Kansas, Nebraska, North Dakota and South Dakota 

too of paoe 


barley 


Barley Production Regions 



Northeast: Maryland, Pennsylvania and Virginia 

Northern Plains: Minnesota, Montana, North Dakota, South Dakota and Wyoming 
Northwest: Idaho, Oregon and Washington 
Southwest: California, Colorado and Utah 

top ot page 


wheat 


Wheat Production Regions 


3 of9 
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HRS/USD A Data 


http://www.crs.usda.gov/Data/CostsAndRctums/oldrcgions.htni 



North Central: Illinois, Indiana, Missouri, Ohio and Michigan 

Southeast: Arkansas, Georgia, and North Carolina 

Northern Plains: Minnesota, Montana, North Dakota, and South Dakota 

Central and Southern Plains: Colorado, Kansas, Nebraska, Oklahoma and lexas 

Pacific: California, Idaho, Oregon and Washington 

top_ of page 


soybeans 


Soybean Production Regions 



Lake States: Michigan, Minnesota and Wisconsin 
Corn Belt: Illinois, Indiana, Iowa, Missouri and Ohio 
Northern Plains: Kansas, Nebraska and South Dakota, 
Southeast: Kentucky, North Carolina and Tennessee 
Delta: Arkansas, Louisiana and Mississippi 


top of page 


rice 


4 of 9 
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ERS/USDA Data - 


http://www.crx.usda.gov/Dala/CostsAiKlRctunis/oldrcgions.htni 



Arkansas (Non-Delta): Grand Prairie Counties 
California: Sacramento Valley 

Gulf Coast: Bayou Prairies of Louisiana and North Gulf Coast of Texas 
Mississippi River Delta: River Counties of Arkansas, Louisiana and Mississippi 

top of page 


peanuts 


Peanut Production Regions 



Virginia and North Carolina 
Southeast: Alabama and Georgia 
Southern Plains: Oklahoma and Texas 


top of page 


S of 9 
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ERS/USDA Data - 


http://www.crs.usda.gov/DatayCosLsAndRctums/olclrcgioiis.htm 


cotton 


Cotton Production Regions 



Southeast: Alabama, Georgia, North Carolina and South Carolina 
Delta: Missouri, Arkansas, Louisiana, Mississippi and Tennessee 
Southern Plains: Oklahoma and Texas 
Southwest: Arizona and California 


top of page 


tobacco 


Tobacco Production Regions 
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ERS/USDA Data - 


http://www.crs.usda.gov/DatayCoatsAndRctunis/oldrcgiom.htni 



Flue-Cured: Georgia, North Carolina, South Carolina and Virginia 
Burly: Kentucky and Tennessee 

top of page 


sugar beets 


Sugarbeet Production Regions 



Milk Production Regions 
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ERS/USDA Data - kttp://www.er$.usda.gov/Data/Cos(sAndReturns/oldregions.htin 



Northeast: New York, Pennsylvania and Vermont 

Southeast: Florida and Georgia 

Upper Midwest: Michigan, Minnesota and Wisconsin 

Corn Belt: Iowa, Missouri and Ohio 

Southern Plains: Texas 

Pacific: Arizona, California and Washington 

top of page 


hogs 


Hog Production Regions 



North: Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, Ohio, South Dakota 
and Wisconsin 

South: Alabama, Arkansas, Georgia, Kentucky, North Carolina, South Carolina, Tennessee, Texas and 
Virginia 

top of page 


cow-calf 
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ERS/USDA Data - 


http y'/wwv.. ers.usda.gov/Data/CostsAndReturni/oldregions.huii 



North Central: Illinois, Iowa and Missouri 
Southeast: Florida, Kentucky and Tennessee 

Plains: Kansas, Nebraska, North Dakota, Oklahoma, South Dakota and Texas 
West: California, Colorado, Idaho, Montana, New Mexico, Oregon and Wyoming 

Some regions shown in the time series Files may be different than those listed here. For a list of 
States included in the regions for earlier years, e-mail the commodity contact listed on the costs and 
returns data page. 


top of page 


fcRS produces a range of data products available in different formats, including online databases, 
spreadsheets, and web files. All data products online are available at no charge. 

for more information, contact: William McBride 
web administration: webadmintjflers.usda.gov 

page updated: November 19, 2001 


key topics. 

| Ag Chemicals & Production Technology 
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shortcuts: 

| Newsroom | 


USDA / a ccessibility / privacy policy / contact us / advanced search 
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SOYBEANS - FULL SEASON CONVENTIONAL TILL 


18 


35 BUSHEL YIELD 

1 ACRE 



ITEM 

UNIT 

PRICE 

QUANTITY' 

TOTAl YOUR ESI 

PREHARVEST EXPENSES 






SEED SOYBEAN/INOCULANT 

UNIT 

$17.88 

0 66 


• ■ 

OTHER SEED/INOCULANT 

BU 

$0.00 

0.00 


• , ; • • 

NITROGEN* 

LBS 

$0.27 

0.00 


- - . 

PHOSPHATE* 

LBS 

$0.24 

35.00 


■ 

POTASH 

LBS 

so IS 

60.00 




FERTILIZER APPLICATION 

ACRE 

$6.14 

1.00 



LIME ' 

TON 

$25.00 

0.50 

$12.50 



CHEMICALS {INSECT. EVERY 4 YR.) 





HERBICIDES 

ACRE 

$23.72 



■ - " ,, ’ 

INSECTICIDES 

ACRF 

$5.94 

0 25 



FUNGICIDES 

ACRE 

$0.00 

1.00 


■; — 

CHEMICAL APPLICATION 

ACRE 

$6 29 

1.00 



FUEL, OIL, LUBE 

ACRE 

$8 33 

1.00 


. . ' 

REPAIRS 

ACRE 

$20.79 

1.00 


. : - 

PRE HARVEST LABOR 

HOUR 

$750 

1.21 


'• .■ Ur — ■' 

CASH RENT OR LAND COST 

ACRE 

$0 00 

1.00 


: • • 


CROP INSURANCE 
SCOUTING 
OTHER COSTS 


production Interest 

TOTAL PRE HARVEST EXPENSES 
HARVEST EXPENSES 
FUEL, OIL. LUBE 
REPAIRS 
HARVEST LABOR 
HAULING 
STORAGE 
DRYING 


A.PR. 

9.00% 

117.57 

£529 ~ • 


$3.51 

PER BU. 

$122.86 

ACRE 

$240 

1.00 

$2.40 ; : 

ACRE 

$10.19 

1.00 

$10.19 

HOUR 

$7.50 

0.33 

$2 48 

BU 

$0.15 

35.00 

$5.25 

BU 

$0 00 

35.00 

$ 0.00 

BU 


35.00 

$0.00 ___ 


TOTAL HARVEST EXPENSES S0.58 PERBLJ. 

TOTAL VARIABLE COST $4.09 PER BU 

MACHINERY FIXED COSTS (BASED ON NEW EQUIPMENT COST) 
OTHER FIXED COSTS ..V'- 


TOTAl COST 

CHEMICALS: 

TYPE 

UNIT 

PRICE 

QUANT. 

MICRO-TECH 

H 

QT 

$6.22 

2.00 

LOROX 50DF 

H 

LB 

$1128 

1.00 

ASANA 

1 

PT 

$16.39 

0.36 


* NOTE: NITROGEN AND PHOSPHORUS 


NUTRIENT LEVELS IN THE SOIL 


E EXTENSION FARM MGT . STAFF 
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SOYBEANS - FULL SEASON CONVENTI ONAL TILL 3b BUSHEL YIELD 


MACHINERY TABLE. 

TRIPS? 

OIL, 


"IXCD 

LABOR HR 


ACRE FUEL 

LUBE 

REPAIRS 

COSTS 


110HP6 16 P10W 

1 $3.66 

$0.55 

$5.62 

$10.36 

0 49 

11 Or iP 1811 DISC 

1 $1-27 

$0.19 

$1 4B 



SOHP 12ETST HARROW 

1 $0.56 

$0.08 

$0 66 



70 HP 4ROW CONV PI ANT 

1 $1.76 

$0.26 

Si 3.03 

$11 39 


HARVEST 






COMBINE - SOYBEANS 

. . . ♦ $2.09 

$0.31 

$10.19 



* FIXED COSTS BASED ON NEW EQUIPMENT PRICES. ACTUAL PlXfO 




COSTS OF OLDER CR USED EQL 

IIPMENT WILL BE LOWER. 






SUMMARY OF VARIABLE COSTS 






PER ACRE 

PER BUSHEL 



•••'. seed 


$11.80 

$0.34 



FERTILIZER 


$36.04 

SI. 03 



CHEMICALS 


$31.49 




FUEL, OIL/LUBE 


$10.73 

$0.31 



REPAIRS 


$30 98 

$0.89 



LABOR 


$11.59 

$0.33 



RENT 


S0.00 

$0.00 



INTEREST 


$5.29 

$0.16 



HAUL/STORE/DRY 


$5.25 




OTHER 


$0.00 

$0.00 





$143.17 

$4.09 




ESTIMATING PER ACRE RETURNS OVER VARIABLE COSTS 
WITH VARYING YIELDS AND PRICES 


YIEL D PER TOTAL VARIABI E 

ACRE COST/ACRE $4.80 


24 5 

$141.60 

($24.00) 

29 8 

$142.39 

$0.41 

35.0 

$143.17 

$24.83 

38.5 

$143.70 

$41.10 

42.0 

$144.22 

$57.38 


PRICE PER BUSHEL 


$5.40 

$600 

$6.60 

5720 

($9.30) 

$5.40 

$20.10 

$34.80 

$18.26 

$36.11 

$63 96 

$71.81 

$45 83 

$66.83 

$87.83 

$108.83 

$64,20 

$87.30 

$110.40 

$133.50 

$82.58 

$107.78 

$13298 

$158.18 
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SOYBEANS/RR - FULL SEASON NO-TILL 19 


35 BUSHEL VILLO 1 ACRE 


ITEM 

UNIT 

PRICE 

QUANTITY 

TOTAL YOUR FST 

PREHARVEST EXPENSES 






SEED SOYBEAN/INOCULANT 

UNIT 

$25.73 

06G 

$10 98 



OTHER SEED/INOCULANT 

BU 

$0.00 

0 00 

$0 00 



.. NITROGEN * 

LBS 

$0.27 

0 00 

$0.00 



phosphate * 

LBS 

$0 24 

35.00 

$8.40 

— 

- POTASH . • 

LBS 

$0.15 

60.00 

£9.00 


FERTILIZER APPLICATION 

ACRE 

$6.14 

1,00 

$6.14 



. LIME 

TON 

$2500 

0.50 

$12 50 



CHEMICALS (INSECT. EVERY 4 YR j 





HERBICIDES 

ACRE 

$23.51 

1.00 

$23 51 



INSECTICIDES 

ACRE 

$5.94 

0.25 

$1.49 



FUNGICIDES 

ACRE 

$0.00 

1.00 

$0.00 

. 

CHEMICAL APPLICATION 

ACRE 

$6.29 

1.00 

$629 



FUEL, OIL, LUBE 

ACRE 

$2.38 

1:00 

$2.38 



REPAIRS 

ACRE 

$13.86 

1.00 

$13 86 

■ . ' ' 

PREHARVEST LABOR 

HOUR 

$7.50 

0 62 

$4.68 

■ ; 

CASH RENT OR LAND COST 

ACRE 

$0.00 

1.00 

$0.00 

; ' 

CROP INSURANCE 

: • • 

■ '■ - 

■ ; — — .: 

' • • : . 

. . 

SCOUTING 

.... 

' -. 

■ ■ — . ■ ■ 

■■■ 

a. ' 

OTHER COSTS 












PRODUCTION INTEREST 

APR 

9 00% 

105.23 

$4 74 

■' r-— 

TOTAL PREHARVEST EXPENSES 

$3 14 

PER BU. 

$109.97 

■ ■■ 

HARVEST EXPENSES 






FUEL, OIL, LUBE 

ACRE 

$240 

1.00 

$2.40 

' 

REPAIRS 

ACRE 

$10.19 

1.00 

$10.19 


HARVEST LABOR 

HOUR 

$7.50 

0.33 

$2.48 

__ 

HAULING 

BU 

$0.15 

35.00 

$5 25 

■ : . - ■ ■ ■ . 

STORAGE 

BU 

$0.00 

35.00 

$0.00 


DRYING 

BU 


35.00 

$0 00 

— • 







TOTAL HARVEST EXPENSES 


$0 58 

PER BU. 

$20.32 


TOTAL VARIABLE COST 


$3 72 

PER BU. 

$130 28 

. 

MAC.HINFRY FIXFD COSTS (BASED ON NEW EQUIPMENT COST) 

$47 44 


OTHER FIXED COSTS 

— 

— 

— 

— 

— 

TOTAL COST 

— 

$5.08 

PER BU 

$177 72 



CHEMICALS; TYPE UNIT PRICE QUANT. 


GRAMAXONT 

H 

PT 

$4 25 

150 

* NOTE; NITROGEN AND PHOSPHORUS! 
REQUIREMENTS WILL VARY WITH 

STICKER 

H 

PI 

$2 32 

0 50 

MANURE USE AND/OR RESIDUAL 

ROUNDUP 

H 

QT 

$1065 

150 

NUTRIENT LEVELS IN THE SOIL 

ASANA 

1 

'.PT;' • 

$16 39 

0.36 



DEVELOPED BY VIRGINIA COOPERATIVE EXTENSION FARM MGT SI AFP .AN 2001 
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BARLEY GRAIN. SOYBEANS DOUBLE CROP 23 


70 BUSHELS 

36 BUSHELS 

1 ACRE 



ITEM 

UNIT 

PRICE 

QUANTITY 

TOTA! YOUR EST 

PREHARVEST EXPENSES 






BARLEY SEED 

UNIT 

$6.48 

2.00 

S12.96 

'■ 

SOYBEAN SEED/tNQCULANT 

BU 

$1/88 

1.25 

$22.35 

■ - ■ '■ 

NITROGEN * 

LBS 

$0.2/ 

70.00 

$18.90 

■ . • • • ■ ' • 

PHOSPHATE * 

LBS 

$0.24 

75.00 

$18.00 

. ■ .. ’ 

POTASH 

LBS 

$0.15 

90.00 

$13.50 

■. .■ '■ . ■ 

FERTILIZER APPLICATION 

ACRE 

$6.14 

2.00 

$1228 

• ■■ - 

LIME 

TON 

$25.00 

0.66 

$16.50 

■ _____ ■■ 

CHEMICALS 






HEFSBICIDES 

ACRE 

$39.44 

1.00 

$39.44 

■ . . ■ . ... ■ ■ 

INSECTICIDES 

ACRE 

$3.67 

1 00 


■'■ 

FUNGICIDES 

ACRE 

$0.00 

1.00 

$0.00 

• ' •■■ ■ .. ■ 

CHEMICAL APPLICATION 

ACRE 

$6.29 

2.00 


.. ... ■ 

. FUEL, OIL, LUBE 

ACRE 

$10.84 

100 

$10.84 

■ ' 

REPAIRS 

ACRE 

$25.44 

1.00 

$25-44 

. • ■ 

PREHARVEST LABOR 

HOUR 

$7.50 

..'■='.■.1,75 

$13.10 



CASH RENT OR LAND COST 

ACRE 

$0.00 

1X0 

$0.00 


CROP INSURANCE 


_• 






SCOUTING 







OTHER COSTS 






PRODUCTION INTEREST 

aKr, 

9.00% 

21956 

19.88 



TOTAL PREHARVEST EXPENSES 




$229 44 


HARVEST EXPENSES 






FUEL, OIL. LUBE 

ACRE 

$4.49 

1.00 

$4.49 


REPAIRS 

ACRE 

$19.05 

1.00 

$19.05 


HARVEST TABOR 

HOUR 

$7.50 

0.62 

$4.66 


HAULING 

BU 

$0.00 

105.00 

$0.00 


STORAGE 

BU 

$0.00 

105.00 

$0.00 


DRYING 

BU 

$0.00 

105.00 

$0.00 








TOTAL HARVEST EXPENSES 




$2820 


TOTAL VARIABLE COST 




$257.63 


BiTyj>!riFidry'JaFid«T*?»^fe!g|:T73a»W?l»TAVId , >’»lld,T!ai;ig«iVafiMME»sie. 

$101.15 


OTHER FIXED COSTS 

— 

— 


— 

— ' 

fc. ■'Ll 7 IVVTCTHBtHMMHIfJ 




$358.78 


CHEMICALS; TYPE UNIT 

PRICE 

QUANT. 








GRAMAXONF H PT 

$4.25 

1.00 

REQUIREMENTS WILL VARY WITH 


$2.32 

0-50 

MANURE USE AND/OR RESIDUAL 

HARMONY EXT H OZ 

$12.79 

0.50 

NUTRIENT LEVELS IN THE SOIL. 

DUAL 8E H PT 

$8.93 

1.25 




COMMAND 3ME H PI 

$8.23 

2.00 




SEVIN XLR+ 1 PT 

$3.67 

1.00 





DfcVtl OPr r) BY VIRGINIA COOPERATIVE LX TENSION FARM MGt . STAf t ' JAN 2001 ' 
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BARI rv GRAIN, SO V SEANS D OUBLE CROP 


MACHINERY TAB! E: 

PRE HARVEST 

TRIPS/ 

ACRE 

FUEL 

OIL, 

LUBE 

REPAIRS 

FIXED LABOR HR 
COSTS PER ACRE 

110HP 5-16 PI OW 

H0HP 18FT DISK 

70HP8FT DRILL 

70HP4ROWNT PLANTER 

1 

-'2".' 

1 . 

$3.66 

$1.27 

$1.47 

$1.76 

$0,55 

$0.19 

$0.22 

$0,26 

$5.62 
$1.48 
$3.83 
SI 3.03 

$10.38 

$5.89 

$5.35 

$11.39 

0.49 

0.17 

0.42 

0 ; 50 

HARVEST: 

COMBINE - SMALL GRAIN 
COMBINE - SOYBEANS 

1 

1 

$1.82 

$2.09 

$0.27 

$031 

$8.06 

$10.19 

$34.07 

$34.07 

0.29 

0.33 

• FIXED COSTS BASED ON NEW EQUIPMENT PRICES ACTUAI FIXED 
COSTS OF OLDER OR USFD EQUIPMENT WILL BE LOWER 





SUMMARY OF VARIABLE COSTS 


PER ACRE 


SEED- $35.31 

FERTILIZER $78.18 

CHEMICALS $55.69 

FUEL, OIL/LUBE $15.33 

REPAIRS $44.49 

LABOR $17.76 

RENT $0.00 

INTEREST $9.88 

HAUL/STORE/DRY $0.00 

OTHER $0.00 


$257.63 
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WHEAT GRAIN. SOYBEANS DOUBLE CROP 22 

50 BUSHELS 30 BUSUfl S 1 ACRE 

jfSM ~ UNIT _ PRICL QUANT ITY TOTAL YOUR LSI 


PREHARVEST EXPENSES 






WHEAT SEED 

UNIT 

$10.32 

2,00 

$20.64 


SOYBEAN SEED/INOCULANT 

UNIT 

$17.88 

125 



NITROGEN * 

LBS 

$0.27 

70.00 

$18.90 


PHOSPHATE' 

LBS 

$0.24 

75.00 

$ ' 8.00 


POTASH 

LBS 

$0.15 

90.00 

$13.50 


fertilizer application 

ACRE 

$6.14 

2.00 

$12.28 


LIME 

TON 

$25.00 

0.66 

$‘6.50 



CHEMICALS 






HERBICIDES 

ACRE 

$39.43 

1.00 



INSECTICIDES 

ACRE 

$0.00 

1.00 




FUNGICIDES 

ACRE 

$0.00 

1.00 



CHEMICAL APPLICATION 

ACRE 

$6.29 

2.00 



FUEL, OIL, LUBE 

ACRE 

$10.84 

1.00 

SI CM 


REPAIRS 

ACRE 

$25.44 

1.00 

$25.44 



PREHARVEST LABOR 

HOUR 

$7.50 

1.75 




CASH RENT OR LAND COST 

ACRE 

$0.00 

1.00 




CROP INSURANCE 


’ • ■■ • ' ' 


_• 

— .. 

SCOUTING 



— 

L.-_. 


OTHER COSTS 






PRODUCTION INTEREST 

APR. 

9.00% 

223.56 

$10.06 


TOTAL PREHARVEST EXPENSES 




$233.62 


HARVEST EXPENSES 






FUEL, OIL, LUBE 

ACRE 

$4.49 

1.00 


. • 

REPAIRS 

ACRE 

$19.05 

1.00 

$19.05 


HARVEST LABOR 

HOUR 

$7.50 

0.62 



HAULING 

BU 

$0.00 

80.00 




STORAGE 

BU 

$0.00 

80.00 




DRYING 

BU 

$0.00 

80.00 


— 







TOTAL HARVEST EXPENSES 




$28.20 


TOTAL VARIABLE COST 




$261.82 


MACHINERY FIXED COSTS (BASED ON NEW EQUIPMENT COST) 

$101.15 


OTHER FIXED COSTS — 


TOTAL COST < 362 S7 


CHEMICALS: 

TYPE 

UNIT 

PRICE 

QUANT. 









H 

PT 

$4.25 

1.00 

REQUIREMENTS WILL VARY WITH 



PT 

$2.32 

0.50 

MANURE USE AND/OR RESIDUAL 

HARMONY EXT. 

H 

OZ 

$12.79 

0.50 

NUTRIENT LEVELS IN THE SOIL, 

DUAL 8E 

H 

PT 

$8.93 

1.25 


COMMAND 3 ME 

H 

PT 

$8.23 

2.00 



DEVE LOPFTj¥y VIRQlKiA COOPERATIVE EXTENSION FARM MGt STAFF JAN 2001 










1564 










1565 




1566 




1567 





1568 









1570 











1571 





















1572 






1573 








1574 


Prepared statement of Thomas Burrell 

WRITTEN TESTIMONY 
OF 

THOMAS BURRELL, PRESIDENT 

BLACK FARMERS AND AGRICULTURALISTS ASSOCIATION, INC. 

TO 

THE UNITED STATES HOUSE OF REPRESENTATIVES 
HOUSE JUDICIARY COMMITTEE 
CONSTITUTION SUBCOMMITTEE 

September 28, 2004 

TO THE HONORABLE MEMBERS OF THE UNITED STATES HOUSE OF 
REPRESENTATIVES, CHAIRMAN JAMES SENSENBRENNER, RANKING 
MEMBER JOHN CONYERS. AND SUBCOMMITTEE CHAIRMAN, MICHAEL 
OXLEY AND THE HOUSE JUDICL4.RY COMMITTEE. CONSTITUTION 
SUBCOMMITTEE, ON BEHALF OF THE BFAA. INC. BOARD OF DIRECTORS, 
BFAA, INC. STATE PRESIDENTS. MEMBERS OF BFAA, INC., THE THOUSANDS 
OF BLACK FARMERS DENIED RELIEF UNDER THE FLAWED PIGFORD 
CONSENT DECREE, TRACTS A & B, THE 70,000 BLACK FARMERS 
DESIGNATED AS LATE FILERS AND THE HEIRS OF OUR BELOVED 
FOREFATHERS WHO ONLY SOUGHT TO ENJOY THEIR LABORS ON THIS 
GLORIOUS, BOUNTIFUL LAND, I AM HONORED AND I AM HUMBLED TO BE 
SITTING BEFORE YOU TO EXPRESS OUR APPRECIATION FOR YOUR BOLD 
AND PROGRESSIVE ESTABLISHMENT OF THIS HISTORIC HEARING. PLEASE, 
MAKE NO MISTAKE, WE ALL UNDERSTAND THE MAGNITUDE OF YOUR 
EFFORT, THE PAINST AKING NEGOTIATIONS BY YOUR BRAVE AND 


1 
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COMMITTED STAFFS, MAJORITY AND MINORITY, IN PUTTING THIS 
HISTORIC HEARING IN PLACE AND THE FORESIGHT OF THIS COMMITTEE’S 
MEMBERSHIP IN CAUSING THIS HEARING TO BE HAD. LADIES AND 
GENTLEMEN, WE THANK YOU. WE WANT TO ALSO THANK THE 
HONORABLE BOBBY SCOTT, JOHN CONYERS AND BENNIE THOMPSON FOR 
THEIR UNWAVERING SUPPORT FOR THIS HEARING 

LADIES AND GENTLEMEN, 1 REALIZE THAT MY TIME BEFORE YOU IS 
SHORT. 1, THEREFORE, HAVE PREPARED FULL WRITTEN TESTIMONY WITH 
EXTENSIVE ATTACHMENTS THAT ENCOMPASS THE VIEWS, GOALS AND 
OBJECTIVES OF ALL BLACK FARMERS AND THEIR HEIRS AS YOU 
CONTEMPLATE A LEGISLATIVE REMEDY TO THE DEPARTMENTS OF 
AGRICULTURE AND JUSTICE’S WHOLESALE VIOLATIONS, PAST AND 
PRESENT, OF THE CONSITUTIONAL RIGHTS OF BLACK FARMERS AND 
THEIR HEIRS, ALL AMERICAN CITIZENS. CHAIRMAN SENSENBRENNER, I 
RESPECTFULLY REQUEST YOUR APPROVAL OF THE ENTRY OF THIS 
WRITTEN TESTIMONY INTO THE RECORD OF THE HOUSE OF 
REPRESENTATIVES. (PA USE FOR HIS RESPONSE) 

IN THE INTEREST OF TIME, I WOULD LIKE TO STATE THAT OUR 
ACHIEVABLE GOAL HERE. TODAY, IS TO PROVIDE YOU EVIDENCE AND 
JUSTIFICATION TO SUPPORT THE SWIFT ENACTMENT OF LEGISLATION TO 
RIGHT A HORRIBLE WRONG AND TO REMEDY ATROCIOUS INJURY BY THE 


2 
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UNITED STATES DEPARTMENTS OF AGRICULTURE AND JUSTICE TO 
PATRIOTIC AMERICAN CITIZENS, BLACK FARMERS AND THEIR HEIRS. 

MY TESTIMONY QUICKLY FOCUSES ON FOUR (4) ASPECTS OF 
HISTORIC AND ILLEGAL CONDUCT OF THE USDA AGAINST BLACK 
FARMERS, THE FAILURE OF THE PIGFORD V. VENEMAN LAWSUIT AND THE 
FLAWED CONSENT DECREE CHARACTERIZED AS A SETTLEMENT. 

1 . THE LAW PROHIBITING DISCRIMINATION. 

2. THE ILLEGAL ACTIONS OF THE DEPARTMENT OF AGRICULTURE 

3. THE ILLEGAL ACTIONS OF THE DEPARTMENT OF JUSTICE IN 
CONCERT WITH THE DEPARTMENT OF AGRICULTURE 

4. THE CONDUCT OF CLASS COUNSEL. AL PIRES. 

THE CONSTITUTIONAL AND FEDERAL 
LAW AGATNST DISCRIMINATION 

AS ALL OF YOU ARE KEENLY AWARE, THE UNITED STATES 
CONSTITUTION AND TTS AMENDMENTS, IN PARTICULAR, THE THIRTEENTH 
AMENDMENT AND THE FOURTEENTH AMENDMENT (MADE APPLICABLE 
TO THE FEDERAL GOVERNMENT THROUGH THE FIFTH AMENDMENT) 
GUARANTEE CERTAIN RIGHTS. CIVIL RIGHTS AND CIVIL LIBERTIES, TO 
ALL AMERICANS REGARDLESS OF COLOR AND PREVIOUS CONDITION OF 
SERVITUDE. 


3 
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ALSO, EACH OF YOU IS KEENLY AWARE THAT THE ACTS OF 
CONGRESS, 42 USC SECTIONS 1981 AND 1982 , TITLE VI, CIVIL RIGHTS ACT 
OF 1964, AND THE EQUAL CREDIT OPPORTUNITY ACT 1974 (ECOA), ALL 
PROHIBIT DISCRIMINATION AGAINST ANY AMERICAN AND ANY 
AMERICAN IN A PROTECTED CLASS, INCLUDING FARMERS WHO HAPPEN 
TO BE BLACK. 

THE EQUAL CREDIT OPPORTUNITY ACT PROHIBITS BY ANY LENDER 
FROM DISCRIMINATING AGAINST ANY AMERICAN AND MEMBER OF THE 
PROTECTED CLASSES IN THE EXTENSION OF CREDIT. THE DEPARTMENT 
OF AGRICULTURE, THE LENDER OF LAST RESORT. IS LARGEST LENDER 
FOR AGR1CULTUTRE IN THE WORLD: AND. THEREFORE, THE UNITED 
STATES DEPARTMENT OF AGRICULTURE IS EXPRESSLY PROHIBITED FROM 
EXTENSION OF CREDIT DISCRIMINATION, AS ARE PRIVATE LENDING 
INSTITUTIONS, AGAINST ANY AMERICAN ON THE BASIS OF RAGE, BLACK. 

USDA’S ADMITTED DISCRIMINATION 
AND INJURY TO BLACK FARMERS 

IN 1997, THE USDA PRODUCED THE CIVIL RIGHTS ACTION TEAM 
REPORT (CRAT). THE CRAT REPORT IS REPLETE WITH USDA’S ADMISSIONS 
OF WHOLESALE DISCRIMINATION AGAINST BLACK FARMERS. 

FURTHER, THE USDA OFFICE OF INSPECTOR GENERAL, THE EQUAL 
EMPLOYMENT OPPORTUNITY COMMISSION AND THE UNITED STATES 
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CIVIL RIGHTS COMMISSION HAVE PRODUCED NUMEROUS REPORTS SINCE 
THE PIGFORD LAWSUIT WAS FILED THAT CHRONICAL IN FACTUAL DETAIL 
BY DETAIL HOW THE USDA OFFICE OF CIVIL RIGHTS AND THE OFFICE OF 
GENERAL COUNSEL HAVE FAILED, MISERABLY, TO PROTECT THE RIGHTS 
OF BLACK FARMERS AND EMPLOYEES AND HOW THEY HAVE WORKED 
TOGETHER TO DENY BLACK FARMERS THE BENEFITS SUPPOSEDLY 
PROVIDED IN THE PIGFORD CONSENT DECREE. 

MOREOVER, THE USDA CONTINUES ITS DESTRUCTIVE GOALS 
AGAINST BLACK FARMERS AS HUNDREDS FACE, THIS DAY, FORECLOSURE 
ON THEIR LAND, ADMINISTRATIVE OFFSETS AND NON-INVESTIGATION OF 
THE THOUSANDS OF COMPLAINTS THAT ARE SITTING IDLEY IN THE USDA 
DUNGEONS: SEE ENCLOSED PHOTOGRAPHS OF HOW THE BLACK FARMER 
COMPLAINT FILES ARE HANDLED BY THE OFFICE OF CIVIL RIGHTS. THESE 
PHOTOGRAPHS COME FROM A REPORT BY THE USDA’S OWN OFFICE OF 
INSPECTOR GENERAL. 


5 
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Figure 2. CR’s Flfc Room, Showing Flies Stacked In Borrowed Shopping Cart. 



Figure 3. CR*« File Room. Showing Bored Files 


USDA/OIG/A 60801-J-Hq 


Page 10 
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Figure 4, CR’f File Room. Shotting L'nflled Cateflfoi. 


During our inventor)', we also discovered that not ail casefiles were maintained in a 
secure area. Some casefiles we inventoried were left unsecured in employees' cubicles 
when they were absent. Several more casefiles relating to complaints that were awaiting 
a signature from the director were shelved out in the open and not subject to BCD's 
normal file room checkout procedures. 

Because of the condition of CR's file mom and its casefiles. we cannot be certain that we 
have been apprised of all of CR 's complaints or their stanis in the complaints resolution 
process. Our best guess, based on our physical inventory, is that CR maintained a 
caseload, as of September 7, 1 99‘>. of 1 .73 1 open cases. 


Reconciliation of Casefiles Invent oried bv QIC 


Toutl Casefiles inventoried bv OIG 

2,129 

Closed files (perca^tedoaNncnunoni 

263 


- Closed flics '.per EEOMASj 

136 


- Cndctcnnincd Status 

17 

416 

Total Otien Casefiles inventoried 

L7J3 

Missing Open C',i.sc files lOnrn rwr EF.OMA. 

Uuble to review. ) 

18 1 

Total Open Casefiles per 010 '.See t able 6.^ 


LliiJ 


Table 7. Number of Cawfile^ Inventoried and Number Actually Open. 


LR' . s C a s el o a d Dues Nu t Match I . SPA Apem l es' Kmirris 

Each L SDA agency maintains a list of all EEO complaints filed by its employees. In our 
attempt to validate CR's data base, we obtained a listing of open complaints from the 
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Figure 4, CR’f File Room. Shotting L'nflled Cateflfoi. 


During our inventor)', we also discovered that not ail casefiles were maintained in a 
secure area. Some casefiles we inventoried were left unsecured in employees' cubicles 
when they were absent. Several more casefiles relating to complaints that were awaiting 
a signature from the director were shelved out in the open and not subject to BCD's 
normal file room checkout procedures. 

Because of the condition of CR's file mom and its casefiles. we cannot be certain that we 
have been apprised of all of CR 's complaints or their stanis in the complaints resolution 
process. Our best guess, based on our physical inventory, is that CR maintained a 
caseload, as of September 7, 1 99‘>. of 1 .73 1 open cases. 


Reconciliation of Casefiles Invent oried bv QIC 


Toutl Casefiles inventoried bv OIG 

2,129 

Closed files (perca^tedoaNncnunoni 

263 


- Closed flics '.per EEOMASj 

136 


- Cndctcnnincd Status 

17 

416 

Total Otien Casefiles inventoried 

L7J3 

Missing Open C',i.sc files lOnrn rwr EF.OMA. 

Uuble to review. ) 

18 1 

Total Open Casefiles per 010 '.See t able 6.^ 


LliiJ 


Table 7. Number of Cawfile^ Inventoried and Number Actually Open. 


LR' . s C a s el o a d Dues Nu t Match I . SPA Apem l es' Kmirris 

Each L SDA agency maintains a list of all EEO complaints filed by its employees. In our 
attempt to validate CR's data base, we obtained a listing of open complaints from the 
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ON JULY 26, 2004, THE ENVIRONMENTAL WORKING GROUP, A 
WASHINGTON BASED WATCHDOG GROUP, AND JOHN BOYD, PRESIDENT 
OF THE NATIONAL BLACK FARMERS ASSOCIATION, ISSUED A REPORT 
ENTITLED, “OBSTRUCTION OF JUSTICE: USDA UNDERMINES HISTORIC 
CIVIL RIGHTS SETTLEMENT FOR BLACK FARMERS” LIKE THE OTHER 
REPORTS, THE EWG REPORT CONCLUDES THAT THERE WAS AND IS A 
CONTRIVED EFFORT BY USDA TO DENY BLACK FARMERS THEIR BENEFITS 
UNDER THE PIGFORD CONSENT DECREE. 

I QUOTE FROM THE REPORT AS FOLLOWS: 

“A new investigation by Environmental Working Group (EWG) and the National 
Black Farmers' Association (NBFA) finds that the United States Department of 
Agriculture (USDA) willfully obstructed justice by deliberately undermining the terms of 
a 1997 landmark civil rights settlement with African American farmers. As a result, the 
vast majority of African American farmers have been denied compensation that the court, 
in approving the settlement, described as "automatic." For the 81,000 farmers denied 
compensation, there is no future opportunity to obtain relief. Even though USDA has 
admitted to civil rights abuses, it withheld some three quarters of the $2.3 billion that the 
settlement was worth. Without intervention by the United States Congress, these farmers 
will never receive the compensation they so clearly deserve.” 


RELEVANT PORTIONS OF THE ALL THE REPORTS T HAVE LISTED 
ABOVE ARE DELINEATED IN BFAA’TNC.’ S NEW 20.5 BILLION DOLLAR 
BLACK FARMER CLASS ACTION LAWSUIT FILED SEVERAL WEEKS AGO BY 


9 
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BFAA, INC.’S GENERAL COUNSEL, MR. JAMES WILLIE MYART, JR. OF 
TEXAS. 


THE ACTIONS OF THE DEPARTMENT OF JUSTICE 


THE ACTIONS OF THE DOJ CIVIL DIVISION ATTORNEYS, HEADED BY 
MR. MICHAEL S1TCOV, ARE JUST AS HORRENDOUS AS THAT OF THE 
LAWYERS AT THE USDA. 

• 56,000 hours spent by DOJ fighting farmers at a cost of over $12,000,000 and still 
counting. 

THE DEPARTMENT OF JUSTICE. ON BEHALF OF THE GOVERNMENT 
AND USDA, AGGRESSIVELY FOUGHT, AND STILL IS FIGHTING, CLAIMS BY 
AFRICAN AMERICAN FARMERS, AND $12 MILLION CONTESTING 
INDIVIDUAL FARMER CLAIMS FOR COMPENSATION. THIS HAS BEEN DONE 
DESPITE THE ADMISSIONS OF ILLEGAL ACTIONS AGAINST AND INJURY TO 
ALL THE PLAINTIFFS IN THE CASE. 

THE COMMITTEE SHOULD ALSO KNOW THAT DOJ LAWYERS, 
INCLUDING MR. MICHAEL SITCOV. ARE NOW BEING INVESTIGATED BY 
THE DC BAR GRIEVANCE COMMITTEE, AS DIRECTED BY FEDERAL JUDGE 
EMMETT SULLIVAN, FOR OBSTRUCTION OF JUSTICE AND WITNESS 
TAMPERING IN THE NATIVE AMERICAN CLASS ACTION LAWSUTT, A 
LAWSUIT ESSENTIALLY THE SAME AS THE BLACK FARMERS CLASS 
ACTIONS LAW SUITS AGAINST THE GOVERNMENT. 


10 
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THE ACTIONS OF CLASS COUNSEL 


BLACK FARMERS ARE SEEKING IN COURT THE 
DISQUALIFICATION OF CLASS COUNSEL, AL FIRES AND THE LAW FIRM 
CONLON, FRANTZ, PHELAN & PIRES, L.L.P., AND ALL OTHER AFFILIATED 
COUNSEL AND CO-COUNSEL, FOR THEIR CONTINUED FAILURE TO 
REPRESENT THE BEST INTERESTS OF THEIR CLIENTS, THE PIGFORD 
CLASS MEMBERS. NOTICE OF CLASS CERTIFICATION WAS WHOLLY 
DEFICIENT RESULTING IN NEARLY 70,000 LATE FILED CLAIMS BY BLACK 
FARMERS, ALL OF WHOM WERE DENIED ENTRANCE IN THE LAW SUIT. 

FURTHER, THE IMPLEMENTATION OF THE CONSENT DECREE, 
ENTERED INTO BY CLASS COUNSEL WITHOUT APPROVAL OF THE CLASS 
AND ABOVE THE CLASS MEMBERS' OBJECTIONS, HAS FAILED TO 
COMPENSATE MOST CLASS MEMBERS AND HAS FAILED TO 
ADEQUATELY COMPENSATE CLASS MEMBERS WHO OSTENSIBLY 
PREVAILED. 

CLASS COUNSEL HAS REFUSED TO ADVOCATE FOR HIS CLIENTS 
IN SEEKING MODIFICATION OF THE CONSENT DECREE. INSTEAD, CLASS 
COUNSEL HAS OPPOSED EVERY EFFORT BY CLASS MEMBERS, HIS 
CLIENTS, TO ENSURE MODIFICATION OF THE CONSENT DECREE. 

CLASS COUNSEL HAS BEEN SUBJECTED TO EXTENSIVE COURT- 
IMPOSED PENALTIES FOR MATTERS THAT OBVIOUSLY OFFENDED THE 
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COURT AND IRREVERSABLY INJURED THE CLASS MEMBERS. AMONG 
OTHER SERIOUS FAULTS, CLASS COUNSEL IS GUILTY OF FAILURE TO 
CONDUCT DISCOVERY PURSUANT TO THE FEDERAL RULES OF CIVIL 
PROCEDURE IN THE BEST INTEREST OF THE CLASS MEMBERS AND TO 
PROVIDE THE EVIDENCE NECESSARY TO SUBSTANTIATE THEIR CLAIMS 
WHEN SAID INFORMATION WAS AVAILABLE AND DISCOVERABLE, 

FAILURE TO PROVIDE ADEQUATE NOTICE TO PUNATIVE CLASS 
MEMBERS RESULTING IN APPROXIMATELY 70,000 SUCH INDIVIDUALS 
BEING DENIED ACCESS TO DAMAGES INCURRED AS A RESULT OF THE 
USDA’S ADMITTED DISCRIMINATION, FAILURE TO GET CONSENT AND 
PERMISSION FROM NAMED CLASS PLAINTIFFS, OR ANY OTHER CLASS 
MEMBERS, BEFORE ENTERING INTO THE PIGFORD CONSENT DECREE, 
WHICH WAS OPPOSED BY NAMED PLAINTIFFS AND REPRESENTATIVES 
OF THOUSANDS OF CLASS MEMBERS, 

FAILURE TO FOLLOW THE DEMANDS OF BLACK FARMERS AND 
NAMED PLAINTIFFS AT THE FAIRNESS HEARING NOT TO APPROVE THE 
CONSENT DECREE, 

FAILURE TO SEEK FORWARD LOOKING INJUNCTIVE RELIEF IN THE 
CONSENT DECREE AS NOTED BY JUDGE PAUL FRIEDMAN, 

FAILURE TO PROVIDE JUDICIAL RELIEF TO STOP THE USDA FROM 
CONTINUED DISCRIMINATION AS NOTED BY JUDGE PAUL FRIEDMAN. 

LAST, BUT NOT LEAST, CLASS COUNSEL JUST LAST WEEK FILED A 
MOTION IN FEDERAL COURT TO ENJOIN ME, AS THE REPRESENTATIVE 
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OF THOUSANDS OF BLACK FARMERS, AND BFAA GENERAL COUNSEL, 
JAMES W, MYART, TO KEEP US FROM PUBLICALLY SPEAKING ABOUT 
THE PIGFORD LAWSUIT AND HIS NEAR MAL-PRACTICE AS OBSERVED BY 
A FEDERAL JUDGE WHEN SHE IMPOSED NEARLY A HALF MILLION 
DOLLARS IN FINES AGAINST HIM FOR FAILING TO MEET DEALINES AND 
HARMING HIS CLIENTS. 

BUT MAKE NO MISTAKE, WE WILL NOT BE GAGGED BY AL PIRES OR 
ANY OTHER PERSON WHO HAS CONTRIBUTED TO THE DENIAL OF OUR 
CIVIL RIGHTS. 

CONCLUSION AND REQUEST FOR SWIFT CONGRESSIONAL ACTION 


IN CONCLUSION, LADIES AND GENTLEMEN, I CAN ONLY SAY THE 
PHRASE MY GRANDFATHER TAUGHT ME ABOUT 

‘FORTY ACRES AND A MULE. ” THE HISTORICAL BASIS OF THE 
PRECEDING PHRASE, THE UNITED STATES GOVERNMENT’S 19 th CENTURY 
PROMISE TO THE FREEDMEN, THE FORMER SLAVES AND THEIR HEIRS, 
HAS A 21 st CENTURY LIFE, A LIFE LACED WITH GOVERNMENT- 
SANCTIONED DEPRIVATION OF OUR COUNTRY’S CHERISHED CIVIL RIGHTS 
AND LIBERTIES AS DELINEATED IN THE BILL OF RIGHTS. 1 THE UNITED 


I It is well established that the US Constitution Bill of Rights constitute two types of 
individual protections - civil rights and civil liberties. Civil Rights are those rights that the 
government is obligated to protect between parties. Civil Liberties are those same exact rights 
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STATES, AS ADMITTED BY ITS SECRETARY OF AGRICULTURE, ANN 
VENEMAN, HAS SYSTEMATICALLY AND RELENTLESSLY EXERCISED 
DESPICABLE AND REPUGNANT DISCRIMINATION AGAINST BLACK 
FARMERS RESULTING IN PAIN, SUFFERING, DISTRESS, LAND LOSS AND 
DEATH TO BLACK FARMERS THAT TRIED AND, TODAY, TRY TO ETCH OUT 
A LIVING ON THE LAND IN THEIR GUARANTEED PURSUIT OF LIFE, 
LIBERTY, HAPPINESS AND OWNERSHIP OF PROPERTY. EVEN MORE, THE 
UNITED STATES GOVERNMENT AND ITS USDA OFFICIALS, THE 
DEFENDANTS HEREIN, HAVE ENGAGED AND CONTINUE TO ENGAGE IN AN 
INSTITUTIONAL AND INSIDIOUS RACISM AND CONSPIRACY TO INTERFERE 
WITH THE BLACK AMERICAN FARMERS’ CIVIL RIGHTS AND LIBERTIES. 

TO THIS DAY, THE PROMISE REMAINS ELUSIVE FOR ALL BLACK 
AMERICANS, BLACK AMERICAN FARMERS AND THEIR HEIRS, MERELY 
BECAUSE OF THEIR RACE, BLACK. 

THE RACIAL HATRED AND ANIMUS PERPETRATED BY THE USDA, 
DUBBED, “THE LAST PLANTATION,” PERSIST LIKE A PLAGUE. THE 
DEFENDANTS, THROUGH INTENTION, DECEIT, PASSIVITY, INACTION AND 
BENIGN NEGLECT, HAVE KNOWINGLY ALLOWED AND EVEN ENCOURAGED 
TOP GOVERNMENT ADMINISTRATORS AND LAWYERS AS WELL AS LOCAL 
FEDERAL FARM SERVICE AGENCY OFFICIALS ACROSS THIS LAND TO 
TRAMPLE ON THE CTVTL RIGHTS OF THE CLASS REPRESENTATIVES AND TO 
MAKE A MOCKERY OF OUR PRECEPTS OF FREEDOM. DEFENDANTS, 


but the government is prohibited from infringing upon. (Citation omitted) The USDA fails, 
intentionally and with malice, at both. 
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INDIVIDUALLY AND JOINTLY, KNEW OR SHOULD HAVE KNOWN THAT 
THESE BLATANT VIOLATIONS OF LAW RUN RAMPANT THROUGHOUT 
EVERY SINGLE AGENCY IN THE MAMMOTH USDA, “THE LAST 
PLANTATION.” THE DEFENDANTS HAVE ADMITTED THEIR MISDEEDS 
AND OVERT VIOLATIONS OF LAW. YET, THEY CONTINUE THEIR TERROR 
AGAINST BLACK FARMERS WITH AN INDESCRIBABLE CALLOUS 
DISREGARD, .ALL IN THE FACE OF JUDICIAL, LEGISLATIVE AND PUBLIC 
SCRUTINY. 

MY STATEMENT HERE, TODAY, IS MADE TO DISPEL THE NOTION 
THAT THE UNITED STATES GOVERNMENT AND ITS USDA OFFICIALS CAN 
FURTHER EMPLOY A REPUGNANT RACIAL ANIMUS IN DENYING ANY 
AMERICAN CITIZENS, IN THIS MATTER, BLACK FARMERS AND THEIR 
HEIRS, THE BENEFITS OF ANY FEDERAL PROGRAM OR ACTIVITY ON THE 
BASIS OF THEIR RACE, BLACK. AND TO VINDICATE THE CLASS MEMBERS’ 
RIGHTS AS GUARANTEED BY THE UNITED STATES CONSTITUTION. 

WL ALL KNOW. WHERE THERE IS NO RIGHT. THERE IS NO REMEDY- 

THANK YOU FOR YOUR HEARTFELT PASSION AND INTEREST IN 
PROVIDING JUSTICE AND ADJUSTING JUSTICE FOR AMERICA’S BLACK 
FARMERS AND THEIR HEIRS. 
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Letter from the Federation of Southern Cooperatives submitted by 
Chairman Chabot 


Federation of Southern Cooperatives 
Land Assistance Fund 
Public Relations and Fundraising Office 
2769 Church Street 
East Point GA 30344 

October 5, 2004 


The Honorable Steve Chabot 

U.S. House of Representatives 

Chair, blouse Judiciary Committee on the Constitution 

129 Cannon House Office Building 

Washington DC 20515 

Dear Mr. Chabot: 

We thank you and other members of the House Judiciary Subcommittee on the Constitution for 
the attention recently given to Pigford v Venenam lawsuit in a hearing held on Tuesday. 
September 28. 2004 by your subcommittee. There are many issues that our membership are 
concerned about regarding the lawsuit and we wanted to share those with you to be included of 
the hearing record. 

The Federation of Southern Cooperatives/Land Assistance Fund (Federation) was created in 
1967. It grew out of concern that the rural south, in the 1960‘s, was being left behind in efforts to 
redress on-going civil rights abuses and discrimination. The Federation works with 20,000 rural 
families in the region to assist them in sustaining and building their communities through 
cooperative economic development. The outreach of the Federation staff includes technical 
assistance to Black family farmers in debt restructuring, farm management, and development of 
farm plans and marketing. Our cooperative development includes agriculture and marketing 
cooperatives, credit unions, housing and non-farm business ventures. The work of the 
organization is conducted from offices in Georgia, Mississippi, South Carolina and in Alabama 
where we own a 1,000-acre "Rural Training and Research Center". 

Many past studies have cited the discrimination Black farmers have suffered at the hands of the 
U.S. Department of Agriculture. Most notable was the 1982 report by the U.S. Commission on 
Civil Rights, which reported that the primary reason Blacks have lost land is because of the 
actions of U.S. Department of Agriculture itself. While the USDA has been known as the lending 
institution of last resort. Black family farmers have been conspicuously left out of the USDA 
lending opportunities, as well as the information about and access to other USDA programs and 
services offered to white farmers. Importantly, in 1981 Ronald Reagan's Administration also 
abolished the Office of Civil Rights Compliance at the USDA so that there was no vehicle to 
address the problems encountered and expressed by Black farmers. 

In response to the 1982 study, the Federation formed a national coalition to develop corrective 
legislation that would help level the playing field for Black farmers regarding access to services 
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and loans from USDA. The result of this effort was that in 1990, portions of the Minority Farmers 
Rights Act were passed in Congress to become Section 2501 of that Farm Bill. Section 2501 has 
remained an integral part of every subsequent Farm Bill. The measure called for federal monies to 
provide outreach and technical assistance to minority farmers through 1890 Land Grant 
universities and community based organizations working with minority fanners. It marked the first 
time federal resources were devoted to directly assist minority' farmers. 

In 1990, Congress authorized $10 million for section 2501; however, it has never appropriated 
that amount. Annually about $3 million has been appropriated for this critical program. In the last 
congressional session, $25 million was authorized for Section 2501, however once again a 
relatively smaller amount ($5.9 million) was appropriated. This time the program w'as also opened 
to competitive grants to institutions such as the 1862 Land Grant universities, w'hich significantly 
dilutes the resources of this program going directly to minorities. 

The crux of the above scenario is that while Section 2501 programs have been extremely 
successful in areas where this outreach and technical assistance have been provided, the resources 
have never been what they could and should be to correct the years of lack of services and loan 
opportunities to the Black family farming community across the country. 

Many of our farmer members chose to join the Pigford v Veneman lawsuit as at least one w'ay to 
redress the discriminatory problems with USDA. The process has been slow', however, in 
payments received and frustration in confronting the bureaucratic nightmare of petitions for 
reconsideration, late claims and extensions which have become confusing and disturbing for many. 
Furthermore, the systemic problems of racism and discrimination at USDA have never been 
adequately addressed. For example, many of those Farm Service Agency staff who discriminated 
against our members are still sitting in the same offices throughout the South, making it difficult 
for many class members to even begin to participate in the injunctive relief portion of the consent 
decree. 

Debt relief is a major issue facing Pigford claimants. We are calling for the debt relief on all 
USDA loans for class members and those claimants should not suffer negative consequences for 
debt write-down in or out of Pigford. When the decision was being made to settle the Pigford 
case, the farmers had the understanding from the attorney's that all USDA debt would be relieved. 
That's the way the Pigford settlement was sold to them. However, when the case was 
implemented, the claimants discovered this was not to be case. Debt relief could take place only 
when the discrimination was found to be in a particular categoiy - so the debt relief occurs for the 
loan in that category the year the discrimination took place and the subsequent years, up to 1996, 
for loans in that category. 

The consequences for this are immense. For example, consider the scenario where a farmer 
received an ownership loan in 1988 and sought a farm-operating loan in 1991. The 1991 
operating loan was sent to him too late to adequately produce his/her crop. It is likely, then, that 
the farmer had problems making the payments on the 1 988 ownership loan. Chances aTe the 
farmer had to write off the 1988 ownership debt or the debt became compounded because of the 
problem with the late receipt of the operating loan from USDA. 



1591 


Rarely can discrimination be considered an isolated incident. Invariably, discrimination problems 
are likely to exacerbate all aspects of existing past loans and subsequent farming operations. In 
Pigford, let's say the farmer was successful in claiming discrimination for the 1991 operating loan 
but the 1988 ownership loan remains a problem. The 1988 debt is perhaps either still on the books 
or if the debt was written off the farmer likely has negative consequences from provisions of the 
last Farm Bill. In the Farm Bill it states that if a farmer causes financial loss to the USDA, as in a 
debt write-down, receiving another loan from USDA is prohibited by statute and regulations. A 
farmer is eligible for one write-down and cannot be given a second loan no matter what the 
circumstances or the degree to which discrimination played a role in the original situation. 

Other issues of concern were presented in a resolution by our farmer members at the last annual 
membership meeting on August 21, 2004 at our Rural Training and Research Center in Epes. 
Alabama, in an attempt to offer remedies to the Pigford case the membership passed a resolution 
in which the following were recommended. 

More specifically, on the Black Farmers Class Action lawsuit: 

- expand the membership in the class to take in all that were discriminated against. This calls for 
inclusion in the class of the Black farmers who have been denied class status through late filing 
and inclusion of farmers in the class who as original claimants were denied because of 
technicalities such as problems in identifying "similarly situated white farmers" who received 
credit assistance. 

- expedite the handling of appeals, late claim reviews and other processes in the case to allow 
farmers to claim benefits. The claims process is altogether too slow. For example, farmers whose 
cases the Monitor decided a year ago, prescribing that they should receive reconsideration of their 
claims by a new adjudicator, have yet to hear from the adjudicator. The delays also mean that 
farmers cannot take advantage of injunctive relief portion of the lawsuit (i.e. priority in operating 
loans, ownership loans) which makes it difficult for them to plan their future farming activities. 

- have more uniform and published standards for arbitration, adjudication, late claim reviews, so 
participants in the case will have clarity on the standards and criteria on which decisions are being 
made. What is the arbitrator Michael Lewis 1 definition and standards for determining the eligibility 
of fanners for the provisions of Section 5g of the Consent Decree dealing with circumstances 
beyond someone's control and the problem of "similarly situated white fanners" as criteria for 
inclusion into the class. There is a lack of uniformity in the adjudication of claims. For example, 
we have had two farmers offering virtually the same information in their claims in w'hich one 
adjudicator found in favor of the claimant and another adjudicator denied the claimant. 

- review the current process and results and provide more technical assistance and support for 
farmers seeking to use their injunctive relief benefits to acquire priority consideration for future 
loans from the government. While many farmers are eligible for injunctive relief no one is helping 
them take advantage of it. 
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On general policy toward Black farmers and other small and disadvantaged family farmers: 

- full funding for the USDA Section 2501 Outreach, Education and Technical Assistance 
Program, at $25 million to enable more small and disadvantaged family farmers to participate in 
all the USDA programs. This program is essential to providing technical assistance to Black 
farmers so that they can adequately take advantage of the injunctive relief. The program provides 
funding for community based organizations and land grant colleges and universities to provide 
outreach to the Black farming community. 

- provide more Farm Service Agency Direct Farm Operating and Farm Ownership Loans, and 
target them to Black farmers and other small and disadvantaged farmers, who do not have access 
to banks and other commercial lenders participating in the guaranteed lending program. 

- suspend all FSA loan foreclosures until the Black, Flispanic and Native American class action 
lawsuits are resolved and completed. 

- provide for implementation of the Farm Service Agency low -documentation loans to make 
smaller operating loans available on an expedited basis to fanners. There is a provision in the 
Farm Bill for loans under $50,000 to be expedited which has yet to be implemented by the Farm 
Seivice Agency (FSA). Some of these loans would be the most effective for small farmers. A 
similar expedited loan program, however, has been implemented by the Small Business 
Administration (SBA). 

-work with Black farmer organizations, like the Federation and other community based 
organizations, to develop model loan packages that groups of fanners can secure, especially for 
cooperative projects. The Federation is constantly exploring potential lucrative markets for small 
farmers. For example, we are presently encouraging farmers to plant seedless watermelon and to 
raise goats given the growing demand for these products. To develop these different specialized 
projects farmers need capital and loans. 

Understanding that small farmers can best compete when they pool their resources, we need the 
FSA to set up model projects that will be cooperative in nature and to fund these cooperative 
ventures. If 20 farmers were to raise goats cooperatively in a certain area Alabama, the FSA 
should consider offering each fanner a similar and complimentary loan to participate in the 
project. There would be a standard package so that each farmer could take part in the production 
activities necessaty to make the cooperative marketing/processing or value added project a 
success. Loans would be made based on a common loan package and model instead of a 
one-loan-at-a-time scenario. Small farmers will not succeed w'ithout cooperative and economies 
of scale to market together in a unified marketing approach. 

- make inventory land available to Black and other small and disadvantaged farmers on a 
priority basis. 

- develop outreach plans and appropriate implementation plans in all USDA program areas, 
e.g., conseivation. forestry, research, nutrition, marketing and others, to serve Black and small 
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disadvantaged farmers. In addition to the Farm Sendee Agency, other agencies in the USDA, 
such as Forestry and the Natural Resource and Conservation Service, all have programs for 
farmers in terms of credit and other services that need to be made available to Black farmers. 

The Federation appreciates the opportunity to present its views on legislative remedies to improve 
the implementation of the Consent Decree in Pigford v. Cilickman, as well as other wider 
legislative remedies to the continuing plight of the Black and other disadvantaged family farmers 
in our nation. We hope you will remain in contact us as you plan other hearings before the 
Subcommittee so that we may present these and other views on these critical issues that have 
formed the heart of our organizational activities for the past four decades. 

Cooperatively yours, 

Ralph Paige 
Executive Director 

cc: Judiciary Subcommittee members 
Members of the Congressional Black Caucus 
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Supplemental statement from witness Michael K. Lewis 



www.jamsadr.com THE resolution experts Offices Nationwide 

House Committee on the Judiciary 
Subcommittee on the Constitution 

Supplemental Testimony of Michael K. Lewis, Arbitrator, Pig ford v. Veneman 
September 28, 2004 


I would like to thank the Committee for having granted me the opportunity to 
testify before you. During the hearing a number of questions were posed to me and 
I hope that the answers I provided then, as supplemented below, help to provide a 
greater understanding of the Pigford settlement for members of the Committee. If 
there are additional areas in which the Committee believes that I could contribute to 
further understanding, I would be pleased to respond to those inquiries. 

In his initial questioning, the Chairman asked why it was that so many individuals 
filed after the October 12, 1999 deadline. In my response, I indicated that about half 
affirmatively stated that the cause was lack of knowledge. With the assistance of the 
Facilitator, I compiled a list of reasons that petitioners gave in their petitions to file 
late claims, and 64,006 of the petitions (out of 65,950) were coded using that list of 
reasons. As the table attached as Appendix 1 indicates, 28,854 late claimants cited 
lack of knowledge as the primary reason for missing the deadline. 

Congressman Scott asked if someone stating that he or she did not know about 
the settlement would automatically result in a denial of his or her petition. I 
responded to that question in the affirmative. However, where it was also evident 
that the lack of knowledge stemmed from some cause that met the 5(g) standard, 
such as mental or neurological illness or overseas deployment, such petitions were 


1666 Connecticut Ave, NW • Suite 500 • Washington, DC 20009 • Tel 202.942.9180 • Fax 202.265.6020 
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Supplemental Testimony of Michael K. Lewis 
Hearing of September 2$, 2004 
Page 2 of 3 


approved. Congressman Scott also asked me what I thought was wrong with the 
process, to which I responded that I did not know. It was not until after the July 14, 
2000 Order that it became apparent that anything was even remotely wrong. Those 
who filed late-claim petitions by the January 30, 2000 deadline were approved at 
approximately a 50% rate. No one anticipated the flood of petitions in the Summer 
of 2000, especially as the notice provided in the 2000 was less broad than that used 
to notify claimants of the settlement. Neither could I explain, in response to 
Congressman Watt, why the vast majority of the Summer 2000 petitioners were 
unrepresented — whether they did not seek counsel or whether they were turned 
away. However, because of the investigations I undertook to afford petitioners 
greater process (both represented and unrepresented), I do not draw the same 
conclusion as Congressman Scott that representation would have been outcome 
determinative. 

Several questions were posed regarding modifications to the Consent Decree 
and steps that could be taken moving forward. The Chairman asked why 180 days 
was chosen as the filing period (April 14, 1999 - October 12, 1999). The actual filing 
period was longer, since filing could begin once notice was provided in January 
1999, providing approximately 10 months in which claimants could file timely claims.. 
As Judge Friedman noted on page 39 of his opinion approving the Consent Decree, 
the only place sufficiency of notice might have been called into question was in the 
U.S. Virgin Islands. Congressman Scott asked whether I had any objections to 
modifications that would permit late filers to have their claims heard on the merits. 
As a neutral, I have no objection — the process belongs to the parties, i.e. the 
farmers and the United States; if they want to make changes, it is entirely up to 
them. Like the other neutrals, my role is to act within the framework of the Consent 
Decree. 


1666 Connecticut Ave, NW . Suite 500 • Washington, DC 20009 * Tel 202.942.9180 * Fax 202.265.6020 
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Finally, in my testimony I referenced the six semi-annual reports to the Court on 
the late-claim petition process. For the record, I am attaching them herein as Appendix 
2. Again, I would like to thank you for the opportunity to address the Committee. 

Appendix 1: Categorization Table 

Appendix 2: Arbitrator’s Reports to the Court 

A) November 14, 2001 

B) May 3, 2002 

C) November 4, 2002 

D) June 2, 2003 

E) December 9, 2003 

F) June 4, 2004 


1666 Connecticut Ave, NW * Suite 500 • Washington, DC 20009 * Tel 202.942.9180 * Fax 202.265.6020 
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Categorization Chart 



Quint Of 

1 1 .'v J 


Case Not Legitimate 

444 

Claim Sent PD did not receive 

270 

Defective Not Cured 

294 

Difficulty Obtaining Info/Signature 

946 

Estate/Deceased 

1182 

Family Member Health/Death 

7004 

Hurricane Floyd in NC 

1310 

Hurricane Floyd outside NC 

32 

Incarcerated 

224 

Lawyer did not send Claim 

148 

Lawyer Unavailable 

646 

Lost Claim/Forgot about Deadline 

420 

Misinformed About Qualifications 

2941 

Never Received Claim 

1154 

No Reason Provided 

2521 

Not Eligible 

179 

Personal Health 

11999 

Postal: Moved/Stolen 

542 

Slave Reparations 

82 

Tax Forms - Back tax Lawsuit 

31 

Unable to attend Meeting 

1725 

Unaware of Lawsuit/Deadline 

28854 

Unaware of need to request claim 

647 

Unsure on How to Fill Out Claim 

411 



Total 

64006 


Affidavit Category Count.xls 


Page 1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TIMOTHY C. PIGFORD, §t aL, 
Plaintiffs, 


) 


ANNE VENEMAN, SECRETARY, ) 

THE UNITED STATES DEPARTMENT ) 
OF AGRICULTURE, ) 


Defendant. 


) 


CECIL BREWINGTON, et al., 
Plaintiffs, 
v. 

ANNE VENEMAN, 

Defendant. 


Civil Action No. 
97-1978 (PLF) 


MOV 1 3 1001 

K !SllSIli' c 


Civil Action No. 
98-1693 (PLF) 


ARBITRATOR’S REPORT ON THE LATE-CLAIM PETITION PROCESS 


On December 20, 1999, and again on July 14, 2000, the Court delegated to the 
Arbitrator the review of late claim petitions filed pursuant to (g) of the Consent 
Decree. There has been no public report on the late claim process. Given the 
thousands of farmers who have filed late claim affidavits, the implementation of this 
portion of the Decree has assumed an importance no one expected when the Court's 

delegations were made. The report below details progress on the review of late-claims. 

icILLhULr.;:.' yYi: '■ 

- 

— 1 1 1 1 M 1 
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Background 

On April 14, 1999, the Court approved the Consent Decree in the above- 
captioned case. The Consent Decree required that in order for class members to obtain 
relief under the decree, they must have submitted completed claim packages within 180 
days of the date of entry of the Consent Decree. Consent Decree, Paragraph 5(c). As 
a result, October 12, 1999 became the last date a claim could be postmarked to be 
considered timely. 


Potential relief from the October 12, 1999 deadline was provided by Paragraph 
5(g) of the Consent Decree. 1 If “extraordinary circumstances” beyond a claimant’s 
control prevented him from meeting the October 12, 1999 deadline, the claimant could 
petition the Court to permit him to file after the October 12, 1999 deadline. 2 On 
December 20, 1 999, the Court determined that it would be more “efficient and 
expeditious” for the Arbitrator 3 to decide several hundred expected petitions to file late 
claims and delegated its authority under Paragraph 5(g) to the Arbitrator. The Court's 


1 On October 21, 1999, the Court declined to grant potential claimants an extension of time beyond the 
October 12, 1999 deadline to submit their claims. The Court further expected the parties and movants to 
“devise a means by which individual farmers or discrete, defined groups of farmers will be required to 
provide adequate, documented justification for an extension of time as required by the Consent decree." 

2 Paragraph 5(g) of the Consent Decree states: 

A claimant who satisfies the definition of the class in U 2(a), above, but who fails to 
submit a completed claim package within 180 days of entry of this Consent Decree 
may petition the Court to permit him to nonetheless participate in the claims resolution 
procedures provided in.ffll 9 & 10, below. The Court shall grant such a petition only 
where the claimant demonstrates that his failure to submit a timely claim was due to 
extraordinary circumstances beyond his control. 

3 The Consent Decree names Michael K. Lewis of ADR Associates as the “Arbitrator'’. See Consent 
Decree, Paragraph 1(b). 
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order established a deadline for filing such petitions of January 30, 2000. 4 By 
Stipulation and Order of July 14, 2000, the parties and the Court permitted potential 
claimants who had not previously sent in petitions to file late claims by January 31 , 
2000, to do so by September 15, 2000. In that stipulation, the Court continued to 
delegate the Court’s authority under Paragraph 5(g) to the Arbitrator. 5 


Processes and Procedures 


Foifns 5 Filing 

Acting pursuant to the Court’s October 21 , 1999 order, the parties and the 
Arbitrator developed a form captioned, Affidavit in Support of Petition to File a Late 
Claim, to be executed under penalty of perjury as required by 28 U.S.C. § 1746. The 
form established three categories to justify an extension of time: (1 ) “Hurricane Floyd”, 
which permitted petitioners to indicate that they “resid[ed] and/or farm[ed] in one of the 


4 Specifically, the Court stated: 

The Court has been advised by class counsel that several hundred putative class 
members who did not submit completed claim forms that were post-marked by October 12, 1999 
intend to utilize the U 5(g) process. The Court has determined that it would be more efficient and 
expeditious for the Arbitrator to determine, on a case-by-case basis, whether these putative class 
members can demonstrate that their failure to submit timely claim forms “was due to extraordinary 
circumstances beyond [their] control” than if this Court were to make each of those 
determinations. According, it hereby is 

ORDERED that the Court’s authority to determine whether a class member’s petition 
under 5(g) of the Consent Decree shall be granted is hereby delegated to the Arbitrator. It 
further is 

ORDERED that ail petitions under If 5(g) of the Consent Decree shall be postmarked not 
later than January 30, 2000 and submitted directly to the Arbitrator (and without copies to the 
Court)[.] 

3 Specifically, the Stipulation and Order stated: 

2. All putative class members who seek relief under If 5(g) of the Consent Decree shall submit 
written requests for such relief to the Facilitator - without a Claim Sheet and Election Form - 
postmarked no later than September 15, 2000. No extensions of that deadline will be granted for 
any reason. 

3. Michael K. Lewis, the Decree’s Arbitrator, is hereby delegated this Court's authority to 
determine whether requests for relief under 5(g) of the Consent Decree that were filed after 
January 31, 2000 and before September 15, 2000 satisfy the requirements of that provision. 
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North Carolina counties declared by the federal government to be a disaster area as a 
result of Hurricane Floyd” and that they were “unable to submit [their] claim before the 
October 12, 1999 deadline because of this disaster;” 6 (2) “Homebouncf, which permitted 
petitioners to indicate that they “became homebound due to illness and/or physical 
disability, and remained homebound, during the time-period beginning on August 12, 
1999, and ending on October 12, 1999;” and (3) “Other Extraordinary Circumstances 
Beyond Your Control”, which served as a catch-ai! category. For this third category, 
petitioners were required to provide details about the circumstances preventing them 
from filing a timely claim. The form provided some guidance to putative petitioners for 
this third category, advising that “’extraordinary circumstances’ do not include ‘I did not 
know about the case’ or ‘l did not know about the deadline/ it means you were 
prevented from completing the forms on time by unique circumstances over which you 
had no authority.” 7 


A second form was developed in response to the Stipulation and Order of July 
14, 2000. This form provided information about the late-claim petition process, but did 
not identify any specific categories. It also advised petitioners to provide detailed 
information and documentation which could help convince the Arbitrator that 


B On September 16, 1999, then President Clinton declared that certain portions of North Carolina 
warranted designation as federal disaster areas as a result of the damage caused by Hurricane Floyd on 
September 15, 1999. That same day, James L. Witt, Director of the Federal Emergency Management 
Agency listed 66 counties as the areas adversely affected by the disaster. See FEMA-1292-DR, 

" In the Court’s opinion of April 14, 1999 in which it entered the Consent Decree, the Court concluded that 
“class members have received more than adequate notice... [and] the timing and breadth of notice of the 
class settlement was sufficient” with the possible exception of the U.S. Virgin Islands. 185 F.R.D. 62, 101- 
102 . 
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circumstances beyond their control prevented them from filing a timely claim. This form 
also required execution pursuant to 28 U.S.C. § 1746. 

Putative claimants were instructed to send their affidavits to the Claims 
Facilitator. Most did, although some petitioners sent affidavits directly to the Arbitrator or 
to Class Counsel. All affidavits were forwarded to the Claims Facilitator for processing. 
The Facilitator entered all late claim petitions into its database for tracking purposes and 
subsequent mailings, and, beginning with petitions received in response to the July 14, 
2000 order, assigned each petition a unique identifying number. The Facilitator then 
forwarded information relating to the petition to the Arbitrator’s office. 

3n response to the Court's order of December 20, 1999, approximately 2300 
petitions to file late claims were filed by January 30, 2000. Approximately 61,000 
petitions were filed by the September 15, 2000 deadline. An additional 7500 putative 
claimants filed petitions postmarked after the September 15, 2000 deadline. 

Categorization & Research 

To facilitate review of the affidavits, the Arbitrator collaborated with staff of the 
Claims Facilitator to develop a series of categories into which late claim affidavits could 
be sorted. These categories, based on the justifications put forward by petitioners to 
establish the extraordinary circumstances surrounding their failure to file a claim by 
October 12, 1999, included, in addition to the “Hurricane Floyd” and “Homebound” 



1605 


/*\ / ca '\ 

justifications provided in the first form, such categories as “Misplaced papers or forgot 
about deadline date”, “Unaware of lawsuit,” “Unaware of deadline,” “Unaware that they 
qualified," “Unaware of need to request claim form,” “Did not understand the form or 
how to file” and “Lawyer unavailable,” among others. 

Categorization guided the decision-making process. For example, those 
petitioners who documented in their petition that they fell into the “Hurricane Floyd” and 
“Homebound” categories were approved on the basis of the paperwork submitted with 
their petition to file a late claim. Conversely, those whose affidavits clearly 
demonstrated that they belonged in the “Unaware of lawsuit” category, without any 
mitigating factors, were rejected. Categorization helped to decide which petitioners had 
demonstrated that extraordinary circumstances prevented them from filing a timely 
claim, which ones had failed to demonstrate that extraordinary circumstances caused 
them not to file timely, and which petitions required further information before a decision 
could be made. 

In order to gather further information about late-claim petitions, the Arbitrator 
hired a cadre of law school students and graduates. This staff contacts petitioners by 
telephone to conduct structured interviews based upon the categories into which each 
undecided petition fails. The interviewers record the information collected from the 
petitioners and maintain a log of the persons contacted. They also maintain a iog of who 
they have been unable to reach by telephone. Those petitioners who cannot be reached 
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by telephone are sent a letter requesting that they provide current contact information. 
To date, approximately 500 petitioners have been sent such letters, if petitioners 
respond that they cannot be reached by telephone, they are mailed a detailed 
questionnaire based upon the category of their affidavit. 

Five interviewers were hired to contact petitioners for late claim affidavits 
received pursuant to the January 30, 2000 deadline. That number has increased to a 
staff of twenty. Affidavits are assigned to interviewers in batches of one hundred. At 
any given time, over two thousand petitions are being investigated by the interviewers. 

Based on the Arbitrator’s criteria for late claim affidavits, as well as the discovery 
of new types of standard explanations for missing the October 12, 1999 filing deadline 
(e.g. “Slave Reparations”), the Facilitator developed a fate claim affidavit categorization 
list. Following an agreement on the categorization list with the Arbitrator, the Facilitator 
used the list in sorting late claim petitions. 

Internally, the Facilitator created a document to help guide the categorizations, 
which fully described the categories, and assigned a two letter code for database entry. 
The Facilitator then categorized every late-claim petition which had not previously been 
forwarded to the Arbitrator for decision. The Facilitator completed sorting the petitions 
into categories in May 2001. 
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Following completion of the categorization process, members of the Arbitrator’s 
staff traveled to the Facilitator’s offices in Portland, Oregon to review the results. 
Following this review, all petitions falling solely into one of the following categories were 
refected: EG (Not Eligible), FO (Unsure on How to Fill Out Claim), NL (Case Not 
Legitimate), SR (Slave Reparations), & TX (Tax Forms (“Back Tax Lawsuit”)), and those 
in the UL (Unaware of Lawsuit/Deadline) & RQ (Unaware of Need to Request Claim) 
categories who had not requested a claim package prior to October 12, 1999. 

Rejections based upon the categories above were sent at the end of June and 
during July 2001. At the same time, letters were sent to those petitioners whose 
affidavits were postmarked after September 15, 2000 that their petitions would not be 
considered. A number of farmers who filed a late claim affidavit following the Court’s 
December 20, 1999 order attempted to file a second affidavit following the issuance of 
the Court’s July 14, 2000 order. These farmers have been reminded of the decision 
already made on their initial affidavit. To date, approximately 33,000 petitions to file late 
claims have been denied, 1 100 approved, with 27,000 remaining to be decided. The 
vast majority of approvals have come from petitioners who filed their petitions before 
January 30, 2000. 

Reconsideration 

Persons whose petitions are denied initially, may make a written request for 
reconsideration. Many of those who have requested reconsideration of a denial of their 
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late claim appeal directly to the Arbitrator upon receiving their rejection letter. Others 
request reconsideration following telephone calls to the Arbitrator or to the Facilitator 
asking what steps may be taken in the wake of a denial. The late-claim process 
continues to generate a high volume of telephone calls. The Facilitator fields most of 
those calls. 

Other petitioners have submitted what is essentially a de facto request for 
reconsideration; that is, although they did not explicitly request a reconsideration of the 
decision to deny their petition, they have submitted a second petition to file a late claim 
(prior to September 15, 2000) after they received a letter denying their right to 
participate. This last group is almost completely comprised of persons who had initially 
petitioned by January 30, 2000, had their petitions denied, and who submitted the 
second standardized form in response to the Court's July 14, 2000 order. Several 
petitioners have made multiple requests for reconsideration. 

Although approximately 800 formal requests for reconsideration have been 
made, with an additional 500 de facto requests for reconsideration as described above, 
it has become clear that the reconsideration process is not well understood. To address 
this problem two steps have been taken. First, the standard denial letter has been 
edited to specifically include information on the reconsideration process. Second, the 
Facilitator has sent a letter to all previous petitioners who had been denied, and who 



have not yet requested that their petitions be reconsidered, informing them of the 
reconsideration process. 8 

As with the original review of affidavits, decisions on reconsiderations may be 
made on the record submitted by the petitioner, or the record may be augmented 
through an information-gathering telephone call or letter. If, in the request for 
reconsideration itself (and any attached evidence), the petitioner demonstrates that the 
original denial was in error, the petition is approved, if, in the request for 
reconsideration, the petitioner presents no information which calls into question the 
original denial, the petitioner is sent a letter detailing the reasons for the denial. If, 
however, in the request for reconsideration the petitioner presents information which 
calls into question the decision to reject the petition, but fails to provide sufficient 
information to justify an approval, the petitioner may be interviewed or sent a letter 
requesting further information. This letter provides for a thirty day period in which to 
supplement the record. Following the thirty day period or the interview, the petition is 
approved or the petitioner is sent a factually specific, detailed letter explaining the 
reasons for the denial. 

Approximately 340 of the 800 forma] requests far reconsideration have been 

reviewed to date. Of that number, 55 petitions have been approved. The Facilitator is 

notified of all approvals following reconsideration. All petitioners who request 

8 The original letters of denial, the new letter of denial, and the fetter informing petitioners of the 
reconsideration process are attached, 
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reconsideration and send such a request through the Facilitator are sent a letter 
notifying them that their requests for reconsideration may take some time as 
approximately half of the late claim petitions received have not been reviewed for the 
first time. 


Results to Date 

The current status of the late claim review process, as described above, is 
presented in tabular form below. All figures are approximate. 


Number of Petitions to File Late Claims 

68,000 

Petitions filed by September 15, 2000 

61,000 

Petitions filed by January 30, 2000 

2,300 

Petitions Approved 

1,100 

Petitions Denied 

33,000 

Petitions assigned to Researchers 

6.400 

Petitioners sent “No Contact” letters 

500 

Requests for Reconsideration 

1,300 

Requests for Reconsideration Decided 

340 

Petitions Approved upon Reconsideration 

55 


Conclusion 

The Court believed that the review of late claim petitions could be made 
more efficiently and expeditiously by the Arbitrator than by the Court. When the 
Court issued the Jufy 14, 2000 order, no one anticipated the high volume of 
petitions ultimately received in response to the Court's order. All of the parties 
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associated with implementing the Consent Decree are cognizant of the impact of 
the late-claim petition process upon the other portions of the Consent Decree. 
The Arbitrator’s intention is to make an initial decision on every petition within the 
next twelve months. It is not at all clear that ali current and forthcoming requests 
for reconsideration will be resolved in that same time frame. Finally, given the 
importance of the late claim process to the implementation of the Consent 
Decree, the Arbitrator intends to report to the Court and to the parties on a semi- 
annual basis. 


Respectfully submitted, 



Michael K. Lewis 
Arbitrator 


Date: ?- oc>l 


Copies to: 

Michael Sitcov, Esq. 

U.S. Department of Justice, Civil Division 
P.O. Box 883, Room 1022 
Washington, DC 20044 
Fax: 202-616-8470 

Alexander J. Pires, Jr., Esq. 

Conlon, Frantz, Phelan & Pires, LLP 
1818 N Street, NW, Suite 700 
Washington, DC 20036 
Fax: 202-331-9306 
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Randi llyse Roth, Esq. 

46 East Fourth Street, Suite 1301 
Saint Paul, Minnesota 55101 
Fax: 651-223-5335 
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Connecticut Auk. 
Suite 600 
Washington, DC 
20 ms 

phene 

20 2-332- WSO 
fax 

202-332-39 SI 

e-mall 

ADRAssocigiant.c 


my i s zm 

CLERK 

ttaosnasrceoR f 


Re: Pisford et ai. v. Glickman - Civil Action No. 97-1978 (PLD 

Erewingtpn et al. v. Glickmjm -_Civil. Action No._98- 1 6 . 93 jTLF) 


Dear Claimant: 

The deadline for filing a claim in the Black Fanners Settlement against the 
U.S. Department of Agriculture was October 12, 1999. Paragraph 5(g) of the 
Consent Decree in this case provides that formers who missed the October 12, 
1999 deadline may petition the Court to permit the farmer to nonetheless 
participate in the claims resolution procedures set out in the decree. 

The Consent Decree also establishes a high standard for the review of late 
claims in that the fanner must demonstrate that his failure to submit a timely claim 
was due to extraordinary circumstances beyond his control. On December 20, 
1999, Judge Friedman delegated to me the review of all late-filed claims. 

After a thorough review of your late claim affidavit and supporting 
documentation, I have concluded that you have not met the high standard 
contained in paragraph 5(g). Thus, your request to be permitted to participate in 
the settlement is denied. 



Michael K. Lewis 
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Mediation 
Arbitration 
Training £ 
Dispute Systems 
Design 



IBS® 

Connecticut Ave. MW 
Suite 500 
Washington, DC 
20008 

phene 

202-332-0490 

fa* 

202-332-3951 

e-mail 

ADRAssoc@aot.com 



'Re: Pigford et ai v, Glickman - Civil Action No. 97-1978 fPLFi 

Brewjngton et al. v. Glickman - Civil Action No. 98-1 693 (PT FT 


Dear Claimant: 

The deadline for filing a claim in the Black Farmers Settlement against the 
U.S. Department of Agriculture, pursuant to Paragraph 5(c) of the Consent 
Decree, was October 12, 1999. Paragraph 5(g) of the Consent Decree in this case 
provides that fanners who missed the October 12, 1 999 deadline may petition the 
Court to permit the farmer to nonetheless participate in the claims resolution 
procedures set out in the decree. 

The Consent Decree also establishes a high standard for the review of late 
claims in that the fanner must demonstrate that his failure to submit a timely claim 
was due to extraordinary circumstances beyond his control. On December 20, 
1999, Judge Friedman delegated to me the review of all late-filed . 

After a thorough review of your late claim affidavit and supporting 
documentation, I have concluded that you have not met the high standard 
contained in paragraph 5(g). Thus, your request to be permitted to participate in 
the settlement is denied. My decision is final and may not be appealed to the 
Monitor or to the Court. 



Michael K. Lewis 
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Black Farmers’ Settlement 

P.O. Box 4390 
Portland, OR 97208-4390 
I -800-646-2873 


Re: Piafbrd ct al. v. Veneman - Civil Action No. 97-1978 fPL-Pi 

Brewinston et. al. v. Veneman - Civil Action No. 98-1693 (PLF) 

Dear Claimant: 

The deadline tor tiling a claim in the Black Farmers Settlement against the U.S. 
Department of Agriculture, pursuant to Paragraph 5(c) of the Consent Decree, was 
October 12, 1999. Paragraph 5(g) of the Consent Decree in this case provides that farmers 
who missed the October 12, 1999 deadline may petition the Court to permit the farmer to 
nonetheless participate in the claims resolution procedures set out in the decree. 

The Consent Decree also establishes a high, standard for. the .review of .late claims-, 
in that th e farmer must demonstrate that his failure to srabm it a timely, claim was due to , . 
extraordinary cncimistances beyond his control:. On -December. 20, 1 999, Judge Friedman; 
delegated , to me the review of all lale-Xiled claims. . 


After a thorough review of your late claim affidavit and supporting documentation, 
1 have concluded that you have not met the high standard contained in paragraph 5(g). 
Titus, your request to be permitted to participate in the settlement is denied. My decision is 
final and may not be appealed to the Monitor or to the Court 


Sincerely, 



Arbitrator 


Form E6641 
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Black Farmers’ Settlement 

P.O. Box 4390 
Portland, OR 97208-4390 
1-800-646-2873 


November 14, 2001 

«Name_of_Client_First_Middle_Last» 

«Address_l» 

«Address_2» 

«City», «St». «Zip_Code» 

, Claim .# «Clai.m_» 

Tracking # {(Trackin g- » 

RE: Pi gfoid et al. v. Vene man - Civil Action No. 97-1978 (PLF) 

Brewinaton et al. v. V enema n - Civil Action No. 98-1693 fPLFi 


Dear Claimant, 

The deadline for filing a claim in the Black Farmers' Settlement against the U.S. 
Department of Agriculture, pursuant to Paragraph 5(c) of the Consent Decree, was October 12, 
1999. Paragraph 5(g) of the Consent Decree in this case provides that farmers who missed the 
October 12, 1999 deadline may petition the Court to permit the farmer to nonetheless participate 
in the claims resolution procedures set out in the decree. The Consent. Decree also establishes a 
high standard for the review of late claims in that the fanner must demonstrate that his failure to 
submit a timely claim was due to extraordinary circumstances beyond his control. 

On December 20, 1999 , . Judge Friedman, delegated to me the review of all- late-filed 
claims. After a thorough, review of. your late claim .affidavit and supporting, documentation, I 
have concluded that! you: have not met .'the '.high standard contained. in. paragraph ‘5(g). Thus, your 
request to be permitted to participate in the settlement is denied. 

There is a process for me to reconsider your application. Such a request must be in 
writing to the address above, postmarked within 60 days of the date of this letter. Before you 
make a request for reconsideration, I ask that you think about any circumstances that make 
stronger your argument that you should be permitted to participate hi the settlement. As I have 
said above, the standard established in the consent decree is that only circumstances beyond the 
control ;of the claimant should be considered. Only information or documents 1 do not already 
have will convince me to change my decision. 

All written information must be accompanied by a cover letter signed by the claimant. 
The following sentence must be written above the claimant's signature: “I DECLARE UNDER 
PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND CORRECT.” 
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As you may be aware, there were thousands of people who petitioned to file late claims. 
Although you have received a decision from, me, many others have not. Fairness dictates that 
before 1 review 3 'our petition for a second time, I must decide the petitions ofthose who have not 
heard from me once. In time, 1 will review your petition if you send me a request for 
reconsideration, but please be advised that it may be as much as a year before you hear from me 
again. 


Sincerely, 



Michael K. Lewis 
Arbitrator 
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Black Farmers’ Settlement 

P.O. Box 4390 
Portland, OR 97208-4390 
1-800-646-2873 


November 14, 2001 

«N ame_of Client_First_Middle_Last» 

«Address_l» 

«Address_2» 

«City». «St» «Zip Codex- 

Tracking ■# «Tracking_» 

RE: Pigford et al. v. Veneman - Civil Action No. 97-1978 (PLFJ 

Brcwimrton et al. v. Veneman - Civil Action No. 98-169 3 (PLF) 


Dear Claimant, 

As you know, you previously received a letter from me that denied your petition 
to file a late, claim in the Black Farmers’ Settlement. This letter is. to inform you that 
there is a process for me to reconsider your application. Such a request must be in 
writing to the address above, postmarked within 60 days of the date of this letter. If you 
previously have requested reconsideration, you do not need to respond to this lelLer. 

Before you make a request for reconsideration, I ask that you think about any 
circumstances that make stronger your argument that you should be permitted to 
participate in the settlement. As I said in my first letter to you, the standard established in 
the consent decree is that only circumstances beyond the control of the claimant should 
be considered. Only, information or documents Ido not already have, will convince me to 
change my. decision. .. : 

All written information must be accompanied by a cover letter, signed by the 
potential claimant. The following sentence must be written above the claimant's 
signature: “I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING 
IS TRUE AND CORRECT ” 

As you may be aware, there were thousands of people who petitioned to file late 
claims. Although you have received a decision from me, many others have not. Fairness 
dictates that before I review your petition for a second time, I must decide the petitions of 
those who have not heard from me once. In time. I will review your petition if you send 
me a request for reconsideration, but please be advised that it may be as much as a year 
before you hear from me again. 


Sincerely, 



Michael K. Lewis 
Arbitrator 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TIMOTHY C. PIGFORD, et aL, ) 

) 

Plaintiffs, ) 

) 

v. ) 

) 

ANNE VENEMAN, SECRETARY, ) 

THE UNITED STATES DEPARTMENT ) 
OF AGRICULTURE, ) 

) 

Defendant. ) 

> 


) 

) 

) 

) 

) 

) Civil Action No. 

) 98-1693 (PLF) 

) 

) 

) 

) 

ARBITRATOR’S SECOND REPORT ON THE LATE-CLAIM PETITION PROCESS 


On November 14, 2001, the Arbitrator filed his first report on the late-claim 
process, detailing the review of late claim petitions filed pursuant to T[5(g) of the 
Consent Decree. At the conclusion of that report, the Arbitrator announced that he 
would continue to report to the Court and to the parties on a semi-annual basis. The 
report below details progress on the review of late-claims in the past six months. 


CECIL BREW1NGTON, et a!., 
Plaintiffs, 
v. 

ANNE VENEMAN, 

Defendant. 


JUDGE'S COPY 

MW 032002 

Civil Action No. 

97-1978 (PLF) 


- 1 - 
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Background 

As explained in the first report, the Arbitrator has been delegated the 
responsibility to make the determination whether a putative claimant who missed the 
October 12, 1999 deadline may file a late claim. A putative claimant may file late if he 
demonstrates that extraordinary circumstances beyond his control prevented the filing 
of a timely claim. In the Memorandum Opinion and Order of November 26, 2001 , the 
Court found that the Arbitrator’s “late-claim petition processes are more than sufficient 
to ensure that Section 5{g) of the Consent Decree is properly and justly applied and to 
assure that fair process is afforded.” Piqford v. Veneman . 173 F. Supp. 2d 38, 40 
(D.D.C. 2001). 


Processes and Procedures 
Forms & Filing 

Since the issuance of the first report, there have been no changes to the procedures 
relating to the filing of a petition to file a late claim. As described in the first report, 
approximately 61,000 petitions were filed by the September 15, 2000 deadline, and an 
additional 7500 putative claimants filed petitions after that deadline. Since the first 
report was filed, an additional 250 putative claimants have filed petitions; those 250 
individuals have been notified that the Arbitrator cannot consider their petitions. Late 
claim petitions filed after September 15, 2000 have not been reviewed unless the 
putative claimant could demonstrate that the Facilitator or the Arbitrator misread their 
postmark. One or two claimants have been able to meet that hurdle. 


- 2 - 
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Categorization & Research 

Since the issuance of the first report, there have been no changes in the 
categorization and research methods described in that report. The Arbitrator continues 
to use the same criteria in the investigative process. Currently, a staff of thirty-eight 
interviewers investigate late claim petitions where further research is necessary to make 
an informed decision. At any given time, the interviewers are investigating. over four 
thousand petitions. 

As of the filing of the first report, approximately 34,100 late claim petitions had 
been reviewed and decided, leaving 26,900 to be reviewed. Of the number decided, 
33,000 petitions were denied and 1 1 00 approved. As of the filing of this report, 
approximately 48,400 petitions have been reviewed and decided, leaving 12,300 
petitions to be decided. Of the petitions decided to date, 47,500 have been denied 
and 1300 approved. There remain 12,200 petitions to be decided. The Arbitrator 
expects to make an initial decision on every petition within the next six months, except 
for those claims (currently, approximately 2,500) in which (1) the Arbitrator has 
concluded that additional information is necessary in order to make a decision, and (2) 
researchers have been unable to reach the putative claimant by telephone. The 
Arbitrator has learned through experience that many members (and would-be 
members) of the class do not communicate well via the written word). 

Renotification 
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After the submission of the first report, the Arbitrator learned that the Facilitator 
had not included a Claim Sheet and Election Form with the letter notifying those 
approved petitioners of their decision. Upon consultation with counsel for the parties, 
those petitioners were resent the notification of decision and were supplied the forms 
needed to submit a completed claim. That letter also included information on obtaining 
Class and Of Counsel’s assistance in submitting a completed claim; such information is 
now included in every approval letter. 

Reconsideration 

As described in the first report, putative claimants whose late claim petitions are 
denied may make a written request for reconsideration. The reconsideration process 
remains as described in the first report with one non-substantive difference. 

Requests for reconsideration are now routed through the Facilitator. Putative 
claimants have a 60-day window in which to submit a request for reconsideration. 
Approximately 17,000 requests for reconsideration have been filed, 15,500 of which 
were sent within the 60-day window. As the numbers indicate, slightly over one-third of 
all denied petitioners have requested reconsideration. The Facilitator makes a record 
of the request for reconsideration, noting whether such request was filed within the 60- 
day deadline. Under the current plan, the Facilitator will begin forwarding all requests 
for reconsideration to the Arbitrator shortly. The Facilitator will continue to forward 
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reconsideration requests as they are filed until all reconsideration requests have been 
decided. 

As a part of the request for reconsideration, putative claimants must present 
information not previously provided to the Arbitrator. The requests for reconsideration 
will be distributed to a team of researchers for investigation. They will review the 
underlying petition, the information from any earlier interviews, any previously submitted 
documentation, the information submitted in the request for reconsideration, and may 
contact the putative claimant for further ciarification. Upon completing his or her 
investigation, each researcher will be responsible for drafting an individually tailored 
response for the Arbitrator’s approval. If a petition remains denied upon 
reconsideration, that decision will be final. 

The forthcoming reconsideration review will begin staffed by 12 researchers, all 
of whom have had experience described in the “Categorization & Research” section 
above. As the Arbitrator finishes reviewing 5(g) petitions in the first instance, the 
remainder of the researchers will be transferred to the reconsideration process. 

Because the reconsideration process is dependant upon first instance decisions, it is 
difficult to estimate a completion date. 

Of the requests for reconsideration, which were sent directly to the Arbitrator, 
decisions have been made in 376 with 61 petitions approved in the reconsideration 
process. 


- 5 - 
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Results to Date 


Presented in tabular form, the status of the late claim process follows below. 


Approximate number of Petitions to File Late Claims: 

68,750 

Approximate number filed before Sept. 15, 2000: 

61,000 



Approximate number of petitions approved: 

1,300 

Approximate number of petitions denied: 

47,500 



Approximate number of Requests for Reconsideration: 

17,000 

Approximate number filed within 60 days: 

15,500 

Number of requests decided: 

376 

Number resulting in approval of petition: 

61 


Conclusion 

This Court has affirmed that decisions on late claims have been made efficiently 
and expeditiously by the Arbitrator. All of the parties associated with implementing the 
Consent Decree remain fully cognizant of the impact of the late-claim petition process 
upon the other portions of the Consent Decree. As stated above, it is the Arbitrator's 
intention to make an initial decision on every petition within the next six months. The 
Arbitrator is unable to presently estimate resolution time for the current and forthcoming 
requests for reconsideration. Finally, given the importance of the late claim process to 
the implementation of the Consent Decree, the Arbitrator reports periodically to the 
parties on the status of late claim petition review at the Monitor’s Roundtable meetings, 
and intends to continue these semi-annual reports to the Court. 
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Respectfully submitted, 



Michael K. Lewis 
Arbitrator 


Date: May 3, 2002 


Copies to: 

Michael Sitcov, Esq. 

U.S. Department of Justice, Civil Division 
P.O. Box 883, Room 1022 
Washington, DC 20044 
Fax: 202-616-8470 

Alexander J, Fires, Jr., Esq. 

Conlon, Frantz, Phelan & Pires, LLP 
1818 N Street, NW, Suite 700 
Washington, DC 20036 
Fax: 202-331-9306 

Randi liyse Roth, Esq. 

46 East Fourth Street, Suite 1301 
Saint Paul, Minnesota 55101 
Fax: 651-223-5335 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TIMOTHY C. P1GFORD, etaf. ) 

) 

Plaintiffs, ) 

) 

v- ) 

) 

ANNE VENEMAN, SECRETARY, ) 

THE UNITED STATES DEPARTMENT ) 


OF AGRICULTURE, 


Defendant, 


CECIL BREWINGTON, eta!., 
Plaintiffs, 
v. 

ANNE VENEMAN, 

Defendant. 


.) 


Civil Action No. 
97-1978 (PLF) 


Civil Action No. 
98-1693 (PLF) 


ARBITRATOR S THIRD REPORT ON THE LATE-CLAIM PETITION PROCESS 


On May 10, 2002, following the Arbitrator's Second Report to the Court, the Court 
reaffirmed its prior orders of December 20, 1999 and July 14, 2000, holding that “all 
putative class members seeking permission to late file under Section 5(g) of the Consent 
Decree are directed to review the terms of that provision, as interpreted by the Court and 
the Arbitrator. If, having reviewed the requirements for eligibility under Section 5(g), 
petitioners believe that they are entitled to late file, petitioners must seek permission 
directly from the Arbitrator, Michael K. Lewis." Pigford v. Veneman, 201 F. Supp. 2d 1 39 
(D.D.C. 2002). In keeping with established practice, the Arbitrator will continue to report 
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to the Court and to the parties on a semi-annual basis. The report below details progress 
on the review of iate-claims in the past six months. 

Background 

As noted above, the Arbitrator has been delegated the responsibility to make the 
determination of whether a putative claimant who missed the October 12, 1999 deadline 
may file a late claim. A putative claimant may file late if he demonstrates that extraordinary 
circumstances beyond his control prevented the filing of a timely claim. In the 
Memorandum Opinion and Order of November 26, 2001, the Court found that the 
Arbitrator’s “late-claim petition processes are more than sufficient to ensure that Section 
5(g) of the Consent Decree is properly and justly applied and to assure that fair process is 
afforded.” Piqford v. Veneman . 173 F. Supp. 2d 38, 40 (D.D.C. 2001). 

Processes and Procedures 
Forms & Filing 

Since the issuance of the first report, there have been no changes to the 
procedures relating to the filing of a petition to file a late claim. Approximately 61,000 
petitions were filed by the September 1 5, 2000 deadline, and an additional 8,000 putative 
claimants filed petitions after that deadline. Late claim petitions filed after September 1 5, 
2000 have not been reviewed unless the putative claimant could demonstrate that the 
Facilitator or the Arbitrator misread their postmark. One or two claimants have been able to 
meet that hurdle. 
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Categorization & Research 

Since the issuance of the first report, there have been no changes in the 
categorization and research methods described in that report. The Arbitrator continues to 
use the same criteria in the investigative process. Currently, a staff of thirty-seven 
interviewers investigate late claim petitions where further research is necessary to make 
an informed decision. At any given time, the interviewers are investigating over three 
thousand petitions. 

As of the filing of the second report on May 3, 2002, approximately 48,400 petitions 
had been reviewed, leaving 12,300 petitions to be decided. As of the filing of this report, 
approximately 53,900 petitions have been reviewed and decided, leaving 7,300 to be 
decided. Of the petitions that have been decided, 52,300 were denied and 1 ,600 were 
approved. Petitions remain undecided for two primary reasons: (1) the Arbitrator is 
awaiting supplemental information from the petitioner, or (2) researchers have been unable 
to reach the petitioner claimant by telephone. 

No Contacts 

In August 2002, the Facilitator mailed approximately 3,000 letters to petitioners who 
have proven impossible to contact via telephone. 1 That letter required petitioners to 
respond with updated contact information within two weeks of the date of the letter. 
Approximately 1 ,700 petitioners responded in a timely manner, and those petitions, with 
updated contact information, are in the process of being reassigned to researchers. The 

1 A copy of the letter used is attached as Appendix A. 
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Arbitrator will again review the petitions of the 1 ,300 petitioners who did not respond in a 
timely manner to his August letter prior to making determinations on each of their claims. 

Reconsideration 

As described in the first and second reports, putative claimants whose iate claim 
petitions are denied may make a written request for reconsideration. The reconsideration 
process remains as described in those reports. 

Putative claimants have a 60-day window in which to submit a request for 
reconsideration. Approximately 20,600 requests for reconsideration have been filed, 
18,400 of which were sent within the 60-day window. As the numbers indicate, slightly 
over one-third of all denied petitioners have made timely requests for reconsideration. The 
Facilitator began forwarding the requests for reconsideration to the Arbitrator in August. 
The Facilitator will continue to forward reconsideration requests as they are filed until all 
reconsideration requests have been decided. 

The requests for reconsideration are distributed to the team of researchers for 
investigation. Approximately 3,000 requests for reconsideration have already been 
distributed to researchers. The researchers review the underlying petition, the information 
from any interviews with the petitioner, any previously submitted documentation, and the 
information submitted with the request for reconsideration. Researchers also may contact 
the putative claimant for further clarification. Upon completing his or her investigation, 
each researcher will be responsible for drafting an individually tailored response to the 
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request for reconsideration for the Arbitrator’s approval. If a petition remains denied upon 
reconsideration, that decision will be final. 

Decisions have been made in 379 reconsideration requests to date, with 65 
petitions having been approved in the reconsideration process. 


Results to Date 


Presented in tabular form, the status of the late claim process follows below. 


Approximate number of Petitions to File Late Claims: 

69,000 

Approximate number filed before Sept. 15, 2000: 

61,000 



Approximate number of petitions approved: 

1,600 

Approximate number of petitions denied: 

52,300 



Approximate number of Requests for Reconsideration: 

20,600 

Approximate number filed within 60 days: 

18,400 

Number of requests decided: 

379 

Number resultina in approval of petition: 

65 


Conclusion 

Other than the inability to contact approximately 1 ,300 petitioners, the Arbitrator’s 
review of late claim petitions is proceeding without difficulty. The Arbitrator remains 
cognizant of the fact that approved late claimants must file a completed claim form with the 
Facilitator and , if found to be eligible, be reviewed by the Adjudicator (for a Track A claim) 
or Arbitrator (if a Track B claim). The Arbitrator is unable presently to estimate a 
completion date for the late claim review process. 
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Respectfully submitted, 



Date: November 4, 2002 


Copies to: 

Alexander J. Pires, Jr., Esq. 

Conlon, Frantz, Phelan & Pires, LLP 
1813 N Street, NW, Suite 700 
Washington, DC 20036 
Fax: 202-331-9306 

Michael Sitcov, Esq, 

U.S. Department of Justice, Civil Division 
P.O. Box 883, Room 1022 
Washington, DC 20044 
Fax: 202-616-8470 

Randi llyse Roth, Esq. 

46 East Fourth Street, Suite 1301 
Saint Paul, Minnesota 55101 
Fax: 651-223-5335 

Lester Levy 
JAMS 

2 Embarcadero Center 
Suite 1100 

San Francisco, CA 941 1 1 
Fax: 415-982-5287 

Julie Redell 
Nicole Fahey 

Poorman-Douglas Corporation 
10300 SW Allen Blvd. 

Beaverton, Oregon 97005 
Fax: 503-350-5891 
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Black Farmers' Settlement 

Claims Facilitator 
P.O. Box 4390 
Portland, OR 97208-4390 
1-800-646-2873 


CLAIM # «CLAIM» 
TRACKING U ..TRACKING® 
AFFIDAVIT # ..AFFIDAVIT® 


«NAME1 » 
«NAME2» 

« AD DRESS 1» 
«ADDRESS2» 
«C1TYSTATEZIP» 


R-E: Pjgford et al. v. Vcneman - Civil Action No. 97-1978 (PL FI 

Brewineton et al. v. Veneman - Civil Action No. 98-1693 fPLFl 


Dear Claimant: 

The deadline for filing a claim in the Black Fanners Settlement against the U.S. Department of Agriculture was 
October 12, 1999. Paragraph 5(g) of the Consent Decree in this case provides that farmers who missed the October 12, 
1999 deadline may petition the Court to permit the farmer to nonetheless participate in the claims resolution procedures 
set out in the decree. 

The Consent Decree also establishes a high standard for the review of late claims in that the farmer must 
demonstrate that his or her failure to submit a timely claim was due to extraordinary circumstances beyond his or her 
control. On December 20, 1999, Judge Friedman delegated to me the review of all late-filed claims. 

After reviewing your late claim affidavit, I find that I need additional information to determine whether you 
meet the standard necessary to participate in the settlement. Thus far, the attempts to contact you at the numbcr(s) 
listed in our files, have been unsuccessful. 

If you want me to continue to consider your request to participate in the settlement, you must contact me in 
writing at the above address. Within two weeks (fourteen days) of the date of this letter, you must send me either (1) a 
phone number at which you can be reached and the times that you are generally available at that number, or (2) a 
statement that you are not available by phone. If you do not send me this information within two weeks (fourteen days) 
of the date of this letter, I will deny your request to participate in the settlement based on the information >’ou have 
provided to date. 


Sincerely, 



Michael K, Lewis 
Arbitrator 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 
97-1978 (PLF) 

©@P»Y 


Civil Action No. 

98-1693 (PLF) 

) 

Defendant. ) 

, ) 

ARBITRATOR'S FOURTH REPORT ON THE LATE-CLAIM PETITION PROCESS 

The Court has held that “all putative class members seeking permission to late file 
under Section 5(g) of the Consent Decree are directed to review the terms of that 
provision, as interpreted by the Court and the Arbitrator. If, having reviewed the 
requirements for eligibility under Section 5(g), petitioners believe that they are entitled to 
late file, petitioners (must seek permission directly from the Arbitrator, Michael K. Lewis.” 
Pigford v. Venemari, 201 F. Supp. 2d 139 (D.D.C. May 10, 2002); see also, Pigford v. 
Veneman, No. 97-1978 (D.D.C. Dec. 20, 1999); Pigford v. Venemari, No. 97-1978 (D.D.C. 


TIMOTHY C. PIGFOjRD, et af, ) 

Plaintiffs, ) 

) 

v. ) 

) 

ANNE VENEMAN, SECRETARY, ) 

THE UNITED STATES DEPARTMENT ) 
OF AGRICULTURE, ) 

) 

pefendant. ) 

: ) 


> 

CECIL BREWINGTON, et§!-, ) 

) 

Plaintiffs, ) 

) 

v- ) 

) 

ANNE VENEMAN, ) 
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Jul. 14, 2000). This is the Arbitrator's fourth semi-annual report on the status of the 
review of late claims pursuant to Section 5(g). 


Background 

As noted above, the Court delegated to the Arbitrator the responsibility to make the 
determination of whether a putative claimant who missed the October 12, 1999 deadline 
may file a late claim. A putative claimant may file late if he demonstrates that extraordinary 
circumstances beyond his control prevented the filing of a timely claim. In the 
Memorandum Opinion and Order of November 26, 2001, the Court found that the 
Arbitrator’s “late-claim petition processes are more than sufficient to ensure that Section 
5(g) of the Consent Decree is properly and justly applied and to assure that fair process is 


afforded," Pigford v. 


Veneman, 173 F. Supp. 2d 38, 40 (D.D.C, 2001). 


Processes and Procedures 
Forms & Filing 

Since the issuance of the first report, there have been no changes to the 
procedures relating to the filing of a petition to file a late claim. Approximately 61,400 
petitions were filed by the September 15, 2000 deadline, and an additional 7,800 putative 
claimants filed petitipns after that deadline. Late claim petitions filed after September 15, 
2000 have not beer) reviewed unless the putative claimant could demonstrate that the 
Facilitator or the Arbitrator misread their postmark. One or two claimants have been able to 
meet that hurdle. 
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Categorization & Research 

Since the issuance of the first report, there have been no changes in the 
categorization and research methods described in that report. The Arbitrator continues to 
use the same criteria in the review process. Currently, a staff of thirty-seven researchers 
investigates late claim petitions where further research is necessary to make an informed 
decision. At any given time, the researchers are investigating over three thousand 
petitions. 

As of the filing of the third report on November 4, 2002, approximately 53,900 
petitions had been reviewed and decided, leaving 7,300 to be decided. As of the filing of 
this report, approximately 57,000 petitions have been reviewed and decided, leaving 4,300 
to be decided. Of the petitions that have been decided, 55,000 were denied and 2,000 
were approved. Petitions remain undecided for two primary reasons: (1 ) the Arbitrator is 
awaiting supplemental information from the petitioner, or (2) researchers have been unable 
to reach the petitioner by telephone. . 

Recently, the parties and the neutrals in this case learned that a small number of 
claims were deposited at a local Alabama post office, postmarked to reflect a timely filing, 
but not delivered to the Claims Facilitator until long after the filing deadline. The issue of 
deciding late claim petitions in which putative claimants allege that they had filed in' a 
timely manner but vyhose claims were not received by the Claims Facilitator has been 
considered by the Arbitrator prior to the recent discovery. A number of putative claimants 
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have filed petitions pursuant to Paragraph 5(g) of the Consent Decree and have asserted 
delivery failure as “extraordinary circumstances beyond [their] control’' which prevented the 
filing of a timely claim. Where such petitions were filed and such assertions made, 

researchers have been assigned to investigate those allegations, in order to uncover the 

| 

circumstances of (he alleged timely filing and to seek corroborating evidence. 
Researchers have £sked those petitioners to provide documentation such as the pink 
(claimant's copy) or yellow copies (attorney's copy) of the claim form, U.S. Postal Service 
return receipts, affidavits of attorneys who allegedly completed the form in a timely 
manner, and/or statements of other witnesses to corroborate the allegation. Thus far, of 
claimants asserting this reason for lateness, 13 have been approved, 298 rejected, and 52 
undecided. Petitioners asserting faulty mail service represent approximately 0.4% of the 
total number of late-claim petitioners. 

No Contacts 

In March 2003, the Facilitator mailed approximately 1,300 additional letters to 
petitioners who have proven impossible to contact via telephone. That letter required 
petitioners to respond with updated contact information within two weeks of the date of the 
letter. Approximately 700 petitioners responded in a timely manner, and those petitions, 
with updated contact information, are being reassigned to researchers; those petitioners 
who responded that they will not be reachable by telephone will be sent written 
questionnaires baspd on the categorization of their petitions. The Arbitrator will again 
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review the petitions of the 600 petitioners who did not respond in a timely manner to his 
March letter prior to making determinations on each of their petitions, 

| 

Reconsideration 

As described in the prior reports, putative claimants whose late claim petitions are 
denied may make a; written request for reconsideration. The reconsideration process 
remains as described in those reports. 

Putative clairpants have a 60-day window in which to submit a request for 
reconsideration. Approximately 21,600 requests for reconsideration have been filed, 
19,100 of which were sent within the 60-day window. As the numbers indicate, slightly 
above one-third of all denied petitioners have made timely requests for reconsideration. 
The Facilitator began forwarding the requests for reconsideration to the Arbitrator in 
August 2002. The Facilitator will continue to forward reconsideration requests as they are 
filed until ail reconsideration requests have been decided. 

The requests for reconsideration are distributed to the team of researchers for 
investigation. Approximately 10,500 requests for reconsideration have already been 
distributed to researchers. The researchers review the underlying petition, the information 
from any interviews with the petitioner, any previously submitted documentation, and the 
information submitted with the request for reconsideration. Researchers also may contact 
the putative claimant for further clarification, Upon completing his or her investigation, 
each researcher will be responsible for drafting an individually tailored response to the 
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request for reconsideration for the Arbitrator’s review. If a petition remains denied upon 
reconsideration, that decision will be final. 

Decisions have been made in 379 reconsideration requests to date, with 65 
petitions having been approved in the reconsideration process. An additional 7,100 
reconsideration requests have been returned by the researchers and are in various stages 
of review. 

Results to Date 

Presented in tabular form, the status of the late claim process follows below. As of 
May 27, 2003, the Claims Facilitator is including Late Claim Petition information in its 
weekly status report. In order to reduce confusion due to differences in calculation 
methodology, the Arbitrator will use the Claims Facilitator's methodology in future reports. 


Approximate numbef of Petitions to File Late Claims: 


Approximate numbeffiled before Sept. 15, 2000: 



H 

Approximate numbef of petitions approved: 


Approximate number of petitions denied: 

55,000 



Approximate numbef of Reauests for Reconsideration: 

21,600 

Approximate numbef filed within 60 davs: 

19,100 

Number of reconsideration reauests decided: 

377 

Number of reconsideration reauests resultina in approval of petition: 

70 


Conclusion 


The Arbitrator's review of late claim petitions is proceeding without difficulty. The 
Arbitrator remains cognizant of the fact that approved late claimants must file a completed 
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claim form with the Facilitator and, if found to be eligible, be reviewed by the Adjudicator 
(for a T rack A claim) or Arbitrator (if a Track B claim). The Arbitrator is unable to estimate 
a completion date fo|r the late claim review process. 


Respectfully submitted, 



Arbitrator 

Date: June 2, 2003 
Copies to: 


Alexander J. Pires, Jr., Esq. 

Conlon, Frantz, Phelan & Pires, LLP 
1818 N Street, NW, Suite 700 
Washington, DC 20036 
Fax: 202-331-9306 

J.L. Chestnut, Jr., Esq. 

Rose M. Sanders, Esq. 

Chestnut, Sanders, Sanders, Pettaway, 
Campbell & Albright, P.C. 

1 Union Street 
Selma, Alabama 36701 
Fax: 334-875-9853 

Philip L. Fraas, Esq. 

3050 K Street, NW 
Suite 400 

Washington, DC 20007 
Fax: 202-342-8401 

Randi llyse Roth, Esq. 

46 East Fourth Street, Suite 1301 
Saint Paul, Minnesota 55101 
Fax: 651-223-5305 


Michael Sitcov, Esq. 

U.S. Department of Justice, Civil 
Division 

P.O. Box 883, Room 1022 
Washington, DC 20044 
Fax: 202-616-8470 
Julie Redell 
Nicole Fahey 

Poorman-Douglas Corporation 
1 0300 SW Allen Blvd. 

Beaverton, Oregon 97005 
Fax: 503-350-5891 

Lester J. Levy, Esq, 

JAMS 

2 Embarcadero Center 
Suite 1100 

San Francisco, CA 941 1 1 
Fax: 415-982-5287 
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Jut. 1 4, /-QOS}. This is the Arbitrator's fif:h semi-annual rcport-on the; slain 3 of- the review 
of late da ima. 'pursue, n t .to Paragraph 5(g) of the Con sen! ' Ds cree. 
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iii rrely- claim was cue' to extraordinary circlin' stances beyond his control," Consent Decree, 
*| 5 -tg) |ii the Men brand cm 'Opinion and Order of November 26, 2001. the Court -found . 
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:*©csn ail Mb c’ains cs Id© m s i ' de ays discovered in: b sat on : s post ofi ce >rv 

Alabama: Based in part upcn be. Arbitrator's procedures, for dsaiih'g- with such s' 
possibility, tne Ccuri declined to ortiwaucn a r e opening; Spdbifl Gaily- tte C : dyd,bs.;Q,. ift 
ght ct those procedures, Lbs (Xvrt sees no reason to direct dr Lev, is to -reopen -all late, 
jia ms alley -g msil as', or/ failures cr j prov do bta-dar:s for the decision " s-rf" 
claims. i; Pig iGfd v- 1 fens m sd, 20 03. Uo3 ;. - & \ si L. EX IS 9210. ’S D : 0 . 3. . J u n . 4. 2.0 C 3/ 



• in Ndvg rfio dr. 2003 , the .Arbitral oda office 'nob f i »d the Fadl itato r that a final group ing 
■ of sjipfoxtatelT t; proven. impossible la do Hits dhvii tifephdnB *rfct 

would need to bs -sent -a letter. That letter requires petitioners to. respond wii-j-lpdatod 
uci ih.ct information *;i,hr, two weeks of r s ri~-* nf f letiei Based upon dr or enpevie: 
with such IsUers.. the Arbitrator anticipates a 57% tifWrste of reply. Those petitions, 
with updated coniacf'mfof nation will be reassigned to res^nsners; tr-ose pen Honors who 
respar'd that they will not b= 'reachable by telephone will bo sent written- questionnaires- 
based: on the cst&e or iza tic n cr theT'petitlqns. The Arbitrator will again rsview the petitions 
chi hose reUsoncrs who do 'ui respond in -3 tihnely manner to the tetter peered, rnsk.nc 
ceterminadop's or each o? their psim j?.k- At tt i s p^iny svqry pet i,ei ler who -of regulffd: 
an inrervi ew has h ad his* petitio h assigned to a researcher at least on&e, ■ Thus,. the- 
Arbitrator. does not anticipate a ndeo to conn any further letters requesting updated -contact 
rnfetrnatipfh.. 
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’o v ,= nrhed r in pnr>r rnrcrts p-ta Jai ranis 4 hr n<*> cL-n „ e“mna nne 

denied .ray mafee a written request For radon si dsrat on. The Teccriside ration process 
■ r strain, sre £• de son-food'. HAfoosia. pdfodffet 

/-Rufetis icMmenls'haie frMrfkj .wnd&r : ifi to 

reconsideration Approxur'iately -22,500 requests for ffi-qqnsioeretiQh hav& bson filed, 
:j': 4og cr ,vh so wdrq tcr.t TThrt trb 40 nay 4 In:-:.'., As \-e number-. mitca-e sli$N / 
aC'C'i cne-ihi d tr adder vtit life s nS.t- /red- imp ■ re q. ;retz for -ec< n&.deuti> n 
The Facilitator foegdn forwarding the requests far recoosidcralicn to [he Arbitrator in 
Aurus. 2002, The- Fee.. :ator sviil cont.nun to >-ad t. r,e!y rsc;n*idcra.to > re: re re? as 
: thsy:^rf filed. 

Requests' for recons deration are. .disthbuted to researchers fdr investigation.- 
Auptcrei IT 500 reque-.? mr i^: „nsiQsret Ti nnve hrei 1 dntrpuirel ruvr caret ifcts 
The researchers review the' underlying petmor. the- information from any interviews with 
■‘b* n'stliicner. any previously su,r jitred ddcumontatiorvan-d the irr^rnoi on oubi ntrert re rh 
thSbireqy&ffifpr rscor si deration Researerrers. else ray contact the put at ye clreurm: fc-i 
furSher clarification, Uf>on completing his or be r Investigation, each researcher will be 
responsible for drafting an individually tailored response tothe- re quest far reconsideration 
• f hr th T AthiTaicr'S' re view. fe'peTfronretTaihs denied uipoh respteS'idsratio' i irrenJecrenn 
will be. final. 
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Decisions- have been made in >''15 reconsideration request to cate with m : - 
requests resulting in approved' petition s. An.addit'onal 1 S.50C reconsideration requests - 
ra',e by 3 - ' rR.jrned h, Re H’-ya c urs r.nc cr^ m var jus siacus cf review 

Results ic D ate 

presented in' ts'Dtifsr form, the status o^-t‘*e la"£ claim process ‘oiiows below- As 
•’ihd'ifed:. 5 hi &Mrt - ss dr lyia#" '2 ?-., p is ! iTR- -•Ruiii.is.tyr inU^b-iry. -LaW; 

CiS?m Pg biion information in its weekly status report. In tne oast, rh& Arbitrator bus 
sitempt^j tc JOi'rr utL- up i . l ,:cn nuihual peR'cndR, * he-er-dtf Mis ’stater i* :•*!>$ 

'■ upon tho- number of affidavit ano re.q uests for recousi deration ti lod ■ in order to . ed uce 
cor^tSh ddfifcdlPerertces in caleuia : oo ¥ ^jicdoboy. the Al b .R:oruili use .he Clan, s 
Facilitator's methodology .shHotign X should be noted that all MUmbe-rs are skewed 
upwards due to; individual petitioners filing multiple affidavits and requests for 
reconsideration. 
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/pfeiijsi6 ri- . 

■ The Arbitrator's rsview of late d-srrh patriots !s-.prcceec;hg Without. difficulty. The 
Arbitrator remain 3 cogmz-.m of the fad that approved --ate claimants musl file s completed 
otaim forn with the Facilitator and, if found to bs s^gible, be reviewed by the Adjudicator 
s for a Track A cieimj -or Arbitrator ijf a Track S claim}- The " Arbitrator anticipates 
completing initial rsvisw of aii pstitierls vrtfvn three months, Add.:ion3-:y, The Artfitfaloh 
.QxpecLs.to notify aii those who will have p-ei/ailed on their reeuesTfor reconsideration by 
TrdA’jQ^ Do.aid-L lexer's tc t>=- sen. tu Kose '*rc do net orsva : 3 " meir reque.v -rr 
; reconsideration -should he largely c.ornclotod by ihe end of 200 4. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TIMOTHY C. PIGFORO, et at. ) 

) 

Plaintiffs, ) 

) 

v. ) Civil Action No. 

) 97-1978 (PLF) 

ANNE VENEMAN, SECRETARY, ) 

THE UNITED STATES DEPARTMENT ) 

OF AGRICULTURE, ) 

) 

Defendant. ) 

) 


) 

CECIL BREWINGTON, et at, ) 

) 

Plaintiffs, ) 

) 

v. ) Civil Action No. 

) 98-1693 (PLF) 

ANNE VENEMAN, ) 

) 

Defendant. ) 

) 


ARBITRATOR’S SIXTH REPORT ON THE LATE-CLAIM PETITION PROCESS 


The Court has held that “all putative class members seeking permission to late file 
under Section 5(g) of the Consent Decree are directed to review the terms of that provision, 
as interpreted by the Court and the Arbitrator. If, having reviewed the requirements for 
eligibility under Section 5(g), petitioners believe that they are entitled to late file, petitioners 
must seek permission directly from the Arbitrator, Michael K. Lewis.” Pigfordv. Veneman, 
201 F. Supp. 2d 139 (D.D.C. May 10, 2002); see also, Pigfordv. Veneman, No. 97-1978 
(D.D.C. Dec. 20, 1999); Pigford v. Veneman, No. 97-1978 (D.D.C. Jul. 14, 2000). This is 
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the Arbitrator’s sixth semi-annual report on the status of the review of late claims pursuant 
to Paragraph 5(g) of the Consent Decree. 

Background 

Since December 20, 1999, the Arbitrator has had the responsibility to determine 
whether a putative claimant who missed the October 12, 1999 deadline may file a late 
claim. A putative claimant may file late if he “demonstrates that his failure to submit a 
timely claim was due to extraordinary circumstances beyond his control.” Consent Decree, 
1f5{g) In the Memorandum Opinion and Order of November 26, 2001, the Court found that 
the Arbitrator’s “late-claim petition processes are more than sufficient to ensure that Section 
5(g) of the Consent Decree is properly and justly applied and to assure that fair process is 
afforded.” Pigford v. Veneman, 173 F. Supp. 2d 38, 40 (D.D.C. 2001). As a result, the 
Court has declared that “it has retained no authority to review the Arbitrator's rulings on 
petitions to late file. . . Nor has it retained authority to control or review the procedures that 
the Arbitrator employs to reach his decisions.” Pigford v. Veneman, 2003 U.S. Dist. LEXIS 
9210, *4 (D.D.C. Jun. 4, 2003). 

Processes and Procedures 
Forms & Filing 

Since the issuance of the First Report, there have been no changes to the 
procedures relating to the filing of a petition to file a late claim. Approximately 65,900 
petitions were filed by the September 15, 2000 deadline, and an additional 7,800 putative 
claimants filed petitions after that deadline. Fewer than five putative late claimants have 
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been able to convince the Arbitrator that the Facilitator or the Arbitrator misread the 
postmark on their late claim petition. All other late claims postmarked after September 15, 
2000 have been rejected. 

Categorization & Research 

As of the filing of the Fifth Report on December 9, 2003, approximately 1,700 
petitions remained to be decided. By March 31, 2004, the Arbitrator had completed all 
initial decisions on the petitions and notified the petitioners. Of the 65,947 petitions, 63,816 
were denied and 2,131 were approved. Any additional timely petitions discovered after this 
point will be reviewed on a priority basis. 

Since the issuance of the first report, there have been no changes in the 
categorization and research methods described in that report. The Arbitrator continues to 
use the same criteria in the review process. Currently, a staff of three researchers 
investigates late claim petitions where further research is necessary to make an informed 
decision. 

No Contacts 

Over the course of the research process, approximately 6,400 petitioners had 
proven impossible to contact via telephone and were sent a letter requesting further 
information. That letter required petitioners to respond with updated contact information 
within two weeks of the date of the letter. Approximately 3,650 timely responses were 
received in response to those letters, Those petitions, with updated contact information 

were reassigned to researchers; those petitioners who responded that they were not 
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reachable by telephone were sent written questionnaires based on the categorization of 
their petitions. The Arbitrator again reviewed the petitions of those petitioners who did not 
respond in a timely manner to the letter prior to making determinations on each of their 
petitions. 

Reconsideration 

As described in prior reports, putative claimants whose late claim petitions are 
denied may make a written request for reconsideration. The reconsideration process 
remains as described in those reports. 

Putative claimants have a 60-day window in which to submit a request for 
reconsideration. Approximately 23,800 requests for reconsideration have been filed, 
20,900 of which were sent within the 60-day window. As the numbers indicate, slightly 
under one-third of all denied petitioners have made timely requests for reconsideration. 
The Facilitator began forwarding the requests for reconsideration to the Arbitrator in August 
2002. As of the date of this report, the period for filing timely requests for reconsideration 
has expired. The Arbitrator anticipates the Facilitator will route the final grouping of timely 
reconsideration requests in a few weeks. 

Requests for reconsideration are distributed to researchers for investigation. 
Approximately 18,900 requests for reconsideration have been distributed to researchers. 
The researchers review the underlying petition, the information from any interviews with the 
petitioner, any previously submitted documentation, and the information submitted with the 
request for reconsideration. Researchers also may contact the putative claimant for further 

clarification. Upon completing his or her investigation, each researcher is responsible for 
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drafting an individually tailored response to the request for reconsideration for the 
Arbitrator’s review. If a petition remains denied upon reconsideration, that decision is final. 

Decisions have been made in 731 reconsideration requests to date, with 99 requests 
resulting in approved petitions. Approximately 18,000 requests for reconsideration have 
been investigated by researchers and have been returned to the Arbitrator’s office for 
further review. 


5 
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Results to Date 

Presented in tabular form, the status of the late claim process follows below. As 
noted in the Fourth Report, as of May 27, 2003, the Claims Facilitator began including Late 
Claim Petition information in its weekly status report. The Facilitator reports the number of 
affidavits and requests for reconsideration filed. The Arbitrator is using the Claims 
Facilitator’s methodology, which slightly inflates all petition numbers due to the fact that 
individual petitioners have filed multiple petitions to file claims and requests for 
reconsideration. 


Approximate number of Petitions to File Late Claims: 

73,700 

Approximate number filed before Sept. 15, 2000: 

65,900 



Approximate number of petitions approved: 

2,100 

Approximate number of petitions denied; 

63,800 



Approximate number of Requests for Reconsideration: 

23,800 

Approximate number filed within 60 days: 

20,900 

Number of reconsideration requests decided: 

731 

Number of reconsideration requests resultinq in approval of petition: 

99 


Conclusion 

The Arbitrator’s review of late claim petitions is proceeding without difficulty, as he 
has completed initial review of all petitions. He expects to notify all those who will have 
prevailed on their request for reconsideration by the end of August 2004. All those who do 
not prevail on their request for reconsideration will receive detailed letters explaining the 
Arbitrator’s decision by the end of the first quarter of 2005. 
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Date: June 4, 2004 


Respectfully submitted, 


/s/ Michael K. Lewis 

Michael K. Lewis 

Arbitrator, Pigford v. Veneman 

ADR Associates, LLC/JAMS 

1666 Connecticut Avenue, N.W., Suite 500 

Washington, DC 20009 


Is/ Jav M. Wolman 

Jay M. Wolman 
D C. Bar No. 473756 

Office of the Arbitrator, Pigford v. Veneman 
ADR Associates, LLC 
1666 Connecticut Avenue, N.W., Suite 500 
Washington, DC 20009 
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Copies to: 

Alexander J. Pires, Jr., Esq. 

Conlon, Frantz, Phelan & Pires, LLP 
1818 N Street, NW, Suite 700 
Washington, DC 20036 
Fax: 202-331-9306 


J.L. Chestnut, Jr., Esq. 

Rose M. Sanders, Esq. 

Chestnut, Sanders, Sanders, Pettaway, 
Campbell & Albright, P.C. 

1 Union Street 
Selma, Alabama 36701 
Fax: 334-875-9853 

Philip L. Fraas, Esq. 

3050 K Street, NW 
Suite 400 

Washington, DC 20007 
Fax: 202-342-8451 

Randi llyse Roth, Esq. 

46 East Fourth Street, Suite 1301 
Saint Paul, Minnesota 55101 
Fax: 651-223-5335 


Michael Sitcov, Esq. 

U S. Department of Justice, Civil 
Division 

P.O. Box 883, Room 1022 
Washington, DC 20044 
Fax: 202-616-8470 

Nicole Hamann 
Poorman-Douglas Corporation 
10300 SW Allen Blvd. 

Beaverton, Oregon 97005 
Fax: 503-350-5891 


Lester J. Levy, Esq. 
JAMS 

2 Embarcadero Center 
Suite 1100 

San Francisco, CA94111 
Fax: 415-982-5287 
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Prepared statement of Lawrence Lucas 


This Hearing unfortunately did not hear from Mr. Tom Burrell, 
spokesperson for thousands of Black farmers around this country. Mr. 

Burrell has experienced the powers of an internal 1 Watergate -Type 
Mentality inside the US Department of Agriculture (USDA) and the Office 
of Civil Rights. This mentality has been foisted upon USDA employees, 
farmers of this Nation and others, who demand justice. These actions 
undermine the intent of our constitution freedom of speech and the James 
S. Sensenbrenner, No Fear Bill, H.R. 169. 

The U.S. Department of Agriculture (USDA) Coalition of Minority 
Employees, The Coalition is a multi-ethnic, multi- cultural, multi- racial 
organization with 55 presidents in 34 states. The Coalition is committed to 
changing the discriminatory culture at USDA and holding proven discriminatory 
officials and others accountable for reprisal against employees and farmers. 

The Coalition has informed USDA leadership on numerous occasions 
regarding the Department s historical and lingering problems; that result in 
demoralized employees, injured customers and millions of taxpayer dollars 
wasted on dysfunctional civil rights process generated by discriminatory 
managers. Currently, there are thirty Class Action (employee) lawsuits that have 
been filed and a backlog of thousands of employee and farmer complaints 
requiring processing. Despite The Coalition s’ warnings, the Department 
continues to ignore the wrong doings of discriminatory officials. 

The US Equal Employment Opportunity Commission (EEOC), Office of 
Federal Operations, in a report dated February 26, 2003, confirmed The 
Coalition s allegations regarding the longstanding systemic problems in civil 
rights administration and processing. Despite the failures and shortcomings cited 
in the EEOC report, the Department is still in a state of denial and is attempting 
to gloss over its systemic problems. 

The Coalition worked painstakingly with the Congress to secure the 
passage of the No Fear Bill, passed to protect federal employees from reprisal 
and retaliation when they choose to utilize the danger-ridden civil rights 
process. The Coalition collaborated with stakeholders and testified at 
Congressional Hearings to create an Assistant Secretary for Civil Rights position 
at USDA, now occupied by Mr. Vernon B. Parker. As President of The Coalition” 
I warned him that the Reign of Terror was so deeply ingrained into the fiber of 
USDA operations that resistance would be met at every turn. The Coalition” 
offered its assistance, advice and counsel to help Mr. Parker succeed, including 
asking the Congress to provide the necessary resources required for success. 

Prior to his confirmation Senator Charles E. Grassley (R-Iowa) warned Mr. Parker 
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that given the agency's troubled history on the issue, it might resist 
improvements. 'You're going into a bureaucracy that's maybe not very friendly. 

The purpose of my testimony is to inform, apprise and sensitize members 
of this Committee of the terrible wrongs inflicted by USDA on this Nation s Black 
farmers and USDA employees. 

Background on Pigford Consent Decree 

The Pigford Consent Decree, signed by Judge Paul Friedman in April of 
1998, is the written settlement agreement in the federal court case, Pigford et al 
v. Ann Veneman, Secretary of Agriculture; was settled in 1999 between the U.S. 
Department of Agriculture and Black farmers who sued the agency over race 
discrimination in loan practices and loss of millions of acres of land. Black 
farmers have complained since the settlement was entered into that the process 
was flawed. The Agriculture Department acknowledged a past history of 
discrimination and agreed to a two-tiered process of resolving claims. For both, 
claimants needed to prove that a similarly situated white farmer was treated 
better than they. Many had trouble acquiring evidence from USDA or local 
officials to establish unfair treatment. It appears that the wrong choices continue 
to be made by USDA officials, compounding the injustices emanating from 
USDA’s failure to comply with the Consent Decree. 

The settlement contained two options, Track A and Track B, Track A was 
a more simplified process. Ninety-Nine percent (99% ) of the claimants opted for 
track A. This Track included a $50,000 settlement, plus $12,500 for taxes, 
forgiveness of previous federal loans and class wide injunctive relief. Track B was 
more difficult because the burden of proof was higher than in Track A. By opting 
for Track B, one could receive actual damages, but again, the burden of proof 
had to be "beyond shadow of doubt". The class action lawsuit should have paid 
more than 30, 000 eligible farmers several billion dollars and provided them 
forgiveness on loan debts for the USDA s discrimination. To date, the lawsuit has 
compensated only 13,000 Black farmers $50,000 each, leaving tens of thousands 
uncompensated and denying them at least 3 billion dollars or more as well as the 
land stolen from them by the government. 

Over twenty-two thousand one hundred fifty nine (22,159) "Track A" 
applications were accepted in the lawsuit. As of March 15, 2004, only 61%of the 
claims were ruled in favor of the claimants and 39% had been denied. Although 
some denials were reversed, no one else has gotten paid in 2 years. The total 
money dispersed to these claimants remains at about $818, 450, 387, which is far 
below the $2.4 billion that the government claimed. 
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It's true that some people did get paid in the lawsuit. However, many 
more farmers would have been paid had as required by the Consent Decree, had 
they been notified by USDA. On April 14, 2004, the statute of limitations ran out 
and more than 65,000 potential claimants were shut out of the process, denying 
Black farmers an opportunity to prove their claims, At the Fairness Hearing 
(1999), I told Judge Friedman that if he didn t do something about many of the 
issues before him, we d be right back here three of four years from now. And, 
by the way, here we are talking about what was not fixed in the Pigford 
settlement. 

The Coalition is grateful to the Environmental Working Group (EWG) and 
John Boyd, Jr., President, The National Black Farmers’ Association 
(NBFA) for the dramatic report entitled, " A Century of USDA's 
Institutionalized Racism Subjects African American Farmers to Dramatic 
Land Loss, " from which much of the data for this document was 
obtained. 

The Department of Agriculture has denied payments to approximately 90 
percent of Black farmers, who sought compensation for discrimination under a 
landmark court settlement the agency reached with African American growers 
five years ago, according to a report released in July 2004, by the Washington- 
based Environmental Working Group (EWG). A two-year investigation found that 
USDA officials contracted Justice Department lawyers to aggressively fight the 
farmers' claims after the settlement of the $3 billion class-action lawsuit. The 
Report states that of the 94,000 growers who sought restitution for 
discrimination in a process set up by the court, 81,000 were turned away. 

The report, funded by the Ford Foundation, said the USDA's actions 
"willfully obstructed justice" and "deliberately undermined" the spirit of the 
settlement. The department asserted that the court sought to appoint an 
independent arbitrator to oversee individual claims under the settlement, stating 
that USDA provides information regarding each farmer s case to an arbitrator 
and then steps out of the way. 

The settlement of the class action lawsuit claimed that USDA discriminated 
against Black farmers in providing loans and other resources. Under its terms, 
Black farmers could file for compensation along two tracks. Track A promised an 
automatic payment of $50,000 if a claim was approved. Track B, which provided 
the possibility of greater compensation, required a Hearing before restitution 
could be made. 

According to the EWG report, about 40 percent of the 22, 100 farmers 
whose claims were reviewed under Track A were denied. Of the 173farmers that 
filed cases under Track B, only 18 won compensation. Arbitrators never reviewed 
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an additional 72,000 claims, saying they were filed late. Many farmers were 
turned away. Federal lawyers fought claims aggressively, the farmers said, 
forcing growers to present documents that were hard to find in incidents that 
were almost a decade old. The Justice Department spent 56,000 hours of 
attorney and paralegal time challenging 129 claims, and billed USDA $12 million 
of taxpayer dollars. 

During the process, other Black farmers joined the suit and the 
Department admitted discrimination, denying Black farmers the justice they 
deserve. Native American and Hispanic farmers have similar class-action claims 
pending against USDA. 

"The . . . settlement is complete failure," said Marianne Calendar, a lawyer for 
EWG. "In part, it was the plaintiffs' lawyers who failed them. They took 
advantage of every aspect of the court's rules and the settlement s shortcomings 
to avoid responsibility. Black farmers failed to benefit from a consent decree 
that was supposed to remedy years of a sophisticated, race-based system of 
intentional discrimination that encouraged government officials to discriminate 
against them, by obstructing and denying the efforts of Black farmers to obtain 
loans and other programmatic assistance. 

It said the Department of Justice ran up 55,712 staff hours reviewing the 
claims again wasting taxpayer money. Employees suffer from the same abuses 
and reprisals. Costing taxpayers millions of dollars. USDA has produced many 
reports that capture the severe systemic problems existing within the 
Department including: the USDA Blue Ribbon Task Force Report, EEOC Report, 
US Commission on Civil Rights Report, The D.J. Miller Report. The USDA Civil 
Rights Action Team and Civil Rights Implementation Team Reports vividly 
documented the problems, that have been discussed by The Coalition" time and 
time again with USDA officials and the Congress. As long as the USDA Office 
General Counsel and the Office of Human Resources continue to be "intrusive 
and to be a’ barrier to the civil rights process and administration nothing will 
change at USDA. Poor leadership, lack of accountability, reprisal, intimidation, 
and divisiveness permeates the civil rights process and administration at USDA. 

USDA has failed to erect a "firewall" between the Office of General Counsel 
(OGC) and Office of Civil Rights (OCR), as cited in the “Equal Employment 
Opportunity Commission (EEOC) Report on USDA. USDA leadership has allowed 
OGC to continue its activities. "obstruction of justice" and blatant "intrusion" into 
USDA s administrative processing, procedures and settlement of complaints for 
both farmers and employees. (Ref. EEOC Report, and Congressional Black 
Caucus letter to Secretary Veneman). Without this "firewall" and accountability 
OGC and OCR will continue to undermine civil rights at USDA and the 
Department will continue on this destructive path forever . and taxpayer dollars 
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will continue being wasted. This same EEOC Report cited that it was a " Conflict 
of Interest for OGC to intrude into USDA civil rights. Completely disregarding 
warnings regarding conflict of interest, the Department selected Sadna True, 
(former Deputy Director OGC) Civil Rights Division, under Arlean Leland) as 
Director, USDA office of Civil Rights. OGC is historically responsible for ruining 
the lives of farmers and employees. During October 2004, the OCR was 
reorganized. The Office of Adjudication, Programs and Employment were 
combined and it is said that career bureaucrats will be removed and replaced by 
OGC personnel .continuing this Conflict of Interest." 

USDA leadership continues to exhibit a lack of concern for the harassment 
and the widespread retaliation by its officials against farmers and employees that 
speak out against civil rights injustices. They used government resources to 
investigate and intimidate Black farmers that filed complaints against USDA those 
who received $50,000 under Pigford. USDA has withheld the files of farmers in 
Pigford to prevent them from showing proof of the discrimination they have 
experienced. Employees engaging in the legally mandated EEO process have 
suffered similar fates. 

The House Judiciary Subcommittee on the Constitution held its Hearing in 
September 2004, in response to America s outcry for justice because so many 
people are fed up and demand that USDA halt the abuses perpetrated against 
Black and minority farmers. This Hearing exposed those responsible for the 
injustices against farmers, at the hands of USDA, the Justice Department, Court 
Ordered Monitors, Arbitrators and even their own Attorney. Hopefully, this 
Hearing will help eliminate the institutionalized Racism and Sexism and other 
abuses by USDA officials nationwide because of poor leadership and 
accountability. Lawmakers and others now recognize that the 1999 class action 
settlement did not help most of the farmers in the Class. About 65,000 Black 
farmers were excluded because they didn't file claims in time. I am not just 
talking about Black farmers but Hispanic farmers, Asian and Women farmers. 

We are "sick and tired of being sick and tired" of USDA s inflexible recalcitrant 
abuses and refusal to rectify its continued lack of respect for, this Nation and its 
own employees. It is now obvious to this Nation that discrimination is out of 
control at USDA and that little is being done to correct it. 

This Hearing was convened to obtain the facts, truth and justice for those 
in pain and suffering and to rid USDA of its deep seated culture of discrimination, 
racism and sexism, removing and losing information, hostile work environment, 
disparate program delivery, intimidating and reprising against those who try to 
seek justice. USDA must be prevented from providing managers and others the 
tools, resources and latitude to engage in the abhorrent unacceptable behaviors 
that waste taxpayer dollars. 
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The promise of another Hearing, hopefully, will include USDA employee 
abuse as well. The situation we have at USDA is not a Republican or a 
Democratic problem, but an American problem and America must come to grips 
with it. The Agriculture Department has steadfastly contended that their record 
on civil rights is exemplary, during President George W. Bush s administration. It 
has cited numerous initiatives it has undertaken to give Black farmers a greater 
voice in the agency's organizational structure and its efforts to funnel more 
business to minority farmers. Rather than help Black farmers, the real truth 
is they have been instrumental in causing their decline. 

What you have heard is an ironic twist . the process that was created to 
provide a forum for those whose claims had been shut out has itself shut out 
nearly two-thirds of all who wanted to have their discrimination claims heard. 
The process should have at least allowed them the opportunity to be heard, 
preventing the reoccurrence of this destructive cycle against Black farmers. 

What must come next is restoring justice to the nearly 65,000 people who were 
denied a voice, the opportunity to be heard. USDA must resolve every Black 
farmer’s case, otherwise, the taxpayers will be paying for USDA’s mistakes .and 
lack of accountability. 

Too much has been lost and too much is at stake for Black farmers to 
just accept that the Pigford Settlement of 1999 has failed more farmers than it 
has helped. USDA the People s Agency established in 1862 under President 
Abraham Lincoln, has sabotaged its reputation and credibility by creating 
conditions that make farm ownership impossible for Black farmers and providing 
an unhealthy work environment for employees. America caFes more about 
the Bald Eagle, Snail Darters and Bears, than they care about the 
Nation’s Black farmers. USDA just doesn’t get it! 
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Supplemental statement from witness Alexander Pires 


House of Representatives 
Committee on the Judiciary 

Subcommittee on the Constitution 

Supplemental Testimony of Alexander J. Pires, Jr. 

Class Counsel / Pigford, et at. v. Veneman 

The following is a supplement to the testimony presented by Alexander J. Pires. 
Jr., on September 28, 2004, at this Subcommittee's hearing on the Status of the 
Implementation of the Pigford v. Glickman Settlement. 

1. Approval of the Consent Decree 

a. Before the Settlement 

Class Counsel wrote to, and held conference calls with, major Black farming 
organizations in the South such as the Coordinating Council of Black Farmers, the 
Federation of Southern Cooperatives, and the Black Fanners and Agriculturalists of 
America. 

On November 18, 19 and 20, 1998, Class Counsel/Of Counsel toured three 
locations in the South - Selma, Alabama. Pine Bluff, Arkansas and Raleigh, North 
Carolina - and met directly with approximately 2,000 Black farmers to discuss and 
receive feedback about the structure of a possible settlement. 

Class Counsel held a series of individual and group meetings, by telephone and 
in-person, with the six lead Plaintiffs - Tim Pigford. Lloyd Shaffer, George Hall, Eddie 
Ross, Cecil Brewington and Lucious Abrams. 

b. After the Consent Decree was Signed and Preliminarily Approved 

After January 5, 1999, when the Consent Decree was signed and preliminarily 
approved, Class Counsel set out to disseminate detailed information about the Consent 
Decree to influential members of the African-American community (and, in turn, also 
respond to concerns raised by Black farmers who opposed the Consent Decree), the 
media and other interested parties, including congressional staff, by having Mr. Pires 
participate as the key figure in a stream of conference calls and meetings throughout the 
South. 


In addition, prior to the Fairness Hearing - held on March 2, 1999 - at the Court’s 
request. Class Counsel filed a response to the briefs of 17 Objectors. At the Fairness 
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Hearing, Class CounsehOf Counsel addressed the Court and responded to Objectors and, 
subsequently, responded in writing to supplemental briefs filed by Objectors. 1 

From January 5, 1999 to April 14, 1999 - the date upon which the Court gave 
final approval to the Consent Decree - Class Counsel/Of Counsel held over 26 meetings 
in 12 states to explain the Consent Decree to Black farmers and introduce them to the 
claims process. 

2. Class Notice 


The Court evaluated the “extraordinary efforts [of the parties] to reach class 
members through a massive advertising campaign in general circulation and African 
American targeted publications and radio and television stations," and concluded that 
“class members have received more than adequate notice and have had sufficient 
opportunity to be heard on the fairness of the proposed Consent Decree.” Pieford. et al. 
v. Veneman, 185 F.R.D. 82, 101-102 (D.D.C. 1999) 

Paragraph 4 of the Consent Decree summarizes what notice to the class entails: 

Within ten days after the preliminary approval of the 
Consent Decree, the facilitator mailed a copy of the Notice 
of Class Certification and Proposed Class Settlement to all 
then-known members of the class. The facilitator also 
arranged a print notification program with one-quarter page 
advertisements in 26 general circulation newspapers for 
January 21, 1999. and in 100 African-American 

newspapers between January 13. 1999 and January 27, 

1999. The facilitator also arranged to have a full page 
advertisement announcing the preliminary approval of the 
Consent Decree and the time and place of the fairness 
hearing placed in the editions of TV Guide that were 
distributed in an 18-state region, and a half page 
advertisement in the national edition of Jet Magazine. In 
addition, the facilitator aired 44 commercials announcing 
the preliminary approval of the Consent Decree and the 
time and place of the fairness hearing on the Black 
Entertainment Network and aired 18 similar commercials 
on the Cable News Network over the course of a two-week 
period. Id. at 91. (Citations omitted). 

Response to class notice was strong. “The facilitator estimates that on average, 
the print and television notice campaign ‘reached 87 percent of African-American farm 
operators, managers or others in farm-related industries, an average frequency of 2.4 
times.’ As of February 19, 1999, the facilitator had received 15,132 telephone calls as a 


1 Including the above briefs, between January and October, inclusive, Class Counsel also prepared and filed 
with the Court no less than ten motions and responsive motions. 
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result of its notification campaign.” Id. (Citations omitted). 

“The Court has received approximately sixty written submissions from forty-three 
groups or individuals objecting to or commenting on the fairness of the settlement. The 
Court also heard from numerous individuals and organizations at the fairness hearing on 
March 2, 1999.” Id. at 103. 

Though thousands were aware of the notice provisions, and sixty written 
objections were filed, only one person complained about the sufficiency of notice: 

“One objector maintains that notice was insufficient 
because the facilitator did not advertise in the United States 
Virgin Islands. With the exception of that one objection, 
no one appears to believe that the scope of the notice 
provided was insufficient.” Id - at 102. 

3. Opting Out 

For putative class members who were not satisfied with the terms of the Consent 
Decree, the settlement allowed them to opt-out. By opting out, a farmer could file and 
proceed with his or her own action completely independent of the Pigford case, it is 
important to bear this in mind when assessing the criticisms of the settlement terms. This 
settlement, unlike many class action settlements, did not require individual farmers to 
participate or forever lose their rights. Critics of our litigation and of the settlement we 
negotiated could have filed their own litigation and attempted to effectuate their own 
settlements. An example is Mr. Haynie, who opted out of this case. 

4. Discovery 

With regard to the discovery issue: 

a) Identities of white farmers are protected by the Privacy Act and any discovery 
of the names of white farmers would be vigorously opposed by the government. 

b) If we left open the option for every farmer (22,000) to take discovery, it would 
have been a two-way street and USDA could have subjected every' class member to 
answering interrogatories and having their depositions taken. This would have taken 
years and cost millions. 

c) Farmers at all times had the right to obtain their own files from USDA if they 
wanted to, and many farmers did so. 
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5. The Work Class Counsel Undertook to Help Farmers With Their Claims 

Following the entry of the Consent Decree, class counsel and of counsel spent 
hundreds of thousands of dollars and thousands of hours traveling throughout the country 
assisting farmers with the Track A claim fonns free of charge. 

During a nine-month period we met with and assisted over 25.000 individual 
farmers. From January through mid-October 1999 Class Counsel/Of Counsel held 235 
days of group meetings at 146 scheduled locations in 20 states, the District of Columbia, 
and the U.S. Virgin Islands. 

In addition to these group meetings. Class Counsel/Of Counsel met with hundreds 
of individual farmers at their offices. We also assisted farmers who could not attend the 
meetings and called our offices by phone. This effort was completely voluntary, not 
mandated by the court or the terms of the Consent Decree. 

In contrast, in most class actions, claimants receive little or no assistance from 
class counsel in filling out claim forms. 

6. White Farmers 


As a matter of law, in order to show discrimination, a claimant is required to 
prove disparate treatment. Comparison with similarly situated whites is the standard 
method to show' discrimination. 

Track A claimants whose claims were denied for the reason that they failed to 
correctly identify a white farmer who received better treatment (for example, a white 
farmer who received a loan w'hen claimant's loan was denied), had a right to appeal by 
petitioning the Monitor for review and supplementing the record. 

During the appeals process, at my law film, Conlon Frantz Phelan & Pires 
(“Conlon Frantz”), we compiled SSWF information in binders, organized by state, county 
and year. If we did not have a SSWF loan record on hand relevant to a Claimant’s case, 
we explained to the Claimant how to access UCC Financing Statements and Real Estate 
Mortgage records in his or her county courthouse, and asked that the Claimant send us 
photocopies of the records. We asked Claimants to call us collect from the courthouse if 
the Claimant encountered any difficulty in obtaining the needed records so that we could 
speak to the Clerk and ensure that the Claimant received appropriate assistance. (In most 
cases, when a Claimant asked to use the telephone to call his or her attorney, the county 
courthouse staff volunteered assistance and the phone call was not necessary). 

Out of the approximately 4000 requests from claimants for assistance with 
petitions for Monitor review handled by Conlon Frantz, in not one case did w'e withdraw 
assistance from a Claimant for the reason that we could not find a SSWF. 
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7. Conlon Frantz has never opposed a motion to let the 65,000+ late claimants 

into the settlement . 

No such motion has ever been filed. 

The motion to modify the Consent Decree, filed May 17, 2004, by James Myart, 
contained 57 pages and 12 exhibits, but did not ask for said relief. 

Mr. Myart’s amended motion to modify the Consent Decree, filed June 15, 2004, 
contained 63 pages and 104 exhibits, but did not request relief for the 65,000+ late 
claimants. Rather, Mr. Myart asks the Court for an Order “reopening the case and / or 
modifying the Consent Degree [sic] to remedy the fatal flaws,” with no proposal as to any 
remedies. 

Likewise, Mr. Myart’s motion to supplement his amended motion, filed July 20, 
2004, contains criticism of the Consent Decree, but no request for relief for the 65,000+ 
late claimants. 

8. Class Counsel’s Attempts to Hein Late Claimants 

A settlement agreement is a binding contract that cannot be unilaterally changed 
by one party or the Court. The law is clear on this. Our Consent Decree had a deadline in 
it for participation, as does every other class action settlement. That deadline was an 
integral part of the settlement agreement and cannot be put aside. 

In July 2000, class counsel requested, and the Department of Justice consented, to 
include 1100 claimants who timely filed claims which were defective, but were corrected 
and resubmitted after the filing deadline. The only way these original 1100 late claimants 
were permitted to participate under the Consent Decree was by a negotiated agreement 
with the government where we gave, and they gave, concessions. Since that time, DOJ 
has opposed all attempts to extend deadlines for late filers, and the court has ruled in 
favor of the government in each instance: 

a) On July 14, 2000, the Court approved a Stipulation and Order, negotiated by 
the parties, setting forth the procedure for late claimants. The Court considered and 
rejected the sole objection to this Stipulation. 

b) On December 12, 2001, class counsel filed a motion on behalf of 97 claimants 
whose petitions for Monitor review were designated “late” by the Facilitator, asking the 
Court to allow these petitions to proceed. We withdrew the motion so that we could 
include a larger number of claimants. On July 19, 2002, we filed a similar motion on 
behalf of 350 claimants. The government opposed the motion, and the court refused to 
allow the appeals to proceed. We have taken the matter to the U.S. Court of Appeals for 
the D.C. Circuit. Oral argument is scheduled for March 2005. 
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c) On February 19, 2003, co-lead counsel Chestnut Sanders filed a motion to 
reopen all late claims due to mail delays. The government opposed the motion, and the 
Court agreed and ruled that the appropriate course for these claimants was the same as for 
all other late claimants - they must petition the Arbitrator to be admitted. 

Based on this procedural history, it is my opinion that the court will not extend 
filing deadlines in this case without the consent of the government. 

9. Conlon Frantz Opposes Mr. Mvart's Motion 

On May 17, 2004, James Myart filed a motion to modify the Consent Decree, 
alleging a string of complaints against the Consent Decree. 

We oppose Mr. Myart’s motion because each of the issues he raises has been 
previously considered and ruled upon by the District Court. Some issues, such as the 
sufficiency of prospective injunctive relief under the Consent Decree, have been the 
subject of subsequent review by the U.S. Court of Appeals for the D.C. Circuit. See e.g . 
Pigford . 206 F.3d at 1216. 

On September 11, 2002, the Court denied a similar motion to vacate the Consent 

Decree: 


Indeed, to vacate the Consent Decree would nullify the 
settlement of this case, 'the grand, historical first step 
toward righting the wrongs visited upon thousands of 
African-American farmers for decades by the United States 
Department of Agriculture,’ and would undo the substantial 
progress that has been made for so many African-American 
farmers in the long five years since this case was filed. To 
vacate the Consent Decree also would require that every 
dollar already paid out to African -American farmers, 
whether in cash awards or in the form of debt relief or tax 
relief, be returned to the government. To date, nearly $800 
million of relief has gone to approximately 1 3,000 families 
of African-American farmers. Requiring these families to 
pay back the considerable sums that they received would be 
an extreme, unwarranted remedy that would bring great 
hardship to thousands of members of the class. See 
Memorandum Opinion and Order, docket # 665, filed 
September 11,2002. (Citations omitted.) 

10. Class Counsel’s Motion to Enjoin 

We did not move to enjoin “Black farmers” from speaking about the case. Black 
farmers speak about the case all the time. We moved to enjoin Mr. Myart and Mr. Burrell 
from making misrepresentations to class members and using those misrepresentations to 
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obtain money from Black farmers. We have proof of multiple false statements made by 
Myart and Burrell and have submitted those to the Court in a Motion to Enjoin James W. 
Myart and Thomas Burrell From Disseminating Misleading Communications to Class 
members, filed September 16, 2004. 

11. Statistics for Alabama 


Mr. Bacchus stated “in Alabama, for 294 cases that were granted, 14,268 were 
rejected. And the most all of those were because they filed too late...” It appears these 
statistics are taken from the Environmental Working Group Report 

(http:/.- w mv.ewg.or(j/reports, / biackfanners,'part3.phph and refer only to claimants who 
filed late. 

According to the Claims Facilitator: 

• 4524 timely claims were filed in Alabama. 

• 3125 were approved. (69%). 

• Of the 1385 claims that were denied, 982 petitioned the Monitor for review. 

• To date, total recovery for Track A claimants in Alabama is $187,480,287. 

12. Philip Havnie’s list of Consent Decree “Failures” 

Mr. Haynie opted out of the Pigford class. Thus, he is not a class member, and 
has no standing to complain about a lawsuit in which he is not participating. Mr. Haynie 
has filed his own lawsuit, which is pending before the Court. Mr. Haynie testified to a 
string of “failures” of the Consent Decree, to which we respond below. 

a. "The settlement has failed to end discrimination against black farmers by 
USDA.” 

Pigford is not, and could not be, the end of discrimination against Black farmers. 
No lawsuit can do that. 

Pigford is one lawsuit, which sought restitution for a specifically defined subset of 
Black farmers. 

“As with all settlements, it does not provide the plaintiffs 
and the class they represent with everything they sought in 
the complaint. Instead it is a negotiated settlement intended 
to achieve much of w'hat was sought without the need for 
lengthy litigation and uncertain results.” Pigford. et al. v. 

Venermn. 185 F.R.D. 82, 95 (D.D.C. 1999). 

b. “The settlement failed to prevent the loss of black land." 

A comparison of the 1997 and 2002 Agriculture Census indicates an increase in 
the number of African American farmers from 26,785 to 29,145. 2002 Census of 
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Agriculture, United States and State Data, Preliminary Report, “Principal 
Operators by Race: 2002 and 1997” (February 2004), located at 

http:/. , www. nass,usda.gov/eensus/census02/preliminare’ceiipre0 2,txt. (During 
that same time period, the number of white farmers has decreased by 86,893.) 
(Emphasis added). 

c. “The settlement has failed to provide educational and financial opportunities 
to help young African Americans to engage in farming." 

Pigford is but one step, out of many that are needed, toward bringing restitution to 
Black farmers and addressing discrimination at USD A. 

Pigford provides compensation to Black farmers who experienced discrimination 
at the hands of USDA, and whose discrimination complaints went unanswered. 
That was the goal of Pigford . it is the settlement of a lawsuit; it is not, and could 
not be, a program to “help young African Americans to engage in farming.” 

d. “ The settlement has failed to end foreclosures on black farmers and their 
land." 

The Consent Decree requires that USDA (1) “immediately cease all efforts to 
dispose of any foreclosed real property formerly owned” by claimants who satisfy 
the class definition, and (2) “refrain from foreclosing on real property owned by 
the claimant or accelerating the claimant’s loan account” until a final decision is 
issued for a claimant. See Consent Decree U 7. 

Successful Track A claimants are entitled to the “immediate termination of any 
foreclosure proceedings that USDA has initiated against any of the class 
member’s real property in connection with the ECOA claim(s) resolved in the 
class member’s favor by the adjudicator; and the return of any USDA inventory 
property that formerly was owned by the class member but which was foreclosed 
in connection with the ECOA claim(s) resolved in the class member’s favor by 
the adjudicator.” See Consent Decree H 9(iii)(E). 

In addition to ceasing foreclosure proceedings while a claim is pending, the 
USDA generally refunds to a successful claimant any monies collected by 
administrative offset on debt that was the subject of the claim. 

e. “The settlement has failed to provide the injunctive relief that is outlined in the 
settlement." 

The Consent Decree provides class-wide injunctive relief as follows: 

(a) “priority consideration, on a one-time basis, for the purchase, lease, or other 
acquisition of inventory property to the extent permitted by law',” 
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(b) “priority consideration for one direct farm ownership loan and one farm 
operating loan,” 

(c) “any application for a farm ownership or operating loan , or for inventory 
property . . . will be viewed in a light most favorable to the class member . . 

(d) reasonable technical assistance and service, including the assistance of 
qualified USD A employees who are acceptable to the class member, in 
connection with the class member’s preparation and submission” of loan 
applications. See Consent Decree f 1 1 . 

The Monitor’s office assists claimants to ensure they receive the injunctive relief 
to which they are entitled. The Monitor reports on injunctive relief in the Monitor 
Reports, available at http://www.pisfordmoiiitor.org/reporls/rptrec200408i9.pdf . 
The most recent Monitor’s Report, of August 19, 2004, notes a relatively low rate 
of use of injunctive relief, but does not fault the Consent Decree for this. 

The Consent Decree provides injunctive relief for a period of five years from the 
date of the Decree. USDA has voluntarily agreed to extend the time period for 
class members to participate in injunctive relief for an extra year, until April 14. 
2005. 

f. “ The settlement has failed to provide black farmers with equal and fair access 
to land in USDA inventory .” 

As described above, successful class members have “priority consideration, on a 
one-time basis, for the purchase, lease, or other acquisition of inventory property 
to the extent permitted by law.” See Consent Decree H 1 1 . 

g. “The government has systematically and purposefully low-balled damage 
estimates in Track B...U 

Class counsel, working with two economists, developed a methodology for 
calculating damages for Track B claimants, utilizing either a) state and county 
averages for costs and prices, or b) the claimant's actual history relating to costs 
and prices, whichever was more favorable to the claimant. This model was 
usually accepted by the arbitrators, and in many instances W'as accepted by the 
government economists. We used this model in the more than 20 Track B cases 
litigated successfully by our firm, which resulted in millions of dollars in awards. 
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